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CHAPTER  676,  LAWS  OF  1881. 

AS  AMENDED  BY  LAWS  OP  1882.  1883,  1884,  1885,  1886,  1887,   1888, 
1889, 1890,  1891,  1892,  1893,  1894,  1895,  1890,  1897  and  1898. 

An  Act  to  establish  a  Penal  Code. 

Passed  July  26,  1881;  three  fifths  being  present 

The  People  of  Vie  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

PRELIMINARY  PROVISIONS. 
SicnoN  1.  Title  of  Code. 

2.  Its  effect. 

3.  Definition  of  "  crime." 

4.  Division  of  crimes. 

5.  Definition  of  felony.  , 

6.  Definition  of  nvsdemeanor. 

7.  Objects  of  the  Penal  Code. 

8.  Procedure,  how  regulated. 

9.  Conviction  must  precede  punishment. 

10.  Jury  to  find  degree  of  crime. 

11.  General  rules  of  construction  of  this  act. 

12.  Of  sections  declaring  crimes  punishable. 

13.  Punishments,  how  determined.    Corporations  punishable  by  fins 

14.  Punishment  of  felonies  when  not  fixed  by  statute. 

15.  Punishment  of  misdemeanors. 

Section  1.  Title  of  Code. — This  act  shall  be  known  as  the 
Penal  Code  of  the  State  of  New  York. 
See  notes  under  section  7,  post. 

§  9L  Its  effect. — No  actor  omission  begun  after  the  beginning 
of  the  day  on  which  this  Code  takes  effect  as  a  law,  shall  be 
deemed  criminal  or  punishable,  except  as  prescribed  or  authorized 
by  this  Code,  or  by  some  statute  of  this  state  not  repealed  by  it. 
iny  act  or  omission  begun  prior  to  that  day  may  be  inquired  of, 
prosecuted  and  punished  in  the  same  manner  as  if  this  Code  had 
Dot  been  passed 

A  section  of  this  Code,  even  if  it  purported  to  enact  a  rule  applicable  to  past 
■  well  as  future  transactions,  is  void  as  to  the  former  only,  in  case  they  are 
tnerabfe.  People  «.  O'Neil,  109  N.  T.,  262;  14  St.  Rep.,  829;  Jaehne  v.  People, 
•a  Y  Cr    240. 

See  Barrow  V  Pamilv  Fund  8ociety,  116  N.  Y.,  642;  27  St.  Rep.,  476; 
Kople  9.  Jaehne,  8  St.  ftep.,  Ill;  103  N.  Y.,  198;  4  N.  Y.  Cr.,  193;  People  t>. 
fekwith,  7  id.,  148;  12  St.  Rep.,  795;  People  v.  Bernardo,  1  N.  Y.  Cr.,  248; 
fopfev.  Hollenbeck,  id.,  431,  note;  65  How.,  401;  People  v.  Hatter,  22  N.  Y 
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§  3.  Definition  of  "crime."— A  crime  is  an  act  or  omission 
forbidileu  by  law,  and  punishable  upon  conviction  by 

1.  Death;  or 

2.  Imprisonment;  or 

3.  Fine;  or 

4.  Removal  from  office ;  or 

•  5.  Disqualification  to  hold  any  office  of  trust,  honor,  or  profit, 
under  the  state ;  or 
6.  Other  penal  discipline. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  756;  44  Hun,  275;  5  N.  Y.  Cr  , 
355,  was  reversed  in  108  N.  Y.,  137;  13  St.  Kep.,  515. 

Definitions.— The  definition  of  crimes  is  confined  to  the  Penal  Code. 
People  v.  Dewey,  33  St.  Rep.,  428;  13  St.  Rep.,  515. 

Common  law  definitions  are  a  material  aid  in  many  ca  es  in  the  interpreta- 
tion of  statute  definitions  of  common  law  offenses.  People  t>.  Most,  128  W.  Y., 
113,  38  St.  Rep.,  829;  8  N.  Y.  Cr.,  *78.  But  the  law-making  power  may 
extend  common  law  definitions  of  particular  offenses  so  as  to  include  acts  not 
punishable  under  the  common  law  and  not  embraced  within  the  common  luw 
definitions  of  the  offense.  Id.  Identity  in  the  name  of  offenses  at  common 
law  and  under  a  statute  does  not  necessarily  imply  that  the  same  precise  con- 
stituent, and  no  others,  enter  into  each.     Id. 

Power  of  legislature— The  power  of  the  legislature  to  define  and  declare 
public  offenses  is  unlimited,  except  in  so  far  as  it  is  restrained  by  constitutional 
provisions  and  guaranties.     People  t>.  West,  106  N.  Y.,  295;  8  St.  Rep.,  713. 

The  power  of  the  legislature  to  declare  what  shall  amount  to  a  crime  is 
exceedingly  large,  and  it  is  difficult  to  define  its  exact  limit.  People  t>.  Gillson, 
109  N.  Y.,  406;  16  St.  Kep.,  185.  But  there  is  a  limit  to  this  power  under  the 
constitution.     Id. 

The  legislature  may  not  declare  that  to  he  a  crime  which,  in  its  nature,  is 
and  must  be  under  all  circumstances  innocent;  nor  can  it,  in  defining  crimes 
or  in  declaring  their  punishment,  take  away  or  impair  any  inalienable  right 
secured  by  the  constitution.  Lawton  r.  Steele,  119N.Y.,  233;  29  St.  Rep.,  581. 
But  it  may,  within  these  limits;,  make  acts  criminnl  which  before  were  inno- 
cent, and  ordain  punishment  in  future  cases  where  before  none  could  have  been 
inflicted.     Id. 

What  are. — The  offense  of  intoxication,  under  the  former  act  of  1857,  was 
held,  in  People  ex  rel.  Kopp  r.  Com'rs,  etc.,  2  St.  Rep.,  582;102  N.  Y.v583;  4 
N.  Y.  Cr.,  447,  to  be  a  crime. 

Gambling  is  a  crime  within  the  meaning  of  this  section.  Steinhart  t\  Far- 
rell,  3  St.  Rep.,  292. 

Infamous  crime.— An  infamous  crime  is  an  offense  implying  such  a 
dereliction  of  moral  priiiciple  as  carries  with  it  a  conviction  of  a  total  disregard 
to  the  obligation  of  an  oath.     People  v.  Parr,  42  Hun,  816. 

See  People  t>.  Meakim,  44  St.  Rep..  751;  8  N.  Y.  Cr.,  409;  183  N.  Y.,  221; 
nff'g61  Hun,  327;  40  St.  Rep.,  686;  People  t>.  Lenhardt,  4  N.  Y.  Cr.  826;  Dar- 
row  v.  Family  Fund  8ociety,  42  Hun,  247;  3  St.  Rep.,  745. 

§  4.  Dirision  of  crimes. — A  crime  is  either 

1.  A  felony ;  or 

2.  A  misdemeanor. 

The  case  of  People  t>.  Richards,  7  St.  Rep.,  756;  44  nun,  278;  5  N.  Y.  Cr., 
855,  was  reversed  in  108  N.  Y.,  137;  18  St.  Rep.,  515. 

Grade  of  offense.— The  grade  of  the  offense,  as  a  general  rule,  Is  deter- 
mined by  the  nature  of  the  punishment  prescribed.  People  t>.  Lyon,  3  N.  Y. 
Cr..  163;  99  N.  Y.,  216. 

It  is  not  the  actual,  but  the  possible,  sentence  which  determines  the  grade 
of  the  offense.  People  v.  Hughes,  50  St.  Rep.,  64;  People  v.  Borges,  6  Abb., 
132. 
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Punishment. — No  instance  can  be  found  in  which  an  offense,  which  is  de- 
clared to  be  a  misdemeanor,  can  be  visited  with  the  punishment  prescribed  for 
a  felony.  People  v.  Lyon,  3  N.  Y.  Cr.,  164;  99  N.  Y.,  216.  See  People  ».  Len- 
hmMN.Y.  Cr.,  326. 

§5.  Definition  of  felony. — A  felony  is  a  crime  which  is  or 
may  be  punishable  by  either 

1.  Death;  or 

2.  Imprisonment  in  a  state  prison. 

The  case  of  People  v.  Richards.  7  St.  Rep.  756;  44  Hun,  278;  5  N.  Y.  Cr.,  355, 
▼as  reversed  in  108  N.  Y.,  137;  13  St.  Rep.  515. 

Definition. — The  common  law  definition  of  a  felony  is  inapplicable.  People 
t.  Lyon.  3  N.  Y.  Cr.,  164;  99  N.  Y.,  216. 

In  this  state,  the  definition  of  felony  is  found  in  the  punishment  which  may 
be  inflicted.    Benedict  v.  Williams,  48  Hun,  125;  15  St.  Rep.,677. 

Instances. — Assault  in  the  second  degree  is  made  a  felony.  People  v.  Cole, 
2  NY.  Cr..  112;  People  v.  Sweeney,  4  id.,  283;  41  Hun,  840;  People  t>.  Ter- 
rell, 33  St.  Rep.,  369;  11  N.  Y.  Supp.,  865. 

An  attempt  to  escape  from  lawful  confinement  on  a  charge  of  grand  larceny  • 
in  the  first  degree  and  burglary  in  the  third  degree,  is  a  felony.     People  «. 
Johnson,  46  Hun,  670:  13  St.  Rep.  48;  affU,  110  N.  Y.,  141;  16  8t.  Rep.  846. 

The  offense  of  being  a  common  gambler  in  selling  lottery  policies  under 
|JH4,  ante,  is  a  felony.     People  v.  Dewey,  33  St.  Rep.,  427;  11  N.  Y.  Supp., 

Extortion  is  a  felony.     People  v.  Hughes,  50  St  Rep.,  64. 

The  obtaining  of  goods  by  false  pretenses  is  within  the  class  of  offenses 
made  felonies.    Benedict  v.  Williams,  48  Hun,  125;  15  St.  Rep.  677. 

Peculation  is  a  felony.  People  v.  Lyon,  99  N.  Y.,  219;  3  N.  Y.  Cr.,  161. 
See  People  t.  Cooper,  3  N.  Y.  Cr.,  119. 

§•.  Definition  of  misdemeanor.— Any  other  crime  is  a 
misdemeanor. 

The  case  of  People  t.  Richards,  7  St.  Rep.  756;  44  Hun,  278;  5  N.  Y.  Cr.,  855, 
wai reversed  in  108  N.  Y.,  137;  13  St.  Rep.  515. 

Instances. — The  offense  of  assault  in  the  third  degree  is  but  a  misdemeanor. 
People  ex  rel.  Devoe  v.  Kelly,  2  N.  Y.  Cr.,  431;  32  Hun,  536. 

The  keeping  of  a  bawdy  house  is  a  misdemeanor.  People  ex  rel.  Van  Hou- 
ton  r.  Sadler,  97  N.  Y.,  146;  3  N.  Y.  Cr.,  473. 

Libel  is  a  misdemeanor.     People  v.  Parr,  4  N.  Y.  Cr.,  546;  §  243.  post. 

Petit  larceny  is  a  misdemeanor.  People  ex  rel.  Laughlin  v.  Finn,  26  Hun, 
60.  See  People  v.  Lyon,  3  N.  Y.  Cr.,  166;  99  N.  Y.,  219;  People  v.  Cooper,  3 
N.Y.Cr.,  119. 

§  7.  Objects  of  the  Penal  Code.— This  Code  specifies  the 
classes  of  persons  who  are  deemed  capable  of  crimes,  and  liable  to 
punishment  therefor ;  defines  the  nature  of  the  various  crimes ; 
and  prescribes  the  kind  and  measure  of  punishment  to  be  inflicted 
for  each. 

Object. — The  Penal  Code  was  designed  to  codify  the  existing  law.  People 
f.  Sharp,  9  St.  Rep.,  165. 

This  Code  was  enacted  for  the  purpose  of  embodying  in  a  single  statute  the 
ijstem  of  criminal  law  applicable  to  the  state.  People  v.  Jaehne,  8  St.  Rep. 
11;  108  N.  Y.,103;  4  N.  Y.  Cr.,  478. 

It  was  intended  as  a  revision  of  the  prior  laws  in  respect  to  crimes  and  their 
punishment,  and  as  a  substitute  for  the  scattered  and  fragmentary  legislation 
which  preceded  it.     Id. 

This  Code  was  intended  to  define  all,  or  nearly  all,  crimes,  and  to  provide  for 
their  punishment.     People  c  Hallenbeck,  1  N.  Y .  Cr.,  437,  note;  65  How. ,  401. 
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This  Code  is  to  be  regarded  more  in  the  light  of  a  codification  of  the  body  of 
the  criminal  law  than  as  materially  altering  and  enlarging  its  scope  and  nature. 
People  v.  Richards,  108  N.  Y.,  144;  18  St.  Rep.  515. 

The  design  in  1881  was  to  codify  the  criminal  laws  of  the  state  and  embrace 
them  all  in  a  single  enactment  under  a  uniform  system.  People  t>.  Moran,  128 
N.  Y.,  268;  8  N.  Y.  Cr.,  114;  88  St.  Rep.,  898;  rev'g,  54  Hun,  279;  7  N.  Y. 
Cr.,  836;  97  St.  Rep.,  20.  It  must  be  assumed  that  the  authors  of  the  criminal 
legislation  of  that  year  had  considered  the  existing  laws  on  any  subject  and 
had  omitted  only  such  provisions  thereof  as  they  deemed  superseded  by  the 
proposed  Code  or  as  was  otherwise  repealed.    Id. 

This  section  does  not  relate  to  or  include  the  evidence  which  may  be  given 
or  the  degree  of  proof  required  upon  an  inquiry  or  during  a  prosecution,  to  se- 
cure a  conviction  and  punishment  for  crime.  People  v.  Beck  with,  12  St.  Rep. 
795.  108  N.  Y.,  73;  7  N.  Y.,  Cr.,  162.  See.People  v.  McTameny,  80  Hun,  507; 
1  N.  Y.  Cr.  443, 18  Abb.  N.  C,  59;  66  How.,  75;  17  W.  Dig.,  4&. 

§  8.  Procedure,  how  regulated. — The  manner  of  prosecut- 
ing and  convicting  criminals  is  regulated  by  the  Code  of  Criminal 
Procedure. 

See  chap.  442  of  1881. 

The  case  of  Matter  of  McDonald,  2  N.  Y.  Cr.,  82,  was  reversed  in  People 
ex  rcl.  McDonald  v.  Keeler,  id.  141.  This  case  was  itself  reversed  by  the 
court  of  appeals  in  90  N.  Y.,  474;  3  N.  Y.  Cr.,  348. 

The  manner  of  inquiring  into  and  prosecuting  an  act  criminal  in  its  nature 
la  regulated  by  the  Code  of  Criminal  Procedure.  People  v.  Beckwith,  12  St. 
Rep.,  795;  108  N.  Y.,  78;  7  N.  Y.  Cr.  162. 

§  9.  Conviction  must  precede  punishment. — The  punish- 
ments prescribed  by  this  Code  can  be  inflicted  only  upon  a  legal 
conviction  in  a  court  having  jurisdiction. 

See  section  3  of  Code  of  Criminal  Procedure;  section  1,  Art.  1  of  State  Con- 
stitution. 

The  case  of  Matter  of  McDonald,  2  N.  Y.  Cr.,  82,  was  reversed  in  People 
ex  rel.  McDonald  v.  Keeler,  id.,  141.  The  latter  case  was  itself  reversed  by 
the  court  of  appeals  in  99  N.  Y.,  474;  3  N.  Y.  Cr.,  348. 

Jurisdiction. — The  courts  of  this  state  have  no  jurisdiction  over  crime 
committed  in  the  New  York  city  post-office.  People  v.  Marra,  4  N.  Y.  Cr.. 
804. 

§  10.  Jnry  to  find  degree  of  crime. — Whenever  a  crime  is 
distinguished  into  degrees,  the  jury,  if  they  convict  the  prisoner, 
must  find  the  degree  of  the  crime,  of  which  he  is  guilty. 

Sec  sections  35,  436-438  and  440,  p<>8i. 

See  section  444  of  Code  of  Criminal  Procedure. 

Object. — The  object  and  intention  of  this  section  evidently  were  to  guard  and 
protect  the  rights  of  the  defendant  so  that  the  court,  in  inflicting  the  punish- 
ment, might  be  advised  of  the  exact  nature  of  the  crime  of  which  he  was  con- 
victed.   People  v.  Ru?g,  98  N.  Y.,  551;  3  N.  Y.  Cr.,  172. 

Construction. — This  section  must  be  construed  with  the  qualifications  and 
restrictions  contained  in  sections  436  and  487  of  the  Code  of  Criminal  Pro- 
cedure.   Id. 

§  11.  General  rules  of  construction  of  this  act — The 

rule  that  a  penal  statute  is  to  be  strictly  construed  does  not  apply  to 
this  Code  or  any  of  the  provisions  thereof,  but  all  such  provisions 
must  be  construed  according  to  the  fair  import  of  their  terms, 
to  promote  justice  and  effect  the  objects  of  the  law. 
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a  Rep.,  911;  133  N.  Y    209  '  320;  People  t>.  Phelpe,  44 


£  12.  Of  lections  declaring  crimes  punishable.  itute 

t  be ' 
The  several  sections  of  this  code  which  declare  certain  crimes  to  vwo, 

be  punishable  as  therein  mentioned  devolve  a  duty  upon  the  court  **": 
iDthorized  to  pass  sentence  to  determine  and  impose  the  punish-  i  is 
men!  proscribed,  but  such  court  may  in  its  discretion  suspend  ^J; 
sentence  during  the  good  behavior  of  the  person  convicted,  where 
the  maximum  term  of  imprisonment  prescribed  by  law  does  not  ^ 
exceeJ  ten  years  and  such  person  has  never  been  convicted  of  a  fol- 
felony.    Courts  of  special  sessions  are  empowered  to  suspend  sew- 
knee  and  at  any  time  within  the  longest  period  for  which  a  de-  he 
{enfant  might  have  been  sentenced,  may  issue  process  for  the   "° 
re-arrest  of  the  defendant,  and  when  arraigned  the  court  as  it  is 
tken  constituted  may  proceed  to  enter  judgment  and  impose  sen-  [3m 
tenet.    In  the  case  of  children  under  sixteen  years  of  age,  at  the  (^ 
time  of  conviction,  the  longest  period  of  time  after  suspension  of  w 
mtence  within  which  a  sentence  may  be  imposed  for  such  offense  re 
*W/  be  one  year;  and  in  any  proceeding  of  a  criminal  nature, 
Mh  before  a  magistrate,  the  magistrate  upon  conviction,  may  ^ 
mjund  sentence  and  place  the  offender  under  probation  and  at 
My  time  thereafter,  during  the  longest  period  for  which  he  could  $ 
tow  been  committed  in  the  first  instance,  such  magistrate,  or  his 
tmeuor,  if  his  term  has  expired,  may  pronounce  any  judgment    e 
oruntence  or  impose  any  fin-e  or  other  penalty,  or  make  any  com-   !r 
fitment  which  might  have  been  pronounced,  imposed  or  made  at 
fa  time  the  conviction  was  had,  ' 

Afttnded  by   L.    1905,   ch.   6.55.     In   pftVct  Sept.  1,  1005. 

««.uie«ynne.- Whenever  in  this  Code  the  punishment  for  a 
crimeis  left  undetermined  between  certain  limits,  the  punishment 
to  be  inflicted  in  a  particular  case  must  be  determined  by  the  court 
authorized  to  pass  sentence,  within  such  limits  as  may  be  pre- 
scribed  by  this  Code.  In  all  cases  where  a  corporation  is  con- 
victed  of  an  offense  for  the  commission  of  which  a  natural 
person  would  be  punishable  with  imprisonment,  as  for  a  felony 
wch  corporation  is  punishable  by  a  fine  of  not  more  than  five 
thousand  dollars. 
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Amended  by  chap.  218  of  1892. 

This  amendment  added  the  provision  as  to  the  manner  of  punishing  corpora 
tions.    See  section  705,  post. 

§  14.  Punishment  of  felonies  when  not  fixed  by  statute. 

— A  person  convicted  of  a  crime  declared  to  be  a  felony,  for  which 
no  other  punishment  is  specially  prescribed  by  this  Code,  or  by 
any  other  statutory  provision  in  force  at  the  time  of  the  con- 
viction and  sentence,  is  punishable  by  imprisonment  for  not 
more  than  seven  years,  or  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  by  both. 

To  take  a  case  out  of  the  general  provisions,  prescribed  by  this  and  the  fol- 
lowing section,  it  is  needful  to  find  some  provision  of  law  specially  prescribing 
the  punishment  for  the  particular  crime  under  consideration.  People  t. 
Meakim,  44  St.  Rep.,  752;  8  N.  Y.  Cr.,  412;  133  N.  Y.,  223;  aff'g,  61  Hun, 
827;  40  St.  Rep.,  686. 

§  Iff.  Punishment  of  misdemeanors.— A  person  convicted 
of  a  crime  declared  to  be  a  misdemeanor,  for  which  no  other  punish- 
ment is  specially  prescribed  by  this  Code,  or  by  any  other  statu- 
tory provision  in  force  at  the  time  of  the  conviction  and  sentence, 
is  punishable  by  imprisonment  in  a  penitentiary  or  county  jail,  for 
not  more  than  one  year,  or  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  both. 

See  notes  under  preceding  section. 

See  section  706,  post. 

The  case  of  Loos  v.  Wilkinson,  51  Hun,  85;  10  St.  Rep.  297;  5  N.  Y.  Supp., 
414;  was  reversed  in  113  N.  Y.,  485;  28  St.  Rep.  282. 

Before  Code. — This  section  is  not  applicable  to  a  crime  committed  before 
this  Code  took  effect.  People  ex  rel.  Van  Houton  v.  Sadler,  97  N.  Y.,  146;  3 
N.Y.Cr.,474. 

When  appealable. — A  sentence  is  properly  pronounced  under  this  section 
in  case  there  is  no  other  punishment  for  the  oftense  specially  prescribed  by  any 
other  statutory  provision  in  force  at  the  time  of  the  conviction  and  sentence. 
People  v.  Palmer,  6  St.  Rep.  841;  43  Hun,  408;  5  N.  Y.  Cr.,  107. 

When  crimes  are  defined  in  the  Code,  and  are  therein  declared  to  be  misde- 
meanors, and  no  punishment  is  therein  prescribed,  the  punishment  specified  in 
this  section  is  proper.  People  v.  Hollenbeck,  1  N.  Y.  Cr.,  437,  note;  65  How., 
401. 

The  exception  in  this  section  was  not  to  take  away  the  effect  of  section  726, 
post.  People  v.  Hollenbeck.  1  N.  Y.  Cr.,  437,  note;  65  How.,  401;  People  v. 
McTameny,  1  N.  Y.  Cr.,  442;  80  nun,  505;  13  Abb.  N.  C,  56;  66  How.,  70. 

When,  by  some  other  provision  of  the  Code,  an  offense  is  simply  made  a 
misdemeanor,  the  punishment  is  not  considered  as  thereby  "specially  pre- 
scribed." People  v.  Christy,  47  St.  Rep.,  926;  65  Hun,  851;  20  N.  Y.  Supp., 
879. 

Libel  is  punishable  under  this  section.    People  v.  Parr,  4  N.  Y.  Cr.,  546. 

Imprisonment  for  assault  in  the  third  degree  must  be  in  a  penitentiary  or 
county  jail,  pursuant  to  the  provisions  of  this  section.  People  ex  rel.  Devoe 
v.  Kelly,  2  N.  Y.  Cr.,  432;  82  Hun,  536;  S.  C,  on  appeal  to  court  of  appeals, 
97  N.  Y,  212;  2  N.  Y.  Cr.,  437. 

Special  sessions.— The  court  of  special  sessions  is  restricted  by  section  717 
of  Code  of  Criminal  Procedure,  in  imposing  sentence.  People  ex  rel.  Stokes 
t>.Riseley,  38  Hun,  281;  4  N.  Y.  Cr.,  109;  People  t>.  Carter,  48  Hun,  167;  15 
St.  Rep.  840. 

This  section  does  not  provide  for  and  limit  the  judgment  of  a  court  of  spe- 
cial sessions.  Burns  t>.  Norton,  35 St.  Rep.,  418.  Section  717  of  the  Code  of 
Criminal  Procedure  governs  such  cases.    Id. 


/ 
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Thk  section  does  not  expressly  or  impliedly  repeal  section  717  of  the  Code 
of  Criminal  Procedure.     People  ex  rel.  Knowlton  v.  Sadler,  2  N.  Y.  Cr.f  439. 

See  People  ▼.  Meakim,  133  N.  Y.,  224;  8  N.  Y.  Cr„  412;  44  St.  Rep.,  752; 
tffgtt  Hun,  327;  40  St.  Rep.,  686;  People  v.  Upton,  88  Hun,  107;  4  N.  Y. 
Cr..4»;  Brummer  v.  Downs,  43  St.  Rep.,  824;  17  N.  Y.  Supp.,  636;  Matter 
of  Himpe,  2  City  <X,  403,  note. 


TITLE  L 


PERSONS  PUNISHABLE   FOB  CRIME. 

Bictioh  16.  What  persons  are  punishable  criminally. 

17.  Presumption  of  responsibility  in  general. 

18.  Id.,  as  to  child  under  seven  years. 

19.  Age  of  capability  for  crime.    Age,  how  determined  by  examina- 

tion.    By  record  of  baptism  or  birth.    By  family  bible. 

20.  21.  Irresponsibility,  etc.,  of  idiot,  lunatic,  etc. 

22.  Intoxicated  persons. 

23.  Morbid  criminal  propensity. 

24.  Rule  as  to  married  woman. 

25.  Rule  as  to  persons  acting  under  threats,  etc. 

26.  Id.,  when  not  done  in  defense  of  self  or  another. 

27.  Exemption  of  public  ministers. 

§  16.  What   persons  are   punishable  criminally. — The 

following  persons  are  liable  to  punishment  within  the  state : 

L  A  person  who  commits  within  the  state  any  crime,  in  whole 
or  in  part ; 

2.  A  person  who  commits  without  the  state  any  offense  which,  if 
committed  within  the  state,  would  be  larceny  under  the  laws  of  the 
state,  and  is  afterward  found  with  any  of  the  property  stolen  or 
feloniously  appropriated  within  this  state; 

3.  A  person  who,  being  without  the  state,  causes,  procures,  aids 
or  abets  another  to  commit  crime  within  the  state ; 

4.  A  person  who,  being  out  of  this  state,  abducts  or  kidnaps  by 
force  or  fraud,  any  person  contrary  to  the  laws  of  the  place  where 
sach  act  is  committed,  and  brings,  sends  or  conveys  such  person 
within  the  limits  of  this  state,  and  is  afterward  found  therein ; 

5.  A  person  who,  being  out  of  this  state,  and  with  intent  to  cause 
within  it  a  result  contrary  to  the  laws  of  this  state,  does  an  act 
which,  in  its  natural  and  usual  course,  results  in  an  act  or  effect 
contrary  to  its  laws. 

Bee  sections  185,  540  and  676,  post. 

See  People  v.  Bliven,  112  N.  Y.,  79;  14  St.  Rep.  495  People  v.  Lyon,  99 
id.,  210;  8N.  Y.  Cr.,  161;  People  v.  Marra,  4  id.,  304. 

§17.  Presumption  of  responsibility  in  general.— A  per- 
son is  presumed  to  be  responsible  for  his  acts.  The  burden  of 
proving  that  he  is  irresponsible  is  upon  the  accused  person,  except 
as  otherwise  prescribed  in  this  Code. 

The  provision  of  the  Revised  Statutes  (part  4,  chap.  1,  title  7,  section  2)  was 
abrogated  by  this  section.  People  v.  Taylor,  52  St.  Rep.,  919;  138  N.  Y., 
407. 

If  the  prisoner  ia  sufficiently  in  possession  of  his  faculties  to  form  an  intent, 
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and  voluntarily  and  willfully  does  an  act  which  has  a  direct  tendency  to  de- 
stroy another's  life,  the  jury  have  the  right — are  not  bound  to  do  so—to  pre- 
sume that  he  intends  the  natural  consequences  of  his  act.  People  v.  Fish,  125 
N.  Y.,  158;  8  N.  Y.  Cr.,  143;  84  8t    Rep.,  848. 

In  capital,  as  well  as  other  cases,  it  must  be  presumed  that  a  person  intends 
that  which  is  the  natural  and  necessary  consequence  of  the  act  done  by  him, 
unless  such  act  was  done  under  circumstances  which  preclude  the  existence 
of  such  an  intent.     People  v.  Conroy,  97  N.  Y.,  77. 

All  homicide  is  presumed  to  be  malicious,  and  amounting  to  murder  until 
the  contrary  appears  from  circumstances  of  alleviation,  excuse  or  justification. 
Id. 

But  there  is  no  legal  presumption  arising  from  the  proof  of  the  commission 
of  a  homicide  which  concludes  a  jury  from  finding  upon  such  evidence  alone 
that  there  was  not  such  deliberation  and  premeditation  as  constitute  the  crime 
of  murder  in  the  first  degree,  or  but  that  the  act  was  justifiable  or  excusable. 
Id. 

§  18.  Presumption  as  to  child  under  seven  years.— A 

child  under  the  age  of  seven  years  is  not  capable  of  committing 
crime. 

Child  under  seven. — The  law  does  not  define  when  a  child  becomes  tui 
juris.    Kunz  v.  City  of  Troy,  104  N.  Y.,  851;  5  St.  Rep.  642. 

A  child  under  seven  years  ha3  not  reached  an  age  at  which  infants  are  gen- 
erally supposed  to  be  of  full  discretion  or  capable  of  crime,  of  which  laches  and 
neglect  are  but  degrees.    Moebus  v.  Herrman,  108  N.  Y.,  858;  18  St.  Rep.  648. 

Infants  under  seven  years  of  age  are  deemed  incapable  of  committing  crime, 
and  such  incapacity  presumptively  continues  until  the  age  of  twelve.  Stone 
v.  Dry  Dock,  etc.,  115  N.  Y.,  109;  23  St.  Rep.,  551. 

§  19.  Age  of  capability  for  crime.  Age,  how  deter* 
mined  by  examination.  By  record  of  baptism  or  birth. 
By  family  Bible. — A  child  of  the  age  of  seven  years,  and  under 
the  age  of  twelve  years,  is  presumed  to  be  incapable  of  crime,  but 
the  presumption  may  be  removed  by  proof  that  he  had  sufficient 
capacity  to  understand  the  act  or  neglect  charged  against  him 
and  to  know  its  wrongfulness.  Whenever  in  any  legal  proceed- 
ings it  becomes  necessary  to  determine  the  age  of  a  child,  the 
child  may  be  produced  for  personal  inspection,  to  enable  the 
magistrate,  court  or  jury,  to  determine  the  age  thereby;  and 
the  court  or  magistrate  may  direct  an  examination  by  one  or 
more  physicians,  whose  opinion  shall  also  be  competent  evidence 
upon  the  question  of  age.  A  copy  of  the  record  of  baptism  of 
any  child  in  any  parish  register,  or  register  kept  in  a  church,  or 
by  a  clergyman  thereof,  or  a  certificate  of  baptism  duly  authen- 
ticated by  the  person  in  charge  of  such  register,  or  who  admin- 
istered said  baptism,  and  also  a  transcript  of  the  record  of  birth 
recorded  in  any  bureau  of  vital  statistics  or  board  of  health,  duly 
authenticated  by  its  secretary  or  under  its  seal,  and  the  entries 
made  in  a  family  Bible,  shall  also  be  competent  evidence  upon 
the  question  of  the  age. 

Amended  by  chap.  46  of  1884. 

ThiA  amendment  added  to  the  original  section  a  provision  as  to  an  examina- 
tion to  determine  age. 
Amended  by  chap.  145  of  1888. 
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Him  amendment  added  to  this  section,  as  amended  in  1884,  a  provision  as 
«  to  proof  of  age  by  record  of  baptism  or  birth,  and  family  Bible. 

See  section  279,  post. 

Effect— The  Code  preserves  the  rule  of  the  common  law,  except  that  it  fixes 
the  age  of  twelve  instead  of  fourteen  as  the  time  when  the  presumption  of  in- 
ciMcitT  ceases.     Stone  t?.  Dry  Dock,  etc.,  115  N.  Y.,  109;  23  St.  Rep.,  551. 

Btraen. — On  a  criminal  charge  against  an  infant  between  the  years  of  seven 
isd  twelve,  the  burden  is  on  the  People  to  show  that  he  has  intelligence  and 
mturity  of  judgment  sufficient  to  render  him  capable  of  harboring  a  criminal 
intent    Stone  c.  Dry  Dock,  etc.,  115  N.  Y.,  109;  23  St.  Rep.,  551. 

Appearance. — In  determining  the  age  of  a  child  at  the  time  an  offense  is 
illegal  to  have  been  committed,  her  appearance  upon  the  witness  stand  may 
be  taken  into  consideration  by  the  jury.     People  v.  Stott,  4  N.  Y.  Cr.,  308. 

The  jury  have  the  right  to  determine  the  age  of  the  female  alleged  to  have 
been  abducted,  by  personal  inspection  and  by  her  general  appearance,  in  con- 
nection with  other  competent  testimony.  People  v.  Piatt,  8  N.  Y.  Cr.,  137. 
This  case  was  reversed  in  100  N.  Y.,  590,  but  upon  another  point. 

Production. — As  to  the  production  of  a  child  for  personal  inspection,  see 
People  t.  Sheppard,  9  St.  Rep.  35;  44  Hun,  565;  5  N.  Y.  Cr.,  136. 

§30.  Irresponsibility  of  idiot,  lunatic,  etc. — An  act  done 
by  a  person  who  is  an  idiot,  imbecile,  lunatic,  or  insane,  is  not  a 
crime.  A  person  cannot  be  tried,  sentenced  to  any  punishment, 
or  punished  for  a  crime,  while  he  is  in  a  state  of  idiocy,  imbe- 
cility, lunacy  or  insanity,  so  as  to  be  incapable  of  understanding 
the  proceeding  or  making  his  defense. 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  Code  took  effect. 

Presumption — The  law  presumes  sanity  in  all  cases.  People  v.  Coleman, 
1 N.  Y.  Cr.t  5.  To  overthrow  this  presumption,  the  burden  is  upon  the  person 
who  alleges  the  insanity.  Id.  When  evidence  has  been  given  in  its  support, 
the  prosecution  then  holds  the  affirmative.    Id. 

Issue  person. — An  insane  man  frequently  deliberates,  and,  after  the  most 
mature  deliberation,  commits  acts  which,  but  for  his  insanity,  would  be 
crimes.  People  f>.  Wood,  126  N.  Y.,  288;  86  St.  Rep.,  963.  The  question  al- 
wsjra  is,  not  whether  the  party  deliberated,  but  whether  he  was,  at  the  time, 
issue  within  the  legal  definition  of  the  the  term.    Id. 

An  insane  person  cannot  be  lawfully  punished  for  an  act  which  was  com- 
mitted by  him  while  in  a  state  of  insanity,  or  when  he  has  become  insane  dur- 
ing or  after  a  trial  or  conviction.  People  v.  McElvaine,  125  N.  Y.,  600;  36  St. 
Bep.,  181. 

An  insane  person  is  incapable  of  crime.    People  e.  Coleman,  1  N.  Y.  Cr.,  2. 

Luitie  — A  lunatic  is  not  criminally  liable  for  his  unlawful  acts.  Autrc- 
mooU.  Fire  Aas'n.  48  St.  Rep.  43;  65  Hun,  477;  20  N.  Y.  Supp.,  345.  But 
he  is  responsible  civilly  for  any  tort  committed  by  him  where  a  wrongful  intent 
is  not  an  essential  thing  to  be  proved.    Id. 

Iftral  Insanity. — The  species  of  insanity,  called  by  some  moral  insanity, 
constitutes  no  defense  for  the  commission  of  crime.  People  t>.  Wood,  126  N. 
T..J»;8«St.  Rep.,  963. 

Epileptic  mania. — Where  the  defense  is  that  the  homicide  was  the  un- 
conscious and  uncontrollable  result  of  epileptic  mania,  the  absence  of  motive 
» important,  as  bearing  upon  the  issue  so  presented.  People  v.  Barber,  115 
*.  17*75;  25  St.  Rep.  184. 
Irresistible  Impulse— The  doctrine  that  a  criminal  act  may  be  excused 
■Poa  the  notion  of  an  inresistable  impulse  to  commit  it,  when  the  offender  has 
-    - -■  «._■--  i        .  ,    ,   ,     .        „  _  _.A   ua8  no  place 

St. 
fillis 


Where  the  offender  knew  what  he  was  doing  and  had  the  ability  to  discover 
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bis  legal  and  moral  duty  in  respect  to  it,  the  theory  of  irresistible  impulse  can- 
not be  invoked,  in  order  to  excuse  the  criminal  act  People  v.  Coleman,  1  X 
Y.  Cr.,  8. 

Test. — When  it  is  said  that  a  prisoner  must,  at  the  time  of  the  alleged  crim- 
inal act,  have  sufficient  capacity  to  distinguish  between  right  and  wrong  with 
respect  to  such  act,  it  is  implied  that  he  must  have  sufficient  capacity  to  know 
whether  such  act  is  in  violation  of  the  law  of  God  or  of  the  land,  or  of  both. 
Moett  v.  People,  85  N.  Y.,  880. 

The  test  of  responsibility  is  the  capacity  to  distinguish  between  right  and 
wrong  at  the  time  the  act  was  done,  and  in  respect  thereto.  People  v.  Casey, 
2  N.  Y.  Cr.,  190.  The  law  does  not  find  irresponsibility  where  the  claim  is 
that  such  capacity  exists,  without  the  power  to  chose  between  them.  Id  ; 
Flanigan  v.  People,  52  N.  Y.,  467.  The  case  of  People  v.  Casey  ante,  was  re- 
versed in  2  N.  Y.  Cr.,  194;  96  N.  Y. ,  115,  on  other  grounds. 

The  test  of  responsibility  for  criminal  acts,  where  insanity  is  asserted,  is  the 
capacity  of  the  accused  to  distinguish  between  right  and  wrong  at  the  time 
and  with  respect  to  the  act  which  is  the  subject  of  inquiry.  People  v.  Cole- 
man, IN.  Y.  Cr.,2. 

The  true  test  of  criminal  responsibility  is  whether  the  accused  had  sufficient 
reason  so  know  the  nature  and  quality  of  his  act,  and  whether  he  has  sufficient 
reason  to  know  right  from  wrong.     Walker  t>.  People,  1  N.  Y.  Cr.,  24. 

Reasonable  doubt.— In  order  to  sustain  the  defense  of  insanity,  the  evi- 
dence should  be  clear  and  substantial.  Walker  v.  People,  1  N.  Y.  Cr.,  27. 
And  if  there  is  upon  the  whole  evidence  in  the  case  any  reasonable  doubt,  the 
accused  is  entitled  to  the  benefit  of  that  doubt  and  to  an  acquittal.    Id. 

Effect  of  commissioner's  report. — The  report  of  the  commissioners  under 
sections  636  to  662  of  Criminal  Code  will  not  prevent  the  accused  from  having 
the  question  as  to  sanity  passed  upon  by  a  jury 'on  the  trial  of  the  indictment. 
People  v.  Haight,  13  Abb.  N.  C,  198. 

See  People  v.  Haight,  8  N.  Y.  Cr.,  61;  People  v.  Rhinelander,  2  id.,  340. 

§  91.  Irresponsibility,  etc.,  of  idiots,  lunatics,  etc.— A 

f>erson  is  not  excused  from  criminal  liability  as  an  idiot,  imbecile, 
unatic,  or  insane  person,  except  upon  proof  that,  at  the  time  of 
committing  the  alleged  criminal  act,  he  was  laboring  under  such 
a  defect  of  reason,  as  either 

1.  Not  to  know  the  nature  and  quality  of  the  act  he  was  doing ; 
or 

2.  Not  to  know  that  tlie  act  was  wrong 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  Code  took  effect. 

See  notes  under  preceding  section. 

See  notes  under  section  23,  past. 

The  rule  established  by  this  section  has  been  criticised  because  it  excludes 
consideration  of  the  question  whether  the  accused  possessed  sufficient  power 
of  self-restraint  to  forbear  the  commission  of  an  act  which  he  clearly  perceived 
to  be  criminal.     People  v.  Taylor,  52  St.  Rep.,  920:  138  N.  Y.,  407. 

An  insane  delusion  with  reference  to  the  conduct  and  attitude  of  another 
cannot  excuse  the  criminal  act  of  taking  his  life,  unless  it  is  of  such  a  character 
that,  if  it  had  been  true,  it  would  have  rendered  the  homicide  excusable  or 
justifiable.    People  v.  Taylor,  52  St.  Rep.,  919;  138  N.  Y.,  406. 

Under  the  provision  of  this  section  partial  insanity,  or  incipient  insanity,  is 
not  sufficient,  if  there  is  still  the  ability  to  form  a  correct  perception  of  the 
legal  quality  of  the  act  and  to  know  that  it  is  wrong.  People  t>.  Taylor,  59 
St.  Rep.,  919;  138  N.  Y.,  407.  In  such  case  the  law  presumes  that  the  person 
has  also  the  power  to  choose  between  the  right  and  wrong  course  of  actioo, 
and  will  not  permit  either  courts  or  juries  to  speculate  as  to  its  possible  non- 
existence.   Id. 

A  desire  for  self-destruction,  and  the  adoption  of  means  to  secure  it,  do  not 
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of  themselves  indicate  a  mental  impairment,  which  has  advanced  to  the  stage 
of  irresponsibility,  otherwise  the  law  would  not  make  the  attempt  to  kill  one's 
idf  t  crime.     People  v.  Taylor,  52  St.  Rep.,  920;  188  N.  Y.,  408. 

See  1  St.  Rep.,  048;  People  v.  Carpenter,  102  N.  Y.,  250;  4  N.  Y.  Cr.,  187; 
People  r.  H&ight,  3  id.,  61;  18  Abb.  N.  C,  198;  People  v.  Rhinelander,  2  N. 
Y.  Cr.,  840. 

§  93.  Intoxicated  person  — No  act  committed  by  a  person 
while  in  a  state  of  voluntary  intoxication,  shall  be  deemed  less 
criminal  by  reason  of  his  having  been  in  such  condition.  But 
whenever  the  actual  existence  of  any  particular  purpose,  motive 
or  intent  is  a  necessary  element  to  constitute  a  particular  spe- 
cies or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in  deter- 
mining the  purpose,  motive  or  intent  with  which  he  committed 
the  act 

Effect  of  Intoxication. — The  law  expressly  declares  that  voluntary  intox- 
ication, though  furnishing  no  excuse  for  a  criminal  act,  may  be  considered  by 
the  jury  upon  the  questions  of  intent  and  of  the  degree  of  crime.  People  v. 
Conruy,  2  N.  Y.  Cr.,  248;  33  Hun,  121.  It  may  also  be  considered  upon  the 
question  of  deliberation.     Id. 

The  jury  have  a  right  to  consider  the  intoxicated  condition  of  the  accused. 
People  v.  Cassiano,  30  Hun,  388;  1  N.  Y.  Cr.,  505. 

Intoxication  does  not  absolutely  tend  to  show  an  absence  of  deliberation  and 
premeditation.  People  v.  Mills,  98  N.  Y.,  181;  3  N.  Y.  Cr.,  187;  21  W.  Dig., 
137.  It  is  a  question  for  the  jury  to  determine  whether  it  did  not  tend  to  show 
such  absence.     Id. 

The  only  materality  of  the  evidence  of  the  defendant's  intoxication  is  its 
boring  upon  the  questions  of  deliberation,  premeditation  and  intent.  People 
r.Fish,  125  N.  Y.,  146;  8  N.  Y.Cr.,  136;  34  St.  Rep.,  843.  If  he  was  sober 
enough  to  form  an  intent  and  to  deliberate  and  premeditate  the  crime,  his  re- 
sponsibility is  the  sime  as  though  he  had  been  perfectly  sober.  Id.  His  con- 
iiion  in  this  respect  must  be  taken  into  account  in  weighing  the  evidence  as  to 
deliberation  and  meditation.     Id. 

kn  appetite  for  strong  drink,  so  powerful  as  to  overcome  the  will  of  the  ac- 
cused, and  to  amount  to  a  disease,  where  he  was  able,  at  the  time  of,  and  in 
re>pect  to,  the  act  committed,  to  distinguish  between  right  and  wrong,  will 
nr*  exonerate  him  from  responsibility  for  the  crime.  Flanigan  v.  People,  86 
NY,  559. 

Id  the  case  last  cited,  it  was  held  that  the  rule  is  well  settled  that  voluntary 
intoxication  of  one  who,  without  provocation,  commits  a  homicide,  although 
amounting  to  a  frenzy,  does  not  exempt  him  from  the  same  construction  of  his 
conduct,  and  the  same  legal  inferences,  upon  the  question  of  intent,  as  affect- 
kg  the  grade  of  his  crime,  as  are  applicable  to  a  person  entirely  sober.  But 
th£s  section  seems  to  have  changed  this  principle  of  law  by  making  this  fact  an 
element  for  the  consideration  oi  the  jury  in  determining  the  purpose,  motive  or 
aitnt. 

§  93.  Morbid  criminal  propensity. — A  morbid  propensity 
to  commit  prohibited  acts,  existing  in  the  mind  of  a  person  who 
is  not  shown  to  have  been  capable  of  knowing  the  wrongful- 
ness of  such  acts,  forms  no  defense  to  a  prosecution  therefor. 

Eccentricities  — Where  the  acts  of  the  accused  were  such  as  to  satisfy  the 
pry  that  the  killing  was  the  result  of  premeditation  and  deliberation,  his  bad 
toper  or  eccentricities  of  character,  not  amounting  to  insanitv,  cannot  de- 
tect from  the  effect  of  his  acts  or  shield  him  from  responsibility  therefor. 
Indrmm  r.  People,  88  N.  Y.,  200. 
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The  theory  that  eccentricities  of  character  and  inordinate  passion  can  render 
a  sane  man  incapable  of  committing  an  offense  which  involves  deliberation,  is 
wholly  untenable.     Id. 

Irresistible  impulse.— The  doctrine  of  irresponsibility  for  a  crime  com- 
initted  by  a  person  who  had  sufficient  mental  capacity  to  comprehend  the  na- 
ture and  quality  of  his  act,  and  to  know  that  it  was  wrong,  on  the  ground  that 
he  had  no  power  to  control  his  actions,  has  not  met  with  favor  in  the  adjudica- 
tions in  this  state.    Walker  v.  People,  88  N.  Y.,  86;  1  N.  Y.  Cr.,  24. 

That  the  accused  pretends  that  he  is  impelled  by  an  irresistible  and  over- 
whelming impulse  to  commit  the  act,  is  no  defense.  People  v.  Waltz,  50  How., 
214 

Propensity  to  drink.— Effect  of  a  morbid  propensity  to  drink  as  a  de- 
fense on  the  trial  of  an  indictment  for  murder.  People  v.  Otto,  38  Uun,  99;  4 
N.  Y.  Cr.,  154. 

Passion. — The  accused  is  responsible  even  though  some  controlling  disease 
was,  in  truth,  the  acting  power  within  him,  which  he  could  not  resist,  or  if  he 
had  not  a  sufficient  use  of  his  reason  to  control  the  passion  which  prompted 
the  act.  People  v.  Carpenter,  1  St.  Rep.,648;  102  N.  Y.,  250;  4  N.  Y.  Cr.,  187; 
People  v.  Walworth,  4  id.,  895;  Willis  v.  People,  32  N.  Y.,  717. 

Spirits.— Belief  of  spirits,  in  itself,  is  no  defense,  provided  the  judgment 
and  reason  declared  to  the  consciousness  of  the  accused  that  the  act  was  wrong. 
People  t>.  Waltz,  50  How,  214. 

§  34.  Rule  as  to  married  woman. — It  is  not  a  defense,  to  a 
married  woman  charged  with  crime,  that  the  alleged  criminal  act 
was  committed  by  her  in  the  presence  of  her  husband. 

Coercion.— In  Seiler  t>.  People,  77  N.  Y.,  413,  and  Goldstein  v.  People,  82 
id.,  283;  10  W.  Dig.,  506,  it  was  held  that  coverture  was  no  protection  where 
the  wife  is  shown  to  have  taken  an  active  and  willing  part  in  the  criminal  act, 
or  where  she  is  the  inciter  of  it.  It  was  also  held  that  the  fact  of  the  husband's 
presence  was  but  prima  facie  evidence  of  coercion,  which,  like  other  presump- 
tions, may  be  rebutted  and  overcome  by  proof.  See  People  v.  Ryland,  28  Hun', 
572;  1  N.  Y.  Cr.,  123;  10  W.  Dig.,  232.  But  this  section  has  removed  the 
burden  from  the  People  of  overcoming  any  presumption  in  favor  of  married 
women  who  participate  with  their  husbands  in  the  commission  of  crime. 

Whatever  of  a  criminal  nature  the  wife  does  in  the  presence  of  the  husband, 
is  presumed  to  be  compelled  by  him.  People  v.  R viand,  97  N.  Y.,  126;  2  N. 
Y.  Cr..  442.  This  presumption  is  prima  facie,  and  not  conclusive.  Id.  If  it 
appears  that  she  was  not  urged  or  drawn  to  the  offense  by  him,  but  was  an 
inciter  of  it,  she  is  liable  as  well  as  he.  Id.  This  section  extinguishes  the  pre- 
sumptive defense  of  duress  in  favor  of  married  women. 

§  35.  Rule  as  to  persons  under  threats,  etc. — Where  a 
crime  is  committed  or  participated  in  by  two  or  more  persons, 
and  is  committed,  aided,  or  participated  in  by  any  one  of  them, 
only  because,  during  the  time  of  its  commission,  he  is  compelled 
to  do,  or  to  aid  or  participate  in  the  act,  by  threats  of  another  per- 
son engaged  in  the  act  or  omission,  and  reasonable  apprehension 
on  his  part  of  instant  death  or  grievous  bodily  harm,  in  case  he 
refuses,  the  threats  and  apprehension  constitute  duress,  and 
excuse  him. 

§  36.  Rule,  when  act  is  done  in  defense  of  self  or  another. 

— An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to  pro- 
tect the  person  committing  it,  or  another  whom  he  is  bound  to 
protect,  from  inevitable  and  irreparable  personal  injury,  and  the 
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injury  could  only  be  prevented  by  the  act,  nothing  more  being 
done  than  is  necessary  to  prevent  the  injury. 

See  sections  203,  204,  205  and  223,  post;  sections  70,  80  and  81  of  Code  of 
Criminal  Procedure. 

See  note  upon  self-defense  in  People  v.  Lyons,  6  N.  Y.  Cr.,  119. 

Personal  property. — Defense  of  personal  property.  Gyre  t>.  Culver,  47 
Barb.,  592;  Morgan  v.  Durfee,  21  Alb.  L.  J.,  215. 

The  owner  of  personal  property  is  liable  to  an  indictment  for  using  force  to 
prevent  an  officer  from  levying  upon  such  property  by  virtue  of  an  execution 
against  another  person,  where  the  officer  acts,  not  wantonly,  carelessly  or  op- 
pressively, but  in  good  faith,  believing  the  property  to  be  that  of  the  judgment 
debtor.    People  t>.  Hall.  2  N.  Y.  Cr.,  137;  18  W.  Dig.,  &V7. 

Real  property. — Defense  of  possession  of  real  property.  Corey  v.  People, 
45  Barb..  262;  Woods  v.  Phillips,  43  N.  Y.,  152;  People  «.  Gulick,  Lalor's 
8uppM  229;  Harrington  v.  People,  6  Barb.,  007. 

Felony.— Resistance  to  prevent  felony.  People  v.  Hand,  4  Alb.  L.  J.,  91; 
toloff  c.  People.  45  N.  Y..  213. 

One  who  is  opposing  and  endeavoring  to  prevent  the  consummation  of  a 
felony  by  others  may  properly  use  all  necessary  force  for  that  purpose,  and 
resist  all  attempts  to  inflict  bodily  injury  upon  himself,  and  may  lawfully  de- 
tain the  felons  and  hand  them  over  to  the  officers  of  the  law.  Kuloff  v. 
People,  ante. 

Burden. — The  burden  is  upon  the  accused,  after  it  is  established  that  he 
shot  the  complainant,  to  show  to  the  satisfaction  of  the  jury  the  existence  of 
efficient  cause  to  justify  him  in  the  use  of  the  deadly  weapon.  Sawyer  v. 
People.  1  X.  Y.  Cr.,  249;  16  W.  Dig.,  894. 

Application  to  authorities. — A  person  assaulted  and  beaten  should,  if  he 
bis  opportunity  to  do  so.  apply  to  the  proper  authorities  for  redress  and  pro- 
tection.   People  v.  Lyons,  6  N.  Y.  Cr.,  118. 

He  cannot  take  the  law  into  his  own  hands,  arm  himself,  and  go  to  the  place 
where  he  expects  to  meet  his  former  assailant  and  inflict  bodily  injury  upon 
him.  Id.  ibid  if,  while  intent  upon  such  purpose,  he  meets  such  assailant, 
and,  before  he  is  ready  to  fire  the  shot,  and  while  the  intent  still  exists,  he 
accidentally  discharges  his  pistol  and  kills  his  enemy,  the  homicide  is  not 
excusable.    Id. 

A  person  need  not  first  invoke  protection  against  anticipated  assault.  Evers 
t.  People,  3  Hun,  716;  63  N.  Y.,  625. 

Pmoeation. — Where  a  person  is  himself  the  cause  of  an  assault  made 
upon  him,  and  has  intentionally  provoked  it,  he  cannot  afterwards  excuse  him- 
■elf  for  inflicting  needless  violence  upon  the  person  of  such  party.  People  v. 
McGrath.  13  St.Kep.,359;  47  Hun,  826.  To  justify  a  person  in  beating  another, 
the  beating  must  appear  to  be  necessary  for  his  own  defense  and  protection.  Id. 
Honicide.  —In  order  to  justify  resistance,  the  party  assailed  must  avoid 
ittack  if  possible.  People  t>.  Sullivan,  7  N.  Y.,  396;  People  v.  Cole,  4  Park., 
85;  People  v.  Harper,  Edm.  S.  C,  180;  Shorter  v.  People,  2  N.  Y„  193. 

If  one  is  attacked  with  a  dangerous  weapon,  it  is  incumbent  upon  him  to 
iToid  the  assault  by  retreat,  if  retreat  is  open  to  him;  but  if  he  cannot  by  so 
doing  avoid  the  attack,  he  has  a  right  to  defend  himself;  and,  if  in  such  de- 
fease he  kills  the  attacking  party,  the  law  will  justify  him.  People  v.  Minisci, 
12  8t.  Rep.,  727. 

A  person  if  attacked,  and  justified  in  reasonably  apprehending  great  bodily 
tann,  and  the  danger  is  imminent,  may  kill  his  assailant.  Shorter  v.  People, 
*N.  Y.,  193;  Patterson  t>.  People,  46  Barb.,  625.  8ee  People  v.  Lamb,  54  id., 
H2;  People  v.  Austin,  1  Park.,  154;  People  v.  Cole,  4  id.,  35;  Pfomer  v. 
People,  id.,  558;  Uhl  t>.  People,  5  id.,  410. 

§97.  Exemption  of  public  ministers. — Ambassadors  and 
other  public  ministers  from  foreign  governments,  accredited  to  the 
president  or  government  of  the  United  States,  and  recognized 
•fcording  to  the  laws  of  the  United  States,  with  their  secretaries, 
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messengers,  families  and  servants,  are  not  liable  to  punishment  in 
this  state,  but  are  to  be  returned  to  their  own  country  for  trial 
and  punishment 

Section  2,  Art.  3  of  Federal  Constitution. 


TITLE  II 

OP  PARTIES  TO  CRIME. 

Section  28.  Principal  anil  accessory. 

29.  Definition  of  principal. 

30.  Definition  of  accessory. 

31.  All  principals  in  misdemeanors. 

32.  Punishment  of  accessories. 
83.  Punishment  of  accessories. 

§  98.  Friiicipal  and  accessory.— A  party  to  a  crime  k 
either. 

1.  A  principal ;  or, 

2.  An  accessory. 

Parties  to  the  commission  of  a  crime  are  either  principals  or  accessories, 
rs  classified  or  defined  by  this  and  the  following  two  sections.  People  v.  San- 
born, 14  St.  Rep.,  125. 

§589.  Definition  of  principal. — A  person  concerned  in  the 
commission  of  a  crime,  whether  he  directly  commits  the  act  con- 
stituting the  offense  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  a  person  who  directly  or  indirectly 
counsels,  commands,  induces  or  procures  another  to  commit  a 
crime,  is  a  principal. 

The  case  of  People  t  Fitzgerald.  6  St.  Rep.,  509;  43  Hun,  35,  was  reversed 
in  6  St.  Rep.,  328;  105  N.  Y.,  146;  S  N.  Y.  Cr..  335. 

The  case  of  People  v.  Sharp,  lOSt.  Rep.,  522;  45  Hun,  502,  was  reversed 
in  12  St.  Rep.,  217;  107  N.  Y  ,  427. 

Principal. — This  definition  embraces  and  defines  the  offense  heretofore 
known  as  being  an  accessory  before  the  fact,  and  makes  a  person  who  is  guilty 
of  that  crime  principal  to  the  felony.     People  v.  Sanborn.  14  St.  Rep.,  126. 

The  effect  of  the  provisions  of  this  section  is  to  abolish  the  offense  of  l>ciug 
an  accessory  before  the  fact  as  defined  by  the  common  law.    Id. 

The  case  of  an  accessory  before  the  fact  lias  now,  by  means  of  this  section, 
been  made  the  case  of  a  principal,  and  he  occupies  the  same  position  in  the  case 
of  felony  as  such  an  individual  heretofore  occupied  in  cases  of  treason  and  mis- 
demeanor.    People  v .  Bliven,  112  N.  Y.,  83;  20  St.  Rep..  487;  14  id.,  495. 

Prior  to  the  Code,  a  person,  who  merely  counselled  and  abetted  another  in  a 
scheme  to  commit  a  crime,  was  not  deemed  a  principal,  aid  could  not  be  con- 
victed under  an  indictment  charging  him  as  such.  People  v.  Kief,  58  Hun, 
344;  34  St.  Rep.,  528;  11  N.  Y.  Supp.,  927.  Now,  under  the  Code,  an  issue 
as  to  the  real  principal's  guilt  may  arise  under  an  indictment  charging  the 
abetter,  or  both,  as  principals.    Id. 

Before  the  enactment  of  this  section,  where  a  party  was  indicted  as  acces- 
sory before  the  fact  to  a  felony,  for  which  another  had  been  indicted  as  princi- 
pal, the  trial  and  conviction  of  the  principal  were  essential  to  the  prosecution 
of  the  charge  against  the  accessory.  People  v.  Kief,  126  N.  Y.,  663:  4  Sil. 
(Ct.  App.),  450;  87  St.  Rep.,  479.  But,  with  the  change  effected  by  this  sec- 
tion, the  distinction  between  principal  and  accessory  disappeared,  and,  thence- 
forward, he  who  aids,  abets  or  counsels  in  the  commission  of  a  crime  becomes 
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equally  guilty  with  him  who  commits  it,  and  can  be  indicted,  tried  and  con- 
noted as  a  principal.     Id. 

This  section  includes  in  the  term  "  principal,"  one  who,  though  absent  at  the 
time,  counsels  the  commission.     People  v.  Bliven,  112  N.  Y.,  91;  20  St.  Rep 
457;  Hid.,  495. 

A  person  who,  though  not  present  when  the  act  was  committed,  had  advised, 
commanded  or  procured  the  doing  of  the  act,  may  be  indicted  and  convicted 
of  the  same  crime  with  the  person  who  in  fact  committed  the  act.  People  p. 
Cotto,  131  N.  Y.,  597;  42  St.  Rep.,  715;  4  Sil.  (Ct.  App  ),  10. 

Person  confederating  and  present  with  another,  while  the  latter  commits  a 
felony,  is  a  principal.     People  v.  McElroy,  37  St.  Rep.,  650. 

Persons,  who  knowingly  promote  and  participate  in  carrying  out  a  crim- 
inal scheme,  are  all  principals.  Leonard  u.Poole,  23  St.Rep.,753;  114  N.Y.,378. 

One  who  counsels  another  to  commit  a  crime  is  a  principal  People  v.  Phelps, 
61  Hun.  115;  39  St.  Rep.,  599;  15  N.  Y.  Supp.,  492.  But  where  the  crime  is 
not  committed,  such  person  is  not  a  principal,  whatever  counsel  he  may  have 
given.     Id . 

Instances — All  who  procure  the  commission  of  felonies,  whether  present 
or  absent,  are  principals.  People  v.  Bliven,  14  St.  Rep.,  496;  6  N.  V.  (Jr., 
368. 

A  person,  who  induces  another  to  commit  the  crime  of  burglary  in  the  third 
decTee,  is  a  principal.  People  v.  Bosworth,  64  Hun,  74;  45  St.  Rep.,  517;  19 
X.Y.  Supp.,  115. 

A  person,  who  procures  the  forged  indorsement  of  a  promissory  note  to  be 
written,  being  present  at  the  time,  aiding  and  abetting  the  forgery,  is  properly 
charged  as  a  principal.     People  v.  Tower,  48  St.  Rep.,  438;  135  X.  Y..  459. 

Where  the  participation  of  the  defendant  in  the  crime  of  la  ceny  has  been 
confined  to  the  fact  of  counsell  inland  inducing  its  commission,  he  is  a 
principal  in  the  crime.  People  v.  Wiley,  48  St.  Rep.,  500;  20  N.  Y.  Supp., 
446. 

The  person  who  employs  another  to  commit  a  larceny  and  the  employe  are 
principals  in  the  commission  of  the  crime.     People  v.  Brieu,  53  Hun,  498;  25 
St.  Rep.,  229;  7  N.  Y.  Cr.,  171;  6  N.  Y.  Supp.,  199. 
Persons  aiding  and  assisting  another  in  committing  the  crime  of  rape  are 

liable  as  principals.    People  v.  Batterson,  50  Hun,  45;  5  N.  Y.  Cr.,  17ii;  2  N. 

Y.  Supp..  377;  18  St.  Rep.,  845. 
Bar. — The  acquittal  of  one  of  several  persons  indicted  for  forgery  is  no  legal 

interruption  to  the  convi-  tion  of  another  of  them.    People  v.  Bassford,  21  W. 

Dig.,  349;  3  N.  Y.  Cr.,  223. 
See  People  v.  Fitzgerald,  5  N.  Y.  Cr.,  343;  6  St.  Rep.,  599. 

§  30.  Definition  of  accessory. — A  person  who,  after  the  com- 
mission of  a  felony,  harbors,  conceals  or  aids  the  offender,  with  in- 
tent that  he  may  avoid  or  escape  from  arrest,  trial,  conviction  or 
punishment,  having  knowledge  or  reasonable  ground  to  believe 
tiiat  such  offender  is  liable  to  arrest,  has  been  arrested,  is  indicted 
cr  convicted,  or  has  committed  a  felony,  is  an  accessory  to  the 
felony. 

Accessory  after  fact. — The  offense  of  being  an  accessory  to  a  felony,  after 
the  fact  is  preserved  by  the  Penal  Code  and  is  defined  in  this  section.  Peop:e 
t.  Sanborn,  14  St.  Rep.,  127. 

To  constitute  the  offense,  one  must  help  the  principal  to  elude  or  evade  the 
capture.  People  t>.  Dunn,  53  Hun,  881;  7  N.  Y.  Cr.,  186;  25  St.  Rep.,  460;  6 
N.  Y.  Supp.,  805.  Failing  to  prosecute  or  preventing  the  attendance  of  wit- 
nesses, does  not  render  one  an  accessory  after  the  fact.  Id.  Nor  does  any 
participation  in  negotiating  a  compromise  have  such  effect.    Id. 

§31.  All  principals  in  misdemeanors.— A  person  who 
commits  or  participates  in  an  act  which  would  make  him  an  acces- 
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sory  if  the  crime  committed  were  a  felony,  is  a  principal  and  may 
be  indicted  and  punished  as  such,  if  the  crime  be  a  misdemeanor. 

See  section  682,  post. 

The  case  of  People  v.  Lyon,  83  Hun,  628;  2  N.  Y.  Cr.,  515,  was  reversed  in 
99  N.  Y.,  210. 

No  accessories. — It  is  an  elementary  principle  that  in  misdemeanors  there 
can  be  no  accessories.  People  v.  Clark,  8  N.  Y.  Or.,  197;  14  N.  Y.  Supp., 
648,  655.    This  principle  was  incorporated  into  this  section.    Id. 

There  are  no  accessories  in  cases  of  misdemeanors.  People  v.  Lyon,  99  N. 
Y.,  210;  3N.  Y.  Cr.,  163. 

Accessories,  if  the  crime  is  a  misdemeanor,  may  be  indicted  and  punished  as 
principals.    People  v.  Clark,  ante. 

§  33.  F  finish  ment  of  accessories.— An  accessory  to  a  felony 
may  be  indicted,  tried,  and  convicted,  either  in  the  county  where 
he  became  an  accessory,  or  in  the  county  where  the  principal 
felony  was  committed,  and  whether  the  principal  felon  has  or  has 
not  been  previously  convicted,  or  is  or  is  not  amenable  to  justice, 
and  although  the  principal  has  been  pardoned  or  otherwise  dis- 
charged after  conviction. 

See  section  126,  post. 

The  court  intimated  in  People  v.  O'Connell,  60  Hun,  111;  38  8t.  Rep.,  108, 
that  a  man  cannot  legally  be  indicted  and  tried  as  accessory  to  a  felony  until 
the  principal  be  convicted.  This  dictum  is  opposed  to  the  plain  language  of 
this  section. 

What  evidence  sufficient  to  justify  a  conviction  as  a  principal,  not  simply 
as  an  accessory  before  the  fact.    People  v.  Ryland,  97  N.  Y.,  126. 

See  People  v.  Bassford,  21  W.  Dig.,  349;  3  N.  Y.  Cr.,  223. 

§  33.  runishment  of  accessory. — Except  in  a  case  where  a 
different  punishment  is  specially  prescribed  by  law,  a  person  con- 
victed as  an  accessory  to  a  felony  is  punishable  by  imprisonment 
for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five 
hundred  dollars,  or  by  both. 

The  reference  to  this  section  in  People  ex  rel.  Kopp  v.  Com'rs,  etc.,  2  St. 
Rep.,  533;  102|N.  Y.,  587;  4  N.  Y.  Cr.,  447,  should  be  to  section  3,  ante. 


TITLE  III 

DEGREES  TO  TITE  COMMISSION  OP  CRIMES  AND  ATTEMPTS  TO  COMMIT  CHIMES. 

Section  34.  What  is  an  attempt  to  commit  a  crime. 

35.  Prisoni  r  indicted  may  be  convicted  of  lesser  crime,  or  attempt. 

36.  Acquit' al  or  conviction  bars  indictment  for  another  degree,  or 

attempt. 

§  34.  What  is  an  attempt  to  commit  a  crime. — An  act 

done  with  ijitent  to  commit  a  crime,  and  tending  but  failing  to 
effect  its  commission,  is  an  attempt  to  commit  that  crime. 

See  section  685,  post. 

The  case  of  People  t>.  Moran,  54  Hun,  282;  27  St.  Rep.,  23;  7  N.  Y.  Co.,  333; 
7  N.  Y.  Supp.,  584,  was  reversed  in  123  N.  Y.,  254;  8  N.  Y.  Cr.,  106;  33  St. 
Rep..  397. 

What  is  an  attempt.— Under  the  assumption  that  an  attempt  cannot  be 
predicated  of  any  act  tending  to  the  perpetration  of  a  crime,  unless  the  condi- 
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ft*  us  such  as  to  render  its  commission  possible,  the  general  term,  In  People 
t.  Mono,  54  Hun,  279;  7  N.  T.  Cr.,  886;  27  8t.  Rep.,  So,  gave  a  construction 
to  this  section,  which  materially  circumscribes  its  plain  meaning  and  effect. 

But  this  section  was  intended  to  reach  cases  where  an  intent  to  commit  a 
crime  and  an  effort  to  perpetrate  it,  though  ineffectual,  co-exist  People 
t.  Moran,  123  N.  Y.,  257;  8  N.  Y.  Cr.,  107f  88  St.  Rep.,  808;  rev'g  54  Hun, 
2»;  7  N.  Y.  Cr.,  386;  27  St.  Rep.,  20;  7  N.  Y.  Supp.,  584.  The  question 
whether  an  attempt  to  commit  a  crime  has  been  made,  is  determinable 
solely  by  the  condition  of  the  actor's  mind  and  his  conduct  in  the  attempted 
consummation  of  his  design.  Id.  The  attempt  constitutes  the  offense, 
though  for  some  reason,  not  discoverable  by  him,  the  actual  crime  may,  under 
existing  circumstances,  be  incapable  of  accomplishment.    Id. 

There  is  such  an  offense  as  an  attempt  to  commit  an  assault  in  the  first 
degree.  People  v.  O'Connell,  60  Hun,  118;  88  St.  Hep.,  108;  14  N.  Y.  Supp., 
486.  An  approach  with  an  intent  to  commit  the  assault,  though  not  near 
enough  to  enable  it  to  be  committed,  will  constitute  such  an  attempt.  Id. 
If  the  defendant  arms  himself  with  a  deadly  weapon  and  endeavors  to  place 
himself  in  the  position  to  use  it  by  executing  his  intention  to  kill,  he  is  guilty 
of  an  attempt  to  commit  an  assault  in  the  first  degree.    Id. 

See  People  a.  Phelps,  61  Hun,  115.  89  St.  Rep.,  509.  15  N.  Y.  Supp.,  442; 
People  v.  Johnson.  18  St.  Rep..  48;  46  Hun,  470;  People  t>.  Dartmore,  15  St. 
Rep..  889.  48  id.,  828;  2  N.  T.  Supp.,  811. 

§  35.  Prisoner  indicted  may  be  convicted  of  lesser 
crime,  or  attempt. — Upon  the  trial  of  an  indictment,  the  pris- 
oner may  be  convicted  of  the  crime  charged  therein,  or  of  a  lesser 
degree  of  the  same  crime,  or  of  an  attempt  to  commit  the  crime  so 
charged,  or  of  an  attempt  to  commit  a  lesser  degree  of  the  same 
crime 

See  section  10,  ante;  section  685,  post;  sections  444  and  445  of  Code  of  Crim* 
inil  Procedure. 

Less  degree.— The  charge  of  a  crime  in  the  first,  permits  conviction  in  the 
second,  degree.     People  v.  Sullivan,  4  N.  Y.  Cr.,  197. 

This  section  allows  of  conviction,  under  a  charge  for  a  higher,  for  an  infer- 
ior degree  of  crime.    People  v.  McCallam,  3  N.  Y.  Cr.,  199. 

Ad  indictment,  under  section  %27  of  2  R.  8.,  702,  for  murder  in  the  first  de- 
|ree.  in  the  common  law  form,  permitted  a  conviction  of  manslaughter  in  the 
mi  degree,  upon  a  plea  of  guilty  to  the  last  named  offense.  People  v.  McDon. 
Bell.  92  N.  Y.,  657;  1  N.  Y.  Cr.,  366. 

It  is  only  after  the  jury  have  found  t\\e  prisoner  not  guilty  of  the  crime 
charged  in  the  indictment,  that  they  are  authorized  to  find  him  guilty  of  any 
inferior  degree  of  the  crime  charged.  People  v.  Willson,  109  N.  Y.,  357;  15 
M.  Rep.  503. 

Upon  the  trial  of  an  indictment  for  manslaughter,  under  subdivision  1  of 
faction  189,  pa**,  the  prisoner  may  be  convicted  of  the  mis  lemeanor  in  the  com- 
mk-im  of  which  he  was  engaged  at  the  time  of  the  homicide,  if  the  evidence 
warrants  such  conviction.     People  0.  McDonald,  49  Hun,  69;  17  St.  Rep.; 494. 

Attempt. — Upon  an  indictment  for  a  crime,  the  defendant  may  be  convicted 
of  an  attempt  to  commit  the  crime  charged.  People  v,  O'Connell,  60  Hun, 
US.  3S  St.  Rep.,  108;  14  N.  Y.  Supp.,  485. 

When  not  to  convict  of  attempt.—- If  the  commission  of  the  crime  is  es- 
uMLshed  or  admitted,  the  defendant  is  not  entitled  to  have  the  jury  instructed 
*iat  thev  may  convict  of  an  attempt  to  commit  it.  People  v.  Dartmore,  15 
fc.  R*-p.".  839;  48  Hun,  323;  2  N.  Y.  Supp.,  311. 

In  Sullivan  v.  People,  27  Hun,  38,  it  was  held  that,  where  burglary  in  the 
£>t  degree  is  charged  i»  the  indictment,  and  the  proof  shows  the  commis- 
ton  of  the  offense  of  burglary  in  the  second  degree,  the  jury  cannot  convict 
(u  <m  attempt. 

See  People  v.  Paln*Tr,  43  Hun,  406;  5  N.  Y.  Cr.,  105;  8  St.  Rep.,  500. 
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§  36.  Acquittal  or  conviction  bars  indictment  for  another 
degree,  or  attempt. — Where  a  prisoner  is  acquitted  or  con- 
victed, upon  an  indictment  for  a  crime  consisting  of  different  de- 
grees, he  cannot  thereafter  be  indicted  or  tried  for  the  same  crime, 
in  any  other  degree,  nor  for  an  attempt  to  commit  the  crime  so 
charged,  or  any  degree  thereof. 

See  section  6,  Art.  1  of  State  Constitution. 

When  bar.— This  section  has  reference  only  to  cases  where  the  prior  judg- 
ment of  conviction  has  remained  unreversed.  People  v.  Palmer,  109  N.  Y., 
419;  15  St.  Rep.,  78. 

It  was  held  in  People  v.  Palmer,  43  Hun,  397;  r,  N.  Y.  Cr.,  109:  8  St.  Rep., 
500;  6  id.,  841,  that,  where  the  defendant  has  been  acquitted  of  the  higher 
crimes  charged  in  the  indictment,  he  cannot  be  tried  for  those  crimes  in  any 
other  degree.  But,  upon  appeal  to  the  court  of  appeals,  it  was  held  otherwise. 
109  N.  Y.,413;  15  St.  Rep.,  78. 

Only  where  the  result  of  the  former  trial  was,  in  effect,  an  acquittal  of 
another  crime  charged  in  the  indictment,  may  the  defendant  plead  that  result 
in  bar  of  a  further  prosecution  for  that  crime.  People  v.  Palmer,  109  N.  Y.f 
420;  15  St.  Rep.,  78. 

For  the  commission  of  the  same  crime,  in  any  degree,  the  defendant  can- 
not be  again  tried  so  long  as  the  judgment  therefor  stands  unreversed.  People 
v.  McCarthy,  110  N.  Y.,  815;  18  St.  Rep.,  267. 

The  omission  of  the  jury  to  find  one  way  or  the  other  upon  some  of  the 
counts  in  the  indictment  is  equivalent  to  an  acquittal  on  those  counts,  and  any 
judgment  as  to  them  is  a  bar  to  a  further  prosecution.  People  v.  McDonald, 
49  Hun,  70;  17  St.  Rep.,  494;  People  v.  Seeley,  3  N.  Y.  Cr.,  232. 

When  not  a  bar.— A  conviction  for  the  offense  of  assault  and  battery,  ob- 
tained during  the  lifetime  of  the  assaulted  party,  is  no  bar  to  a  prosecution  for 
the  offense  or  manslaughter  found  after  his  decease.  People  v.  Warren,  109 
N.  Y.,  617;  14  St.  Rep  ,  84. 

Where  a  defendant  indicted  for  murder  in  the  first  degree  is  put  on  trial  for 
that  crime,  a  conviction  of  murder  in  the  second  degree,  or  of  manslaughter, 
is  an  acquittal  of  any  higher  degree  of  the  crime  than  that  for  which  he  was 
convicted.  People  v.  Cignarale,  110  N.  Y.,  30;  16  St.  Rep.,  155.  And  though 
he  procures  a  reversal  of  such  judgment,  he  cannot  thereafter  be  tried  for  any 
higher  degree  of  crime  than  that  of  which  he  was  formerly  convicted.  Id. 
But  where  he  interposes  a  plea  of  not  guilty  to  an  indictment  for  murder, 
then  withdraws  such  plea  ana  pleads  guilty  of  murder  in  the  second  degree, 
which  he  subsequently  withdraws,  renews  his  former  plea  of  not  guilty,  and 
goes  to  trial  thereon,  the  latter  withdrawal  operates  as  a  waiver  of  the  benefit 
of  the  implication,  which  existed  so  long  as  the  plea  of  guilty  remained,  of  an 
acquittal  of  the  higher  crime.    Id. 


TITLE  IV. 


TREASON. 


Section  87.  Treason  against  the  state  defined. 

88.  Treason,  now  punished. 

89.  Levying  war  defined. 

40.  Resistance  to  a  statute,  when  levying  war. 

§  37.  Treason  against  the  state  defined. — Treason  against 
the  people  of  the  state  consists  in 

1.  Levying  war  against  the  people  of  the  state,  within   this 
state;  or 

2.  A  combination  of  two  or  more  persons  by  force  to  usurp  the 
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pTcrnment  of  the  state,  or  to  overturn  the  same,  shown  by  a 
forcible  attempt,  made  within'  the  state,  to  accomplish  that  pur- 
j»se;  or 

3.  Adhering  to  the  enemies  of  the  state,  while  separately 
engaged  in  war  with  a  foreign  enemy,  in  a  case  prescribed  in  the 
constitution  of  the  United  States,  or  giving  to  such  enemies  aid 
t-A comfort  witiiin  the  slate  or  elsewhere. 

What  is  not. — Adhering  and  giving  aid  and  comfort  to  the  enemies  of  the 
United  States  do  not  constitute  treason  against  the  slate,  nor  are  they  cogniz- 
tWeinthe  state  courts.     People  t>.  Lynch,  11  Johns.,  549. 

Bare  conspiracy  is  not  treason.    United  States  v.  Mitchell,  2  Dall.,  348. 

What  is. — Insurrection  to  prevent  by  force,  etc.,  execution  of  act  of  Con- 
gress is  treason.  United  States  v.  Mitchell,  2  Dall.,  848;  Same  v.  Hannay,  2 
Wail.,  Jr.,  139. 

Delivering  up  prisoners  and  deserters  to  the  enemy.  United  States  v. 
Hodges,  2  Wheeler,  C.  C,  477. 

Entering  service  of  enemies.  Respubllca  t>.  McCarty,  2  Dall.,  86;  Robert's 
<tse,  lid.,  3a. 

§38.  Treason,  how  punished. — Treason  is  punishable  by 
death. 

See  sections  396, 397,  814  and  826  of  Code  of  Criminal  Procedure;  section  5, 
Art  4  of  State  Constitution;  section  3,  Art.  3,  of  Federal  Constitution. 

§39.  Leyjing  war  defined.— To  constitute  levying  war 
against  the  people  of  this  state,  an  actual  act  of  war  must  be  com* 
mitted.    To  conspire  to  levy  war  is  not  enough. 

To  constitute  '*  levying  of  war,"  there  must  be  an  assemblage  for  effecting 
by  force  a  treasonable  purpose.  Ex  parte  Boll  man,  4  Cranch,  75;  United 
Stalest?.  Burr,  id.,  469.  See  United  States  v.  Greathouse,  2  Abb.,  864;  Same 
*•  floxie,  1  Paine,  265;  Same  t>.  Poyer,  3  Wash.  C.  C,  234. 

§  40.  Resistance  to  a  statute,  when  levying  war.— Where 
persons  rise  in  insurrection  with  intent  to  prevent  in  general  by 
^reeand  intimidation,  the  execution  of  a  statute  of  this  state,  or 
*;>  lorce  its  repeal,  they  are  guilty  of  levying  war.  But  an  en- 
<>avor,  although  by  numbers  and  force  of  arms,  to  resist  the 
execution  of  a  law  in  a  single  instance,  and  for  a  private  purpose, 
is  not  levying  war. 

See  notes  under  last  three  preceding  sections. 
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Penal  Code 
8Wn<W  "*  "&*  ,n  -—  » ««-«-  of  nomination  and  offlcW 

410.   •JngM-.-o-v  or  entertainment  to  Induce  attend***  a 

41n'  SilWconsideratioM  for  franchise 

41*  ^m„°iCon8ideratton  'or  frSse 

4  s.   B&or  baba&Uaa  of  ^^  fa  ^^  ^  ^  ^ 

«v.    Political  assessments. 

4 S'   PafffnUrf  ***»  «  authority. 

*ix.    failure  to  file  candidates'  statement  of  exnen** 

4  v     pS,Dg  ^"d«^nt  certificated  in  ordeftovTti 

InSve  WaS  MMI,d8d  *  chftP-  W  of  1890>  which  added  sections  41  to  41* 

■■  mm 

§  41.  Misdemeanors  at,  or  in  connection  with,  political  caucuses,  !cal 

primary  elections,  enrollment  in  political  parties,  committees,  and  »W- 

conventions. 

irty 

Any  person  who :  do 

Subd.  2.  Votes,  or  offers  to  vote,  at  a  political  caucus,  or  primary 
election  of  a  party,  having  voted  at  the  political  caucus  or  primary 
election  of  any  other  political  party  on  the  same  day,  or  being  at 


•rn, 


election  oi  any  other  political  party  on  the  same  day,  or  being  at 
the  time  enrolled  in  a  party  other  than  the  party  at  whose  primary 
he  votes  or  offers  to  vote;  or,  who  causes  his  name  to  be  placed 
upon  the  rolls  of  a  party  organization  of  one  party  while  his  name 
is  by  his  consent  or  procurement  upon  the  rolls  of  a  party  organiza- 
tion of  another  party;  or, 

Subd.  6.  Induces  or  attempts  to  induce  any  officer,  teller,  canvas- 
ser, poll  clerk,  primary  election  inspector,  election  inspector, 
custodian  of  primary  records,  or  clerk  or  employee  of  or  in  the 


pri 

oee 


•ur- 

fWO 

oee 
ul- 

or 

custodian  ot  primary  records,  or  clerk  or  employee  oi  or  in  the  jtje 

office  of  a  custodian  of  primary  records  at  a  political  caucus,  or  ihe 

primary  election,  or  convention,  or  while  discharging  any  duty  or 


primary  election,  or  convention,  or  while  discharging  any  duty  or  **g 

performing  any  act  required  or  made  necessary  by  the  primary  w" 

election  law,  to  do  any  act  in  violation  of  his  duty,  or  in  violation  ^ 

of  the  primary  election  law ;  or  or 

Amended  by  L.  1905,  chap.  625.    In  effect  May  20,  1905.  le- 


Op  the  State  of  New  York. 

tains,  secrets,  or  mutilates,  or  attempts  to  carry  away,  destroy, 
conceal,  detain,  secrete,  or  mutilate,  any  tally  lists,  ballots,  ballot 
boxes,  enrollment  books,  certificates  of  return,  or  any  official  docu- 
ments provided  for  by  the  primary  election  law  or  otherwise  by 
law,  for  the  purpose  of  affecting  or  invalidating  the  result  of  such 
election,  or  of  destroying  evidence ;  or  in  any  manner  interferes 
with  the  officers  holding  any  primary  election  or  conducting  the 
canvass  of  the  votes  cast  thereat,  or  with  voters  lawfully  exercis- 
ing, or  seeking  to  exercise,  their  right  of  voting  at  such  primary 
election;  or 

4  For  the  purpose  of  securing  enrollment  as  a  member  of  a 
political  party,  or  for  the  purpose  of  being  allowed  to  vote  at  a 
primary  election  as  a  member  of  a  political  party,  makes  and  de- 
posits or  files,  or  makes  or  deposits  or  files  with  a  board  of  primary 
inspectors,  or  with  any  public  officer  or  board,  a  false  declaration 
of  party  affiliation  or  willfully  make  a  false  declaration  of  residence, 
either  by  an  enrollment  blank  or  otherwise,  or  falsely  answers  any 
pertinent  question  asked  him  by  the  board  of  primary  inspectors, 
or  the  board  of  election  inspectors,  or  by  a  member  thereof ;  or 
knowingly,  on  any  day  of  registration  or  in  the  interval  between 
any  such  day  and  the  next  ensuing  day  of  general  election,  reveals 
or  discloses" the  names  or  number  of  the  enrolled  electors  of  any 
party,  or  makes,  publishes,  or  circulates  a  list  of  such  names,  or  of 
any  thereof,  or  does  or  permits  any  act  by  which  the  name  of  the 
party  with  which  an  elector  has  enrolled,  or  the  number  of  elec- 
ta enrolled  with  a  party,  may  be  disclosed;  or 

6.  Fraudulently  or  wrongfully  does  any  act  tending  to  affect 
the  result  of  any  election  at  a  political  caucus  or  of  any  primary 
elation  or  convention ;  or 

1  Induces  or  attempts  to  induce  any  officer,  teller,  canvasser,  poll  clerk, 
pfauT  election  inspector,  election  inspector,  custodian  of  primary  records, 
orcferk  or  employee  of  or  in  the  office  of  a  custodian  of  primary  records,  at  a 
pifal  caucus,  or  primary  election,  or  convention,  or  on  any  day  of  registra- 
nt, or  while  discharging  any  duty  cr  performing  any  act  required  or  made 
JBMMrjr  by  the  primary  election  law,  to  do  any  act  in  violation  of  his  duty, 
*h  violation  of  the  election  law  or  the  primary  election  law;  or 

t  Directly  or  indirectly,  by  himself,  or  through  any  other  person,  pays,  or 
flfatopay,  money  or  other  valuable  thing,  or  promises  a  place  or  position, 
orcflns  any  other  consideration  or  makes  any  other  promise,  to  any  person,  to 
Wite  any  voter  or  voters  to  vote,  or  refrain  from  voting,  at  a  political  caucus, 
rtwy  election,  or  convention,  for  or  against  any  particular  person  or  per- 


■I put  in,  or  voting  at,  a  political  caucus,  or  at  a  primary  election;  or 
1  By  menace  or  other  unlawful  or  corrupt  means,  directly  or  indirectly,  in- 
Jgjca  or  attempts  to  influence,  the  vote  of  any  person  entitled  to  vote  at  a 
Jwcal  caucus,  primary  election,  or  convention,  or  obstructs  such  person  iu 
ToPgor  prevents  him  from  voting  thereat;  or 
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9.  Di>^= 
son  recei  — ' 
or  positic^z) 
tion,  or  -^aw: 
against  sc^a 
political  ( 

10.  3-^ 
political 
fraudulo     -31 
the  balLc^s»f 
vote;  or 

11.  Kft*» — »; 
in  the  otti«=5t 
spector,  o^mr 
enrollment  ~C 
name  on  L  Ix 
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§  41-a.  False  regis 

Any  person  who  r 

1.  Causes  or  attc^ 
list  or  register  of  v~- 
same  election,  or  1 

2.  Who  causes  o>_ 
a  list  or  register  of 
voter  in  the  distric?-* 
is  made,  or 

3.  Who  registers 
other  name  than  hsC_ 

4.  Who  knowinja^ 
district  when  registr^ 

5.  Who  knowing 
nands  or  advises  m>- 
elonv,  punishable  ""*• 
lore  than  five  vear*  =3 
Amended  by  L.  1905, 


§41,  sub.  10.    Penal  Code,  amended  by  L.  1001,  chap.  I 
to  read  as  follows  : 

$  41,  sub.    10.    Misdemeanors  at  caucuses  and   | 
maries. 

10.  Being  an  officer,  teller,  canvasser,  primary  inspector,  a 
political  caucus,  or  at  a  primary  election,  knowingly  permits  1 
fraudulent  vote  to  be  cast,  or  knowingly  receives  and  deposits 
the  ballot  box  any  ballots  offered  by  any  person  not  quali: 
to  vote;  or  permits  the  removal  of  ballots  from  the  polling  pi 
It  fore  the  close  of  the  polls,  or  refuses  to  receive  ballots  intern 
for  the  electors  of  the  district,  or  refuses  to  deliver  to  any  elec 
ballots  intended  for  the  electors  of  the  district  which  have  b 
delivered  to  the  board  of  inspectors,  or  permits  electioneer 
within  the  polling  place  or  within  one  hundred  feet  therefrom, 
fails  to  keep  order  within  the  polling  place,  or  permits  any  peri 
other  than  the  inspectors  to  accompany  an  elector  into  a  vol 
booth,  or  enters  the  voting  booth  with  any  elector,  except  1 
entitled  to  receive  assistance  in  the  preparation  of  his  ballot, 
permits  any  person  other  than  a  voter,  who  has  not  voted^ 
watcher  to  come  within  the  guard  rail  or  removes  or 
another  to  remove  any  mark  placed  upon  a  ballot  for  its  id 
cation,  or 

[Amended  by  L.  1001,  ch.  371,  to  take  effect  April  17,  19 

The  new  matter  is  in  italics.] 

e  to  be  placed  upon 
^  -i-'-g- j 


person  who 
Is  guilty 
Amendec- 

name  to  V 


§§  41a,  4 Id,  of  the  Penal  Code,  are  amended  by  ssnfc 
chap.  371,  to  read  as  follows: 

§  4 1  a.    False  registration. 

Any  person  who: 

1.  Causes  or  attempts  to  cause  his  name  to  be  placed  u_~X 
list  or  register  of  voters  in  more  than  one  election  dissfca 
the  same  election,  or  more  than  once  in  the  same  elec&'m 
tricty  or 

>.  Who  causes  or  attempts  to  cause  his  name  to  be  pla&m 
a  list  or  register  of  voters  knowing  that  he,  will  not  be  a  «lf 
voter    in    the   district   at   the   election   for   which    such 
register  is  made,  or ;  who  causes  his  name  to  "be  placed  ui 
rolls  of  a  party  organization  of  one  party  while  his  name  im 
consent  or  procurement  upon  the  rolls  of  a  party  organiza 
another  party,  or 

3.  Who  registers  or  attempts  to  register  as  an  elector  u\ 
any  other  name  than  his  own,  or 

4.  Who  knowingly  gives  a  false  residence  within  the  elec 
district  when  registering  as  an  elector,  or 

5.  Who  knowingly  permits,  aids,  assists,  abets,  procures,  < 
mauds  or  advises  another  to  commit  any  such  act  is  guilty 

'   felony,  punishable  by  ( 1 )  imprisonment  in  a  state  prison  for 
less  than  one  year  nor  more  than  five  years. 

[Amended  by  L.  1001,  ch.  371,  to  take  effect  April  17,  1901. 
The  new  matter  is  in  italics.    The  words  "a  fine  of  five  hun 
dollars  and"  **?  omitted  at  (1).] 


Of  the  State  of  New  York.  21 

tion  district  for  the  same  election  or  upon  a  list  or  register  of  voters 
gthat  lie  will  not  bo  u  qualified  voter  in  the  district  at  the  election  for 
nch  list  or  register  is  made,  or  who  causes  his  name  to  be  placed  upon 
I  of  a  party  organization  of  oue  party  while  his  name  is  by  his  consent 
orement  upon  the  rolls  of  a  party  organization  of  another  party,  or  aids 
i  any  such  act,  is  punishable  by  "a  fine  of  five  hundred  dollars  and  im- 
lent  for  not  more  than  five  years.  

41-b  Mutilation,  destruction  or  lots  of  registry  list. 
*y  person  who  wilfully  loses,  alters destroys  or  mutilates ^the 
lister  of  voters  in  any  election  district  or  a  certified  copy 
wf,  or  removes  from  the  place  of  relation  «^/^W 
Zk  registratJ,  after  the  making  of  the  same  and  before Ohe 
^  of  the  polls  of  the  election  for  which  the  same  is  made,  is 
ty  of  a  misdemeanor. 

i  a  registry  board,  who  willfully  violates  any  provision  of 
^rtoa  law  relative  to  registration  of  electors  or  willfully 
^^Bta^bMato  perform  any  duty  imposed  on  him  by  law, 

41-d.  Failure  of  housedweller  to  answer  inquiries. 

iny  person  dwelling  in  a  building  in  a  city  who  wilfully  refuses 
ruly  answer  any  question  or  who  shall  give  false  answers  to  any 
;stions  asked  by  any  elector  of  such  city,  between  the  first  meet- 
;  of  the  boards  of  registry  therein  for  any  election  and  the 
sing  of  the  polls  at  such  election,  relating  to  the  residence  and 
difications  as  a  voter  of  any  person  dwelling  in  such  building, 
of  any  person  who  appears  upon  the  list  or  registry  of  voters 
de  by  a  board  of  registry  as  residing  at  such  building,  or  who 
Dwingly  harbors  or  conceals  any  person  who  has  falsely  regis- 
ed  as  a  voter,  or  who  shall  rent  any  room  or  rooms,  bed  or  beds 
any  person  to  be  used  by  such  person  for  himself  or  any  other 
•son  for  the  purpose  of  unlawfully  registering  or  voting  the  •.** 
m  is  guilty  of  a  misdemeanor. 

mended  by  L.  1905,  chap.  625.    In  effect  May  26,  11)05. 

$  «e.  JtemoTal,  mutilation  or  destruction  of  election 
ootlw,  supplies,  poll-lists  or  cards  of  instruction.— Any 

erson  who: 

1.  During  an  election  or  town  meeting,  willfully  defaces  or 
jures  a  voting  booth  or  compartment,  or  willfully  removes  or 
Mroys  any  of  the  supplies  or  other  conveniences  placed  in  the 
'ting  booths  or  compartments  in  pursuance  of  law  ;  or, 
2.  Before  the  closing  of  the  polls,  willfully  defaces  or  destroys 
J  list  of  candidates  to  be  voted  for  at  such  election  or  town 
eting,  posted  in  accordance  with  tho  election  law  ;  or, 
i  During  an  election  or  town  meeting,  willfully  removes  or 
aces  the  cards  for  the  instruction  of  voters,  posted  in  accord- 
e  with  the  election  law,  is  guilty  of  a  m.jdemccinor. 
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Penal  Code. 


§41f  Refusal  to  permit  employes  to  attend  election.— 

^employe  entitled  to 
§  41-g.  Miioonduot  in  relation  to  certifies 
official  ballots. 


A  person  who 

1.  Falsely  makes  or  makes  oath  to,  or  fi 
destroys,  a  certificate  of  nomination  or  any 

2.  Files  or  receives  for  filing  a  certificate 
ing  that  any  part  thereof  was  falsely  made ; 

3.  Suppresses  a  certificate  of  nomination 
filed,  or  any  part  thereof ;  or 

4.  Forges  or  falsely  makes  the  official  enc 
lot;  or 

5.  Having  charge  of  official  ballots,  destr 
presses  them,  except  as  provided  for  law, 

Is  punishable  by  imprisonment  for  not  moi 

Amended  by  L.  1905,  chap.  625.    In  effect  May  20, 


ivilege  of  attending 
r  subjects  such  em- 
cause  of  the  exercise 


than  fi 


B  added,  by  chap.  693  of 

Pcates  of  nomina- 

idulently  defaces  or 

irt  thereof ;  or 

>f  nomination  know* 

irhich  has  been  duly 

brsement  of  any  bal- 

i 

jys,  conceals  or  sup. 

i 

s  than  one  nor  more 


ve  years. 


The  former  section  was  omitted,  and  the  present  one  substituted,  by  chap. 
693  of  1892. 

§  41h.  Fa 


grofficial  ballots. — Any  person 
icial  ballots  to  any  city,   town 
authorized  by  the  election  law, 
is  guilty  of  a  misdemeanor. 


§  41-i.  Misconduct  of  ek 

Any  election  officer  or  i 

1.  Reveals  to  another 
whom  a  voter  has  voted ;  • 

2.  Communicates  to  a 
pression  as  to  how  or  for 

3.  Places  a  mark  upoi 
one  ballot  can  be  distil 
fied;  or, 

4.  Before  the  closing 
has  prepared  for  voting  he  polls,  unfolds  a  ballot  which  a 

Amended  by  L.  1905,  chap.  625.    In  eu..  is  punishable  by  imprisonment  for 

~ .*..  oia  uiuiiins  nor  more  than  one  year. 

§  41j.  Violation  of  election  law  by  public  officer.— A 
public  officer  who  omits,  refuses  or  neglects  to  perform  any  act 
required  of  him  by  the  election  law,  or  refuses  to  permit  the 
doing  of  any  act  authorized  thereby,  is,  if  not  otherwise  provided 
by  law,  punishable  by  imprisonment  for  not  more  than  three 
years,  or  by  a  fine  of  not  more  than  three  thousand  dollars,  or  both. 
New,  and  added  by  ohnp.  693  of  1892. 


12. 

Hon  officers  and  watchers. — 

who: 
»u  the  name  of  any  candidate  for 

person  his  opinion,  belief  or  impres- 
roter  has  voted  ;  or, 
Hot,  or  does  any  other  act  by  which 
jd  from  another,  or  can  be  identi- 


•  »*V1*     W     ViWMVUli 


Any  person  who: 

Subd.  4.  Electioneers  on  election  day  within  a  polling  place,  or 
in  any  public  street  or  in  a  building  or  room,  unless  such  building 
or  room  has  been  maintained  for  such  purpose  for  at  least  six 
months  previous  to  said  election  day,  or  in  any  public  manner 
within  one  hundred  feet  of  a  polling  place ;  or  displays  any  politi- 
cal poster  or  placard,  except  those  lawfully  provided,  in  or  upon 
any  building  used  for  registration  or  election  purposes  during  any 
day  for  registration  or  election ;  or, 

Amended  by  L.  1905,  chap.  625.    In  effect   May  26,  1U05. 

I  aids  or  assists  in  obstructing  or  delaying  any  elector  on  his  way 
to  a  registration  or  polling  place,  or  while  he  is  attempting  to 
register  or  vote ;  or, 

4.  Electioneers  on  election  day  within  a  polling  place,  or  in  a  public  street  or 
in  a  building  or  room,  unless  such  building  or  room  has  been  maintained  for 
Siica  1'iirpu.se  for  at  least  six  months  previous  to  said  election  day,  or  in  any 
puM.'c manner  within  one  hundred  feet  of  a  polling  place;  or  displays  any 
political  poster  or  placard,  except  those  lawfully  provided,  in  or  upon  any 
b'ii.diug  u^ed  for  registration  or  election  purposes  during  any  day  for  registra- 
nt or  election;  or. 

Am  .1  by  chap.  549  of  1896.     In  effect,  May  12,  1896. 

5.  Removes  any  official  ballot  from  a  polling  place  before  the 
closing  of  the  polls :  or, 

6.  Unlawfully  goes  within  the  guard  rail  of  any  polling  place 
or  unlawfully  remains  within  such  guard  rail  after  having  been 
comniauded  to  remove  therefrom  by  any  inspector  of  election ;  or, 

7.  Enters  a  voting  booth  with  any  voter  or  remains  in  a  voting 
booth  while  it  is  occupied  by  any  voter,  or  opens  the  door  of  a 
voting  booth  when  the  same  is  occupied  by  a  voter,  with  the 
intent  to  watch  such  voter  while  engaged  in  the  preparation  oi 
his  ballot,  except  as  authorized  by  the  election  law ;  or, 

8.  Being  or  claiming  to  be  a  voter,  permits  any  other  person  to 
be  in  a  voting  booth  with  him  while  engaged  in  the  preparation  of 
his  ballot,  except  as  authorized  by  the  election  law,  without  openly 
protesting  against  and  asking  that  such  person  be  ejected  ;  or, 

9.  Having  lawfully  entered  a  voting  booth  with  a  voter,  re- 
quests, persuades  or  induces  such  voter  to  vote  any  particular 
ballot  or  for  any  particular  candidate,  or,  directly  or  indirectly, 
reveals  to  another  the  name  of  any  candidate  voted  for  by  such 
voter,  or  anything  occurring  within  such  voting  booth  ;  or, 

10.  Shows  his  ballot  after  it  is  prepared  for  voting,  to  any  person 
ao  as  to  reveal  the  contents,  or  solicits  a  voter  to  show  the  same:  or, 

11.  Places  any  mark  upon  his  ballot,  or  does  any  other  act  in 
connection  with  his  ballot  with  the  intent  that  it  may  be  identi- 
fied as  the  one  voted  by  him ;  or, 

12.  Places  any  mark  upon,  or  does  any  other  act  in  connection 
with,  a  ballot  or  paster  ballot,  with  the  intent  that  it  may  afterward 
be  identified  as  having  been  voted  by  any  particular  person;  or, 

13.  Receives  an  official  ballot  from  any  person  other  than  one 
tf  the  ballot  clerks  having  charge  of  the  ballots;  or, 

14.  Not  being  a  ballot  clerk,  delivers  an  official  ballot  to  a 
voter;  or, 

15.  Not  being  an  inspector  of  election,  receives  from  any  voter 
a  ballot  prepared  for  voting;  or, 

18.  Fails  to  return  to  the  ballot  clerks,  before  leaving  the  poll- 
ing place  or  going  outside  the  pnnrd  mil,  each  ballot  not  voted  by 
torn;  or, 
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§  41-o.  Giving  consideration  for  franchise. 

Any  person  who  directly  or  indirectly,  by  himself  or  through 
any  other  person : 

1.  Pays,  lends  or  contributes,  or  offers  or  promises  to  pay,  lend 
or  contribute  any  money  or  other  valuable  consideration  to  or  for 
any  voter,  or  to  or  for  any  other  person,  to  induce  such  voter  or 
other  person  to  vote  or  refrain  from  voting  at  any  election,  or  to 
induce  any  voter  or  other  person  to  vote  or  refrain  from  voting  at 
such  election  for  any  particular  person  or  persons,  or  for  or  against 
any  particular  proposition  submitted  to  voters,  or  to  induce  such 
voter  to  come  to  the  polls  or  remain  away  from  the  polls  at  such 
election,  or  to  induce  such  voter  or  other  person  to  place  or  cause 
to  be  placed  or  refrain  from  placing  or  causing  to  be  placed  his 
name  upon  a  registry  of  voters,  or  on  account  of  such  voter  or 
other  person  having  voted  or  refrained  from  voting  or  having  voted 
or  refrained  from  voting  for  or  against  any  particular  person  or 
for  or  against  any  proposition  submitted  to  voters,  or  having  come 
to  the  polls  or  remained  away  from  the  polls  at  such  election,  or 
having  placed  or  caused  to  be  placed  or  refrained  from  placing  or 
causing  to  be  placed  his  or  any  other  name  upon  the  registry  of 
voters ;  or 

2.  Gives,  offers  or  promises  any  office,  place  or  employment,  or 
promises  to  procure  or  endeavor  to  procure  any  office,  place  or 
employment  to  or  for  any  voter,  or  to  or  for  any  other  person,  in 
order  to  induce  such  voter  or  other  person  to  vote  or  refrain  from 
voting  at  any  election,  or  to  induce  any  voter  or  other  person  to 
vote  or  refrain  from  voting  at  such  election,  for  or  against  any 
particular  person  or  person,  or  for  or  against  any  proposition 
submitted  to  voters,  or  to  induce  any  voter  or  other  person  to  place 
or  cause  to  be  placed  or  refrain  from  placing  or  causing  to  be 
placed  his  or  any  other  name  upon  a  registry  of  voters ;  or 

3.  Gives,  offers  or  promises  any  office,  place,  employment  or 
valuable  thing  as  an  inducement  for  any  voter  or  other  person  to 
procure  or  aid  in  procuring  either  a  large  or  a  small  vote,  plurality 
or  majority  at  any  election  district  or  other  political  division  of 
the  state,  for  a  candidate  or  candidates  to  be  voted  for  at  an  elec- 
tion; or  to  cause  a  larger  or  smaller  vote,  plurality  or  majority  to 
be  cast  or  given  for  any  candidate  or  candidates  in  one  such 
district  or  political  division  than  in  another ;  or 

4.  Makes  any  gift,  loan,  promise,  offer,  procurement  or  agree- 
ment as  aforesaid  to,  for  or  with  any  person  to  induce  such  person 
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to  procure  or  endeavor  to  procure  the  election  of  any  person  or  the 
vote  of  any  voter  at  any  election;  or 

5.  Procures  or  engages  or  promises  or  endeavors  to  procure,  in 
consequence  of  any  such  gift,  loan,  offer,  promise,  procurement,  or 
cgreement  the  election  of  any  person,  or  the  vote  of  any  voter,  at 
such  election ;  or 

6.  Advances  or  pays  or  causes  to  be  paid,  any  money  or  other 
valuable  thing,  to  or  for  the  use  of  any  other  person  with  the  intent 
that  the  same,  or  any  part  thereof,  shall  be  used  in  bribery  at  any 
election,  or  knowingly  pays  or  causes  to  be  paid  any  money  or  other 
valuable  thing  to  any  person  in  discharge  or  repayment  of  any 
money,  wholly  or  in  part  expended  in  bribery  at  &ny  election,  is 
guilty  of  (1)  a  felony,  punishable  by  imprisonment  for  not  more 
than  five  years,  and  in  addition  forfeits  any  office  to  which  he  may 
have  been  elected  at  the  election  with  reference  to  which  such 
offense  was  committed,  and  becomes  incapable  of  holding  any  pub- 
lic office  under  the  constitution  and  laws  of  the  state  for  a  period 
of  five  years  after  such  conviction. 

Amended  by  L.  1905,  chap.  625.    In  effect  May  26,  1905. 


$*l~p.  JMOuTZHg  An^  p(,rson  wno  directly  or  indirectly,  by  himself  or -threw 

Any  person  who.  anv  other  person: 

ILV  Other  person  :  1#  *>a.V8>  lends  or  contributes,  or  offers  or  promises  to  pay,  le 

1  Rmv»it-p«    Jirrrnr  or  rnntriD1,te  an.v  money  or  other  valuable  consideration  to  or  : 

"■*      **  .  any  voter,  or  to  or  for  any  other  person,  to  induce  such  voter 

ur  mosey,  gilt,    IO£  0thrr  pV,H<m  to  vote  or  refrain  from  voting  at  any  election,  or 

oremplovmeilt  for  h  induce  any  voter  or  other  person  to  vote  or  refrain  from  voting 

in«r  to  rote,  Or  for  CC  such   election   for  any  particular   person   or   persons,  or  for 

remaining  awav  Or  a  a£ainst  anv  Particular  proposition  submitted  to  voters,  or  to 

f  '  '               aoTArfai"  l*uce  suc*1  voter  to  come  to  tne  polls  or  remain  away  from 

...                          "  polls  at  such  election,  or  to  induce  such  voter  or  other  person 

K«r  retraining"  or  a^T  pjaco  or  cause  to  be  placed  or  refrain  from  placing  or  causing 

treeing  to    VOtO,    or  be  placed  his  name  upon  a  registry  of  voters,  or  on  account 

Vytinc  for  or  against  such  voter  or  other  person  having  voted  or  refrained  from  vot 

lion  or  for  or  airaiTlE  or  navin£  voted  or  refrained  from  voting  for  or  against  any  p 

,    \  tieular  person  or  for  or  against  any  proposition  submitted 

'   '.    *  voters,  or  having  come  to  the  polls  or  remained  away  from 

1.  Keoeives   any   m  p0]]s  at  SUeh  election,  or  having  placed  or  caused  to  l>e  placed 

an  election  Oil  aCCOlin  refrained  from  placing  or  causing  to  be  placed  his  or  any  ot 

or  refrained  from  VO  name  upon  the  registry  of  voters;  or 

or  refrained  from   rei  2*  Gives,  offers  or  promises  any  office,  place  or  employment, 

i                             i  promises  to  procure  or  endeavor  to  procure  any  office,  place 

Or  any  Other  person  enip]ovmcnt  to  or  for  any  voter,  or  to  or  for  any  other  person, 

«gain?t  any   partlCUIt  onior  to  iniiuce  Ruch  voter  or  other  person  to  vote  or  refrain  fr 

any  proposition  Sllbm  voting  at  any  election,  or  to  induce  any  voter  or  other  person 

of  himself  or    anv    Ot  vote  or  refrain  from  voting  at  such  election,  for  or  against  I 

mained  awav  from   th  particular  person  or  persons,  or  for  or  against  any  proposit 

-            {  r    .         —f>0  submitted  to  voters,  or  to  induce  any  voter  or  other  person 

or  refrainoil  Iroin  rep  plaoe  or  (au^  ^  b<?  placed  or  rpfrain  from  piacinff  or  causing 

induced  any   other    p    be  placed  his  or  any  other  name  upon  a  registry  of  voters;  or 
Igainst  anv  particillai      3-  Gives,  offers  or   promises  any  office,  place,  employment 
leainst   anv    proposit  va,uablft  thil,K  as  an  inducement  for  any  voter  or  other  person 
1        f   ?1^         feloi  ljro<'llro   or   ai(i    in   Pr°euring  either   a   large  or   a   small   vo 
puity  01    (  l;    a  plurality  or  majority  at  any  election  district  or  other  politii 

the  right  of  suffrage    division  of  the  state,  for  a  candidate  or  candidates  to  be  voted  i 
County  clerk  of  the  CC  at  an  alevtiou;  or  to  cause  a  larger  or  smaller  vote,  plurality 
transmit  a  certified  C<  majority  to  be  cast  or  given  for  any  candidate  or  candidates 
earh  count v  of  the  s1  one  HUcl1  (iiMtrict  or  political  division  than  in  another;  or 
t   ..  ,     £i  "j  •      "U*     nf       4>  ^a^cs  a,|y  &&>  loan,  promise,  offer,  procurement  or  agr 

wall  be  nled  in  nis        ment  us  aforeHuid  U)  for  or  with  ftny  p(irson  to  induce  such  p 
Amended  by  L.   11*05,  c.  son  to  procure  or  endeavor  to  procure  the  election  of  any  pers 
"ilTv  of    (  1  )    «   fcl°  °r  tll<'  vote  °*  UI1*V  vottir  at  anv  election;  or 
IWlllan '.-2i  on*-  year,  ai       r>-  1>lwur('s  or  engages  or  promises  or  endeavors  to  procure, 
Irsht  ..f  -utfrage  for  five    consw|lM,,l<,«  i}i  aiiy  *"eh  gift,   loan,   offer,   promise,   procurenu 
*-Jf rk  of  the  county  in    or  agreement  the  election  of  any  prison,  or  the  vote  of  any  vot 
*t"4  certified  copy  of  1  ■*  «.ch  cation ;  or 
f*:  «i.untv  of    tin*   ntate,       "•  Advances  or  pays  or  causes  to  he  paid,  any  money  or  ot! 
■4j:1  U«  filed  in  his  offio*  valu"Me  thing,  to  or  for  the  u-e  of  any  other  person  with  the 
ELo-ied  bv  L.  1901,  <*h.  3    **nt  t,lllt  tne  **»»e,  or  any  p.irt  thereof,  shall  he  used  in  bribe 
|fc»w  matter  is  in   italic   at  an.v  election,  or  knowingly  pays  or  causes  to  be  paid  any  mon 
Wttwlat   ill,  an*1  the  *  or  otncr  v«l»»blc  thing  to  any  person  in  discharge  or  repayrnr 
l(j        '  '  of  any  money,  wholly  or  in  part  expended  in  bribery  at  any  el< 

'"..., .-    tion,  is  guilty  of    (1)   a  felony,  punishable  by  imprisonment  i 

th-»  vote  ot  any  VOl  not  less  than  (2)  one  year,  or  more  than  fire  years,  and  in  ad< 

•r>.    Procures  or  e   tion  forfeits  any  office  to  which  he  may  have  been  elected  at  t 

tfi -.a  riiionCC  of  ftnJ  election  with  reference  to  which  such  offense  was  committed,  a 

becomes  incapable  of  holding  anv  public  office  under  the  cousti 

tion  and  lawn  of  the  state  for  a  period  of  five  years  after  s 

conviction. 

»w»  omitted  at   (i).  ttnt>  '?'     2he  WOnls  "an  infamous  c 


of  the  State  of  New  York  27 

to  offending,  and  may  be  compelled  to  attend  and  testify  on  any  trial,  hearing 
or  proceeding,  or  investigation  in  the  same  manner  as  any  other  person.  The 
testimony  so  riven  shall  not  be  used  in  any  prosecution  or  proceeding,  civil  or 
criminal,  against  the  person  testifying.  A  person  testifying  shall  not  there- 
after be  liable  for  indictment,  prosecution  or  punishment  for  the  offense  with 
reference  to  which  his  testimony  was  given,  and  may  plead  or  prove  the  giving 
of  testimony  accordingly,  in  bar  of  such  an  indictment  or  prosecution. 

Former  section  41<?  was  transferred  to  this  section,  and  the  words  "forty-one 
•n  and  "  forty-one  r"  substituted  for  "  forty-one  "  and  "  forty-one  a"  by  chap, 
to  of  189*. 

Am'd  by  chap.  692  of  1893. 

This  amendment  corrected  the  references  to  the  sections. 

His.  Bribery  or  intimidation  of  elector  in  military  service  of 
Ulitod  States. — Any  person  who,  directly  or  indirectly,  by  bribery,  menace 
tr  other  corrupt  means,  controls  or  attempts  to  control  an  elector  of  this  state 
oltftd  in  the  military  service  of  the  United  States,  in  the  exercise  of  his 
40tander  the  election  law,  or  annoys,  injures  or  punishes  him  for  the  man- 
Mr  li  wktah  he  exercises  such  right,  is  guilty  of  a  misdemeanor  for  which  he 
■ay  St  tried  at  tt»?isMgyta^rhenlie  may  be  found  within  this  state;  and 

§  4:1 -t.    Conspiracy  to  promote  or  prevent  election. 

Anv  two  or  more  persons  who  conspire  to  promote  or  prevent 
ihe  election  of  any  person  or  persons  to  a  public  office  by  the  use  of 
iinv  means  which  are  prohibited  by  law,  shall  be  punishable  by 
imprisonment  for  not  more  than  one  year;  provided  any  act  besides 
siudi  agreement  be  done  to  effect  the  object  thereof  by  one  or  more 
of  the  parties  to  such  conspiracy. 

\im-inle«l   by  L.  1005,  chap.  625.    In  effect  May  20,^1905. 

sucli  person  having  voted  or  refrained  from  voting  at  such  elec- 
tion, or  having  voted  or  refrained  from  voting  for  or  against  any 
particular  person  or  persons,  or  for  or  against  any  proposition 
submitted  to  voters  at  such  election,  or  having  registered  or 
refrained  from  registering  as  a  voter ;  or 

1  By  abduction,  duress,  or  any  forcible  or  fraudulent  device 

or  contrivance  whatever  impedes,  prevents   or  otherwise  inter- 

1  feres  with  the  free  exercise  ot  the  elective  franchise  by  any  voter, 

or  compels,  induces  or  prevails  upon  any  voter  to  give  or  refrain 

fo>m  giving  his  vote  for  or  against  any  particular  person  at  any 

[taction;  or 

3.  Being  an  employer  pays  his  employes  the  salary  or  wages 

fee  in  "pay  envelopes,"  upon  which  there  is  written  or  printed 

tr  political  motto,  device  or  argument  containing  threat?,  express 

■  implied,   intended    or  calculated   to    influence   the    political 

Anions  or  actions  of  such  employes,  or  within  ninety  days  of  it 

i  pneml  election  puts  or  otherwise  exhibits  in  the  establishment  or 

1  ]bce  where  his  employes  are  engaged  in  labor,  any  hand  bill  or 

I  Jiiard  containing  any  threat,  notice  or  information  that  if  any 

ilrtcular  ticket  or  candidate  is  elected  or  defeated,  work  in  his 

l*ce  or  establishment  will  cease,  in  whole  or  in  part,  his  estab- 

lUnent  be  closed  up,  or  the  wages  of  his  employes  reduced,  or 

l«te  threats,   express    or    implied,  intended    or  calculated   to 

Woeoce  the  political  opinions  or  actions  of  his  emploves,  is 

~4r  of  misdemeanor,  and  if  a  corporation  shall   in  addition 

tf«  its  charter. 
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§  4iu.  Conspiring  to  promote  or  prevent  election.— Any 

two  or  more  j persons  who  conspire  to  promote  or  prevent  tlu  rir-.> 
tion  of  any  person  or  persons  to  a  public  jftce  by  the  use  of  m.y 
means  which  are  prohibited  by  law,  shall  be  punishable  by  im- 
prisonment for  not  less  than  six  months  nor  more  than  one  year ; 
provided,  any  act  besides  such  airrejm  nt  be  done  to  effect  the 
object  thereof  by  one  or  more  of  the  parties  to  such  conspiracy. 

§41  v.     Political  assessments. — Any  person  who, 

1.  Being  an  officer  or  employe  of  the  state,  or  of  a  political  sub* 
division  thereof,  directly  or  indirectly,  uses  his  authority  or  official 
iniluence  to  compel  or  induce  any  other  officer  or  employe  of  the 
state  or  a  political  subdivision  thereof,  to  pay  or  primise  to  pay 
any  political  assessments ;  or 

2.  Being  an  officer  or  employe  of  the  state,  or  of  apolitical  sub- 
division thereof,  directly  or  indirectly,  gives,  pays  or  hands  over  to 
any  other  such  officer  or  employe  any  money  or  other  valuable 
thing  on  account  of  or  to  be  applied  to  the  promotion  of  his  elec- 
tion, appointment  or  retention  in  office,  or  makes  any  promise,  or 
gives  any  subscription  to  such  officer  or  employe  to  pay  or  con- 
tribute any  money  or  other  valuable  thing  for  any  sucn  purpose 
or  object ;  or 

3.  Being  such  an  officer  or  employe  and  having  charge  or  con- 
trol of  any  budding,  office  or  room  occupied  for  any  purpose  of 
the  state  or  of  a  political  subdivision  thereof,  consents  that  any 
person  enter  the  same  for  the  purpose  of  making,  collecting,  re- 
ceiving or  giving  notice  of  any  political  assessment ;  or 

4.  Enters  or  remains  in  any  such  office,  building  or  room, 
or  sends  or  directs  any  letter  or  other  writing  thereto,  for  the 
purpose  of  giving  notice  of  demanding  or  collecting,  or  being 
therein,  gives  notice  of,  demands,  collects  or  receives,  any  political 
assessment;  or 

5.  Prepares  or  makes  out,  or  takes  any  part  in  preparing  or 
making  out,  any  political  assessment,  subscription  or  contribution, 
with  the  intent  that  the  same  shall  be  sent  or  presented  to  or  col- 
lected of  any  such  officer  or  employe ;  or 

6.  Sends  or  presents  any  political  assessment,  subscription,  or 
contribution  to,  or  requests  its  payment  of,  any  such  officer  or 
employe, 

Is  guilty  of  a  misdemeanor. 

New,  and  added  by  cbap.  693  of  1892. 

§  41w.  Corrupt  nse  of  position  or  authority,— Any  per- 
son who, 

1.  While  holding  a  public  office,  or  being  nominated  or  seek- 
ing a  nomination  or  appointment  therefor,  corruptly  uses  or 
promises  to  use,  di recti v  or  indirectly,  any  official  authority  or 
influence  possessed  or  anticipated,  in  the  way  of  conferring  upon 
any  person,  or  in  order  to  secure,  or  aid  any  person  in  securing, 
any  office  or  public  employment,  or  any  nomination,  confirmation, 
promotion  or  increase  of  salary,  upon  consideration  that  the  vote 
or  political  influence  or  action  of  the  pereon  so  to  be  benefited  or 
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of  any  other  person,  shall  be  given  or  used  in  behalf  of  any  can- 
didate, officer  or  party  or  upon  any  other  corrupt  condition  or 
consideration :  or 

2.  Being  a  public  officer  or  employe  of  the  state  or  a  political 
subdivision  having,  or  claiming  to  have,  any  authority  or  influ- 
ence affecting  the  nomination,  public  employment,  confirmation 
promotion,  removal,  or  increase  or  decrease  of  salary  of  any  pub-' 
*ic  officer  or  employe,  or  promises  or  threatens  to  use,  any  such 
authority  or  influence,  directly  or  indirectly  to  affect  the  vote  or 
political  action  of  any  such  public  officer  or  employe,  or  on 
account  of  the  vote  or  political  action  of  such  officer  or  em- 
ploye :  or 

3.  Makes,  tenders  or  offers  to  procure,  or  cause  any  nomination  or  appoint- 
ment for  any  public  office  or  place,  or  accepts  or  requests  any  such  nomination 
or  appointment,  upon  the  payment  or  contribution  of  any  valuable  considera- 
tion, or  upon  an  understanding  or  promise  thereof,  or 

4.  Makes  any  gift,  promise  or  contribution  to  any  person,  upon  the  condition 
or  consideration  of  receiving  an  appointment  or  election  to  a  public  office  or  a 
position  of  public  employment,  or  for  receiving  or  retaining  any  such  office  or 
position,  or  promotion,  privilege,  increase  of  salary  or  compensation  therein  or 
exemption  from  removal  or  discharge  therefrom  is  punishable  by  imprison- 
ment for  not  more  than  two  years  or  by  a  fine  of  not  more  than  three  thousand 
dollars  or  both. 

New,  and  added  by  chap.  693  of  1892. 

§  41x.  Failure  to  file  candidate's  statement  of  expenses.— Every 
candidate  who  is  voted  for  at  any  public  election  held  within  this  state  shall, 
within  ten  days  after  such  election,  file  as  hereinafter  provided  an  itemized 
itatement  showing  in  detail  all  the  moneys  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself  or  through  any  other  person,  in  aid  of  his 
election.  Such  statement  shall  give  the  names  of  the  various  persons  who  re- 
ceived such  moneys,  the  specific  nature  of  each  item,  and  the  purpose  for 
which  it  was  expended  or  contributed.  There  shall  be  attached  to  such  state- 
ment an  affidavit  subscribed  and  sworn  to  by  such  candidate,  setting  forth  in 
substance  that  the  statement  thus  made  is  in  all  respects  true,  and  that  the  same 
is  a  full  and  detailed  statement  ofr  all  moneys  so  contributed  or  expended  by 
him,  directly  or  indirectly,  by  himself  ox  through  any  other  person,  in  aid  of 
his  election.  Candidates  for  offices  to  be  filled  by  the  electors  of  the  entire 
state,  or  any  division  or  district  thereof  greater  than  a  county,  shall  file  their 
statements  in  the  office  of  secretary  of  state.  The  candidates  for  town,  village 
and  city  offices,  excepting  in  the  city  of  New  York,  shall  file  their  statements 
in  the  office  of  the  town,  village  or  city  clerk,  respectively,  and  in  cities  wherein 
there  is  no  city  clerk,  with  the  clerk  of  the  common  council  of  the  city  wherein 
the  election  occurs.  Candidates  for  all  other  offices,  including  all  officers  in  the 
chy  and  county  of  New  York,  shall  file  their  statements  in  the  office  of  the  clerk 
of  the  county  wherein  the  election  occurs.  Any  candidate  for  office  who  refuses 
or  neglects  to  file  a  statement  as  prescribed  in  this  section  shall  be  guilty  of  a 
misdemeanor,  and  shall  also  forfeit  his  office. 

Former  section  41d  and  the  last  sentence  of  former  section  41f ,  in  substance, 
were  combined  to  form  this  section  by  chap.  693  of  1892. 

§  41x.  Procuring  fraudulent  certificates  in  order  to  vote.— Any 
person  who  knowingly  and  willfully  procures  from  any  court,  ludge,  clerk  or 
other  officer,  a  certificate  of  naturalization,  which  has  been  allowed,  issued, 
skned  or  sealed  In  violation  of  the  laws  of  the  United  States  or  of  this  state, 
with  intent  to  enable  himself  or  any  other  person  to  vote  at  any  election  when 
he  or  such  person  is  not  entitled  by  the  laws  of  the  United  States  to  become  a 
citizen  or  to  exercise  the  elective  franchise,  is  guilty  of  a  felony. 
This  section  was  added  by  chap.  692  of  1893. 

§  41j.  Presenting  fraudulent  certificates  to  registry  boards  to  pro- 
cure registration. — A  person  who  knowingly  and  willfully  presents  to  any 
•owl  of  officers,  for  the  purpose  of  having  himself  or  any  other  person  placed 

yM  any  list  or  registry  of  voters,  or  to  any  board  of  officers  for  the  purpose 
enabling  himself  or  any  other  person  to  vote  at  any  election,  any  certificate 
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of  naturalization  which  has  been  allowed  or  issued  by  or  procured  from  any 
Inriirfa'  pfflf-w.  clerk  of  a  court,  or  other  ministerial  officer  of  a  court,  by  any 

t       ...  ;„  ..jniaHnn  nt  thfl  j§w«_of  thejunited 

§  41-s.  (a)  Soliciting  from  candidates. 

Any  person  who  solicits  from  a  candidate  for  an  eleori™  «««. 
who  has  been  placed  in  nomination  to  purchase  any  ticket™ 

«y  Slsa^f°  V°  anLba"'  Pijc'  fair  or/nSLln 
■ny  Kind,  is  guilty  of  a  misdemeanor;  but  this  section  .1..11  „!♦ 

(b)  Judicial  candidates  not  to  contribute. 

«      nle  rdidateJ°r:  a  JVdi0ial  0fftce  **-«'  <*™%  -  ^r^v. 
^      any  co.       8  41 -z  (c).  Limitation  of  amounts  to  be  expended  by  caidi 

§  **        "^    r'"      The  total  amount  expended  by  a  candidate  for  a  public 
The  voted  for  at  an  election,  by  the  qualified  electors  of  the  d> 

the  fo\        Amen<  any  political  subdivision  thereof,  for  any  of  the  purposes  sp* 
shall  be  aeemw    in  section  forty-one-n  of  this  act,  for  contributions  to  po 
elections,  munici  committees,  as  that  term  is  defined  in  section  two  hundred 
Added  by  L.  1907  ^^ion  law,  or  for  any  purpose  tending  in  any  way,  direc 
«.,Vncj  indirectly,  to  promote,  or  aid  in  securing,  his  nominatiQ- 
tio?il  election  shall  not  exceed  the  amounts  specified  herein. 
candidate  for  governor,  the  sum  of  ten  thousand  dollani 
candidate  for  any  other  elective  state  office,  other  than  a  /■ 
office,  the  sum  of  six  thousand  dollars;  by  a  candidate  f 
Be       office  of  representative  in  congress  or  presidential  elector,  (t 
of  four  thousand  dollars;  by  a  candidate  for  the  office  & 
senator,  the  sum  of  two  thousand  dollars;  by  a  candidate  3 
office  of  member  of  assembly,  the  sum  of  one  thousand  doUe 
'  a  candidate  for  any  other  public  office  to  be  voted  for  by  the 
fied  electors  of  a  county,  city,  town  or  village,  or  any  part  E 
if  the  total  number  of  votes  cast  therein  for  all  candidates 
office  of  governor  at  the  last  preceding  state  election,  shall 
thousand  or  less,  the  sum  of  five  hundred  dollars;  if  th 
number  of  votes  cast  therein  at  such  last  preceding  state  6 
be  in  excess  of  five  thousand,  the  sum  of  three  dollars  for  tC 
hundred  votes  in  excess  of  such  number  may  be  added 
amounts  above  specified.     Any  candidate  for  a  public  offk 
shall  expend  for  the  purposes  above  mentioned  an  amount 
cess  of  the  sum  herein  specified  shall  be  guilty  of  a  misdem 
Added  by  L.  1907,  ch.  584.    In  effect  September  1,  1907. 
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Section  65.  Such  appointment  avoided  by  conviction. 

56.  Intrusion  into  public  office. 

57.  Officer  refusing  to  surrender  to  successor. 
68.  Administrative  officers. 

This  title  relates  to  crimes  against  the  executive  power  of  the  state,  and  pre- 
scribes the  punishment  for  giving  and  offering  bribes,  or  for  asking  or  receiv- 
ing of  bribes  by  executive  and  administrative  officers.  People  v.  Jaehne,  8  St. 
Rep.,  11;  103  If.  Y.,  190;  4  N.  Y.  Cr.,  478. 

§  43.  Acting  in  a  public  office  without  haying  qualified. 

— A  person  who  executes  any  of  the  functions  of  a  public  office 
without  having  taken  and  duly  filed  the  required  oath  of  office, 
or  without  having  executed  and  duly  filed  the  required  security, 
is  guilty  of  a  misdemeanor,  as  prescribed  by  law. 

Amended  by  chap.  692  of  1693. 

This  amendment  substituted  for  the  words,  "and  in  addition  to  the  punish- 
ment prescribed  therefor,  he  forfeits  his  right  to  the  office,"  the  words,  "as 
prescribed  by  law." 

De  facto. — The  omission  of  a  duly  elected  commissioner  of  highways  to 
execute  and  file  an  official  bond,  does  not  render  his  official  acts  void  in  such 
&  bdiae  as  to  make  him  liable  as  a  trespasser  therefor.  Foot  v.  Stiles,  57  N. 
Y.,  399.  Until,  in  and  by  a  direct  judicial  or  other  authorized  proceeding, 
the  forfeiture  is  judicially  declared,  he  is  rightfully  in  office,  at  least  so  far  as 
the  rights  of  third  parties  are  concerned,  and  the  question  cannot  be  raised 
collaterally.    Id. 

In  People  ex  rel.  Bush  v.  Thornton,  25  Hun,  456,  it  was  held  that  the  in- 
ability of  a  person,  receiving  the  certificate  of  election,  to  take  truthfully  the 
oath  of  office  does  not  disqualify  him  from  holding  it. 

An  officer  de  facto  indicted  for  malfeasance  in  office  is  estopped  from  object- 
ing that  he  is  not  such  dejure.    People  v.  Church,  3  N.  Y.  Cr.,  57;  1  How., 

X.  S.,  366. 
Failure  to  take  oath. — A  failure  to  take  the  oath  does  not  create  a  vacancy, 

but  only  furnishes  a  cause  for  forfeiture  to  be  declared  in  a  proper  proceeding. 

People  ex  rel.  Willson  u.  Trustees,  etc.,  59  Hun,  204;  36  St.  Rep.,  318;  13  ]N. 

Y.  Supp.,  447;  affd,  without  opinion  in  128  N.  Y.,  657. 
Removal  upon  conviction.— There  are  a  number  of  cases  specified  in  the 

Penal  Code,  where  removal  from  office  follows  a  conviction  of  a  public  officer 

for  a  crime.    People  v.  Meakim,  44  St.  Rep.,  751;  8  N.  Y.  Cr.,  410;  183  N. 

Y..  221;  afTg  61  Hun,  327;  40  St.  Rep.,  686.     See  further  sections  45,  53,  54, 

72,  707  and  708,  port. 

§  43.  Acts  of  officer  de  facto  not  affected.— The  last  sec- 
tion must  not  be  construed  to  affect  the  validity  of  acts  done  by 
a  person  exercising  the  functions  of  a  public  office  in  fact,  where 
other  persons  than  himself  are  interested  in  maintaining  the 
validity  of  such  acta 

Wh%  ft  de  facto  officer. — A  person  elected  to  an  office  who  neglects  to  give 
neurit j  and  take  the  official  oath  is,  nevertheless,  a  de  facto  officer.  Greenleaf 
t  Low,  4  Denio,  168. 

To  constitute  a  person  an  officer  de  facto,  a  mere  claim  to  be  such  officer  and 
oerdsing  the  duties  of  the  office  are  not  sufficient.  Rochester  &  Genesee 
Valley  Railroad  v.  Clarke  National  Bank,  60  Barb.,  234.  He  is  one  who  exer- 
cfes  the  duties  of  an  office  under  color  of  right,  by  virtue  of  an  appointment 
or  election  to  such  office.  Id.  There  must  De  at  least  a  presumption  that  he 
■rightfully  in  office.    Id. 

Ooe  who  receives  an  appointment  to  office  from  a  proper  authority  is  an 
tffcer  4e  facto,  though  his  appointment  is  informal.  Hamlin  v.  Dingman,  5 
Iua.,6L 
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In  order  that  there  may  be  an  officer  de  facto,  there  must  actually  exist  the 
oflice  into  which  he  can  intrude.  People  ex  rel.  Sinkler  v.  Terry,  42  Hun, 
273;  5  St.  Up.,  120;  rev'd,  10b  N.  Y.  1;  12  St.  Hep.,  lid. 

The  facts  in  People  ex  rel.  Sinkler  v.  Terry,  108  N.  Y.,  1;  12  St.  Rep.,  773, 
were  held  to  sufliciently  establish  that  the  person  acting  as  a  magistratewas  an 
officer  de  facto. 

Acts  ot  such  officers. — The  general  rule  with  respect  to  de  facto  officers  is 
that  the  office  is  so  iar  void  as  lo  prevent  the  officer  from  asserting  it  to  his 
own  advantage  at  the  expense  or  to  the  iuiury  of  another,  but  is  valid  so  L.r 
ns  to  protect  third  parties  from  injury.  Adams  v.  Tator,  6  St.  Rep.,  359;  42 
Hun,  384;  People  ex  rel.  Hopson  v.  Hopson,  1  Denio,  574;  Weeks  v .  Ell.s,  2 
Barb.  320;  Matter  of  Kendall,  85  N.  Y.,  302.  In  other  words,  the  office  is 
void  as  to  himself,  but  valid  as  to  bti  angers.     Id. 

An  officer  de  facto  cannot  sue  as  such,  but  to  maintain  an  action  he  must 
also  be  au  officer  dejure.  Uorton  v.  Parsons,  87  Hun,  42;  aff'g  Hortont?.  Car- 
ring!  on,  1  How.  N.  S.,  124;  People  v.  Nostrand,  46  N.  Y.,  375. 

\  illage  trustees  de  facto  are  capable  of  levying  an  assessment.  Dows  v. 
Irviugton,  13  Abb.  N.  C,  102. 

The  validity  of  contracts,  made  by  a  de  facto  trustee  of  a  school  district,  can- 
not be  disputed  by  his  successor  in  office  on  the  ground  that  his  predecessor 
was  disqualified.     Morrison  v.  Say  re,  40  Hun,  465. 

The  acts  of  a  mere  officer  de  facto,  though  his  office  affords  no  protection  to 
himself,  are  valid  as  to  the  public  and  third  persons.  Hamlin  v.  Dingman,  5 
Lans.,  61. 

In  proceedings  by  mandamus  to  compel  a  highway  commissioner  to  lay  out 
a  road,  the  fact  that  the  original  defendant  was  not  a  commissioner  dejure,h\it 
only  de  facto,  will  not  defeat  the  proceeding,  where  there  is  no  question  as  to 
the  title  of  the  substituted  defendant.  People  ex  rel.  Weils  v.  Brown,  47 Hun, 
459;  14  St.  Rcp„  457. 

Strict  proof. — Where  a  criminal  endeavors  to  escape  punishment  on  the 
ft  negation  that  the  person  acting  as  a  magistrate  was  not  elected  because  of 
:ome  alleged  technical  defect  in  the  ballots,  though  he  received  a  majority  of 
all  the  votes,  he  should  be  held  to  strict  proof  of  all  the  material  facts.  People 
ex  rel.  Sinkler  v.  Terry,  108  N.  Y..  1;  12  St.  Hep.,  773. 

See  further  Merritt  v.  Village  of  Portchester,  71  N.  Y.,  309;  Matter  of  Ken- 
dall, 85  id.,  302. 

§  44.  Giving  or  offering  bribes.— A  person  who  gives  or 
offers  a  bribe  to  any  executive  oilicer  of  this  state  with  intent  to 
influence  him  in  respect  to  any  act,  decision,  vote,  opinion,  or 
other  proceeding  as  such  officer,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years,  or  by  a  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both. 

This  section  relates  to  the  bribery  of  an  executive  officer.  People  v.  Sharp, 
12  JSt.  Rep  ,  217;  107  N.  Y.,  439;  5  N.  Y.  Cr.,  572. 

§  45.  Asking  or  receiving  bribes.— An  executive  officer,  or 
person  elected  or  appointed  to  an  executive  office,  who  asks,  re- 
ceives or  agrees  to  receive  any  bribe,  upon  an  agreement  or  under- 
standing that  his  vote,  opinion  or  action  upon  any;  matter  then 
pending  or  which  may  by  law  be  brought  before  him  in  his  offi- 
cial capacity,  shall  be  influenced  thereby,  is  punishable  by  impris- 
•  onment  in  a  state  prison  not  exceeding  ten  years,  or  by  a  fine  not 
exceeding  five  thousand  dollars,  or  by  both ;  and,  in  addition 
thereto,  forfeits  his  oflice  and  is  forever  disqualified  from  holding 
anv  public  office  under  this  state. 
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See  notes  under  section  42,  ante. 

People  v.  Meakim,  133  N.  Y.,  221;  44  St.  Rep.,  751;  8N.  Y.,  Cr.,  410;  aflTe 
11  Hun.  327;  40  St.  Rep.,  686. 

§  46.  Attempting  to  prevent  officers  from  performing 
duty. — A  person  who  attempts,  by  means  of  any  threat  or  vio- 
lence, to  deter  or  prevent  an  executive  officer  from  performing 
any  duty  imposed  upon  such  officer  by  law,  is  guilty  of  a  mis- 
demeanor. 

See  sections  61,  62.  63  and  127  post. 

The  reference  to  this  section  in  People  v.  Palmer,  5  N.  Y.  Cr.,  110,  should 
be  to  section  36,  ante. 

The  crime  of  intimidating  an  officer  involves  the  question  of  intent.  Smith 
t.  Botens,  36  St.  Rep.,  55;  13  N.  Y.  Supp.,  223.  The  word  "intent"  isclearly 
implied  in  this  section.    Id. 

See  People  v.  Hall,  31  Hun,  404;  2N.  Y.  Cr.,  134. 

§  47.  Resisting  officers. — A  person  who  knowingly  resists 
by  the  use  of  force  or  violence,  any  executive  officer,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  misdemeanor. 

See  section  124,  post. 

§  48.  Taking,  etc.,  unlawful  fees  or  reward  for  per- 
forming or  omitting  official  acts,  etc.,  felony.  Punish* 
ment. — A  public  officer,  or  a  deputy,  clerk,  assistant  or  other 
subordinate  of  a  public  officer,  or  any  person  appointed  or  em- 
ployed by  or  in  the  office  of  a  public  officer,  who  shall  in  any 
manner  act  for  or  in  behalf  of  any  such  officer,  who  asks  or  re- 
ceives, or  consents  or  agrees  to  receive,  any  emolument,  gratuity 
or  reward,  or  any  promise  of  emolument,  gratuity  or  reward,  or 
any  money,  property  or  thing  of  value  or  of  personal  advantage, 
except  such  as  may  be  authorized  by  law  for  doing  or  omitting  to 
do  any  official  act,  or  for  performing  or  omitting  to  perform,  or 
for  having  performed  or  omitted  to  perform  any  act  whatsoever 
directly  or  indirectly  related  to  any  matter  in  respect  to  which  any 
duty  or  discretion  is  by  or  in  pursuance  of  law  imposed  upon  or 
vested  in  him,  or  may  be  exercised  by  him  by  virtue  of  his  office, 
or  appointment  or  employment,  or  his  actual  relation  to  the  mat- 
ten  shall  be  guilty  of  a  felony,  punishable  by  imprisonment  for 
not  more  than  ten  years,  or  by  a  fine  of  not  more  than  four  thou- 
sand dollars,  or  both. 

Am'd  by  chap.  336  of  1890. 

This  amendment  substituted  the  present,  for  the  original,  section,  upon  the 
ame  subject. 

See  section  557,  post;  section  1122  of  Code  of  Civil  Procedure. 

a  constable,  who  takes  fees  beyond  the  amount  allowed  by  law,  is  indictable 
■  for  a  misdemeanor.    Parker  v.  Newland,  1  Hill,  87. 

1 48a.  Comptroller  not  to  be  interested  in  tax  sales.— 

The  comptroller,  or  any  person  employed  in  his  office,  who  shall 
be  directly  or  indirectly  interested  in  any  tax  sale  made  by  such 
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comptroller,  or  in  the  title  acquired  by  such  sale,  or  in  any  money 
paid  or  to  be  paid  for  the  redemption  of  any  lands  sold  for  taxes 
or  on  the  cancellation  of  any  tax  sale ;  or  any  person  who  shall 
pay  or  give  to  the  state  comptroller,  or  to  any  employe  in  his 
office,  any  compensation,  reward  or  promise  thereof  for  any  ser- 
vice or  services  performed  or  to  be  performed  in  regard  to  such 
sale,  redemption,  cancellation  or  such  tax  title,  is  guilty  of  a  mis- 
demeanor. A  sale  in  violation  of  this  section  is  void. 
This  section  was  added  by  chap.  672  of  1893. 

§  48b.  Prison  officers  not  to  be  interested  in  prison  con- 
tracts.— A  superintendent  of  state  prisons,  or  agent,  warden  or 
other  officer,  keeper  or  guard,  employed  at  either  of  the  prisons, 
who 

1.  Shall  be  directly  or  indirectly  interested  in  any  contract, 
purchase  or  sale,  for,  by,  or  on  account  of  such  prison ;  or 

2.  Accepts  a  present  from  a  contractor  or  contractor's  agent, 
directly  or  indirectly,  or  employs  the  labor  of  a  convict  or  another 
person  employed  in  such  prison  on  any  work  for  the  private 
benefit  of  such  superintendent,  officer,  keeper  or  guard,  is  guilty 
of  a  misdemeanor,  except  that  the  agent  and  warden  shall  be  en- 
titled to  employ  prisoners  for  necessary  household  service. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  Oc- 
tober 1,  1893. 

§  48c.  Appraiser  taking  fee  or  reward. — An  appraiser 
appointed  by  virtue  of  the  taxable  transfers  law,  who  takes  any 
fee  or  reward  from  an  executor,  administrator,  trustee,  legatee, 
next  of  kin,  or  heir  of  any  decedent,  or  from  any  other  person 
liable  to  pay  such  tax,  or  any  portion  thereof,  is  guilty  of  a  mis- 
demeanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  October 
1,  1893. 

§  49.  Taking  reward  for  omitting  or  delaying  official 
acts. — An  executive  officer  who  asks  or  receives  any  emolu- 
ment, gratuity  or  reward,  or  any  promise  of  any  emolument, 
gratuity  or  reward,  for  omitting  or  deferring  the  performance 
of  any  official  duty,  is  guilty  of  a  misdemeanor. 

§  50.  Taking  fees  for  services  not  rendered  — An  execu- 
tive officer  who  asks  or  receives  any  fee  or  compensation  for  any 
official  service  which  has  not  been  actually  rendered,  except  in 
cases  of  charges  for  prospective  costs,  or  of  fees  demandable  in 
advance  in  the  cases  allowed  by  law,  is  guilty  of  a  misdemeanor. 

Bee  section  48,  ante. 

§51.  Taking  unlawful  reward  as  fee  in  extradition 
eases. — An  officer  of  this  state  who  asks  or  receives  any  fee  or 
compensation  of  any  kind  for  any  service  rendered  or  expense  in- 
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purred  in  procuring  from  the  governor  of  this  state  a  demand 
upon  the  executive  authority  of  a  state  or  territory  of  the  United 
States,  or  of  a  foreign  government,  for  the  surrender  of  a  fugitive 
from  justice ;  or  for  any  service  rendered  or  expeuse  incurred 
in  procuring  the  surrender  of  such  fugitive,  or  of  conveying  him 
to  this  state  or  for  detaining  him  therein,  except  upon  an  employ- 
ment by  the  governor  of  this  state,  is  guilty  of  a  misdemeanor. 

Amende  1  by  chap.  384  of  1882. 

This  amendment  was  made  before  the  Code  took  effect. 

See  sections  836  and  837  of  Code  of  Criminal  Procedure. 

The  case  of  People  ex  rel.  Gardenier  v.  Board  of  Supervisors,  17  St.  Rep., 
*?7;  2  N.  Y.  Supp.,  351,  was  reversed  in  56  Hun,  20;  20  bt.  Rep.,  457;  8N.  Y. 
Supp..  752. 

Object. — The  purpose  of  this  section,  evidently,  was  to  prevent  abuses  br 
officers  of  the  state  in  seeking  requisitions  from  the  governor  and  in  extradi* 
tioQ  proceedings  instituted  by  it.  People  ex  rel.  Gardenier  t».  Board,  etc., 
134  X.  Y.,  1;  45  St.  Rep.,  310;  aff'g  56  Hun,  20;  29  St.  Rep.,  457;  8  N.  Y. 
Supp..  752. 

A  district  attorney  is  forbidden  from  taking  compensation  for  any  thing  done 
in  procuring  from  the  governor  a  demand  for  the  return  of  a  fugitive.  People 
ex  rel.  Gardenier,  v.  Board,  etc.,  56  Hun.  20;  29  St.  Rep.,  457;  8  N.  Y. 
Supp.,  752;  rev,g2  id.,  353;  17  St.  Rep.,  987,  and  aff'd  in  134  N.  Y.,  1;  45  St. 
Kep.,  317. 

Application.— This  section,  so  far  as  it  relates  to  procuring  from  the  gov- 
ernor a  demand  upon  other  executive  authority  for  the  surrender  of  fugitives 
from  justice,  has  reference  legitimately  to  interstate  extradition  only.  People 
ex  rel.  Gardenier  v.  Board,  etc.,  134  N.  Y.,  1;  45  St.  Rep.,  816;  aflTg  56  Hun, 
a);  29  St.  RepM  457;  8  N.  Y.  Supp.,  752. 

By  the  repeal  of  sections  836  and  837  of  the  Code  of  Criminal  Procedure,  and 
the  substitution  of  the  provisions  of  this  section,  the  inhibition,  in  respect  to 
incurring  expense  seems  still  to  be  confined  to  cases  in  which  the  demand  for 
the  surrender  of  the  fugitive  may  be  and  is  made  by  the  governor,  and  to  ex- 
ptoses  incurred  in  the  proceeding  in  that  manner  instituted.     Id. 

§  53.  Offering  reward  for  appointments,  etc. — A  person 
*lio  gives  or  offers  to  give,  any  gratuity  or  reward,  in  considera- 
tion that  himself  or  any  other  person  shall  be  appointed  to  a  pub- 
lic office,or  to  a  clerkship,  deputation,  or  other  subordinate  position, 
in  such  an  office,  or  shall  be  permitted  to  exercise,  perform  or  dis- 
cbarge any  prerogatives  or  duties,  or  to  receive  any  emoluments, 
of  such  an  office,  is  guilty  of  a  misdemeanor. 

Deputy  sheriff. — An  agreement  by  a  deputy  sheriff  to  allow  to  his  princi- 
pal a  sum  in  gross  not  payable  out  of  the  profits  of  the  office,  and  which  may, 
therefore,  exceed  such  profits,  is  a  violation  of  the  statute.  Tappan  v.  Brown, 
9  Wend.,  175;  Becker  t>.  Ten  Eyck,  6  Paige,  68. 

When  the  sheriff,  on  appointing  a  deputy,  takes  an  agreement  for  the  pay- 
ment of  a  gross  sum,  which  is  not  to  come  out  of  the  profits  of  the  office,  the 
contract  is  void.  Mott  t>.  Bobbins,  1  Hill.  21;  Becker  v.  Ten  Eycfc,  6  Paige, 
tb.  But  where  he  reserves  a  part  of  the  fees  of  the  office,  or  a  sum  certain, 
which  is  to  come  out  of  the  profits,  the  contract  is  valid.    Id. 

But  where  a  deputy,  who  is  by  law  entitled  to  certain  fees  by  virtue  of  his 
office,  agrees  to  give  a  portion  of  such  fees  to  the  principal,  it  is  a  purchase  of 
the  office.  Becker  v.  Ten  Eyck,  6  Paige,  68 ;  Tappan  v.  Brown,  9  Wend., 
175. 

KIteI  candidates.— Where  two  persons,  who  have  applied  for  appoint- 
ment for  the  same  office,  agree  that,  in  consideration  of  the  withdrawal  and 
«dby  one  in  procuring  the  appointment  of  the  other,  the  fees  and  emoluments 
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of  the  office  shall  be  divided  between  thein,  such  contract  is  illegal  and  void. 
Gray  v.  Hook,  4  N.  Y.,  440.  All  agjreemento  by  which  one  person  en-ages  to 
pay  another  for  his  aid  or  influence  in  procuring  an  appointment  to  office,  are, 
it  seems,  void.    Id. 

An  agreement  made  between  rival  candidates  for  the  same  office,  whereby 
one  was  to  withdraw  and  run  for  another  office,  and  the  other  was  to  pay  all 
his  pust  and  iuture  expenses,  is  illegal  and  void.  Robinson  v.  Kalbfleiscli.  5 
T.  &  C,  212.  A  subsequent  direction  by  the  latter  to  expend  money  in  fur 
thevance  of  such  candidacy,  and  a  promise  to  pay  therefor,  are  also  void.    Id. ' 

§  53.  Corrupt  bargain  for  appointments,  etc.— A  person 
who  asks  or  receives,  or  agrees  to  receive,  any  gratuity  or  reward, 
or  any  promise  thereof,  for  appointing  another  person,  or  procur- 
ing for  another  person  an  appointment,  to  a  public  office  or  to  a 
clerkship,  deputation,  or  otlier  subordinate  position  in  such  an 
office,  is  guilty  of  a  misdemeanor.  If  the  person  so  offending  is 
a  public  officer,  a  conviction  also  forfeits  his  office. 

See  notes  under  preceding  section. 
See  notes  under  section  42,  ante 

8ee  People  v.  Meakim,  133  N.  Y.t  221;  44  St.  Rep..  752;  8  N.  Y.  Cr.,  420; 
aff'g  61  Hun,  327;  40  St.  Rep.,  688;  15  N.  Y.  Supp.,  918. 

§  54.  Selling  right  to  official  powers. — A  public  officer 
who,  for  any  reward,  consideration  or  gratuity,  paid  or  agreed  to 
be  paid,  directly  or  indirectly,  grants  to  another  the  right  or  au- 
thority to  discharge  any  functions  of  his  office,  or  permits  another 
to  make  appointments  or  perform  any  of  its  duties,  is  guilty  of  a 
misdemeanor,  and  a  conviction  for  the  same  forfeits  his  office  and 
disqualifies  him  forever  from  holding  any  office  whatever  under 
this  state. 

See  notes  under  sections  42  and  52,  ante. 

See  People  v.  Meakim,  133  N.  Y.,  221;  44  St.  Rep.,  752;  8  N.  Y.  Cr.,  420; 
aff'g  61  Hun,  327;  40  St.  Rep.,  688;  15  N.  Y.  Supp.,  918. 

§55.  Such  appointment  avoided  by  conviction.— A  grant, 

appointment,  or  deputation,  made  contrary  to  the  provisions  of 
either  of  the  last  two  sections,  is  avoided  and  annulled  by  a  con- 
viction for  the  violation  of  either  of  those  sections,  in  respect  to 
such  grant,  appointment,  or  deputation ;  but  any  official  act  done 
before  conviction,  is  unaffected  by  the  conviction. 

§  56.  Intrusion  into  public  office.— A  person  who  willfully 
intrudes  himself  into  a  public  office,  to  which  he  has  not  been 
duly  elected  or  appointed,  or  who,  having  been  an  executive  or 
administrative  officer,  willfully  exercises  any  of  the  functions  of 
his  office,  after  his  right  to  do  so  has  ceased,  is  guilty  of  a  misde- 
meanor. 

See  section  1498  of  Code  of  Civil  Procedure. 

The  reference  to  section  56  in  People  v.  Maschke,  2  N.  Y.  Cr.,  806,  note, 
should  be  to  same  section  of  Code  of  Criminal  Procedure. 

§  57.  Officer  refusing  to  surrender  to  successor. — A  per- 
son who,   having  been  an  executive  or   administrative  officer, 
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house  of  the  legislature,  tending  to  interrupt  its  proceedings  or 
impair  the  respect  due  to  its  authority,  is  guilty  of  a  misdemeanor. 

§  61.  Compelling  adjournment. — A  person  who  willfully 
and  by  force  or  fraud  compels  or  attempts  to  compel  the  legisla- 
ture of  this  state,  or  either  of  the  houses  composing  it,  to  adjourn 
or  disperse,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  nor  more  than  ten  years,  or  by  a  fine  of  not  less 
than  five  hundred  dollars,  nor  more  than  two  thousand  dollars,  or 
by  both. 

§  63.  Intimidating  A  member  of  the  legislature. — A  per- 
son who  willfully,  by  intimidation  or  otherwise,  prevents  any 
member  of  the  legislature  of  this  state,  from  attending  any  session 
of  the  house  of  which  he  is  a  member,  or  of  any  committee 
thereof,  or  from  giving  his  vote  upon  any  question  which  may 
come  before  such  house,  or  from  performing  any  other  official  act, 
is  guilty  of  a  misdemeanor. 

§  63.  Compelling  either  house  to  perform  or  omit  any 
otncial  act, — A  person  who  willfully  compels  or  attempts  to 
compel  either  of  the  houses  composing  the  legislature  of  this 
state  to  pass,  amend,  or  reject  any  bill,  or  resolution,  or  to  grant 
or  refuse  any  petition,  or  to  perform  or  omit  to  perform  any  other 
official  act,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  five  nor  more  than  ten  years,  or  by  a  fine  of  not  less 
than  five  hundred  dollars  nor  more  than  two  thousand  dollars,  or 
by  both. 

§64.  Altering  draft  of  hill. — A  person  who  fraudulently 
alters  the  draft  of  any  bill  or  resolution  which  has  been  presented 
to  either  of  the  houses  composing  the  legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted  by 
either  house,  or  certified  by  the  presiding  officer  of  either  house, 
in  language  different  from  that  intended  by  such  house,  is  guilty 
of  felony. 

§  65.  Altering  engrossed  copy. — A  person  who  fraudu- 
lently alters  the  engrossed  copy  or  enrollment  of  any  bill  which 
has  been  passed  by  the  legislature  of  this  slate,  with  intent  to  pro- 
cure it  to  be  approved  by  the  governor  or  certified  by  the  secre- 
tary of  state,  or  printed  or  published  by  the  printer  of  the  statutes 
in  language  different  from  that  in  which  it  was  passed  by  the 
legislature,  is  guilty  of  a  felony. 

§  66.  Bribery  of  members  of  the  legislature. — A  person 
who  gives  or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  to  a  member  of  the  legislature,  or  attempts, 
directly  or  indirectly,  by  menace,  deceit,  suppression  of  truth,  or 
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other  corrupt  means,  to  influence  a  member  to  give  or  withhold 
his  vote,  or  to  absent  himself  from  the  house  of  which  he  is  a 
member,  or  from  any  committee  thereof,  is  punishable  by  im- 
prisonment for  not  more  than  ten  years,  or  by  a  fine  of  not  more 
than  five  thousand  dollars,  or  both. 

See  sections  1,  2  and  8,  Art.  15  of  State  Constitution. 
This  section  relates  to  the  bribery  of  members  of  the  legislature.    People  v. 
Sharp,  107  N.  Y.,  439;  5  N.  Y.  Cr.,  572;  12  St.  Rep..  217. 

§  67.  Receiving  bribes  by  members  of  legislature.— A 

member  of  either  of  the  houses  composing  the  legislature  of  this 
state,  who  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any 
understanding  that  his  official  vote,  opinion,  judgment  or  action 
shall  be  influenced  thereby,  or  shall  be  given  in  any  particular 
manner  or  upon  any  particular  side  of  any  question  or  matter 
upon  which  he  may  be  required  to  act  in  his  official  capacity,  or 
who  gives  or  offers  or  promises  to  give  any  official  vote  in  con- 
sideration that  another  member  of  the  legislature  shall  give  any 
such  vote,  either  upon  the  same  or  another  question,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten  years,  or  by 
fine  not  exceeding  five  thousand  dollars,  or  both. 

See  sections  1,  2  and  3,  Art.  15  of  State  Constitution. 

§68.  Witnesses  refusing  to  attend  before  the  legislature 
or  legislative  committees. — A  person  who,  being  duly  sum- 
moned to  attend  as  a  witness  before  either  house  of  the  legislature, 
or  any  committee  thereof,  authorized  to  summon  witnesses,  refuses 
or  neglects  without  lawful  excuse  to  attend  pursuant  to  such  sum- 
mons, is  guilty  of  a  misdemeanor. 

The  case  of  People  v.  8harp,  45  Hun,  491;  10  St.  Rep.,  5i2,  was  reversed  in 
107  X.  Y.,427;  12  St.  Rep.,  217. 

This  section  is  a  re-enactment  of  the  common  law.  People  t>.  Sharp,  9  St. 
Rep.,  m. 

Thk  and  the  following  section  does  not  exclude  the  operation  of  section  79, 
V*-   People  v.  Sharp,  107  N  Y.,  439;  5  N.  Y.  Cr.,  569;  12  8t.  Rep.,  217. 

To  reiuse  to  attend  before  a  legislative  committee  renders  the  witness  guilty 
of  a  misdemeanor.  People  v.  Sharp,  107  N.  Y.,  439;  5  N.  Y.  Cr.,  5b0;  12  St. 
Rep.f  217. 

§  *9.  Refusing  to  testify. — A  person  who  being  present 
before  either  house  of  the  legislature  or  any  committee  thereof 
authorized  to  summon  witnesses,  willfully  refuses  to  be  sworn  or 
affirmed,  or  to  answer  any  material  and  proper  question,  or  to 
pnxluce  upon  reasonable  notice,  any  material  and  proper  books, 
papers  or  documents  in  his  possession  or  under  his  control,  is  guilty 
of  a  misdemeanor. 

. Jhc  esse  of  People  v.  8harp,  5  N.  Y.  Cr.,  465;  45  Hun,  491;  10  St.  Rep., 
^2.  was  reversed  in  107  N.  Y.,  439;  5  N.  Y.  Cr..  569;  12  St.  Rep.,  207. 

Th*  rase  of  Matter  of  McDonald,  2N.  \.  Cr. .  82.  was  reversed  in  People  ex 
^  McDonald  9.  Keeler,  2N  Y.  Cr.,  141,  which  wa<*  itself  reversed,  on  appeal 
10  the  court  of  appeals,  in  99  N.  Y.,  474;  3  N.  Y.  Cr.,  348. 
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Re  enactment. — This  section  re  enacts  the  common  law.  People  «.  Sharp, 
9  St.  Rep..  162. 

Contempt.— The  Penal  Code  has  not  taken  from  the  legislature  all  power  tc 
punish  for  contempt.  Matter  of  McDonald,  32  Him,  589,  note;  2  N.  Y.  Cr.,  82. 
This  case,  under  the  name  of  People  ex  rel.  McDonald  v.  Keeler,  was  reversed  in 
82  Hun,  563.  The  court  of  appeals  reversed  the  general  term  decision  and 
affirmed  the  order  of  the  court  of  over  and  terminer,  except  in  so  far  as  il 
remanded  the  relator  to  the  custody  of  the  sheriff. 

A  refusal  to  testify  before  a  legislative  committee  renders  a  witness  guilt} 
of  a  misdemeanor.  People  v.  Sharp,  107  N.  Y.,  439;  5  N.  Y.  Cr.,  580;  12  8t. 
Rep.,  217;  rev'g,  10  St.  Rep.,  522. 

The  provisions  of  the  Revised  Statutes  relative  to  contumacious  witnesses 
were  not  superseded  nor  abrogated  by  the  Penal  Code.  People  ex  rel.  McDon 
aid  v.  Keeler,  99  N.  Y.,  474;  3  N.  Y.  Cr.,  353. 

Where  the  testimony  of  the  witness  is  sought  to  be  taken  in  a  propei 
case,  and  if  the  inquiry  does  not  relate  to  privileged  matter,  and  is  called 
for  by  a  proper  subpoena  duces  tecum,  he  is  bound  to  answer,  and  the  leg 
islative  committee,  before  which  he  is  summoned,  may  enforce  obedience  tc 
its  order  by  proceedings  for  contempt.  People  ex  rel.  Sabold  v.  Webb,  23  St 
Rep.,  324;  5  N.  Y.  Supp.,  855. 

§  70.  Members  of  the  legislature  to  forfeit  office.— The 

conviction  of  a  member  of  the  legislature  of  either  of  the  crimes 
defined  in  this  chapter,  involves  as  a  consequence  in  addition  tc 
the  punishment  prescribed  by  this  Code,  a  forfeiture  of  his  office; 
and  disqualifies  him  from  ever  afterwards  holding  any  office 
under  this  state. 

TITLE  YIIL 

OP  CRIMES  AGAINST  PUBLIC  JUSTICE. 

Chapter       I.  Bribery  and  corruption. 
II.  Rescues. 

III.  Escapes  and  aiding  therein. 

IV.  Forging,  stealing,  mutilating  and  falsifying  judicial  and  public 

records  and  documents. 
V.  Perjury  and  subornation  of  perjury. 
VI.  Falsifying  evidence. 
VII.  Other  offenses  against  public  justice. 
VIII.  Conspiracy. 

CHAPTER  L 
Bribery  and  Corruption. 

Section  71.  Bribery  of  a  judicial  officer. 

72.  Officer  accepting  bribe. 

73.  Juror,  etc.,  promising  verdict. 

74.  Juror,  etc.,  accepting  bribes. 

75.  Embracery. 

76.  Misconduct  of  officers  at  drawing  of  jurors. 

77.  Misconduct  of  officer  having  charge  of  juries. 

78.  Certain  punishments. 

79.  Offender  a  competent  witness,  etc. 

80.  Bribery  of  witnesses. 

81.  Definition  of  "jurors." 

§  71.  Bribery  of  a  judicial  officer.— A  person  who  give* 
or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or  any  money, 
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Sec  People  v.  Menkim,  133  N.  Y.,  221;  44  St.  Rep.,  752;  8  N.  Y.  Cr.,  420; 
aff'g  61  Ilun,  327;  40  St.  Rep.,  688;  15  N.  Y.  Supp.,918;  People  v.  Rich- 
moud,  5  N.  Y.  Cr.,  97. 

§  73.  Juror,  etc.,  promising  verdict — A  juror,  or  a  per- 
son drawn  or  summoned  to  attend  as  a  juror,  or  a  person  chosen 
arbitrator,  or  appointed  referee,  who  either, 

1.  Makes  any  promise  or  agreement  to  give  a  verdict,  judg- 
ment, report,  award,  or  decision,  for  or  against  any  party  ;  or 

2.  Willfully  receives  any  communication,  book,  paper,  instru- 
ment, or  information,  relating  to  a  cause  or  matter  pending  before 
him,  except  according  to  the  regular  course  of  proceeding  upon 
the  trial  or  hearing  of  that  cause  or  matter; 

Is  guilty  of  a  misdemeanor. 

A  violation,  by  a  juror,  of  the  restraints  provided  in  this  section  does  not 
constitute  a  contempt  of  court.  People  ex  rel.  Munsell  v.  Court,  etc.  8  N. 
Y.  Cr.,  215;  86  Hun.  279. 

Outside  of  the  criminal  contempts  enumerated  in  section  148,  post,  there  are 
very  many  offenses  of  a  general  character  which  could  not  be  so  punished,  but 
were  reached  by  making  them  misdemeanors  and  giving  the  culprit  a  trial  be- 
fore a  jury.  People  ex  rel.  Munsell  c.  Court,  etc.,  101  N.  Y.,  245;  4  N.  Y. 
Cr.,  75. 

§  74.  Juror,  etc.,  accepting  bribes. — A  juror,  referee,  ar- 
bitrator,  appraiser,  or  assessor  ojLQJlittiLii£isaa»^aihorized  by  law 

controversy  or 
§  76.  Misconduct  of  officers  at  drawing  of  jurors  and  ^  any  inollCyf 

tion  of  a  jury.  ieement  there- 

A  person  authorized  by  law  to  assist  at  the  drawing  o  L^byTs  pun- 

neling  of  grand  or  trial  jurors  to  attend  a  court,  or  a  U  .^  q^  ^&uq 
court,  or  to  try  any  cause  or  issue,  or  to  assist  in  the  form 

a  jury,  who  either  i 

1.  Designedly  puts,  or  consents  to  the  putting,  upon  a  W-  Y.,  489;  5 
jurors  as  having  been  drawn,  any  name  which  was  not  la 

drawn  for  that  purpose;  or  \oiTor 

2.  Designedly  omits  to  place  on  sucli  a  list  any  name  \  •  ft  juR)£  or 
was  lawfully  drawn ;  or  lect  to  his 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  ha  ^  or  mat- 
been  drawn  which  was  not  lawfully  drawn;  or  Wise,  or  in 

4.  Designedly  withdraws  from  the  box,  or  other  receptacle  mlty  of  a 
the  ballots  containing  the  names  of  such  jurors,  any  paper  , 

ballot  lawfully   placed   or   belonging  there   and   containing   t.    ■ 

name  of  a  juror,  or  omits  to  place  in  such  box  or  receptacle  an.    ^^ ^ 

name  lawfully  drawn  or  designated,  or  places  in  such  box  o.  wn*eling 
receptacle  a  paper  or  ballot  containing  the  name  of  a  person  not  ourt?  or 
lawfullv  drawn  and  designated  as  a  juror ;  or  % 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is  unfair,      list  of 
partial  or  improper  in  any  other  respect ;  or 

6.  Who  violates  any  of  the  provision*  of  sections  eleven  hun- 
dred and  sixty-three,  eleven  hundred  and  sixty-four,  or  eleven 
hundred  and  sixty-five  of  the  code  of  civil  procedure; 

Is  guilty  of  a  misdemeanor.  i 

Amended  by  L.  1905,  chap.  692.    In  effect  .Tune  2,  1905.  I 
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§  79.  Offender  a  competent  witness,  etc, — A  person  of- 
fending against  any  provision  of  any  foregoing  sections  of  this 
Code  relating  to  bribery  is  a  competent  witness  against  another 
person  so  offending,  and  may  be  compelled  to  attend  and  testify 
upon  any  trial,  hearing,  proceeding,  or  investigation,  in  the  same 
manner  as  any  other  person.  But  the  testimony  so  given  shall 
not  be  used  in  any  prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying.  A  person  so  testifying  to  the 
giving  of  a  bribe  which  has  been  accepted,  shall  not  thereafter  be 
liable  to  indictment,  prosecution,  or  punishment  for  that  bribery, 
and  may  plead  or  prove  the  giving  of  testimony  accordingly,  in 
bar  of  such  an  indictment  or  prosecution. 

See  section  712,  post. 

The  case  of  People  v.  Sharp,  45  Hun,  487,  489,  491;  10  St.  Rep.,  522,  was 
reversed  in  107  N.  Y.,  427;  5  N.  Y.  Cr.,  569;  12  St.  Rep..  217. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App.),  526. 

Constitutional. — This  section  is  not  unconstitutional  in  its  compulsory 
provisions.  People  v.  Sharp,  107  N.  Y.,  439;  5  N.  Y.  Cr.,  569;  12  St.  Rep., 
217. 

Legislative  committee. — Under  this  section,  every  question  may  be  asked 
in  an  investigation  before  a  senate  committee,  which  is  pertinent  U)  the  sub- 
ject matter.  Id  Its  operation  is  not  excluded  by  the  provisions  of  sectious  68 
and  69,  ante.    Id. 

The  appearance  and  testimony  of  a  witness  before  a  legislative  committee 
are  compulsory.    Id. 

This  section  embraces  investigations  as  to  corporations  or  boards,  etc.,  be- 
fore a  legislative  committee.     Id. 

Testimony  given  before  senate  committee  is  privileged  and  cannot  be  used 
agaiust  the  witness  on  the  trial  of  an  indictment  for  bribery.     Id. 

This  section  includes  witnesses  giving  testimony  on  the  subject  of  brib- 
ery before  the  legislature  or  a  legislative  committee.  People  v.  Sharp,  9  St. 
Rep.,  165. 

Grand  jury. — Where  the  defendant  was  subpoenaed  and  testified  before 
the  grand  jury,  his  testimony  cannot  be  used  in  finding  an  indictment 
against  him.  People  t>.  Spencer,  48  St.  Rep..  804;  66  Hun,  150,  1;  21  N.  Y. 
8upp.,  33. 

§  80.  Bribery  of  witnesses. — A  person  who  is,  or  is  about 
to  be,  a  witness  upon  a  trial,  hearing,  or  other  proceeding,  before 
any  court  or  any  officer  authorized  to  hear  evidence  or  take  testi- 
mony, who  receives,  or  agrees  or  offers  to  receive,  a  bribe,  upon 
any  agreement  or  understanding  that  his  testimony  shall  be  influ- 
enced thereby,  or  that  he  will  absent  himself  from  the  trial,  hear- 
ing or  other  proceeding,  is  guilty  of  a  felony. 

See  section  113,  post. 

§  81.  Definition  of  "jurors."— The  word  "juror,"  as  used 
in  this  chapter  includes  a  talesman,  and  extends  to  jurors  in  all 
courts  whether  of  record  or  not  of  record,  and  in  special  proceed- 
ings, and  before  any  officer  authorized  to  impanel  a  jury  in  any 
case  or  proceeding. 
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In  cases  where,  before  the  expiration  of  a  term  of  imprisonment,  the  prisoner 
escapes,  no  new  award  of  execution  is  necessary.  Haggerty  v.  People,  53  N. 
Y.,  478.  He  may  be  retaken  at  any  time,  and  confined  under  the  authority  of 
the  original  judgment  nntil  his  term  has  been  accomplished.    Id. 

§  85.  Prisoner  escaping. — A  prisoner  who,  being  confined 
in  a  prison,  or  being  in  lawf nl  custody  of  an  officer  or  other  per- 
son, oy  force  or  fraud  escapes  from  such  prison  or  custody,  is 
guilty  of  felony  if  such  custody  or  confinement  is  upon  a  charge, 
arrest,  commitment,  or  conviction  for  a  felony ;  and  of  a  misde- 
meanor if  such  custody  or  confinement  is  upon  a  charge,  arrest, 
commitment  or  conviction  for  a  misdemeanor. 

See  notes  under  section  92,  post. 

Bights  of  escaped  prisoner. — An  escaped  prisoner  cannot  take  any  action 
before  the  court.  People  v.  Genet,  59  N.  Y.,  80;  Keenan  *.  O'Brien,  23  St. 
Rep  ,  478;  53  Hun,  30;  McMonagle  v.  Conkey,  14  id.f  826;  Matter  of  O'Byrne, 
55  id.,  438;  29  St.  Rep.,  116. 

Homicide  while  attempting  to  escape.— A  charge  that  the  homicide  was 
committed,  while  the  defendant  was  attempting  to  escape  from  jail  where  he 
Was  confined  upon  a  charge  of  felony,  if  sustained  by  proof,  renders  the  kill- 
ing the  crime  of  murder  in  the  first  degree,  without  regard  to  the  degree  of 
deliberation  or  premeditation  exercised  in  its  commission.  People  v.  Johnson, 
110  N.  Y.,  141;  16  St.  Rep.,  846. 

See  People  c.  Johnson,  46  Ilun,  670;  13  St.  Rep.,  48. 

§  86.  Attempt  to  escape  from  state  prison. — A  prisoner 

confined  in  a  state  prison  for  a  term  less  than  for  life,  who  at- 
tempts by  force  or  fraud,  although  unsuccessfully,  to  escape  from 
sucn  prison,  is  guilty  of  felony. 

§  87.  Aiding  escape. — A  person  who,  with  intent  to  effector 
facilitate  the  escape  of  a  prisoner,  whether  the  escape  is  effected 
or  attempted  or  not,  enters  a  prison,  or  conveys  to  a  prisoner  any 
information,  or  sends  into  a  prison  any  disguise,  instrument^ 
weapon,  or  other  thing,  is  guilty  of  felony,  if  the  prisoner  is  heldt 
upon  a  charge,  arrest,  commitment,  or  conviction  for  a  felony ;  ami 
of  a  misdemeanor,  if  the  prisoner  is  held  upon  a  charge,  arrest., 
commitment,  or  conviction  lor  a  misdemeanor. 

See  notes  under  section  82,  ante. 

§  88.  Aiding  escape. — A  person  who  aids  or  assists  a  pris 
oner  in  escaping,  or  attempting  to  escape,  from  the  lawful  custod  3 
of  a  sheriff,  or  other  officer  or  person,  is  guilty  of  a  misdemeanor 
if  the  prisoner  is  held  under  arrest,  commitment  or  conviction  fcx 
a  misdemeanor,  or  upon  a  charge  thereof ;  and  of  a  felony,  if  tin* 
prisoner  is  held  under  an  arrest,  commitment,  or  conviction  for  a 
felony,  or  upon  a  charge  thereof. 

Bee  notes  under  section  82,  ante. 

%  89.  Officer  suffering  eseape. — A  sheriff,  or  other  officer 
or  person,  who  allows  a  prisoner,  lawfully  in  his  custody,  in  an^ 
action  or  proceeding,  civil  or  criminal,  or  in  any  prison  under  hi** 
charge  or  control,  to  escape  or  go  at  large,  except  as  permitted  hy 
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law,  or  connives  at  or  assists  such  escape,  or  omits  an  act  or 
duty  whereby  such  escape  is  occasioned,  or  contributed  to,  or  as- 
sisted, is 

1.  If  he  corruptly  and  willfully  allows,  connives  at,  or  assists 
the  escape,  guilty  of  a  felony  ; 

2.  In  any  other  case,  is  guilty  of  a  misdemeanor. 

See  section  58,  ante;  sections  114  and  115,  post. 

What  amounts  to  an  escape  from  civil  process.  Lovell  v,  Orser,  1  Bosw., 
349;  Littlefield  v.  Brown,  1  Wend.,  398;  Kellogg  v.  Gilbert,  10  John.,  220; 
Olmstead  v.  Raymond,  6  id.,  62;  Stone  v.  Woods,  5  id.,  182. 

§  90.  Officer  suffering  escape,  forfeits  office.— An  officer 
who  is  convicted  of  the  offense  specified  in  the  first  subdivision  of 
the  last  section,  forfeits  his  office,  and  is  forever  disqualified,  to 
hold  any  office,  or  place  of  trust,  honor  or  profit,  under  the  consti- 
tution or  laws  of  this  state. 

§  91 .  Concealing  escaped  prisoner.— A  person  who  know- 
ingly or  willfully  conceals,  or  harbors  for  the  purpose  of  conceal- 
ment, a  person  who  has  escaped  or  is  escaping  from  custody,  is 
guilty  of  a  felony  if  the  prisoner  is  held  upon  a  charge  or  convic- 
tion of  felony,  and  of  a  misdemeanor  if  th§  person  is  held  upon  a 
charge  or  conviction  of  misdemeanor. 

§  99.  Definition  of  prison.— The  term  "  prison,"  as  used  in 
this  chapter,  means  any  place  designated  by  law  for  the  keeping 
of  persons  held  in  custody  under  process  of  law,  or  under  lawful 
arrest 

The  common  jail  is  a  prison  within  the  meaning  of  section  85,  ante.  People 
r.  Johnson,  13  St.  Rep.,  48;  7  N.  Y.  Cr.,  402;  27  W.  Dig.,  619;  aff'd,  16  St. 
Rep..  846;  110  N.  Y.,  134. 

§  93.  Definition  of  prisoner.— The  terra  "  prisoner,"  as  used 
in  this  chapter,  means  any  person  held  in  custody  under  process 
of  law,  or  under  lawful  arrest 


CHAPTER  IV. 


Forging,  Stealing,  Mutilating  and  Falsifying  Judicial  and  Public  Records  and 

Documents. 

SicnoK  94.  Injury,  etc.,  to  public  record. 

95.  Offering  false  or  forged  instruments  to  be  filed  or  recorded. 

§  94;  I  injury,  etc.,  to  public  record. — A  person  who,  will- 
faliy  and  unlawfully  removes,  mutilates,  destroys,  conceals  or  ob- 
literates a  record,  map,  book,  paper,  document,  or  other  thing, 
filed  or  deposited  in  a  public  office  or  with  any  public  officer  by 
tothority  of  law,  is  punishable  by  imprisonment  for  not  more  than 
Sve  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars  or 
fcyboth. 
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What  included. — This  section  makes  provision  for  all  cases  of  injury  to 
returns,  whether  copies  or  originals.  People  v.  Wise,  8  N.  Y.  Cr.,  8o9;  2 
liow.  N.  8.,  92. 

In  order  to  bring  a  case  within  this  section,  it  must  appear  that  the  instru- 
ment mutilated  was  filed  or  deposited  with  the  defendant,  as  a  public  officer, 
l>y  authority  of  law.    Id. 

The  section  does  not  denounce  the  mutilation  of  every  paper,  but  only  where 
the  paper  is  filed  or  deposited  "by  authority  of  law."    Id. 

'I  his  section  does  not  cover  the  case  of  a  messenger,  who  may  not,  in  certirin 
oases,  be  a  public  officer,  but  may  be  a  mere  servant  or  employe  of  a  public 
officer.     Id 

This  section  includes  not  only  papers  and  documents  placed  in  a  public  office, 
or  with  a  public  officer,  for  permanent  care  and  preservation,  but  also  those 
placed  there  for  temporary  use  or  custody.  People  v.  Peck,  22  N.  Y.  Supp., 
576;  67  Hun,  564;  51  St.  Rep.,  475. 

The  statistics  required  to  be  gathered  by  the  commissioner  of  labor  statistics, 
including  answers  to  circulars  on  that  subject,  are  papers  deposited  with  a 
public  officer,  by  authority  of  law,  within  this  section.    Id. 

The  willful  and  unlawful  destruction  of  such  papers  is  a  violation  thereof. 
LI. 

Not  every  paper  that  comes  into  a  public  office  in  the  performance  of  the 
duties  of  the  officer,  who  h.\s  charge  of  the  office,  is  within  this  section.  Peo- 
ple tJ.  Peck,  52  St.  Rep.,  913;  138  N.  Y.,  397.  But  papers,  which  a  public 
officer  is  required  to  obtain  in  the  discharge  of  his  official  duties,  which  have 
public  importance  and  are  of  permanent  value  and  may  serve  a  useful  purpose, 
are,  after  they  have  been  deposited  it  his  office  or  with  him,  under  its  protec- 
tion.   Id. 

A  defense,  upon  the  trial  of  an  indictment  for  destroying  them,  that  they  are 
the  private  papers  of  the  person  sending  them,  or  that  the  information  thus 
communicated  was  confidentially  disclosed,  cannot  be  sustained.    Id. 

Indictment— The  indictment  under  this  section  need  not  negative  the  ex- 
istence of  circumstances  under  which  it  would  be  lawful  for  the  commissioner 
of  statistics  to  destroy  public  documents  in  his  possession.  Id.  This  is  matter 
of  defense,  to  be  established  at  the  trial.    Id. 

§  95.  Offering  false  or  forged  instruments  to  be  filed  or 
recorded. — A  person  who  knowingly  procures  or  offers  any  false 
or  forged  instrument  to  be  filed,  registered  or  recorded   in  any 

tublic  office  within  this  state,  which  instrument,  if  genuine,  might 
e  filed  or  registered  or  recorded  under  any  law  of  this  state  or  of 
the  United  States,  is  guilty  of  felony. 


CHAPTER  V. 
Perjury  and  Subornation  of  Perjury. 

Section  96.  Perjury. 

97.  Irregularities  in  the  mode  of  administering  oaths. 

98.  Incompetency  of  witness  no  defense  for  perjury. 

99.  Witness's  knowledge  of  malerialty  of  his  testimony  not  necefr 

wiry. 

100.  Making  of  deposition,  etc.,  when  deemed  complete. 

101.  Statement  of  that  which  one  does  not  know  to  be  true. 

102.  Summary  committal  of  witnesses  who  have  committed  perjury. 

103.  Witnesses  necessary  to  prove  the  perjury,  may  be  bound  over  to 

appear. 

104.  Documents  necessary  to  prove  such  perjury  may  be  detained. 

105.  Subornation  of  perjury  defined. 

1U6.  Punishment  of  perjury  and  subornation. 
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§!KJ.   Perjury. — A  person  who  swears  or  affirms  that  he  will 
truly  testify,    declare,  depose,  or  certify,  or  that  any  testimony, 
declaration,   deposition,  certificate,  affidavit  or  other  writing  by 
him  subscribed,  is  true,  in  an  action,  or  a  special  proceeding,  or 
upon  any    hearing,  or  inquiry,  or  on  any  occasion  in  which  an 
oath  is  required  by  law,  or  is  necessary  for  the  prosecution  or  de- 
ionse  of  a  private  right,  or  for  the  ends  of  public  justice,  or  may 
lawfully  be  administered,  and  who  in  such  action  or  proceeding, 
or  on  such  hearing,  inquiry  or  other  occasion,  willfully  and  know- 
ingly testifies,  declares,  deposes,  or  certifies  falsely,  in  any  material 
matter,  or  states  in  his  testimony,  declaration,  deposition,  affidavit, 
<>r  certificate,  any  material  matter  to  be  true  which  he  knows  to 
be  false,  is  guilty  of  perjury. 

See  sections  842-849,  inclusive,  of  Code  of  Civil  Procedure. 

If  a  person  swears  falsely  in  respect  to  any  fact  relevant  to  the  issue  being 
tried,  he  is  guilty  of  perjury,  though  the  case  failed  from  defect  of  proof  of 
another  fact,  and  though  the  other  fact  alleged  had  no  existence.  People  v. 
Grimshaw,  2  N.  Y.  Cr.,  394;  33  Hun,  509;  20  W.  Dig.,  HC;  Wood  v.  People, 
59  N.  Y.,  117. 

Oath  without  knowledge.— In  order  to  fasten  the  guilt  of  perjury  on  one 
who  swears  to  an  affidavit  of  which  he  does  not  know  the  contents,  he  must 
have  known,  at  the  time  he  verified  it.  that  he  did  not  know  its  contents,  and 
he  must  have  willingly  made  it  knowing  that  he  knew  nothing  about  its  con- 
tails  or  the  facts  alleged.     Byrnes  v.  Byrnes,  102  N.  Y.,  9. 

An  unqualified  statement  of  that  which  one  does  not  know  to  be  true  is 
equivalent  to  a  statement  of  that  which  he  k  ows  to  be  false/  Kane  v.  City  of 
Brooklyn.  24  St.  Rep..  539;  114  N.  Y.,  591;  see  section  101,  post. 

To  justify  a  conviction  of  perjury  under  this  section,  it  must  be  shown  that 
rlie  falsitv  of  the  testimony  was  known  to  the  witness  at  the  time  it  was  given. 
People  r."  Dishler,  38  Hun,  179;  4  M.  Y.  Cr.,  190.  If  he  testifies  under  an 
hoi^st  mistake  and  belief,  he  is  not  guilty  of  perjury.     Id. 

Claim  against  city — False  statements  corruptly  made  in  an  affidavit  to  a 
cLim  against  a  city,  which  was  not  used  before  the  common  council  to  pro- 
care  the  audit  of  the  claim,  do  not  constitute  the  crime  of  perjury,  under  this 
section      People  t.  Allen,  9  St.  Rep.,  624. 

Credibility. — Perjury  may  be  assigned  upon  false  testimony,  going  to  the 
cr^iit  of  a  witness.     People  v.  Courtney,  94  N.  Y.,  494;  1  N.  Y.  Cr.,  585. 

Police  commissioners. — Where  the  information  sought  by  a  question  put 
t"  a  witness  in  legal  and  proper  to  aid  the  police  commissioners  in  determining 
lij-j*  moral  fitness  of  an  applicant  for  a  position,  a  false  answer  thereto  is  per- 
jurv.     People  v.  Link,  0  N.  Y.  Cr.,  185;  4  N.  Y.  Supp.,  435. 

Report. — Where  a  report  is  made  under  section  279,  chapter  409  of  1882, 
ti-j'l  the  defendant  knowing  such  report  to  be  false,  willfully  and  corruptly 
make*  a  fal*e  affidavit  verifying  it,  this  constitutes  perjurv  under  this  section. 
P-.ple  r.  Ostrander.  45  St.  Rep  ,  557;  64  Hun,  335;  19  N*  Y.  Supp.,  327. 

It  is  not  necessary  to  state  the  facts  sworn  to  in  the  affidavit  of  verification 

fc*;f.    id. 

Sheriff's  account.— An  oath  can  be  lawfully  administered  to  verify  and 
strain  a  sheriff's  recount  of  the  names  of  persons  confined  in  jail  and  num- 
to  and  time  for  which  they  were  supported,  and  when  so  administered  it  is  a 
deposition,  declaration,  affidavit  or  certificate  necessary  to  the  prosecution  or 
defense  of  a  private  right.  People  o.  Bowe.  3  N.  Y.  Cr.,  149;  34  Hun,  528. 
A  false  oath  to  such  account  is  perjury.     Id. 

Tax  sale. — This  section  is  broad  enough  in  its  provisions  to  subject  a  wit 
*»  or  deponent  to  the  pains  and  penalties  of  perjury,  for  awe* rim;  falsely  on 
iliearinir  or  inquiry  before  the  comptroller,  on  an  application  to  e«ncil  a  mx 
•k.  etc     People  ex  rel.  Ostrander  v.  Chapin,  105  N.Y.,  317;  7  St.  Rep.,     09. 
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§  07.  Irregularities  in  the  mode  of  administering  oatl 

— It  is  no  defense  to  a  prosecution  for  perjury  that  an  oath  * 
administered  or  taken  in  an  irregular  manner.  The  term  "  oatl 
includes  an  affirmation,  and  every  other  mode  authorized  by  L 
of  attesting  the  truth  of  that  which  is  stated. 

See  sections  842-849,  inclusive,  of  Code  of  Civil  Procedure. 

Essentials  of  valid  oath.— To  make  a  valid  oath,  for  the  falsity  of  whi 
perjury  will  lie.  there  must  be  in  some  form,  in  the  presence  of  an  officer  i 
thorized  to  administer  it,  an  unequivocal  and  present  act,  by  which  the  affli 
consciously  takes  upon  himself  the  obligation  of  an  oath.  O'Reiley  v.  Peop 
86  N.  Y.,  161.  The  mere  delivery  of  an  affidavit,  signed  by  the  person  preMi 
ing  it,  to  the  officer  for  his  certificate,  is  not  such  au  act.    Id.  , 

The  certificate  of  the  officer  is  not  the  oath.     O'Reiley  r.  People,  86  K^ 
161.    It  presupposes  an  oath  already  taken,  of  which  fact  it  but  fur  "  " 
evidence.    Id.    It  is  not  conclusive  but  may  be  n  butted.    Id. 

There  must  be  proof  of  the  oath  taken,  independent  of  the  official  i 
catc,  signature,  seal  and  jurat.     Case  v.  People,  76  N.Y.,  242. 

Where  the  officer  certifies  a  signed  affidavit,  without  the  appcaranc 
signer,  no  perjury  is  committed.    Id.  &  1 

De  facto  officer. — A  challenged  voter,  who  swears  falsely  before  a 
board  <f  inspectors,  is  liable  to  the  same  punishment  as  though  the  o      In 
been  admiuisted  by  inspectors  de  jure.    People  t>.  Cook,  8  N.  Y.,  8U.      jl, 

§  08.  Incompetency  of  witness,  no  defense  for  pel  loMi 

: — It  is  no  defense  to  a  prosecution  for  perjury  that  the  deft  posec 
was  not  competent  to  give  the  testimony,  deposition  or  cerl  ^ 
of  which  falsehood  is  alleged.     It  is  sufficient  that  he  ac    ,, 
was  permitted  to  give  such  testimony  or  make  such  deposit     er 
certificate.  Add 

Incompent  as  witness.— A  witness,  who  testifies  falsely  as  to  a  i 
fact,  is  guilty  of  perjury,  though  he  is  not  a  competent  witness  in  the  case,  an 
is  especially  inadmissible  to  prove  the  particular  fact  to  which  he  testiflfl 
Chamberlain  t>.  People,  23  N.  Y.,  85. 

This  section  was  enacted  to  preserve  and  maintain  the  general  rule  th* 
though  a  person  is  not  a  legal  and  competent  witness  in  a  case,  if  he  is  actual! 
admitted  by  the  court  and  testifies,  he  commits  perjury  when  what  he  testiflt 
to  is  willfully  false.  People  v.  Bowe,  84  Hun,  528;  8  N.  Y.  Cr.,  159.  It  ii 
eludes  not  only  evidence  given  in  the  course  of  legal  proceedings,  but  oatl 
taken  under  due  authority  of  law.     Id. 

Under  this  section,  where  an  oath  may  be  taken,  the  party  or  person  wt 
takes  it,  even  though  it  is  not  given  in  the  course  of  legal  proceedings,  canw 
protect  himself  against  criminal  accountability,  by  alleging  his  incompetent 
to  give  the  deposition  or  certificate,  of  which  the  falsehood  is  alleged.    Id. 

bee  People  v.  Trumpbour,  64  Hun,  347;  45  St.  Hep.,  563. 

§  99.  Witness'  knowledge  of  materiality  of  his  test 
mony  not  necessary. — It  is  no  defense  to  a  prosecution  for  pe 
jury  that  the  defendant  did  not  know  the  materiality  of  the  fals 
statement  made  by  him ;  or  that  it  did  not  in  fact  affect  the  pr< 
ceeding  in  or  for  which  it  was  made.  It  is  sufficient  that  it  ws 
material,  and  might  have  aflected  such  proceeding. 

8ee  notes  under  sections  96  and  97,  ante. 

Failure  of  case. — Failure  of  case  supported  by  perjury  is  no  defeus 
Wood  v.  People,  59  N.  Y.,  117. 
If  a  witness  swears  falsely  in  respect  to  any  fact  or  circumstance  which 
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material  as  part  of  the  entire  issue,  he  is  guilty  of  perjury,  though  the  case  fails 
froin  defect  of  proof  of  another  essential  fact.     la. 

Material  ity. — It  is  necessary  that  the  false  statement  tends  directly  to  prove 
the  iiAue.  Id.  If  circumstantially  material,  or,  if  it  tends  to  support  and 
give  credit  to  the  witness  in  respect  to  the  main  fact,  it  is  perjury.    Id. 

§  lOO.  Making  of  deposition,  etc.,  when  deemed  com- 
plete.— The  making  of  a  deposition  or  certificate  is  deemed  to  be 
complete,  within  the  provisions  of  this  chapter,  from  the  time 
when  it  is  delivered  by  the  defendant  to  any  other  person  with 
intent  that  it  be  uttered  or  published  as  true. 

Am  affidavit,  neither  required  by  law,  nor  necessary  for  the  prosecution  or 
idmm  of  a  pri«ajMMU^fiL&r  the  ends  of  public  justice,  is  not  complete 

»-• »     ajm  -     --* —        TJMBWaM— >  r      —  -  /»^»- 

§    101-a.    Contradictory  statements  under  oath. 

In,  any  prosecution  for  perjury  the  falsity  of  the  testimony  < 
statement  set  forth  in  the  indictment  shall  be  presumptively  e 
lablished  by  proof  that  the  defendant  has  testified,  declared,  d 
posed  or  certified  under  oath  to  the  contrary  thereof  in  any  oth 
written,  testimony,  declaration,  deposition,  certificate,  affidavit  . 
other  writing  by  him  subscribed. 

Added    by    L-    1906>  ch-  324«     Tn  effect  SePtember   l>   1906- 

_~— y  wtuuiu«aiui  niciit>a»t>»  ttiiu  nave  corn- 
Bitted  perjury- — Where  it  appears  probable  to  a  court  of  record 
that  a  person,  who  has  testified  before  it  in  an  action  or  proceed- 
ing in  that  court,  has  committed  perjury  in  any  testimony  so 
given,  the  court  may  immediately  commit  him,  by  an  order  or 
process  for  that  purpose,  to  prison,  or  take  a  recognizance,  with 
sureties,  for  his  appearing  and  answering  to  an  indictment  for 
perjury. 

Where  a  witness  testifies  to  a  palpable  untruth,  in  the  presence  of  the  court, 
tbe  power  of  the  court  to  order  him  into  custody  for  perjury,  is  undoubted. 
Iinsday  c.  People,  67  Barb.,  561.  To  do  so  or  to  direct  other  proceedings  to 
bt  tifcen  to  punish  him  for  the  perjury,  is  discretionary.    Id. 

§  103.  Witnesses  necessary  to  prove  perjury,  may  be 
bound  oyer  to  appear. — In  a  case  specified  in  the  last  section, 
toe  court  may  bind  over  witnesses  to  establish  the  perjury,  to  ap- 
pear at  the  proper  court  to  testify  before  a  grand  jury,  and  also 
spon  the  trial,  in  case  an  indictment  is  found  for  the  perjury.  It 
must  cause  immediate  notice  of  any  such  commitment  or  recog- 
nizance, with  the  names  of  the  witnesses  so  bound  over,  to  be 
given  to  the  district  attorney  of  the  county. 

Twt  wits  esses. — Formerly  the  testimony  of  two  witnesses  was  requisite  to 
•watiction.  but  the  rule  has  been  relaxed.  Peopb  v.  Stone,  32  Hun,  41;  2 
5.  Y.  Cr..  446.  What  is  now  required  is  evidence  sufficient  to  counterbalance 
i>or h  of  the  defendant,  and  the  legal  presumption  of  his  innocence.     Id. 
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§  104.  Documents  necessary  to  prove  perjury  may  1 
detained. — In  such  a  case,  if  a  paper  or  document,  produced  I 
either  party,  is  deemed  by  the  court  necessary  to  be  used  in  tl 
prosecution  for  the  perjury,  the  court  may  detain  the  same,  ai 
direct  it  to  be  delivered  to  the  district  attorney. 

§  105.  Subornation  of  perjury  defined.— A  person,  wl 
willfully  procures  or  induces  another  to  commit  perjury,  is  guil 
of  subornation  of  perjury. 

See  section  291  of  Code  of  Criminal  Procedure. 

Indictment. — Under  the  provisions  of  the  Revised  Statutes,  it  is  not  ess< 
tial  to  the  validity  of  an  indictment  for  the  offense  that  it  should  aver  that  t 
accused  incited  or  solicited  the  other  person  to  commit  perjury.  Stratton 
People,  81  N.  Y.,  629.  An  averment  of  an  offer  of  a  valuable  considerati 
for  the  purpose  specified  is  sufficient.     Id. 

Proof— The  evidence  of  the  perjured  party  unsupported  is  not  sufficient 
convict  the  defendant  of  subornation  of  perjury.    Stratton  v.  People,  81 
Y.,  629;  People  t>.  Moett,  23  Hun,  63. 

What  not.-— An  attorney  who,  for  the  purpose  of  procuring  depositions 
several  witnesses,  sent  money  in  advance  to  them,  together  w.th  false  answi 
to  the  interrogatories  annexed  to  the  commission  though  he  did  not  know  tl 
they  were  false,  was  held  not  to  be  guilty  of  subornation  of  perjury.  Mat 
of  Eldridge,  82  N.  Y.,  161;  9  W.  Dig.,  6. 

§  106.  Perjury  and  subornation  thereof,  how  punishe 

Perjury  and  subornation  of  perjury  are  each  punishable  as  f< 
lows: 

1.  When  the  perjury  is  committed  upon  the  trial  of  an  indi 
ment  for  felony,  by  imprisonment  for  a  term  not  exceeding  tw en 
years. 

2.  In  any  other  case,  by  imprisonment  for  a  term  not  excee 

ing  ten  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  fixed  a  maximum  of  punishment  under  each  subdivisic 


CHAPTER  VL 

Falsifying  Evidence. 

Section  107.  Offering  false  evidence. 

108.  Deceiving  a  witness. 

109.  Preparing  false  evidence. 

110.  Destroying  evidence. 

111.  Presenting  or  dissuading  witnesses  from  attending. 

112.  Inducing  another  to  commit  perjury. 

113.  Bribing  witnesses. 

§  107.  Offering  false  evidence. — A  person  who,  upon  ai 
trial,  hearing,  inquiry,  investigation  or  other  proceeding  authc 
ized  by  law,  offers  or  procures  to  be  offered  in  evidence  or  to  I 
used  on  a  motion,  as  genuine,  a  book,  paper,  document,  record 
other  instrument  in  writing,  knowing  the  same  to  have  be< 
forged  or  fraudulently  altered,  is  guilty  of  felony. 
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§  113.  Bribing  witnesses. — A  person  who  gives  or  offers  or 
promises  to  give,  to  any  witness  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement  that  the 
testimony  of  such  witness  shall  be  thereby  influenced,  or  who 
attempts  by  any  other  means  fraudulently  to  induce  any  witness 
to  give  false  testimony  or  to  withhold  true  testimony,  is  guilty  of 
a  felony. 
See  note  under  section  80,  ante. 


CHAPTER  VIL 

Other  Offenses  against  Public  Justice. 

Section  114.  Injury  to  records  and  misappropriation  by  ministerial  officers. 

115.  Permitting  escapes,  and  other  unlawful  acts,  committed  by  min- 

isterial officers. 

116.  Neglecting  or  refusing  to  execute  process. 

117.  General  provision  as  to  neglect  of  public  officers. 
117a. Neglect  of  county  officer  to  make  report. 

118.  Delaying  to  take  person  arrested  for  crime  before  a  magistrate. 

119.  Making  arrests,  etc.,  without  lawful  authority. 

120.  Misconduct  in  executing  search  warrant. 

121.  Refusing  to  aid  officer  in  making  an  arrest. 

122.  Refusing  to  make  an  arrest. 

123.  Resisting  execution  of  process;  places  declared  in  insurrection, 

124.  Resisting  publicofficer  in  the  discharge  of  his  duty. 

125.  Compounding  crimes. 

126.  Conviction  of  primary  offender,  etc. 

127.  Intimidating,  etc.,  public  officer. 

128.  Suppressing  evidence. 

129.  Buying  lands  in  suit. 

130.  Buying  pretended  titles. 

131.  Mortgage  of  lands  under  adverse  possession  not  prohibited. 

132.  Common  barratry  defined. 
183.  Declared  a  misdemeanor. 

134.  What  proof  is  required. 

135.  Interest. 

136.  Buying  demands  for  suit  by  an  attorney. 

137.  Buying  demands  by  a  justice  or  constable,  for  suit  before  a  jus- 

tice. 

188.  Officers  inducing  suits  to  be  brought. 

139.  Forfeiture  of  office. 

140.  Receiving  claims  in  what  cases  allowable. 

141.  Application  of  previous  sections. 

142.  Witness'  privilege  restricted. 

143.  Criminal  contempts. 

144.  Grand  juror  acting  after  challenge  has  been  allowed. 

145.  Inspection  of  depositions  on  examination,  to  whom  allowed. 

146.  Disclosure  of  depositions  returned  by  grand  jury  with  present 

ment. 

147.  Racing  near  a  court. 

148.  Misconduct  by  attorneys. 

149.  Permitting  attorney's  name  to  be  used. 

150.  In  what  cases  lawful. 

151.  Production  of  pretended  heir. 

152.  Substituting  one  child  for  another. 
158.  Importing  foreign  convicts. 

154.  Omission  of  duty  by  public  officer. 
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Section  154a.  Falsely  making  e& rolled  person  exempt. 

155.  Punishment  for  commission  of  prohibited  acts. 

156.  Disclosing  fact  of  indictment  having  been  found. 

157.  Grand  juror  disclosing  what  transpired  before  the  grand  jury, 
157a.  Stenographer  disclosing  evidence  taken  before  grand  jury. 

158.  Instituting  suit  in  false  name. 

159.  Maliciously  procuring  search  warrant 

160.  Unauthorized  communications  with  prisoners  prohibited. 

161.  Neglect  to  return  names  of  constables. 

162.  Falsely  certifying,etc.,  as  to  deeds. 

163.  Other  false  certificates. 

164.  Penally  ror  recording,  etc.,  without  acknowledgement. 

165.  False  auditing  and  paying  claims. 

166.  False  auditing  and  paying  claims. 

167.  False  auditing  and  paying  claims. 

§  114.  Injury  to  records  and  misappropriation  by  min- 
isterial officers. — A  sheriff,  coroner,  clerk  of  a  court,  constable 
or  other  ministerial  officer,  and  every  deputy  or  subordinate  of 
any  ministerial  officer,  who  either: 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates  or  falsifies 
any  record  or  paper  appertaining  to  his  office;  or, 

2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of 
another  person,  or  secretes  with  intent  to  appropriate  to  such  use, 
any  money,  evidence  of  debt  or  other  property  intrusted  to  him 
in  virtue  of  his  office, 

Is  guilty  of  felony. 

See  sections  58  and  94,  ante  ;  sections  470  and  472,  post. 
The  value  of   the  paper,  etc.,  is  of  no  importance.     Ayres  v.  Covill,  18 
Barb.,  263.     But  it  must  be  a  record  or  paper  appertaining  to  the  office. 

§115.  Permitting  escapes  and  other  unlawful  acts, 
committed  by  ministerial  officers.— A  sheriff,  coroner,  clerk 
of  a  court,  constable,  or  other  ministerial  officer,  and  every  deputy 
or  subordinate  of  any  ministerial  officer,  who  either: 

1.  Receives  any  gratuity  or  reward,  or  any  security  or  promise 
of  one,  to  procure,  assist,  connive  at  or  permit  any  prisoner  in 
his  custody  to  escape,  whether  such  escape  is  attempted  or  not; 
or. 

2.  Commits  any  unlawful  act  tending  to  hinder  justice, 
Is  guilty  of  misdemeanor. 
See  sections  58,  89  and  90,  ante. 

§116.  Neglecting  or  refusing  to  execute  process. — An 

officer  who,  in  violation  of  a  duty  imposed  upon   him  by  law  ta 

receive  a  person  into  his  official  custody,  or  into  a  prison  under 

kis  charge,  willfully  neglects  or  refuses  so  to  do,  is  guilty  of  a 

misdemeanor. 

See  section  154.  post. 

See  Smith  t.  Botens,  36  St.  Rep.,  55;  13  N.  Y.  Supp.,  224. 

§117.  General  provision  as  to  neglect,  etc.— A  public 
officer,  or  person  holding  a  public  trust  or  employment,  upon 
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whom  any  duty  is  enjoined  by  law,  who  willfully  neglects  to  per- 
form the  duty,  is  guilty  of  a  misdemeanor.  This  and  the  preced- 
ing section  do  not  apply  to  cases  of  official  acts  or  omissions  the 
prevention  or  punishment  of  which  is  otherwise  specially  pro- 
vided by  statute. 

See  sections  154,  471  and  684,  post. 

The  reference  to  section  1175  of  this  Code,  in  People  ex  rel.  Wright  v.  Com- 
mon Council,  etc.,  2  How.  N.  8.,  68;  16  Abb.  N.  C,  114,  is  to  the  above  sec- 
tion. 

Otherwise  specially  provided.— The  prevention  or  punishment,  contem- 
plated in  the  last  clause  of  this  section,  must  be  otherwise  specially  provided 
by  statute  for  a  particular  case.  People  v.  Meakim,  44  St.  Rep.,  752;  8  N.  Y. 
Cr.,  409;  183  N.  Y.,  221;  aff'g  61  Hun,  327;  40  St.  Rep.,  688;  15  N.  Y.  Supp., 
918. 

Bar. — The  remedy  provided  in  section  2090  of  the  Code  of  Civil  Procedure 
is  no  bar  to  an  indictment  under  this  section.  Id.  But  the  punishment  by 
way  of  fine,  which  may  be  imposed  in  the  former  proceeding,  would  be  taken 
into  account  by  the  court  in  measuring  its  punishment  upon  a  conviction  of 
the  same  person  for  a  misdemeanor  under  this  section.    Id. 

A  determination  made  in  a  civil  proceeding  to  remove  a  public  officer  for 
neglect  or  malfeasance  in  office  is  not,  in  any  proper  sense,  a  conviction  of 
such  officer  of  a  crime.    Id. 

When  guiltv. — The  refusal  of  officers,  empowered  to  administer  oaths, 
when  requested:,  subjects  them  to  indictment  for  misdemeanor.  People  r. 
Brooks,  1  Denio,  457.    The  neglect,  if  intentional,  is  willful.    Id. 

No  public  officer  has  been  invested  with  the  discretion  to  omu  to  carry  into 
effect  a  law  of  the  state  for  the  reason  that  he  may  not  approve  of  its  object  of 
policy,  or  for  any  other  reason.  People  ex  rel.  Wright  v.  Common  Council, 
etc.,  2  How.  N.  S.,  68;  16  Abb.  N.  C,  114. 

When  not  guilty. — When  board  of  education  not  liable  for  neglect  of  offi- 
cial duty.     Williams  «.  People,  15  W.  Dig..  371. 

By  the  excise  law  of  lb92,  special  provisions  are  made  for  the  punishment  of 
the  commissioners  for  a  willful  neglect  of  duty  by  them.  People  v.  Meakim, 
8  N.  Y.  Cr.,  120;  133  N.  Y.,  221;  44  St.  Rep.,  752;  aff'g  61  Hun,  327;  40  St. 
Rep.,  688;  15  X.  Y.  Supp.,  918. 

A  refusal  of  the  excise  commissioners  to  act  upon  a  verbal  charge  against  a 
licensee  is  not  a  violation  of  duty  under  the  new  act  of  1892.    Id. 

See  People  v.  Meakim,  21  N.  Y.  Supp.,  1104. 

§  117a.  Neglect  of  county  officer  to  make  report.— A  county  officer  of 
an  officer  whose  salary  is  paid  by  the  county,  who  neglects  or  refuses  to  make 
a  report  under  oath  to  the  board  of  supervisors  of  such  county  on  any  subjects 
or  matters  connected  with  the  duties  of  his  office,  whenever  required  by  reso- 
lution of  such  board,  is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  692  of  18>)3,  and  will  iro  into  effect  October 
1.  1803. 

§  117b.  Neglect  of  duty  by  superintendent  or  overseer  of  the  poor. 

— The  county  superintendents  of  the  poor,  or  any  overseer  of  the  poor,  whose 
duty  it  shall  be  toprovide  for  the  support  of  any  bastard  and  the  sustenance 
of  its  mother,  who  shall  neglect  to  perform  such  duty,  shall  be  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction,  be  liable  to  a  tine  of  t  wo  hundred  and  fifty 
dollars,  or  to  imprisonment  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment. 

Added  by  chap.  550  of  1896.    In  effect,  September  1,  1896. 

§  118.  Delay  to  take  person  arrested  for  crime  before  a  magistrate. 
— A  public  officer  or  other  person  having  arrested  any  person  upon  a  criminal 
charge  who  willfully  and  wrongfully  delays  to  tako  such  person  before  a 
magistrate  having  jurisdiction  to  take  his  examination,  is  guilty  of  a  misde- 
meanor. 

See  section  556,  post;  section  165  of  Code  of  Criminal  Procedure. 


Of  the  State  of  New  York.  57 

§119.  Appointment  of  special  deputy  sheiffs,  peace 
officers,  etc.  Exercising  functions  of  such  officers  and 
making  arrsts,  etc.,  without  authority.— No  sheriff  of  a 
county,  mayor  of  a  city,  or  officials,  or  person  authorized  by  law 
to  appoint  special  deputy  sheriffs,  special  constables,  marshals, 
policemen,  or  other  peace  officers  in  this  state,  to  preserve  the 
public  peace  or  quell  public  disturbance,  shall  hereafter,  at  the  in- 
stance of  any  agent,  society,  association  or  corporation,  or  other- 
wise, appoint  as  such  special  deputy,  special  constable,  marshal, 
policeman,  or  other  peace  officer,  any  person  who  shall  not  be  a 
citizen  of  the  United  States  and  a  resident  of  the  state  of  New 
York,  and  entitled  to  vote  therein  at  the  time  of  his  appointment, 
and  a  resident  of  the  same  county  as  the  mayor  or  sheriff  or  other 
official  making  such  appointment;  and  no  person  shall  assume  or 
exercise  the  functions,  powers,  duties  or  privileges  incident  and  be- 
longing to  the  office  of  special  deputy  sheriff,  s:  ecial  constables, 
marshal  or  policemen,  or  other  peace  officer,  without  having  first 
received  his  appointment  in  writing  from  the  authority  lawfully 
appointing  hirn.  Any  person  or  persons  who  shall,  in  this  state, 
without  due  authority,  exercise,  or  attempt  to  exercise  the  func- 
tions of,  or  hold  himself  out  to  any  one  as  a  deputy  sheriff,  mar- 
shal, or  policeman,  constable  or  peace  officer,  or  any  public  officer, 
or  person  pretending  to  be  a  public  officer,  who,  unlawfully,  un- 
der the  pretense  or  color  of  any  process,  arrests  any  person  or  de- 
tains hitn  against  his  will,  or  seizes  or  levies  upon  any  property, 
or  dispossesses  any  one  of  any  lands  or  tenements  without  a  regu- 
lar process  therefor,  or  any  person  who  knowingly  violates  any 
other  provision  of  this  section,  is  guilty  of  a  misdemeanor.  But 
nothing  herein  contained  shall  be  deemed  to  affect,  repeal  or 
abridge  the  powers  authorized  to  be  exercised  under  sections  one 
hundred  and  two,  one  hundred  and  four,  one  hundred  and  sixty- 
nine,  one  hundred  and  eighty-three,  eight  hundred  and  ninety-five, 
eight  hundred  and  ninety-six  and  eight  hundred  and  ninety-seven 
of  the  Code  of  Criminal  Procedure ;  or  under  chapter  three  hun- 
dred and  forty -six  of  the  laws  of  eighteen  hundred  and  sixty- 
three,  as  amended  by  chapter  two  hundred  and  fifty-nine  of  the 
laws  of  eighteen  hundred  and  sixty-six,  and  chapter  one  hundred 
and  niuety-three,  of  the  laws  of  eighteen  hundred  and  seventy- 
five:  or  under  chapter  two  hnndrcd  and  twenty-three  of  the  laws 
of  eighteen  hundred  and  eighty ;  or  under  chanter  five  hundred 
and  twenty-seven  of  the  laws  of  eighteen  hundred  and  seventy- 
three;  or  under  chapter  two  hundred  and  five  of  the  laws  of 
eighteen  hundred  and  seventy-five;  but  all  places  kept  for  sum- 
mer resorts  and  the  grounds  of  racing  associations  in  the  counties 
of  New  York,  Kings  and  Westchester,  are  hereby  exempted  from 
the  provisions  of  this  act 
Amended  by  chap.  384  of  1882. 
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This  amendment  was  made  before  Cede  went  iuto  effect. 
Amended  by  chap.  272  of  189& 

This  amendment  substituted  the  present  for  the  former  section. 
See  section  550,  post;  section  183  of  Code  of  Criminal  Procedure. 

§  13©.  Misconduct  in  executing  search  warrant.— An 

oflicer,  who,  in  executing  a  search  warrant,  willfully  exceeds  his 
authority,  or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 

See  sections  159  and  550,  post. 

An  officer,  under  a  legal  warrant  to  search  for  stolen  goods,  may,  after  a 
demand  and  refusal,  break  open  the  outer  or  other  door.  Bell  v.  Clapp.  10 
John.,  203. 

§  131.  Refusing  to  aid  officer  in  making  arrest. — A  per- 
son, who,  after  having  been  lawfully  commanded  to  aid  an  officer 
in  arresting  any  person,  or  in  retaking  any  person  who  has  es- 
caped from  legal  custody,  or  in  executing  any  legal  process,  will- 
fully neglects  or  refuses  to  aid  such  officer,  is  guilty  of  a  misde- 
meanor. 

§  133.  Refusing  to  make  an  arrest. — A  person,  who,  after 
having  been  lawfully  commanded  by  any  magistrate  to  arrest  an- 
other person,  willfully  neglects  or  refuses  so  to  do,  is  guilty  of  a 
misdemeanor. 

§  133.  Resisting  execution  of  process  in  places  declared 
in  insurrection. — A  person,  who,  after  proclamation  issued  by 
the  governor  declaring  a  county  to  be  in  a  state  of  insurrection, 
resists  or  aids  in  resisting  the  execution  of  process  in  such  county, 
or  who  aids  or  attempts  the  rescue  or  escape  of  another  from  law- 
ful custody  or  confinement  in  such  county,  or  who  resists  or  aids 
in  resisting  a  force  ordered  out  by  the  governor  to  quell  or  sup- 
press an  insurrection,  is  guilty  of  a  felony. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

§  134.  Resisting  public  officer  in  the  discharge  of  his 
fluty. — A  person,  who,  in  any  case  or  under  any  circumstances 
not  otherwise  specially  provided  for,  willfully  resists,  delays  or 
obstructs  a  public  officer  in  discharging,  or  attempting  to  dis- 
charge, a  duty  of  his  office,  is  guilty  of  a  misdemeanor.     • 

See  section  47,  ante. 

§  13t5.  Compounding  crimes. — A  person  who  takes  money, 
or  other  property,  gratuity  or  reward,  or  an  agreement  or  promise 
therefor,  upon  an  agreement  or  understanding,  express  or  implied, 
tc  compound  or  conceal  a  crime,  or  a  violation  of  statute,  or  to 
abstain  from,  discontinue  or  delay,  a  prosecution  therefor,  or  to 
withhold  any  evidence  thereof,  except  in  a  case  where  a  compro- 
mise is  allowed  by  law,  is  guilty : 
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1.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison, 
for  not  more  than  five  years,  where  the  agreement  or  understand- 
ing relates  to  a  felony  punishable  by  death,  or  by  imprisonment 
in  a  state  prison  for  life  ; 

2.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  three  years,  where  the  agreement  or  understand- 
ing relates  to  another  felony  ; 

3.  Of  a  misdemeanor,  punishable  by  imprisonment  in  a 
county  jail  for  not  more  than  one  year,  or  by  fine  of  not  more 
than  two  hundred  and  fifty  dollars,  or  both,  where  the  agreement 
or  understanding  relates  to  a  misdemeanor,  or  to  a  violation 
of  a  statute  for  which  a  pecuniary  penalty  or  forfeiture  is  pre- 
scribed. 

See  sections  664-666  of  Code  of  Criminal  Procedure. 

Compounding  a  crime  is  itself  criminal.     Devoe  v.  Davis,  8  St.  Rep.,  727. 

Who  not  firnilty. — There  can  be  no  culpability  in  this  respect  in  a  party 
who  does  not  know  that  the  consideration  of  the  contract,  or  of  the  pay- 
ment of  the  money,  is  the  compounding  of  a  felony.     Id. 

The  person  injured  by  the  criminal  act  of  another,  in  his  personal  prop- 
erty, mav  take  from  the  wrongdoer  compensation  for  the  wrong.  Conderman 
t.  Trenchard.  53  Barb.,  170. 

But  he  must  not  enter  into  any  agreement  to  prevent  or  stifle  a  prosecution 
for  the  crime.     Id. 

A  pary  defrauded  has  a  right,  fairly  and  without  fraud,  to  state  to  his 
debtor  that  the  latter  has  committed  a  crime,  in  order  to  induce  him  to  pay 
what  he  ought,  and  is  able,  to  pay;  and,  in  case  the  debtor  yields  and  pays, 
tbe  transaction  does  not  amount  to  compounding  a  felony.  Kissock  v.  House, 
23  Hun.  36. 

The  holder  of  forged  paper,  for  which  he  has  paid  value,  is  under  no  legal 
obligation  to  refuse  payment  and  hold  such  paper  for  the  benefit  of  the  public 
prosecutor.     Id. 

RecelTer. — The  offense  of  compounding  a  crime  is  undoubtedly  confined 
to  the  party  receiving  the  money  or  property.  Daimouth  v.  Bennett,  15 
Barb.,  542. 

It  is  the  taking  or  receiving,  and  not  the  payment,  of  the  money,  that  consti- 
i      tales  the  offense.     Id. 

[       This  section  declares  the  party  receiving  the  money,  under  such  circumstan- 
ces, the  criminal.    Id. 

Concealment.— The  prohibition  of  the  section  extends  beyond  the  mere 
agreement  to  prosecute,  and  subjects  to  punishment  those  who  conceal  the 
crime,  or  agree  to  conceal  evidence.  Conderman  e>.  Trenchard,  58 Barb.,  169; 
S.  C;  Same  v.  Hicks,  3  Laos.,  111. 

§  1S6.  Conviction  of  primary  offender,  etc. — Upon  tbe 
trial  of  an  indictment  for  compounding  a  crime,  it  is  not  neces- 
sary to  prove  that  any  person  has  been  convicted  of  the  crime  or 
violation  of  statute,  in  relation  to  which  an  agreement  or  under- 
nanding  herein  prohibited  was  made. 

See  section  82,  ante. 

In  such  case,  the  acquittal  of  the  person  charged  with  the  crime  is  not  a  bar 
to  a  conviction.     People  v.  Buckland,  13  Wend.,  592. 

$  187.  Intimidating,  etc.,  public  officer.— A  person  who 
directly  or  indirectly  addresses  any  threat  or  intimidation  to  a 
public  officer,  or  to  a  juror,  referee,  arbitrator,  appraiser,  or  asses- 
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sor,  or  to  any  other  person,  authorized  by  law  to  hear  and  deter- 
mine any  controversy  or  matter,  with  intent  to  induce  him,  con- 
trary to  his  duty,  to  do  or  make,  or  to  omit  or  delay,  any  act,  de- 
cision or  determination,  is  guilty  of  a  misdemeanor. 

See  sections  61,  62  and  63,  ante ;  section  464,  post. 

It  is  a  misdemeanor  to  address  a  threat  to  a  public  officer,  with  intent  to  in- 
duce him,  contrary  to  his  duty,  to  omit  any  act.  Smith  c.  Botens,  36  St.  Rep.. 
54;  13  N.  Y.  Supp,  223. 

The  crime  of  intimidating  an  officer  involves  the  question  of  intent.  Id. 
The  word  "  intent "  is  expressly  used  in  this  section.    Id. 

Whether  this  section  is  intended  to  apply  to  executive  officers,  qu&re.    Id. 

§  188.  Suppressing  evidence.— A  person  who  maliciously 

f>racticcs  any  deceit  or  fraud,  or  uses  any  threat,  menace  or  vio- 
encc,  with  intent  to  prevent  any  party  to  an  action  or  proceeding 
from  obtaining  or  producing  therein,  any  book,  paper,  or  other 
thing  which  might  be  evidence,  or  from  procuring  the  attendance 
or  testimony  of  any  witness  therein,  or  with  intent  to  prevent  any 
person  having  in  his  possession  any  book,  paper,  or  other  thing 
which  might  be  evidence  in  such  suit  or  proceeding,  or  prevent 
any  person  being  cognizant  of  any  fact  material  thereto  from  pro- 
ducing or  disclosing  the  same,  is  guilty  of  a  misdemeanor. 

Sec  sections  110  and  111,  ante. 

§  1*9.  Buying  lands  in  snit. — A  person  who  takes  a  con- 
vcyance  of  any  lands  or  tenements,  or  of  any  interest  or  estate 
therein,  from  any  person  not  being  in  the  possession  thereof,  while 
such  lands  or  tenements  are  the  subject  of  controversy,  by  suit  in 
any  court,  knowing  the  pendency  of  such  suit  and  that  the  grantor 
was  not  in  possession  of  such  lands  or  tenements,  is  guilty  of  a 
misdemeanor. 

Application. — The  former  statute  did  not  apply  to  judicial  eales.  Tuttle  v. 
Jackson,  6  Wend.,  213;  Webb  t.  Wendon,  21  id.,  98;  Trnax  r.  Thorn.  2 
Barb.,  150;  nor  to  sales  by  decree  of  competent  court.  Id.;  Pepper  c.  Ilaiirht, 
20  Barb.,  429. 

■  The  statute  of  champerty  was  not  applicable  to  cases  of  disputed  boundary 
lines.     Allen  t\  Welch,  18  Hun,  226. 

Where  the  land  has  nevr  r  been  the  subject  of  controversy  by  suit  in  nny 
court,  and  the  grantor  had  the  actual  title,  the  g'Hiit  is  not  condemned  bv  this 
and  the  following  section.  Danziger  v.  Boyd.  120  N.  Y.,  629;  30  St.  Itep., 
893:  2  Silv.  (Ct.  App.),  574. 

Knowledge. — To  render  purchaser  liable,  he  must  have  knowledge  of  the 
pendency  of  the  action.  Preston  r.  Hunt,  7  Wend.,  53;  Etheridge  r.  Crom- 
well, 8  id.,  629;  Hassenfrats  v.  Kelly,  13  id.,  466. 

§  180.  Baying  pretended  titles.— A  person  who  buys  or 
sells,  or  in  any  manner  procures,  or  takes  or  makes  any  covenant 
or  promise  to  convey  any  right,  or  title  real  or  pretended,  to  any 
lands  or  tenements,  unless  the  grantor  thereof  or  the  person  mak- 
ing such  covenant  or  promise  has  been  in  possession,  or  he  and 
those  by  whom  he  claims,  have  been  in  possession  of  the  same  or 
of  the  reversion  and  remainder  thereof,  or  have  taken  the  rents 
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etseq.  of  the  Code  of  Civil  Procedure,  whether  the  transfer  is  taken  in  his  nat 
or  that  of  another  person.    Browning  t>.  Marvin,  100  N.  Y.,  148. 

The  statute  covers  purchases  made  at  judicial  sales  had  under  the  directs 
of  an  oflicer  of  the  court.  Mann  v.  Fairchild,  2  Keyes,  103;  Ramsey  c.  Goul 
57  Barb.,  398;  Voorhces  v.  Dorr,  51  id.,  587;  Wood  v.  Perry,  1  id.,  114;  Bar 
v.  Whitney,  3  Sandf.,  696;  Hall  t>.  Gird,  7  Hill,  586;  Arden  v.  Patterson, 
John.  Ch.,  44. 

Buying  with  an  intent  to  sue,  though  only  in  a  certain  contingency,  violat 
the  statute.    Moses  v.  McDivitt,  2  Abb.  N.  C,  47. 

The  iutent  must  be  shown.     Williams  v.  Matthews,  3  Cow.,  252. 

What  not— The  statute  was  not  intended  to  prevent  a  purchase  for  an  ho 
est  purpose  of  protectiug  some  other  important  right  of  the  assignee.  Baldw 
v.  Latson,  2  Barb.,  306. 

It  does  not  forbid  buying  a  judgment  for  the  purpose  of  collecting  it  by  e 
edition.  Warner  v.  Payne,  3  Barb.  Ch.,  630;  Brotherson  t?.  Consalus,  26  Ho* 
213. 

An  attorney  may  purchase  bonds,  etc.,  for  investment,  or  for  profit,  or  f 
the  protection  of  other  interests,  and  the  purchase  is  not  made  illegal  by  an  i 
tent  to  bring  suit,  if  necessary,  for  collection.  Moses  v.  McDivitt,  88  1\.  Y.,  6 
West  v.  Kurtz,  15  Civ.  Pro., "420;  19  St.  Rep.,  803. 

An  attorney  may  stipulate  with  his  client  for  any  agreed  compensation,  ai 
may  make  it  absolute  or  contingent,  but  he  cannot  advance,  or  agree  to  a 
vauee,  the  money  needed  to  carry  on  a  prosecution  as  an  inducement  to  tl 

Slacing  of  a  claim  in  his  hands  for  prosecution.    Coughlin  v.  N.  Y.  C.  &  H.  I 
:.  R.  Co.,71i\.Y.,443. 

The  mere  fart  of  the  purchase  of  a  bond,  mortgage,  etc.,  by  an  attorney, 
not  evidence  of  a  purchase  with  the  intent  and  for  the  purpose  of  bringing  a 
action  thereon.  West  v.  Kurtz,  15  Civ.  Pro.,  42G;  19  St.  Rep.,  803;  Hall  > 
Bartlett,  9  Barb.,  297;  Bristol  v.  Darin,  12  Wend.,  142. 

A  contract  by  an  attorney  to  advance  money,  employ  counsel  and  rende 
services  in  obtaining  damages  for  pe  sonal  injuries,  is  vnid  under  section  74  c 
Code  of  Civil  Procedure.     Oishei  r.  Lawrence,  40  St.  Rep.,  660. 

Advances  by  an  attorney  to  a  client,  made  long  after  the  comment* 
ment  of  the  action,  and  from  motives  of  humanity,  are  not  within  the  statute 
Bristol  v.  Dann,  11  Wend.,  142. 

Where  a  party  is  induced  by  an  attorney  to  purchase  a  mortgage  as  ao  ir 
vestment,  the  provisions  of  section  73  of  the  Code  of  Civil  Procedure  do  no 
aPp1y»  if  the  attorney  was  in  no  way  interested  in  the  purchase  so  that  h 
might  foreclose  it.     Stephens  v.  Humphreys,  39  St.  Rep.,  134. 

It  is  not  material  whether  he  bought  with  an  idea  to  foreclose.     Id. 

Foreclosure  by  advertisement.— The  statute  extends  to  suits  in  equity 
but  foreclosure  by  advertisement  is  not  a  suit.  Hall  v.  Bartlett,  9  Barb. 
297;  Baldwin  v.  Latson,  2  id..  300;  Mann  v.  Fairchild,  2  Keyes,  106;  Warrc: 
t>.  Helmer,  8  How.,  419.     See  Hall  r.  Gird,  7  Hill,  580. 

Justice's  court. — The  former  provision  was  not  applicable  to  a  domain 
purchased  with  the  intent  of  prosecuting  it  in  a  justice's  court.  Goodell  t 
People,  5  Paik.,  'Jntf. 

See  Uoag  v.  Weston,  1  St.  Rep.,  585;  10  Civ.  Pro.,  95. 

§•137.  Buying  demands  by  a  justice  or  constable  foi 
suit  before  justice. — A  justice  of  the  pence  or  a  constable  whr 
directly  or  indirectly,  buys  or  is  interested  in  buying  anything ii 
action,  for  the  purpose  of  commencing  asuit  thereon  beforea  jus 
tice,  is  guilty  of  a  misdemeanor. 

A  justice  of  the  ponce  is  not  prohibited  from  buying  claims  for  the  pnrptf' 
of  prosecution  in  the  supreme  court.  Uoag  v.  Weston,  1  St.  Rep.,  585;  10  Cn 
Pro.,  05. 

§  138.  Officers  inducing  suits  to  be  brought— A  jutfi- 
of  the  peace  or  constable,  who,  directly  or  indirectly,  gives,  l 
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derived  from  the  examination  of  such  person  shall  be  receiv 
against  him  upon  a  criminal  prosecution. 
See  section  712,  ante. 

§  143.  Criminal  contempts. — A  person  who  commits 
contempt  of  court,  of  any  one  of  the  following  kinds,  is  guilty 
a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  commitl 
during  the  sitting  of  the  court,  in  its  immediate  view  and  presen 
and  directly  tending  to  interrupt  its  proceedings  or  to  impair  1 
respect  due  to  its  authority ; 

2.  Behavior  of  the  like  character,  committed  in  the  presence 
a  referee  or  referees,  while  actually  engaged  in  a  trial  or  heari 
pursuant  to  the  order  of  the  court,  or  in  the  presence  of  a  ju 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon  an  inqu 
or  other  proceeding  authorized  by  law ; 

3.  Breach  of  the  peace,  noise,  or  other  disturbance,  direc 
tending  to  interrupt  the  proceedings  of  a  court,  jury,  or  refer* 

4  Willful  disobedience  to  the  lawful  process  or  other  mand 
of  a  court ; 

5.  Resistance  willfully  offered  to  its  lawful  process  or  otl 
mandate ; 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witne 
or,  after  being  sworn,  to  answer  any  legal  and  proper  interroj 
tory; 

7.  Publication  of  a  false  or  grossly  inaccurate  report  of  its  p 
ceedings.  But  no  person  can  be  punished  as  provided  in  tl 
section,  for  publishing  a  true,  full,  and  fair  report  of  a  trial,  arg 
meut,  decision,  or  other  proceeding  had  in  court 

See  sections  247,  680  and  681,  past. 

The  case  of  People  ex  rel.  McDonald  v.  Keeler,  2  N.  Y.  Cr.,  141;  82  H 
592,  was  reversed  in  99  N.  Y„  474;  8  N.  Y.  Cr.f  848. 

The  case  of  People  v.  Sharp,  45  Hun,  498;  10  St.  Rep.,  522,  was  reverse! 
107  N.  Y.,  427;  12  St.  Rep.,  217. 

Subd.  4  of  this  section  embodies  the  provisions  of  subd.  8,  section  10  of  3 
S.  ,278. 

Application. — This  section  does  not  include  a  process  issued  merely  bj 
act  of  the  district  attorney,  without  any  direct  action  or  determination  b3 
court.     Sherwin  t\  People,  100  N.  Y.,  851;  8  N.  Y.  Cr.,  588. 

What  is.— One  who  disobeys  the  lawful  order  of  the  court,  not  only  oil 
against  the  dignity  of  the  particular  tribunal,  but  also  against  the  public 
People  ex  rel.  Sherwin  v.  Mead.  92  N.  Y.,  420. 

The  contumacious  and  unlawful  refusal  of  a  witness  to  answer  legal 
proper  questions  may  be  punished  criminally.  People  ex  rel.  Jones  v.  I> 
son,  35  Hun,  471. 

Where  a  witness,  summoned  before  a  grand  jury,  declined  to  answer", 
subsequently  repeated  the  refusal  before  the  court,  it  was  held  to  be  e* 
tempt  in  the  presence  of  the  court.    People  ex  rel.  ITackley  t\  Kelly,  58^ 
Y.,  74. 

A  reporter  of  a  newspaper,  who,  intending  to  overhear  the  deliberation 
the  jury,  conceals  himself  in  a  jury-room,  is  guilty  of  a  criminal  contempt. 
ex  rel.  Choate  t\  Barrett,  56  Hun,  856;  80  St.  Rcp„  728;  9  N.  Y.  Supp.,  ^ 

What  not. — An  act,  which  is  not  a  private  contempt,  and  is  not  enum^ 
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WW  criminal  contempts,  is  not  a  contempt  at  all,  though  it  may  be,  and 
utv  often  is,  punishable  as  a  misdemeanor.  People  ex  rel.  Munsell  v.  Court, 
eu'.HUN.  Y.,  245;  4  N.  Y.  Cr.,  75;  3  How.  N.  S.,  417. 

By  this  section ,  certain  acts  which  are  denominated  contempts  in  section  8 
<-.f  Cuke'  Civil  Procedure,  are  declared  to  be,  and  are  made  punishable  as* 
mM  -manors.  People  r.  Meakim,  44  St.  Rep.,  753:  8  N.Y.  Or.,  414;  133  N. 
Y..22.V.  aff'g,  61  Hun,  327;  40  St.  Kep.,  688;  15  N.  Y.  Supp.,  918. 

bee  Kiug  c.  Flynn,  37  Hun,  335. 

144.  Grand  juror  acting  after  challenge   has   been 

allowed. — A  grand  juror  who,  with  knowledge  that  a  challenge, 
interposed  against  him  by  a  defendant,  has  been  allowed,  is  pres- 
ent at  or  takes  part  or  attempts  to  take  part  in  the  consideration 
of  the  charge  against  the  defendant  who  interposed  the  challenge, 
or  the  deliberations  of  the  grand  jury  thereon,  is  guilty  of  a  mis- 
demeanor. 
See  sections  242  and  243  of  Code  of  Criminal  Procedure. 

5 143.  Inspection  of  depositions  on  examinations,  to 
whom  allowed. — A  magistrate  or  clerk  of  any  magistrate  who 
willfully  permits  any  deposition  taken  on  an  examination  of  a  de- 
fendant before  such  magistrate,  and  remaining  in  the  custody  of 
such  magistrate  or  clerk  to  be  inspected  by  any  person,  except  a 
ju'be  of  a  court  having  jurisdiction  of  the  offense,  the  attorney- 
general,  the  district  attorney  of  the  county  and  his  assistants,  the 
complainant  and  his  counsel,  and  the  defendant  and  his  counsel, 
k'juiltyof  a  misdemeanor. 

Am'd  by  chap.  145  of  1888. 

This  amend aunt  extended  the  right  of  inspection  to  the  complainant  and 
Lis  counsel. 
&e  section  206  of  Code  of  Criminal  Procedure. 
See  Smith  c.  Botens,  36  St.  Rep.,  55;  13  N.  Y.  Supp.,  224. 

1 146.  Disclosure  of  depositions  returned  by  grand  jury 
Vith  presentment. — A  clerk  of  any  court  who  willfully  per- 
mits any  deposition  returned  by  a  grand  jury  and  filed  with  such 
dflrk,  to  be  inspected  by  any  person,  except  the  court,  the  depu- 

§  147.  Racing  near  a  courthouse. 

A  person  concerned  in  any  racing,  running  or  other  trial  of  speed 
between  horses  or  other  animals,  within  one  mile  of  the  place  where 
a  court  is  actually  sitting,  is  guilty  of  a  misdemeanor,  and  it  shall 
not  be  lawful  for  any  person,  association,  corporation  or  copartner- 
ship to  build,  maintain  or  operate  any  race  track  within  four  miles 
of  any  courthouse  situated  in  a  county  adjoining  a  city  of  the  first 
class  which  by  the  last  state  enumeration  contained  not  more  than 
seventy-two  thousand  inhabitants  and  not  less  than  sixty-eight 
thousand  inhabitants;  but  nothing  in  this  section  shall  apply  to  or 
affect  trials  of  speed  between  horses  or  other  animals  upon  the 
grounds  of  a  county  agricultural  society  during  the  days  on  which 
the  fairs  of  such  society  are  held,  nor  apply  to  or  affect  the  mainte- 
nance and  operation  of  any  racetrack  upon  which  races  were  con- 
ducted in  the  year  nineteen  hundred  and  five  under  the  license  of 
the  state  racing  commission. 
Amended  by  L.  1906,  eh.  353.    In  effect  September  i,  1906. 
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1.  Is  guilty  of  any  conceit  or  collusion,  or  consents  to  any 
deceit  or  collusion,  with  intent  to  deceive  tLe  court  or  any 
party,  as  prohibited  by  section  seventy  of  the  Code  of  Civil  Pro- 
cedure; or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his  own 
gain ;  or,  willfully  receives  any  money  or  allowance  for  or  on 
account  of  any  money  which  he  has  not  laid  out,  or  become 
answerable  for,  as  prohibited  by  section  seventy-one  of  the  Code 
of  Civil  Procedure, 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment 
prescribed,  therefor  by  this  Code,  he  forfeits  to  the  party  injured 
treble  damages,  to  be  recovered  in  a  civil  action. 

See  sections  136  and  139,  ante;  sections  670  and  671,  pott 
See  Smith  v.  Botens,  86  St.  Kep.,  55;  13  N.  Y.  Supp.,  224. 
Misleading  court.— An  attorney  who  knowingly  misleads  the  court  or  a 

Sirty,  is  guilty  of  a  criminal  deceit  under  the  statute.    Loon!  v.  Lawton,  14 
un,  588. 

It  is  not  necessary  that  his  acts  should  be  such  as  to  constitute  a  com- 
mon law  or  statutory  cheat.    Id. 

What  not  included. — The  offense  created  by  the  two  subdivisions  of  this 
section  docs  not  include  the  act  of  obtaining  money  or  property  by  the  attor- 
ney by  false  or  fraudulent  representations.  People  v.  Reavey,  89  Hun,  364; 
4  N.  Y.  Cr.,  23. 

§  149.  Permitting  attorney's  name  to  be  used. — If  an 

attorney  knowingly  permits  any  person,  not  being  his  general  law 
partner  or  a  clerk  in  his  office,  to  sue  out  any  process  or  to  prose- 
cute or  defend  any  action  in  his  name,  except  as  authorized  by 
the  next  section,  such  attorney,  and  every  person  who  shall  so 
use  his  name,  is  guilty  of  a  misdemeanor. 

Who  guiltj. — The  attorney  incurs  the  penalty,  if  he  knowingly  permits 
such  use  of  his  name.    Yorks  v.  Peck,  31  Barb.,  853. 

Every  other  person  than  those  falling  within  the  exception,  incurs  it  by 
the  use  of  the  name  for  such  purpose,  whether  or  not  the  attorney  know, 
ingly  permits  it.    Id. 

Subpoena. — A  subpoena  to  testify  is  a  process.  Yorks  c.  Peck,  81  Barb., 
852. 

§  150.  In  what  cases  lawful. — Whenever  an  action  cr 
proceeding  is  authorized  by  law  to  be  prosecuted  or  defended  in 
the  name  of  the  people,  or  of  any  public  oil:cer,  board  of  officers, 
or  municipal  corporation,  on  behalf  of  another  party,  the  attorney- 
general,  or  district  attorney,  or  attorney  of  such  public  officer 
or  board  or  corporation  may  permit  any  proceeding  therein,  to 
be  taken  in  his  name  by  an  attorney  to  be  chosen  by  the  party  in 
interest. 

§  lffl.  Production  of  pretended  heir. — A  person  who 
fraudulently  produces  an  infant,  falsely  pretending  it  to  have 
been  born  of  a  parent  whose  child  is  or  would  be  entitled  to  in- 
herit real  property,  or  to  receive  a  share  of  personal  property, 
with  intent  to  intercept  the  inheritance  of  such  real  property,  or 
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Inspector  of  election.— The  removal  of  an  inspector  of  election,  under 
section  13  of  1872,  without  a  previous  written  notice,  save  in  the  excepted 
cases,  was  held  to  be  a  misdemeanor.     Gardner  v.  People,  62  N.  Y  ,  299. 

Motive. — Where  the  act  thus  prohibited  is  intentionally  done,  it  is  a  mis- 
demeanor irrespective  of  the  motive  or  intent.  Gardner  c.  People,  62  N.  Y., 
299. 

Acting  in  good  faith  and  under  legal  advice,  is  no  defense.    Id. 

A  mistake  of  law  does  not  excuse  the  doing  of  a  prohibited  act.    Id. 

Order. — As  chap.  439  of  1884  prescribes  no  i>cnalty  for  disobedience  of  any 
order  made  pursuant  to  its  provision,  and  provides  no  method  for  its  enforce- 
ment, obedience  to  any  order  so  made,  imposing  a  duty  upon  any  public 
officer,  or  any  person  or  corporation  holding  a  public  trust  or  employment, 
must  be  enforced  under  this  section.  People  v.  Long  L  R.  R.  Co.,  58  Hun, 
414;  84  St.  Rep.,  716. 

Overseer  of  poor. — A  willful  neglect,  by  an  overseer  of  the  poor,  of  the 
duty  as  to  rendering  an  account  of  moneys  received,  is  a  misdemeanor.  Matter 
of  Pickett 65  How..  491. 

Refusal  to  administer  oath.— A  refusal  by  officers,  before  whom  oaths 
and  affidavits  may  be  taken,  to  administer  the  same  when  requested,  subjects 
them  to  an  indictment  for  a  misdemeanor.    People  v.  Brooks,  1  Denio,  457. 

To  make  such  neglect  willful,  within  the  meaning  of  the  statute,  it  is  only 
necessary  that  it  shall  appear  to  be  intentional.    Id. 

It  is  no  defense  that  the  officer  believed  that  he  was  not  bound  to  do  the  act, 
and  was  not  gnilty  of  bad  faith  in  refusing.    Id. 

Supervisor. —  A  supervisor  is  punishable  by  indictment,  if  ne  wickedly 
abuses  or  fraudulently  exceeds  his  powers.  People  t?.  Stocking,  50  Barb.,  573; 
82  How.,  49. 

What  not. — What  is  not  anon'''  Am  to  perform  his  duty  by  a  public  officer, 
within  the  meaning  of  this  sectir  People  v.  Ryall,  58  Hun,  236;  84  St.  Rep., 
204;  11  N.  Y.  Supp.,  828. 

§  154a.  Falsely  m  king  enrolled  person  exempt. — A 

county  clerk  who  marks  *  exempt "  any  person  enrolled  as  liable 

to  military  duty,  whom  1  ;  knows  not  to  be  exempt,  is  guilty  of 
a  misdemeanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  Octo- 
ber lf  1893. 

§  1&&.  Commission  of  prohibited  acts. — Where  the  per- 
formance of  any  act  is  prohibited  by  a  statute,  and  no  penalty 
for  the  violation  of  such  statute  is  imposed  in  any  statute,  the 
doing  such  act  is  a  misdemeanor.  I 

Pee  notes  under  preceding  section.  pen 

See  section  471,  post. 

An  offense  against  the  provisions  of  section  13  of  the  former  excise  law  wa  c'Jl{\ 
held  to  be  a  misdemeanor  punishable  as  prescribed  in  section  40  of  2  R.  S.rJUr 
697,  fix-ing  a  punishment  for  misdemeanors  not  otherwise  provided  for.  Foot 
v.  People,  56  N.  Y.,  8*1.  rf»r 

§  156.  Disclosing  fact  of  indictment  haying  been  found    L 

— A  judge,  grand  juror,  district  attorney,  clerk!  or  other  office]  ^ 
who,  excqpt  in  the  due  discharge  of  his  official  duty,  disclose*^ 
before  an  accused  person  is  in  custody,  the  fact  of  an  indictmer 
having  been  found  or  ordered  against  him,  is  guilty  of  a  misdi 
meanor. 
See  subd.  13,  section  56  of  Code  of  Criminal  Procedure. 
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of  a  person  who  has  qualified  as  constable,  pursuant  to  law,  b 
punishable  by  a  fine  not  exceeding  ten  dollars. 

§  168.  Falsely  certifying,  etc.,  as  to  deeds.— An  officer 
authorized  by  law  to  record  a  conveyance  of  real  property,  or  of 
any  other  instrument,  which  by  law  may  be  recorded,  who  know- 
ingly and  falsely  certifies  that  such  a  conveyance  or  instrument 
has  been  recorded,  is  guilty  of  a  felony. 

§  1A3.  Other  false  certificates.— A  public  officer  who, 
being  authorized  by  law  to  make  or  give  a  certificate  or  other 
writing,  knowingly  makes  and  delivers  as  true  such  a  certificate 
or  writing,  containing  any  statement  which  he  knows  to  be  false, 
in  a  case  where  the  punishment  thereof  is  not  expressly  provided 
by  law,  is  guilty  of  a  misdemeanor. 

§  164.  Penalty  for  recording,  etc.,  without  acknowledg- 
ment.— A  public  officer  authorized  to  file  or  record  any  instru- 
ment or  conveyance  of,  or  affecting  property  which  is  duly  proved 
or  acknowledged,  who  knowingly  files  or  records  any  such  instru- 
ment or  conveyance  which  is  not  accompanied  by  a  certificate, 
according  to  law,  of  the  proof  or  acknowledgment,  is  guilty  of  a 
misdemeanor. 

A  county  clerk  may  properly  refuse  to  record  a  deed  which  is  not  legally 
acknowleged.  People  v.  Brown,  7  Wend.,  493. 

§  165.  False  auditing  and  paying  claims. — A  public  offi- 
cer, or  a  person  holding  or  discharging  the  duties  of  any  office  or 
1)lace  of  trust  under  the  state,  or  in  any  county,  town,  city  or  vil- 
age,  a  part  of  whose  duties  is  to  audit,  allow  or  pay,  or  take  part 
in  auditing,  allowing,  or  paying  claims  or  demands  upon  the  state, 
or  such  county,  town,  city  or  village,  who  knowingly  audits, 
allows  or  pays,  or  directly  or  indirectly  consents  to,  or  in  any  way 
connives  at  the  auditing,  allowance  or  payment  of  any  claim  or 
demand,  against  the  state,  or  such  county,  town,  city  or  village, 
which  is  false  or  fraudulent,  or  contains  charges,  items  or  claims 
which  arc  false  or  fraudulent,  is  guilty  of  felony,  punishable  by 
imprisonment  for  a  term  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

Amended  by  chap.  602  of  1892. 

This  amendment  fixed  the  maximum,  and  omitted  the  minimum,  punish- 
ment. 

Bee  section  672,  jxwt. 

A  supervisor  who,  while  acting  as  a  member  of  the  board,  knowingly, 
corruptly,  unlawfully  and  partially  votes  that  an  account,  presented  against 
the  county,  be  allowed,  is  guilty  of  it  misdemeanor.  People  v.  Stocking, 
50  Barb.,  573.  It  is  not  essential"  that  the  board  should  have  jurisdiction  of 
the  subject-matter  uj>on  which  it  acts.  Id.  If  the  officer  wickedly  abuses, 
or  fraudulently  exceeds,  his  powers,  he  is  punishable.  Id.  It  is  not  neces- 
sary that  any  injurious  effects  should  result  to  individuals  from  his  miscon- 
duct   Id. 
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of  a  person  who  has  qualified  as  constable,  pursuant  to  law,  b 
punisnable  by  a  fine  not  exceeding  ten  dollars. 

§  169.  Falsely  certifying,  etc.,  as  to  deeds.— An  officer 
authorized  by  law  to  record  a  conveyance  of  real  property,  or  of 
any  other  instrument,  which  by  law  may  be  recorded,  who  know- 
ingly and  falsely  certifies  that  such  a  conveyance  or  instrument 
has  been  recorded,  is  guilty  of  a  felony. 

§  103.  Other  false  certificates.— A  public  officer  who, 
being  authorized  by  law  to  make  or  give  a  certificate  or  other 
writing,  knowingly  makes  and  delivers  as  true  such  a  certificate 
or  writing,  containing  any  statement  which  he  knows  to  be  false, 
in  a  case  where  the  punishment  thereof  is  not  expressly  provided 
by  law,  is  guilty  of  a  misdemeanor. 

§  164.  Penalty  for  recording,  etc.,  without  acknowledg- 
ment.— A  public  officer  authorized  to  file  or  record  any  instru- 
ment or  conveyance  of,  or  affecting  property  which  is  duly  proved 
or  acknowledged,  who  knowingly  files  or  records  any  such  instru- 
ment or  conveyance  which  is  not  accompanied  by  a  certificate, 
according  to  law,  of  the  proof  or  acknowledgment,  is  guilty  of  a 
misdemeanor. 

A  county  clerk  may  properly  refuse  to  record  a  deed  which  is  not  legally 
acknowlcged.  People  v.  Brown,  7  Wend.,  493. 

§  165.  False  auditing  and  paying  claims. — A  public  offi- 
cer, or  a  person  holding  or  discharging  the  duties  of  any  office  or 
f)lace  of  trust  under  the  state,  or  in  any  county,  town,  city  or  vil- 
age,  a  part  of  whose  duties  is  to  audit,  allow  or  pay,  or  take  part 
in  auditing,  allowing,  or  paying  claims  or  demands  upon  the  state, 
or  such  county,  town,  city  or  village,  who  knowingly  audits, 
allows  or  pays,  or  directly  or  indirectly  consents  to,  or  in  any  way 
connives  at  the  auditing,  allowance  or  payment  of  any  claim  or 
demand,  against  the  state,  or  such  county,  town,  city  or  village, 
which  is  false  or  fraudulent,  or  contains  charges,  items  or  claims 
which  are  false  or  fraudulent,  is  guilty  of  felony,  punishable  by 
imprisonment  for  a  term  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

Amended  bv  chap.  662  of  1892. 

This  amendment  fixed  the  maximum,  and  omitted  the  minimiun,  punish- 
ment. 

See  section  672.  pout. 

A  supervisor  who,  while  acting  as  a  member  of  the  board,  knowingly, 
corruptly,  unlawfully  and  partially  votes  that  an  account,  presented  against 
the  county,  be  allowed,  is  guilty  of  a  misdemeanor.  People  v.  Stocking, 
50  Barb.,  573.  It  is  not  essential  that  the  board  should  have  jurisdiction  of 
the  subject-matter  upon  which  it  acts.  Id.  If  the  officer  wickedly  abuses, 
or  fraudulently  exceeds,  his  powers,  he  is  punishable.  Id.  It  is  not  neces- 
sary that  any  injurious  effects  should  result  to  individuals  from  his  miscon- 
duct   Id. 
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urease  of  wages,  and  are  not  distinguished  by  violence  or  threats. 
People  ex  rel.  Gill  v.  Walsh,  6  N.  Y.  Cr.,  292:  15  8t  Rep.,  17. 
>ination  to  drive  out,  and  prevent  from  working  in  a  certain  dia- 
ctionable  person,  is  a  criminal  conspiracy.     Id. 
-Boycotting  is  a  misdemeanor,  both  at  common  law  and  under 

Old  Dominion  8.  8.  Co.  v.  McKenna,  18  Abb.,  N.  8.,  281. 
anal  offense  for  two  or  more  persons  corruptly  and  maliciously  to 
ogether  to  deprive  another  of  his  liberty  or  property;  or  to  injure 
en  by  adopting  means  to  deprive  them  of  their  employment  State 

N.  Y.  Cr.,321. 

lat  the  conspiracy  has  a  lawful  end  in  view,  is  no  legal  excuse  for 
ent  of  criminal  means.    Id. 

umber  of  men  combine  together  to  injure,  and  thereby  to  prevent 
of  a  lawful  calling,  by  congregating  near  the  doors  of  the  person 
I,  by  printing  circulars  descriptive  of  the  supposed  grievances, 
touting  the  same  near  and  about  his  doors  to  the  customers  and 
ind  the  effect  of  such  overt  acts  is  to  intimidate  and  thereby  warn 
mers  and  the  general  public  who  might  otherwise  patronize  him, 
idate  such  person  himself,  those  who  conspire  and  participate  in 
ts,  are  guilty  of  the  crime  of  conspiracy  under  subdivision  5  of  this 
jople  v.  Kostka,  4  N.  Y.  Cr.,  429.     See  People  t>.  Wilzig,  4  N.  Y. 

empt  by  force,  threat  or  intimidation  to  deter  or  control  an  em- 
e  determination  of  whom  he  will  employ  or  what  wages  he  will 
ct  of  wrong  and  oppression.  Crump  v.  Commonwealth,  4  N.  Y. 
Svery  combination  for  such  a  purpose  is  an  unlawful  conspiracy. 

Is  who,  by  unlawful  combinations,  seek  to  interfere  with  the  trade, 
occupation  of  others,  with  a  view  of  injuring  or  embarrassing 
prosecution  of  such  trade  or  business  are  subject  to  the  penalties 
ual  law.     Thomas  v.  Musical  M.  P.  Union,  121  N.  Y.,  50;  30  St. 

tute  intimidation,  it  is  not  necessary  that  there  should  be  any  overt 
ace,  or  any  direct  threat  by  word  of  mouth.  People  «.  Wilzig,  4 
403.  It  is  enough  if  the  attitude  of  those  engaged  in  the  overt  act 
ing.  Id.  This  may  be  shown  by  their  numbers,  methods,  placard, 
d  devices.    Id.     What  constitutes  intimidation  within  the  meaning 

syful  purpose  may  be  also  evidenced  by  force,  threats  or  intimida- 
ent  another  from  exercising  a  lawful  trade  or  calling.  People  ex 
Smith,  5  N.  Y.  Cr.,  512;  10  St.  Rep..  730. 

ition. — A  combination  to  control  prices  is  illegal.  People  v.  Shel- 
Rep.,  231. 

ation  of  manufacturers  of  wire  cloth  formed  for  the  avowed  pur- 
ulating  the  price  of  the  commodity,  each  of  the  members  stipulat- 
i  heavy  penalty,  that  he  will  not  sell  at  less  than  a  specified  rate, 
Dewitt  Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.,  14  N.  Y. 
to  be  contrary  to  public  policy  and  illegal. 

nent,  association,  combination  or  arrangement,  or  whatever  else 
died,  having  for  its  objects  the  removal  of  competition  and  the  ad- 
of  prices  oi  the  necessaries  of  life,  violates  subdivision  6  of  this 
?ople  r.  North  R.  S.  R.  Co..  54  Hun,  380;  27  St.  Rep.,  284;  7  N. 
11. 

Jation  of  manufacturing  corporations,  save  in  the  manner  and  as 
y  statute,  and  whether  made  directly,  or  indirectly  through  the 
a  trust,  is  uulawful  and  injurious  to  the  public  interests.  People 
S.  R.  Co.,  121  N.  Y.,  582;  31  St.  Rep.,  781. 

•  more    persons  conspire  to  commit   any  act  injurious  to  trade  or 
;ach  of  them  is  guilty  of  a  misdemeanor.     Leonard  v.  Poole,  114 
23  St.  Rep.,  753. 
e  c.   Snaith,  57  Hun,  334;  32  St.  Rep.,  569;  10  N.  Y.  Supp.,  590; 
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People  v.  Sheldon,  21  id.,  859;  50  St.  Rep.,  231;  People  c  Crotty,  30  St.  Rep., 
46;  9  N.  Y.  Supp.,  938;  People  v.  Lenhardt,  4  N.  Y.  Cr.,  826. 
See  chapter  716  of  1893,   preventing  monopolies  in   articles   of   general 


§169.  Conspiracies  against  peace,  etc —If  two  or  more 

persons,  being  out  of  this  state,  conspire  to  commit  any  act  against 
the  peace  of  this  state,  the  commission  or  attempted  commission 
of  which,  within  this  state,  would  be  treason  against  the  state,  thej 
are  punishable  by  imprisonment  in  a  state  prison  not  exc 
ten  years. 

§  170.  No  other  conspiracies  punishable. — No  conspiracy 

is  punishable  criminally  unless  it  is  one  of  those  enumerated 
last  two  sections,  and  the  orderly  and  peaceable  assembling 
operations  of  persons  employed  in  any  calling,  trade,  or  ham 
for  the  purpose  of  obtaining  an  advance  in  the  rate  of  wj 
compensation,  or  of  maintaining  such  rate,  is  not  a  conspire 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

See  section  168,  ante  ;  sections  67d  and  C75,  post. 

The  case  of  People  r.  Barondess,  61  Ilun,  577  ;  8  N.  Y.  Cr.,  284 
Rep.,  659;  16  N.  Y.  Supp.,  439,  was  reversed  in  8  N.  Y.  Cr„  876 
Rep..  248. 

This  section  embodies  subd.  6,  section  8.  chap.  1,  title  6,  part  4  of 
Statutes.     See  chap.  19  of  1870.  ff 

Section  168,  an tet  and  this  section  are  entirely  harmonious.  Peop 
Gill  v.  Smith,  5  N.  Y.  Cr.,  512  ;  10  St.  Rep.  730.  o 

Object. — This  section  is  a  weapon  in  aid,  not  of  compulsory  org! 
but  of  voluntary  co-operation.      Id. 

Limitation. — This  section  does  not  authorize  a  combination  of  ii 
to  compel,  by  means  condemned  in  section  168,  ante,  all  workingme 
the  co-operative  forces,  or  to  punish  those  who  arc  supposed  to  be    _ 
thereto.    Id. 

What  is  permitted  by  this  section  cannot  be  a  conspiracy  to  coma    ^ 
injurious  to  trade  or  commerce,  nor  to  prevent  another  from  exi  rcisii 
ful  trade  or  calling  by  force,  threats  and  intimidation.    Id.     But  wh 
permitted  by  this  section  may  constitute  a  conspiracy  and  be  puniahai 
subds.  5  and  6  of  section  168,  ante. 

See  Reynolds  v.  Everett.  67  Hun.  804  ;  50  St.  Rep.  896  ;  22  N.  Y. 
818;  Rogers  v.  Evaits,  17  Id.,  207;  Master  Stevedore  Ass'n  v.  Walsh,  8 

§  171.  Overt  act,  when  necessary. — No  agreement  . 
to  commit  a  felony  upon  the  person  of  another,  or  to  comi 
son  or  burglary,  amounts  to  a  conspiracy,  unless  some  act  b 
such  agreement  be  done  to  effect  the  object  thereof,  by  o 
more  of  the  parties  to  such  agreement 

See  section  720,  post. 

Overt  act  necessary.— To  constitute  the  crime  of  conspiracy,  theres^ 
be  both  an  agreement  aud  an  overt  act  to  effect  the  object  of  the  agrc 
except  where  the  conspiracv  is  to  commit  certain  felonies  si>ecified.     Pi 
Flack,  125  N.  Y.,  333;  34  St.  Rep.,  727;  8  N.  Y.  Cr.,  88. 

The  entering  into  the  confederat ion  merely,  save  in  the  excepted  cases — 
an  indictable  offense,  unless  some  overt  act,  besides  such  agreement,  isd  * 
effect  the  object  thereof.     People  t>.  Everest,  51  Hun,  29;  20  St.  Rep.,  -s* 
N.  Y.  Supp.,  617. 


b 


Op  the  State  of  New  York.  75 

!"»: ptoof "ofonte^11  be  8etaside.  «">«•«  the  grand  jury  farf 
2* «»uiou  a4o,m^inf^„e  °Tert  8C^  °f  thc  dcfendantf  but  J57of  m 

d'*f  i^mL^°Verta0t?n  the  Partof  ftu  a"eged  conspirator  is  not 

'&2*  *  ^  »M  C      °VWt  "CtS-     K'0P10  '"    q,li^e•  "° J^" 

«y«>W8l  Everett",  67  Hun,  304;  50  St.  Rep.,  896;  22  N.  Y.  Supp.,  813 

oratic  §  171b.  Depriving  members  of  national  guard  of  employment.— 

°us,  ^  person  who,  either  by  himself  or  with  another,  wilfully  deprives  i 

imeni  mem^er  °f  ^he  national  guard  of  his  employment,  or  prevents  hi 

e,  lah  being  employed  by  himself  or  another,  or  obstructs  or  annoys  sou 

iabor  member  of  said  national  guard,  or  his  employer,  in  respect  of  hi 

iriiig  e  trade,  business,  or  employment,  because  said  member  of  said  na 

P^f*  tional  guard  is  such  member,  or  dissuades  any  person  from  enlistmen 

r  for  su«  l"  *ne  sa*d  national  guard  by  threat  of  injury  to  him  in  case  he  shed 

utk>n  fc  so  enlist,  in  respect  of  his  employment,  trade,  or  business,  is  guilti 

n  two  h  of  a  misdemeanor. 

£ JmH  [New.]     Added  by  L.  1903,  chap.  349,  to  take  effect  Sept.  1,  1903.  _ 

J^JJ        §  l?lc.  Discrimination    against   members    of   national    guard.— 

jpSS     -Vo  association  or  corporation,  constituted  or  organized  for  the  pur 

1     pose  of  promoting  the  success  of  the  trade,  employment,  or  business  o\ 

the  members  thereof,  shall  by  any  constitution,  rule,  by-law,  resolu 

Hon,  vote,  or  regulation,  discriminate  against  any  member  of  the  na 

tional  guard  of  the  state  of  New  York,  because  of  such  membershi\ 

in  respect  of  the  eligibility  of  such  member  of  the  said  national  guart 

to  membership  in  such  association  or  corporation,  or  in  respect  of  hi 

right  to  retain  said  last  mentioned  membership:  it  being  the  purpose 

•j     f*f  this  section  and  the  section   immediately  preceding  to  protect  i 

V.     member  of  the  said  national  guard  from  disadvantage  in  his  mean, 

of  livelihood  and  liberty  therein  but  not  to  give  him  any  preference 

or  advantage  on  account  of  his  membership  of  said  national  guard 

171     d  person  who  aids  in  enforcing  any  such  provisions  against  a  in  em-be- 

|2*     "/"  the  said  national  guard  ivith  the  intent  to  discriminate  against  hin 

n     b<' cause  (tf  such  membership,  is  guilty  of  a  misdemeanor. 

j£  [Now.]     Added  by  L.  1003.  ohap.  349,  to  take  effort  Sept.  1,  1903. 

-  —  — .■ft.uipuiig  suinae. 


76  Penal  Code 

§  173.  Suicide  defined.— Suicide  is  the  intentional  taking  of 
one's  own  life. 

No  crime. — Suicide,  or  the  successful  attempt  to  commit  it,  is  not  made  a 
crime  by  the  Code.  Darrow  v.  Family  Fund  Society,  42  Hun,  245:  8  St 
Rep.,  745. 

buicide  is  not  a  violation  of,  or  an  attempt  to  violate,  any  ciiminal  law. 
Freeman  v.  National  B.  Society,  5  St.  Rep.,  82 

§  173.  No  forfeiture  imposed  for  suicide. — Although  sui- 
cide is  deemed  a  grave  public  wrong,  yet  from  the  impossibility 
of  reaching  the  successful  perpetrator,  no  forfeiture  is  imposed. 

See  section  710,  post. 

Suicide  is  not  a  crime  in  tn.s  state.  Darrow  r.  Family  Fund  Society,  116 
N.  Y.,  542;  27  St.  Rep.,  476;  aff'g  42  Hun,  247;  3  St.  Rep.,  745.  See  Freeman 
v.  Nat.  Ben.  Soc,  5  St.  Rep.,  82. 

§  174.  Attempting  suicide. — A  person  who,  with  intent  to 
take  his  own  life,  commits  upon  himself  any  act  dangerous  to 
human  life,  or  which,  if  committed  upon  or  toward**  another 
person  and  followed  by  death  as  a  consequence,  would  render  the 
perpetrator  chargeable  with  homicide,  is  guilty  of  attempting  sui- 
cide. ■ 

The  attempt  to  commit  suicide  is  made  a  crime  by  this  section,  narrow 
v.  Family  Fund  Society,  116  N.  Y.,  542;  27  St.  Rep.,  476;  aff'g  42  Hun, 
247;  3  St.  Rep.,  745. 

§  175.  Aiding  suicide. — A  person  who  willfully,  in  any 
manner,  advises,  encourages,  abets  or  assists  another  person  in 
taking  the  latter's  life,  is  guilty  of  manslaughter  in  the  first 
degree. 

In  Commonwealth  v.  Bowen,  2  Wh.  Cr.  Cas.,  226;  18  Mass.,  856.  it  was 
held  that  a  party,  who  advises  "another  to  commit  suicide,  whereby  the  latter 
does  so,  is  guilty  of  murder.  Under  this  section,  the  adviser  would  be  guilty 
of  manslaughter  in  the  first  degree. 

In  Regina  v.  Jessup,  10  Crim.  L.  Mag.,  862,  it  was  held  that,  where  two 
persons  enter  into  an  agreement  to  commit  suicide  together,  but  only  one  of 
them  dies  from  the  use  of  the  means  employed  to  produce  death,  the  survivor 
was  guilty  of  murder. 

§  176.  Abetting  an  attempt  at  suicide.  —  A  person  who 
willfully,  in  any  manner,  encourages,  advises,  assists  or  abets 
another  person  in  attempting  to  take  the  latter's  life,  is  guilty  of 
a  felony. 

See  notes  under  preceding  section. 

§  177.  Incapacity  of  person  aided,  no  defense.— It  is  not 

a  defense  to  a  prosecution  under  either  of  the  last  two  sections, 
that  the  person  who  took,  or  attempted  to  take,  his  own  life,  was 
not  a  person  deemed  capable  of  committing  crime. 

Suicide  is  competent  evidence  upon  the  issue  of  insanity,  but  is  not  pre- 
sumptive evidence  of  it.  Matter  of  Card,  28  St.  Rep.,  529;  8  N.  Y.  Supp., 
297. 
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§  178.  Punishment  of  attempting  suicide,— Every  person 
guilty  of  attempting  suicide  is  guilty  of  felony,  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  two  years,  or  by  a 
line  not  exceeding  one  thousand  dollars,  or  both. 

This  section  presumes  sanity.  Matter  of  Card,  28  St.  Rep.,  529;  8NY 
Siipp.,  297. 

ao,  in  Coyle  t>.  Commonwealth,  100  Penn.  St.,  673,  it  was  held  that  an  at- 
tempt at  suicide  raises  no  presumption  of  insanity. 

See  Damow  t>.  Family  Fund  Society,  116  N.  Y.,  543,  27  St.  Rep..  476:  aff'ir 
42  Hun,  247;  3  St.  Rep.,  745.  f  .        .       « 


CHAPTER  IL 

Homicide. 


Section  179.  Homicide  defined. 

180.  Different  kinds  of  homicide. 

181.  What  proof  of  death  and  killing  required. 

182.  Common  law  petit  treason  is  homicide. 

183.  Murder  in  first  degree  defined. 
183a.  Murder  in  the  first  degree. 

184.  Id. ;  second  degree. 

185.  Duel  fought  out  of  this  state. 

186.  Murder  in  first  degree,  how  punished. 

187.  Murder  in  second  degree,  how  punished. 

188.  Manslaughter  defined. 

189.  Id. ;  In  the  first  degree. 

190.  Killing  unborn  quick  child. 

191.  Id. ;  by  administering  drugs,  etc. 

192.  Manslaughter,  first  degree,  how  punished. 

193.  Manslaughter,  second  degree. 

194.  Women  taking  drugs,  etc. 

195.  By  negligent  use  of  machinery. 

196.  Owner  of  animals. 

197.  Killing  by  overloading  passenger  vessel. 

198.  Liability  of  persons  in  charge  of  steamboats. 

199.  Liability  of  persons  in  charge  of  steam  engines. 

200.  Liability  of  physicians. 

201.  Liability  of  persons  making  or  keeping  gunpowder  contrary  to 

law. 

202.  Manslaughter,  second  degree. 

203.  Homicide,  when  excusable. 

204.  Justifiable  homicide. 

205.  Same. 

§  179.  Homicide  defined. — Homicide  is  the  killing  of  one 
human  being  by  the  act,  procurement  or  omission  of  another. 

When  crime. — The  Code  makes  the  killlngof  a  human  being  a  crime  only 
when  it  is  neither  Justifiable  nor  excusable.  People  v.  Hill,  19  St.  Rep.,  672; 
49  Hun.  432;  8  N.  Y.  Supp.,  564 

Presumption. — All  homicide  is  presumed  to  be  malicious.  People  v.  Con- 
wy.  97  N.  Y.,  75;  2  N.  Y.  Cr.,  665. 

But  there  is  no  lend  presumption  arisiog  from  the  mere  proof  of  the  com- 
mission of  a  homicide.    Id. 

The  mere  fact  of  killing  proves  homicide,  but  it  does  not  prove  whether  the 
homicide  is  a  crime  or  is  justifiable  or  excusable.  People*.  Downs.  56  Hun, 
*  29  St  Rep.,  121;  7  N.  N.  Y.  Cr.,  485. 

Barden. — The  burden  rests  upon  the  prosecution  to  establish  every  essen- 
tial element  of  the  crime.    People  v.  Hill,  49  Hun,  482;  19  St.  Rep.,  672;  3 
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N.  Y.  Supp.,  564,    The  proof  of  the  existence  of  certain  elements  of  the  crime 
does  not  relieve  the  prosecution  of  the  obligation  to  establish  the  other  essen- 
tials.   Id. 
See  People  t>.  Webster,  52  St.  Rep.,  240;  22  N.  Y.  Supp.,  641. 

§  1  SO.  Different  kinds  of  homicide.— Homicide  is  either 

1.  Murder; 

2.  Manslaughter; 

3.  Excusable  homicide  ;  or, 

4.  Justifiable  homicide. 

Inference  of  intent.— The  intent  of  the  homicide  must  ordinarily  be  in- 
ferred from  the  nature  and  surroundings  of  the  act.  People  v.  Beck  with,  3  St 
Rep.,  104;  103  N.  Y..  367;  5  N.  Y.  Cr.,  229. 

Less  degree. — A  man  cannot  be  convicted  of  a  less  degree  of  crime,  simply 
because  a  jury  doubt  whether  he  committed  the  greater.  People  «.  Downs,  56 
Hun,  11;  29  St.  Rep..  121;  7  N.  Y.  Cr.,  487. 

See  People  v.  Hill,  49  Hun,  43'J;  19  St.  Rep.,  672;  8  N.  Y.  Supp..  564. 

§181.  What  proof  of  death  and  killing  required.— 

No  person  can  be  convicted  of  murder  or  manslaughter,  unless 
the  death  of  the  person  alleged  to  have  been  killed  and  the  fact  of 
killing  by  the  defendant  as  alleged  are  each  established  as  inde- 
pendent facts ;  the  former  by  direct  proof  and  the  latter  beyond  a 
reasonable  doubt 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  Code  went  into  effect. 

The  case  of  People  r.  Palmer,  46  Hun,  480;  11  St.  Rep.,  817;  was  reversed 
in  109  N.  Y.t  110;  15  St.  Hep..  78. 

This  section,  ns  enacted  in  1881,  did  not  contain  the  words  •'  the  former  by 
direct  proof,  and  the  latter;"  these  were  added  by  the  amendment  of  1882. 
People  v.  Beekwith,  7  N.  Y.  Cr..  148:  10  St.  Rep.,  97;  45  Hun,  422. 

Re-enactment — The  sole  scope  and  purpose  of  this  section  was  to  declare, 
in  explicit  terms,  the  existing  rule  of  the  common  law.  People  r.  Palmer,  109 
N.  Y.,  118;  15  St.  Rep.,  7». 

Rule  of  evidence.— This  section  is  a  rule  of  evidence  applicable  upon  a 
trial  to  all  cases  within  its  terms,  and  is  not  dependent  upon  the  time  of  the 
commission  of  the  offense,  whether  before  or  after  the  taking  effect  of  this 
Code.     People**.  Beekwith,  10a  JN.  Y.,  72;  7  N.  Y.  Cr.,  1(54;  12  St.  Rep..  795. 

Corpus  delicti.— By  the  corpus  ddicti,  has  always  been  meant  the  existence 
of  a  criminal  fact.     People  /\  Palmer,  h  9  N.  Y.,  113;  15  St.  Rep  ,  78. 

Identity  is  not  included  in  the  corpuH  ddicti,  but  is  left  open  to  indirect  or 
circumstantial  evidence.     Id. 

Tim  corpu*  (hlicti  may  be  completely  established,  and  the  need  of  direct 
proof  sntisiied,  before  the  question  of  identity  is  reached.     Id. 

There  can  l>e  no  conviction  unless  the  proof  shows  the  fact  of  the  death  of 
the  person  alleg  d  to  have  been  killed,  and  the  fact  of  killing  by  defendant  lis 
alleged.     People  v.  Minisci,  12  St.  Rep..  727. 

Proof.— This  section  does  not  require  direct  proof  of  the  identity  of  the 
victim,  but  only  of  the  death.  People  v.  Palmer,  109  N.  Y.,  110;  15  St. 
Rep  ,  78. 

This  section  requires  direct  proof,  not  only  of  the  death,  but  also  of  the 
identification  of  the  dead  body,  found  or  produced,  with  the  person  named  iu 
the  indictment  as  the  person  killed.  People  r.  Beckwith,  45  Hun,  424;  7  N. 
Y.  Cr..  141);  10  St.  Rep.,  97.  Direct  proof  does  not  exclude  the  points  and 
features  of  resemblance  and  circumstances  tending  to  establish  identity.     Id. 

The  death  of  the  person  must  be  established  by  positive  evidence,  but  the 
fact  of  the  killing  by  the  defendant  may  be  proved  by  circumstantial  evidence. 
People  r.  McGonegal,  42  St.  Rep.,  811;  17  N.  Y.   Supp.,  151.    But  the  evi- 
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All  that  the  law  requires  is  this:  That  there  should  be  some  reflect'on  an:! 
thought,  that  precede  the  blow.  People  r.  Hawkins,  16  St.  Rep.,  359;  109  N. 
Y.t  411.  If  there  are  a  choice  und  determination  as  the  result  of  such  mental 
actions,  there  is  sufficient  deliberation  within  the  law.     Id. 

If  the  defendant  entertained  the  resolve  that  he  would  kill  the  deceased,  if 
he  could  not  consummate  an  arrangement  with  him,  the  act  of  killing  in  pur- 
suance of  su<  h  resolve  is  murder  in  the  first  degree.  People  v.  Walworth,  4 
N.  Y.  Cr.,  355. 

In  order  to  constitute  murder  in  the  first  degree,  there  must  be  s  me  amount 
or  kind  of  deliberation  and  premeditation,  antecedent  to  the  act,  which  inten- 
tionally effects  the  death.     People  v.  Conroy,  33  Hun,  119;  2  N.  Y.  Cr.,  247. 

Of  this  antecedent  deliberation  and  premeditation,  the  iutent  alone  is  not 
s«in*ic:eut  evidence.     Id 

If  the  design  to  kill  is  present,  the  offense  is  murder  in  one  of  its  degrees. 
People  ?\  Beckwith,  3  St.  Rep.,  104;  103  N.  Y.t  360;  5  N   Y.  Cr.,  228. 

A  killing  with  a  design  to  effect  death,  but  not  with  deliberation  and  pre- 
meditation, is  nothing  more  than  murder  in  the  second  degree.  People  r.  Con- 
roy, 2  N.  Y.  Cr.,  248;  33  Hun,  119. 

Something  more  than  the  actual  presence  of  intention  formed  at  the  instant 
of  the  striking  of  the  blow  or  firing  of  the  shot,  is  necessary.  People  v.  Wal- 
worth, 4  N.  Y.  Cr.,  355. 

There  must  be  a  deliberate  and  premeditated  design  to  effect  death,  distin- 
guishable from  a  suddenly  formed  intention  without  deliberation  and  premedi- 
tation.   Id. 

Length  of  time.— If  a  choice  is  made  as  the  result  of  thought,  however 
short  the  struggle  between  the  intention  and  the  act,  it  is  sufficient  to  charac- 
terize the  crime  as  deliberate  and  premeditated  murder.  People  v.  Leighton, 
88  N.  Y.,  117. 

The  intention  to  kill  must  precede  the  act  by  some  appreciable  space  of 
time;  but  the  time  need  not  be  long.     People  v.  Majone,  91  N.  Y.,  211. 

It  is  enough  that  the  inteution  precedes  the  act,  though  the  latter  fol- 
lows immediately.  People  v.  Conroy,  97  N.  Y  ,  76;  People  r.  Clark,  7  id., 
393. 

The  time  for  deliberation  and  premeditation  need  not  be  long  and  may  be 
short.     People  v.  Beckwith,  3  St.  Rep.,  104;  103  N.  Y.,  368;  5  N.  Y.  Cr.,  230. 

If  it  furnishes  room  and  opportunity  for  reflection,  and  the  facts  show  that 
such  reflection  existed,  and  the  mind  was  busy  with  its  design  and  made  the 
choice  wiih  full  chance  to  choose  otherwise,  the  condition  of  the  statute  is  ful- 
filled.    Id. 

No  particular  time  is  prescribed  by  law  within  which  deliberation  and  pre- 
meditation must  occur,  to  constitute  murder  in  the  first  degree.  People  «. 
Druse.  5  N.  Y.  Cr.,  14;  People  r.  Majone.  1  id.,  86;  People  r.  Magano.  id., 
411;  People  v.  Conroy.  2  id.,  505;  People  r.  Kiernan,  3  id.,  247;  4  id.,  88. 

If  the  time  is  long  enough  for  choice  to  kill  or  not  to  kill,  and  for  the  for- 
mation of  the  purpose  to  kill,  it  is. sufficient.     People  r.  Druse,  ante. 

The  act  which  causes  the  death  must  be  deliberate  in  the  sense  that  it  was 
not  committed  under  the  influence  of  a  sudnen  and  uncontrollable  impulse, 
produced  by  a  proximate  cause,  and  it  must  be  prem*  ditated  in  the  sense  that 
an  intention  to  inflict  the  injury  must  have  preceded  the  doing  of  the  act.     Id. 

Time  to  form  the  purpose  of  killing,  to  announce  such  intention  and  to 
carrv  it  into  effect,  is  time  enough  for  deliberation  and  premeditation.  People 
r  Kiernan.  101  N.  Y.,  618;  4  N.  Y.  Cr..  94;  People  v.  Leighton,  88  K.  V., 
117;  People  v.  Majone.  91  id.,  211;  1  N.  Y.  Cr.,  94;  People  t.  Conroy,  97  N. 
Y\,  75;  2N.Y.  Cr.,  565. 

Motive. — It  is  not  necessary  to  prove  a  motive  in  order  to  sustain  an  in- 
dictment for  murder.     People V  Trezza,  125  N.  Y.,  740;  36  St.  Rep.,  149. 

It  is  not  incumbent  upon  the  prosecution  to  prove  the  motive  for  a  crime  in 
any  case.     People  v.  Fish.  125  N.  Y.,  146;  8  N.  Y.  Cr.,  1:56;  34  St.  Rep.,  843. 

Evidence  of  premeditation,  etc.— What  facts  show  premeditation  and 
deliberation.  People  r.  Beckwith,  12  St.  Rep.,  795;  108  N.  Y.,  68;  7  N.  Y. 
Cr.,  UG. 


us  purpose  under  circumstances  of  great  atrocity,  establish  a  de- 
anned    and  premeditated   murder.     People   v.    Lewis,  7  N.  Y. 

ad  preparation  prior  to  the  shooting  are  sufficient  evidence  of 
a  and   deliberation.    People  v.  Otto,  4  N.  Y.  Cr.,  156;  101  N. 

d,  in  People  v.  Jefferson,  2  N.  Y.  Cr.,  240,  that  there  was  suffi- 
ce of  deliberate  and  premeditated  design  to  effect  death,  to  con- 
er  in  the  first  degree. 

nee  in  People  v.  Beckwith,  12  St.  Rep.,  795;  108  N.  Y.,  67,  was 
riently  show  that  the  crime  was  committed  with  a  deliberate  and 

I  design  to  effect  death. 

md  circumstances,  in  People  fl.Van  Brunt,  1  Silv.  (Ct.  AprO,  586; 
66;  11  St.  Rep..  60,  were  held  sufficient  to  establish  reflection  and 
in  the  commission  of  the  homicide. 

t».  Cornetti.  93  N.  Y.,  85;  1  N.  Y.  Cr.,  803;  the  case  was  held  to 
liberate  and  premeditated  murder. 

^liberation,  premeditation  and  intent  to  kill  were  held  to  be  con- 
ned in  People  v.  Roehl,  52  St.  Rep.,  147. 

officer,  without  giving  notice  of  an  intention  to  make  an  arrest, 
.tempts  to  strike  the  defendant,  or  to  take  him  into  custody,  the 
•  right  to  resist,  and  if  in  so  doing,  he  kills  the  officer,  he  is  guilt  v 
n  the  first  degree,  when  deliberately  and  designedly  committed. 
.rlton,  115  N.  Y..  623;  26  St.  Rep.,  430. 

itated  and  deliberate  intention  to  kill  deceased  is  shown  by  evi- 
efendant  was  jealous  of  d  ceased  on  account  o!  a  supposed  inti- 
en  deceased  and  defendant's  mistress;  that  defendant  had  mado 

II  him;  and  that  on  meeting  deceased  he  begnn  the  encounter  and 
repeatedly  with  a  deadly  weapon,  while  during  the  whole  time 
s  attempting  to  escape.    People  v.  Martell,  51- St.  Rep.,  670. 

for  jury. — The  alleged  deliberate  and  premeditated  design  is  a 
fact  for  the  jury.    People  c.  Walworth,  4  N.  Y.  Cr.,  355. 
(on  of  felony.— Subdivision  3  of  this  section  includes  the  com- 
le  attempt  to  commit  a  felony  upon  or  affecting  the  person  killed. 
reeney,  41  Hun,  340;  4  N.  Y.  Cr.,  283. 

rho,  while  attempting  to  commit  a  felony,  causes  the  death  of 
uilty  of  the  crime  of  murder  in  the  first  degree.  People  v.  John- 
V     134:  16  St.  Ren.    846 
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The  legislature,  by  this  section,  intended  to  make  killing  effected  by  a  party 
engaged  in  the  commission  of  a  felony  upon  the  person  killed,  murd<T  in  the 
first  degree,  notwithstanding  that  the  act  which  produced  death  was  without 
any  intent  to  kill.     People  v.  Cole,  2  N.  Y.  Cr.,  113. 

Deliberation,  premedition  or  intent  to  kill  is  not  a  necessary  ingredient  of 
the  crime  of  murder  in  the  first  degree,  where  the  homicide  was  committed 
while  engaged  in  the  commission  of  a  felony.  People  v.  Kelly,  35  Hun,  303: 
8N.  Y.  Cr.,85. 

-  When  a  killing  by  one  engaged  in  committing  an  assault  in  the  second 
degree,  constitutes  murder  in  the  first  degreee.  People  v.  Sweeney,  41  Hun, 
340;  4N.  Y.  Cr.,  283. 

A  person  who,  while  engaged  in  the  commission  of  the  crime  of  rape, 
causes,  by  means  of  the  force  and  violence  employed  by  him  for  the  purpose 
of  accomplishing  his  object,  the  death  of  the  female,  is  guilty  of  murder  in  the 
first  degree.  Buel  v.People,  78  N.Y.,  492.  This  is  so,  though  he  did  not  intend 
to  kill.  Id.  In  such  cases,  the  intention  is  of  no  consequence.  Id.  This 
case  was  decided  under  the  Revised  Statutes,  which  did  not  contain  the  clause 
44  without  a  design  to  effect  death  " 

A  homicide,  committed  while  engaged  in  a  felonious  taking  of  property,  is 
murder  in  the  first  degree,  though  perpetrated  without  a  design  to  effect  death. 
People  v.  Petmecky,  2  N.  Y.  Cr.,  457. 

Though  the  indictment  charges  the  defendant  specifically  and  only  with  the 
intention  to  murder  his  wife,  if  he  intended  to  kill  another  and  killed  his  wife, 
he  is  just  as  much  guilty  of  murder  as  though  he  had  intended  to  kill  her. 
People  v.  Osmond,  51  St.  Rep.,  727;  138  N.  Y.,  80. 

Excuse. — Provocation  by  an  angry  controversy  of  words  alone,  however 
aggravating  they  may  have  been,  do  not  excuse  from  the  consequences  of  a 
fatal  assault.  People  v.  Kelly,  2  Silv.  (Ct.  App.),  237;  113  N.  Y.,  649;  7  N.  Y. 
Cr.,  48;  22  St.  Rep.,  973. 

Knowledge. — To  convict  of  murder  by  poisoning,  there  must  be  shown 
knowledge  by  defendant  of  the  poisonous  character  of  the  substn  nee  which  pro- 
duced the  death.     People  v.  Stokes,  2  N.  Y.  Cr.,  885. 

Knowledge  that  the  article  was  not  entirely  harmless  is  not  sufficient.    Id. 

Indictment. — The  various  statutory  changes  in  the  definition  of  what  may 

constitute  the  crime  of  murder  have  not  affected,  and  have  not  been  held  to 

affect,  the  ordinary  common  law  counts  in  indictments  for  murder.     People  v. 

Giblin,  24  St.  Rep..  592;  115  N.  Y.f  19fl;  7  N.  Y.  Cr..  133 

See  People  v.  Hill,  49  Hun,  422;  19  St.  Rep.,  672;  3N.  Y.  Supp.,  564;  Peo- 
ple v.  Chacon,  3  N.  Y.  Cr.,  421. 

§  183a.  Murder  in  the  first  degree.— A  person  who  willfully,  by  loan- 
ing, removing  or  displacing  a  rail,  or  by  any  other  interference,  wrecks,  de- 
stroys or  so  injures  auy  car,  tender,  locomotive  or  railway  train,  or  part  thereof, 
while  moving  upon  any  railway  in  this  state,  whether  operated  by  steam,  elec- 
tricity or  other  motive  power,  as  to  thereby  cause  the  death  of  a  human  being, 
is  guilty  of  murder  in  the  first  degree,  and  puuishable  accordingly. 
Added  by  ch.  5-18  of  1897. 

§  184.  Id.;  second  degree. — Such  killing  of  a  human  being  is  murder  in 
the  second  degree,  when  committed  with  a  design  to  effect  the  death  of  the 
person  killed,  or  of  another,  but  without  deliberation  and  premeditation. 

Definition.— The  statute  does  not  requite  that  the  iutention  should  be  the 
result  of  pre-deliberation,  but  it  may  be  formed  upon  the  instant  and  be  the 
result  of  that  instantaneous  action  of  the  mind  when,  from  some  cause  arising 
upon  the  moment,  the  thought  of  killing  flashes  into  the  mind,  and  the  act 
follows  the  thought.     People  r.  Walworth,  4  N.  Y.  Cr..  355. 

A  killing  with  a  desigu  to  effect  death,  but  without  deliberation  and  pre- 
meditation, is  murder  in  the  second  degree.  People  v.  Conro\r,  33  Hun,  119; 
2  N.  Y.  Cr.,  247. 

In  order  to  establish  murder  in  the  second  degree,  it  is  necessary  that  there 
should  be  at  the  time  of  the  commission  of  the  act,  an  intent  to  kill.  People  t. 
Walworth,  4  N.  Y.  Cr..  355. 

Murder  in  the  second  degree  is  the  intentional  killing  of  a  human  beinjr. 
without  deliberation  and  premeditation.     People  c.  Kelly,  35  Hun,  802;  3  >. 

See  People  t>.  Hill.  49  Hun,  432;  19  St.  Rep.,  672;  3  N.  Y.  Supp.,  564;  Peo- 
ple v.  Cole,  2  N.  Y.  Cr.,  113. 
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Under  this  section,  a  conviction  may  properly  be  had  on  testimony  that  de- 
ceased and  defendant  had  a  struggle  on  the  sidewalk,  and  that  deceased  had 
hold  of  defendant  and  struck  him,  without  any  weapon,  and  that  defendant 
returned  the  blows  by  shooting  deceased.  People  t».  Kennedy,  22  N.  Y.  Supp., 
269;  51  St.  Rep.,  818. 

Dangerous  weapon. — A  revolver  is  a  deadly  weapon.  People  v.  Carlton, 
115  N.  Y..  624;  26  St.  Rep.,  434. 

See  People  t>.  Webster,  52  St.  Rep.,  240;  22  N.  Y.  Supp.,  641. 

§  190.  Killing  unborn  quick  child.-  The  willful  killing  of 
an  unborn  quick  child,  by  any  injury  committed  upon  the  person 
of  the  mother  of  such  child,  is  manslaughter  in  the  first  degree. 

See  section  294,  post. 

The  willful  killing  of  an  unborn  child  is  not  manslaughter  except  as  made 
so  by  statute.    Evans  v.  People,  49  N.  Y.,  88. 

The  child  is  not  the  subject  of  manslaughter,  under  this  section,  until  it  has 
"quickened."    Id. 

§  191.  Id.;  by  administering  drugs,  etc.— A  person  who 
provides,  supplies  or  administers  to  a  woman,  whether  pregnant 
*  not,  or  who  prescribes  for,  or  advises  or  procures  a  woman  to 
Kiuce  any  medicine,  drug  or  substance,  or  who  uses  or  employs,  or 
causes  to  be  used  or  employed,  any  instrument  or  other  means, 
with  intent  thereby  to  procure  the  miscarriage  of  a  woman,  unless 
the  same  is  necessary  to  preserve  her  life,  in  case  the  death  of  the 
woman,  or  of  any  quick  child  of  which  she  is  pregnant,  is  thereby 
produced,  is  guilty  of  manslaughter  in  the  first  degree. 

See  sections  294,  297  and  818,  post. 

If  a  defendant  seeks  to  excuse  himself  from  the  charge  of  having  committed 
an  abortion,  it  is  essential  that  he  establish  the  fact  that  the  same  was  neces- 
sary to  preserve  the  life  of  the  deceased.  People  t>.  McGonegal,  42  St.  Rep., 
813. 

It  is  not  for  the  people  to  prove  the  negative.    Id. 

§  193.  Manslaughter,  first   degree,   how   punished.— 

Manslaughter  in  the  first  degree  is  punishable  by  imprisonment 

for  a  term  not  exceeding  twenty  years. 

Amended  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

§  103.  Manslaughter,  second  degree.— Such  homicide  is 
manslaughter  in  the  second  degree,  when  committed  without  a 
design  to  effect  death,  either 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass, 
or  other  invasion  of  a  private  right,  either  of  the  person  killed,  oi 
of  another,  not  amounting  to  a  crime ;  or 

2.  In  the  heat  of  passion,  but  not  by  a  dangerous  weapon  or  by 
the  use  of  means  either  cruel  or  unusual ;  or 

3.  By  any  act,  procurement  or  culpable  negligence  of  any  per- 
son, which,  according  to  the  provisions  of  this  chapter,  does  nol 
constitute  the  crime  of  murder  in  the  first  or  second  degree,  noi 
manslaughter  in  the  first  degree. 

Amended  by  chap.  23  of  1887. 
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This  amendment  substituted  the  word  "dangerous  "  for  the  word  "deadly," 
iii  subd.  2  of  the  section. 

See  sections  195  and  202,  post. 

Officer. — When  an  officer,  who  shoots  and  kills  an  innocent  person  who 
runs  away  from  him,  in  the  night  time,  and  does  not  stop  when  called  upon  to 
do  so,  is  guilty  of  this  offense.  People  v.  McCarthy,  47  Hun,  491 ;  14  St. 
Rep.  415. 

Subd  8. — In  order  to  constitute  the  crime  of  manslaughter  in  the  second 
degree,  under  subd.  3  of  this  section,  the  jury  must  find  that  the  defendant, 
i  v  some  act  of  culpable  negligence  procured  the  killing  of  the  deceased.  Peo- 
ple r.  Buddensieck,  4  N.  Y.  Cr.,  266;  1  St.  Rep.,  436;  3  id.,  664. 

Culpable  negligence  is  such  a  careless  act  or  omission  by  a  person  as  endan- 
ger* the  personal  safety  or  life  of  another,  and  which,  by  the  exercise  of  rea- 
s  nible  attention  and  exertion,  could  be  avoided.    Id. 

A  person  who,  by  culpable  negligence,  acts  and  omissions  in  the  selection 
aixl  use  of  materials  for,  and  in  the  construction  of,  a  building  which  he  was 
erecting,  kills  and  occasions  the  death  of  a  human  being,  is  guilty  of  man- 
slaughter in  the  second  degree.  People  v.  Buddensieck,  103  N.  Y.,  487;  5  N.. 
Y.  Cr..  70;  3  8L  Rep.,  664. 

If  there  is  a  neglect  of  duty  under  circumstances  where  a  jury  can  say  that 
«uch  n  gligence  was  wrongful,  it  becomes  a  crime  if,  in  consequence  of  that 
wrongful  negligence,  some  human  being  is  killed.  People  v.  Melius,  1  N.  Y. 
Gr.  42. 

It  is  no  excuse  that  the  negligence  of  an  employe  of  a  corporation,  who  is 
indicted  for  manslaughter  by  culpable  negligence  causing  death,  arose  from 
his  obedience  to  the  instructions  of  his  official  superior,  which  were  in  violation 
of  the  rules  of  the  corporation.    Id. 

r.xcuue. — Where  a  party  is  himself  the  cause  of  the  assault  made  upon  him, 
and  he  intentionally  provokes  it,  he  cannot  excuse  himself  for  inflicting  need- 
lea*  violence  upon  the  person  of  the  assailant.  People  v  McGrath,  13  St 
Rep.,  359 ;  47  Hun,  326!  6  N.  Y.  Cr.,  153. 

See  People  v.  Rego,  36  Hun,  130 

§  194.  Women  taking  drugs,  etc. — A  woman  quick  with 
child,  who  takes  or  uses,  or  submits  to  the  use  of  any  arug,  med- 
icine, or  substance,  or  any  instrument  or  other  means  with  intent 
to  produce  her  own  miscarriage,  unless  the  same  is  necessary  to 
preserve  her  own  life,  or  that  of  the  child  whereof  she  is  preg- 
nant, if  the  death  of  such  child  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  second  degrea 

S<*  sections  294,  295  and  318,  post. 

§  195.  Negligent  nse  of  machinery.— A  person  who,  by 
any  act  of  negligence  or  misconduct  in  a  business  or  employment 
in  which  he  is  engaged,  or  in  the  use  or  management  of  any 
machinery,  animals,  or  property  of  any  kind,  intrusted  to  his 
care,  or  under  his  control,  or  by  any  unlawful,  negligent  or 
reckless  act,  not  specified  by  or  coming  within  the  foregoing 
provisions  of  this  chapter,  or  the  provisions  of  some  other  statute, 
occasions  the  death  of  a  human  Deing,  is  guilty  of  manslaughter 
in  the  second  degrea 

See  subd.  8  of  section  193,  ante;  section  196,  post. 

The  offense  is  made  out,  when  the  death  of  the  person  has  been  produced  by 
tbt  ioeicutiable  or  culpable  negligence  of  the  party  charged.  People  v.  Bud- 
knsieck,  4  N.  Y.  Cr.,  26S;  1  St.  Rep.,  436;  3  id., 634. 
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The  want  of  care  on  the  part  of  the  deceased  will  not,  it  seems  exonerate 
from  guilt  the  defendant/ if  the  former's  death  was  caused  by  the  latter's  cul- 
pable negligence.    Id. 

§  196.  Owner  of  animals.— If  the  owner  of  a  mischevous 
animal,  knowing  its  propensities,  willfully  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care,  and  the  animal,  while  so  at 
large,  and  not  confined,  kills  a  human  being,  who  has  taken 
all  the  precautions  which  the  circumstances  permitted,  to  avoid 
the  animal,  the  owner  is  guilty  of  manslaughter  in  the  second 
degree. 

See  section  195,  ante;  subd.  11  of  section  640,  post, 

§  197.  Killing   by  overloading  passenger  vessels.— A 

# person  navigating  a  vessel  for  gain,  who  willfully  or  negli- 
gently receives  so  many  passengers  or  such  a  quantity  of  other 
lading  on  board  the  vessel,  that,  by  means  thereof,  the  vessel 
sinks,  or  is  overset  or  injured,  and  thereby  a  human  being  is 
drowned,  or  otherwise  killed,  is  guilty  of  manslaughter  in  the  sec- 
ond degree. 

See  section  359,  post. 

§  198.  Liability  of  persons  in  charge  of  steamboats.— A 

person  having  charge  of  a  steamboat  used  for  the  conveyance  of 
passengers,  or  of  a  boiler  or  engine  thereof,  who,  from  ignorance, 
recklessness  or  gross  neglect,  or  for  the  purpose  of  excelling  any 
other  boat  in  speed,  creates,  or  allows  to  be  created,  such  an  un- 
due quantity  of  steam  as  to  burst  the  boiler,  or  other  apparatus 
in  which  it  is  generated  or  contained,  or  to  break  any  apparatus 
or  machinery  connected  therewith,  whereby  the  death  of  a  human 
being  is  occasioned,  is  guilty  of  manslaughter  in  the  second  de- 
degree. 

See  sections  360,  361  and  362,  post. 

§  199.  Liability  of  persons  haying  charge  of  steam  en- 
gines.— An  engineer  or  other  person,  having  charge  of  a  steam 
boiler,  steam  engine,  or  other  apparatus  for  generating  or  applying 
steam,  employed  in  a  boat  or  railway,  or  in  a  manufactory,  or  in 
any  mechanical  works,  who  willfully,  or  from  ignorance  or  gross 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity 
of  steam  as  to  burst  the  boiler,  engine  or  apparatus,  or  to  cause 
any  other  accident,  whereby  the  death  of  a  human  being  is  pro- 
duced, is  guilty  of  manslaughter  in  the  second  degrea 

See  sections  860,  861,  862  and  424,  fost. 

%  200.  Liability  of  physicians. — A  physician  or  surgeon,  or 
person  practicing  as  such,  who,  being  in  a  state  of  intoxication, 
without  a  design  to  effect  death,  administers  a  poisonous  drug  or 
medicine,  or  does  any  other  act  as  a  physician  or  surgeon,  to  an- 
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a  felony  and  is  fleeing  from  justice  ;  or  in  attempting  by  lawful 
ways  and  means  to  apprehend  a  person  for  a  felony  actually  com- 
mitted, or  in  lawfully  suppressing  a  riot,  or  in  lawfully  preserving 
the  peace. 

See  notes  under  preceding  section. 

Justifiable.— It  is  only  in  the  last  extremity  that  the  right  to  use  a  deadly 
weapon,  under  any  circumstances,  arises.  People  v.  Carlton,  115  N.  Y.,  623; 
26  !^t.  Rep.,  436;  People  v.  Sullivan,  7  N.  Y.,  396. 

The  difficulty  of  defining,  with  absolute  precision,  when  a  public  officer  is 
justified  in  resorting  to  a  deadly  weapon  even  when  in  the  discharge  of  his 
duty,  considered  by  the  court.  People  v.  McCarthy,  14  St.  Rep., 415;  47  Hun, 
491. 

Invitation  to  the  interview  and  antecedent  threats  as  bearing  upon  the  ques- 
tion of  justification,  considered.    Peoples.  Walworth,  4  N.  Y.  Cr.,  855. 

When.— The  killing  of  another  is  justifiable  homicide,  if  there  is  reasonable 
ground  to  apprehend,  at  the  time  of  the  act,  a  design  on  the  part  of  the  j  erson 
killed  to  commit  a  felony,  or  to  do  some  great  personal  injury  and  for  be- 
lieving that  such  design  will  be  accomplished.  People  v.  Walworth,  4  N.  Y. 
Cr.,  355. 

The  homicide  in  People  v.  Pallister,  51  St.  Rep.,  727,  was  held,  under  the 
facts,  not  to  be  justifiable. 

Burden. — If  an  excuse  exists  for  the  taking  of  life,  or  doing  the  act  which 
caused  death,  the  defendant  is  bound  to  show  it.  People  t>.  McCarthy,  18  St. 
Rep.,  267;  HON.  Y.,  816. 

The  burden  of  justifying  the  use  of  a  deadly  weapon  is  on  the  defendant. 
Id. 

The  burden  does  not  rest  upon  the  prisoner  to  establish,  even  to  a  reasonable 
probability,  the  truth  of  an  affirmative  defense.  People  v.  Willett,  36  Hun, 
511;  3N.  Y.  Cr.,834. 

lie  is  entitled  to  a  reasonable  doubt  of  his  guilt  upon  the  whole  evidence. 
Id. 

This  is  true  as  to  the  degree  of  the  crime  and  as  to  every  essential  requisite 
of  t*:at  degree.    Id. 

The  burden,  in  all  these  respects,  is  never  shifted  from  the  prosecution  to  the 
prisoner.    Id. 

§  205.  Justifiable  homicide. — Homicide  is  also  justifiable 
when  committed,  either 

1.  In  the  lawful  defense  of  the  slayer,  or  of  his  or  her  husband, 
wife,  parent,  child,  brother,  sister,  master  or  servant,  or  of  any 
other  person  in  his  presence  or  company,  when  there  is  reasonable 
ground,  to  apprehend  a  design  on  the  part  of  the  person  slain  to 
commit  a  felony,  or  to  do  some  great  personal  injury  to  the 
slaver,  or  to  any  such  person,  and  there  is  imminent  danger  of 
such  design  being  accomplished ;  or 

2.  In  the  actual  resistance  of  an  attempt  to  commit  a  felony 
upon  the  slayer,  in  his  presence,  or  upon  or  in  a  dwelling  or  other 
place  of  abode  in  which  he  is. 

See  sections  26  and  203,  avte;  section  228,  post. 

See  note  on  self-defense  in  6  N.  Y.  Cr.,  119. 

Defense. — The  clause  "  in  lawful  defense  of  the  wife  "  means  in  defending 
her  against  the  danger  of  a  felony  or  of  great  personal  injur-.  People  t>. 
Downs,  5u  Hun,  11;  29  St.  Rep.,  121;  7  N.  Y.  Cr.,  487;  8  N.  Y.  Supp.,  524. 
"When*  the  injury  has  been  done  and  a  further  attack  on  her  is  not  to  be  ap- 
pn  Ucaded,  the  homicide  is  not  justifiable.     Id. 

This  section  relates  to  a  transaction  occurring  in  respect  to  parties  present  at 
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There  must  be  a  design  or  intention  existing  and  a  purpose  to  do  the  * 

act,  and  this  must  be  the  result  of  premeditation.     Godfrey  t>.  People,  6!  M 

Y.,211.  * 

Where  the  act  is  done  in  the  heat  of  a  casual  and  sudden  affray,  wit!  en 
any  proof  of  premeditation,  the  case  is  not  brought  within  the  section.    Id 

Member.— The  ear  is  a  member  of  the  human  face.    Burke  t>.  Peopl  0T 

Hun,  484.  ^ 

§  207.  Maiming  one's  self  to  escape  the  performance  gu 
a  duty. — A  person  who,  with  design  to  disable  himself  fr   m 
performing  a  legal  duty,  existing  or  anticipated,  inflicts  upon  hi 
self  an  injury,  whereby  he  is  so  disabled,  i3  guilty  of  a  felony. 

§  208.  Maiming  one's  self  to  obtain  alms. — A  person  who 
inflicts  upon  himself  an  injury,  such  as  if  inflicted  upon  another 
would  constitute  maiming,  with  intent  to  avail  himself  of  such 
injury,  in  order  to  excite  sympathy,  or  to  obtain  alms  or  any  char- 
itable relief,  is  guilty  of  a  felony. 

§  209.  What  injury  may  constitute  maiming. — To  con- 
stitute maiming,  it  is  immaterial  by  what  means  or  instrument,  oi 
in  what  manner  the  injury  was  inflicted. 

§  210.  Subsequent  recovery  of  injured  person,  when  a 
defense. — When  it  appears,  upon  a  trial  for  maiming  another 
person,  that  the  person  has,  before  the  time  of  trial,  so  far  re- 
covered from  the  wound  that  he  is  no  longer  by  it  disfigured 
in  personal  appearance,  or  disabled  in  any  member  or  organ  oi 
his  body,  or  affected  in  physical  vigor,  no  conviction  for  maim 
ing  can  be  had;  but  the  defendant  may  be  convicted  of  assaull 
in  any  degree. 

CHAPTER  IV. 
Kidnapping. 

8ectiok  211.  Kidnapping  defined. 

212.  Indictment,  where  triable. 

213.  Effect  of  consent  of  injured  person. 

214.  Selliug  services  of  person. 

215.  Removing  from  this  state  persons  held  to  service  in  anothei 

state. 

216.  Penalty  imposed  on  judicial  officers. 

§  21 1.  Kidnapping  defined. — A  person  who  willfully, 

1.  Seizes,  confines,  inveigles  or  kidnaps  another,  with  intent  tc 
cause  him,  without  authority  of  law,  to  be  secretly  confined  oi 
imprisoned  within  this  state,  or  to  be  sent  out  of  the  state,  or  tc 
be  sold  as  a  slave,  or  in  any  way  held  to  service  or  kept  or  de- 
tained against  his  will ;  or 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age 
of  sixteen  years,  with  intent  to  keep  or  conceal  it  from  its  parent, 
guardian  or  other  person  having  the  lawful  care  or  control  thereof, 
or  to  extort  or  obtain  money  or  reward  for  the  return  or  disposi- 
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of  kidnapping  merely  because  he  did  not  exercise  that  care  and  discretion 
which  a  jury  may  say  an  ordinarily  prudent  person  should  exercise.  People 
v.  Camp,  51  St.  Rep.,  33. 

Malice  and  negligence  must  not  be  confounded  together.  Id.  The  former 
arises  from  an  ev.l  purpose,  the  latter  from  a  failure  of  purpose;  the  former  is 
imputable  to  a  defect  of  the  heart,  the  latter  to  a  defect  of  intellect.    Id. 

See  People  v.  Navagh;  People  ex  rel.  Navagh^t?.  Prink,  41  Hun,  191;  4  N. 
Y.  Cr.,  295;  4  St.  Hep.,  162. 

§  313.  Indictment,  where  triable.— An  indictment  for  kid- 
nnpping  may  be  tried  either  in  the  county  in  which  the  offense 
was  committed,  or  in  any  county  through  or  in  which  the 
person  kidnapped  or  confined  was  taken  or  kept,  while  under  con- 
finement or  restraint 

§  313.  Effect  of  consent  of  injured  person.— Upon  a  trial 
for  a  violation  of  this  chapter,  the  consent  thereto  of  the  person 
kidnapped  or  confined  shall  not  be  a  defense,  unless  it  appear 
satisfactorily  to  the  jury  that  such  person  was  above  the  age  of 
twelve  years,  and  that  the  consent  was  not  extorted  by  threats  or 
duress. 

Application. — This  section  is  not  applicable  to  cases  of  inveiglement. 
People  v.  De  Leon,  47  Hun,  312;  8  N.  Y.  Cr.,  76;  13  St.  Rep.,  588. 

This  section  relates  to  a  consent  to  the  very  purpose  of  the  defendant.  People 
v.  De  Leon,  109  N.  Y.,  230;  8  N.  Y.  Cr.,  80;  14  St.  Rep.,  847. 

Fraud. — A  consent  procured  by  fraud  is  no  consent.  People  v.  De  Leon, 
47  Hun,  313;  8  N.  Y.  Cr.,  76;  13  St.  Rep.,  588. 

Defense. — Where  there  is  an  alleged  seizure  or  anv  force,  the  consent  will 
be  an  answer,  unless  obtained  by  threat  or  duress.    Id. 

§314.  Selling  services  of  person. — A  person  who,  within 
this  state  or  elsewhere,  sells  or  in  any  manner  transfers,  for  any 
term,  the  services  or  labor  of  any  person  who  has  been  forcibly 
taken,  inveigled,  or  kidnapped  in  or  from  this  state,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten  years. 

§  315.  Removing  from  this  state  persons  held  to  service 
in  another  state. — A  person  claiming  that  he  or  another  is  en- 
titled to  the  services  of  a  person  alleged  to  be  held  to  labor  or 
service  in  a  state  or  territory  of  the  United  States  who,  except  as 
authorized  by  special  statute,  takes,  or  removes,  or  willfully  does 
any  act  tending  towards  removing  from  this  state  any  such  per- 
son, is  guilty  of  felony,  punisable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years,  and  by  a  penalty  of  five  hundred 
dollars,  recoverable  in  a  civil  action  by  the  party  aggrieved. 

§  316.  Penalty  imposed  on  judicial  officers— A  judge,  or 
other  public  officer  of  this  state  who  grants  or  issues  any  warrant, 
certificate  or  other  process,  in  any  proceeding  for  the  removal 
from  this  state  of  any  person  claimed  as  held  to  labor  or  service 
in  a  state  or  territory  of  the  United  States,  except  in  pursuance 
of  the  statute  of  this  state,  is  guilty  of  a  misdemeanor ;  and  in 
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addition  to  the  punishment  therefor  prescribed  by  law,  he  forfeits 
five  hundred  dollars  to  the  party  aggrieved,  recoverable  in  a  civil 

action. 

CHAPTER  V. 

Assaults. 

Section  217.  Assault  in  the  first  degree  defined. 

218.  Assault  in  second  degree. 

219.  Id.;  in  third  degree. 

220.  Assault  in  first  degree,  how  punished. 

221.  Id.;  in  second  degree. 

222.  Id. ;  in  third  degree. 

223.  Use  of  force  or  violence,  declared  not  unlawful,  etc. 

§817.  Assault  in  first  degree  defined.— A  person  who, 
with  an  intent  to  kill  a  human  being,  or  to  commit  a  felony  upon 
the  person  or  property  of  the  one  assaulted,  or  of  another, 

1.  Assaults  another  with  a  loaded  fire-arm,  or  any  other  deadly 
weaj)on,  or  by  any  other  means  or  force  likely  to  produce  death ;  or 

2.  Administers  to  or  causes  to  be  administered  to  or  taken  by 
another,  poison,  or  any  other  destructive  or  noxious  thing,  so  as 
to  endanger  the  life  of  such  other ; 

Is  guilty  of  assault  in  the  first  degree. 

Snbd.  1.— What  will  constitute  an  assault  with  a  loaded  fire  arm,  or  any 
deadly  weapon,  has  not  been  declared  or  defined  by  this  or  any  otLer  section 
of  the  Penal  Code.  People  t.  Ryan,  55  Hun,  216;  27  St.  Rep.,  918;  8  N.  Y. 
Supp..  242. 

A  pistol  is  a  fire  arm.    People  v.  Whedon,  2  N.  Y.  Cr  ,  320. 

An  assault  with  intent  to  kill  with  a  loaded  pistol,  which  fails  to  so  off,  is 
an  assault  in  the  first  degree.  People  v.  Ryan,  55  Hun,  215;  7  N.  Y.  Cr.,  450; 
27  St.  Rep.,  917;  Slatterly  r.  People,  58  N.  Y..  354. 

The  act  of  discharging  a  pistol  "  at,  towards  and  against"  another,  with  in- 
tent to  kill  him.  is  au  offense  within  the  provisions  of  this  section.  People  t?. 
Whedon.  2  N.  Y.  Cr.f  320. 

Snbd  2. — The  character  of  the  crime  is  not  lessened  because,  by  means  of 
an  unskillful  administration,  death  does  not  ensue.  People  v.  Burgess,  10  St. 
Rep..  21;  45  Hun,  159;  5  N.  Y.  Cr.,  519. 

It  is  not  necessary  to  prove  that,  by  the  administration  of  the  poison,  life 
was  endangered.     Id. 

Under  the  former  statute,  this  element  of  proof  was  not  essential.     Id 

Intent. — To  constitute  this  offense,  there  must  be  an  intent  to  kill.  People 
r.  Terrell.  33  St.  Rep.,  370,  11  N.  Y.  Supp.,  365. 

Conviction  of  assault  in  the  first  degree  depends  on  the  intent  to  kill.  Peo- 
ple p.  Sullivan.  4  N.  Y.  Cr.,  197* 

Actual.— To  consummate  this  offense,  the  law  requires  that  the  assault 
shall  be  actually  made.  People  t?.  O'Connell,  60  Hun,  113;  38  St.  Rep.,  108; 
UN.  Y.  Supp..  485,7. 

Felony. — The  assault  defined  in  this  section,  is  a  felony.  People  v.  Maschke, 
2X.  Y.  Cr.,  306.  note 

See  People  v.  Dartmore.  15  St.  Rep.,  839;  48  Hun,  322;  2  N.  Y.  Supp.,  311; 
Matter  of  Gray,  2  N.  Y.  Cr.,  303. 

§918.  Assault,  in  second  degree.— A  person  who,  under 
circumstances  not  amounting  to  the  crime  specified  in  the  last 
section, 
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1.  With  intent  to  injure,  unlawfully  administers  to,  or  causes 
to  be  administered  to,  or  taken  by,  another,  poison,  or  any  other 
destructive  or  noxious  thing,  or  any  drug  or  medicine  the  use  of 
which  is  dangerous  to  life  or  health  ;  or 

2.  With  intent  thereby  to  enable  or  assist  himself  or  any 
other  person  to  commit  any  crime,  administers  to  or  causes  to 
be  administered  to,  or  taken  by  another,  chloroform,  ether, 
laudanum,  or  any  other  intoxicating  narcotic,  or  anaesthetic 
agent;  or  »• 

3.  Willfully  and  wrongfully  wounds  or  inflicts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon;  or 

4.  Willfully  and  wrongfully  assaults  another  by  the  use  of  a 
weapon,  or  other  instrument  or  thing  likely  to  produce  a  grievous 
bodily  harm ;  or 

5.  Assaults  another  with  intent  to  commit  a  felony,  or  to  pre- 
vent or  resist  the  execution  of  any  lawful  process  or  mandate  of 
any  court  or  officer,  or  the  lawful  apprehension  or  detention  of 
himself,  or  of  any  other  person  ; 

Is  guilty  of  assault  in  the  second  degree. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  Code  went  into  operation. 

See  sections  278,  358  and  447,  post. 

Intent. — To  constitute  a  criminal  assault,  an  intent  to  do  bodily  harm,  or 
by  violence  to  insult,  is  requisite.    People  v.  Sullivan,  4  N.  Y.  Cr.,  197. 

There  must  be  an  intention,  coupled  with  the  present  ability  of  using  actual 
.violence  against  the  person.  People  v.  Ryan,  55  Hun,  215;  7  N.  Y.  Cr.,  450; 
27  St.  Rep.,  917;  8  N.  Y.  Supp.,  244,  370;  Hays  «.  People,  1  Hill,  351. 

This  section  does  not  take  from  the  crime  of  assault  in  Uie  second  degree, 
the  necessity  for  intent.  People  v.  Sullivan,  4  N.  Y.  Cr.,  199.  In  addition  to 
the  intent  to  do  bodily  hann,  the  intent  must  exist  to  use  for  that  purpose  the 
weapon,  other  instrument  or  thing.     Id. 

To  authorize  a  conviction  of  assault  in  the  second  degree,  an  intention, 
coupled  with  present  ability,  of  using  actual  violence  against  the  person  must 
be  shown.     People  v.  Terrell.  33  St.  Rep.,  370:  11  N.  Y.  Supp.,  365. 

This  offense  does  not  require  un  intent  to  kill,  nor  even  the  use  of  a  loaded 
firearm.  People  v.  Ryan,  5^>  Hun,  220;  7  N.  Y.  Cr.,  455;  27  St.  Rep.,  917; 
8  N.  Y.  Supp.,  244,  '610.  All  that  is  demanded  is  the  willful  and  wrongful  use 
of  a  weapon  likely  to  produce  grievous  bodily  harm.     Id. 

Under  this  section  there  must  be  an  absence  of  intent  to  kill.  People  r. 
Terrell,  33  St.  Rep.,  370;  11  N.  Y.  Supp.,  305.  Such  intent  makes  the  dis- 
tinction between  the  first  and  second  degrees  of  assault.     Id. 

Snbd.  4.— The  intent  to  shoot  off  and  discharge  the  weapon  has  not  been 
required  to  create  !hc  offense  d<  sciibed  in  subdivision  4,  of  this  section.     Peo- 

Sle  v.  Connor,  25  St.  Rep.,  138;  53  Hun,  353;  7  N.  Y.  Cr.,  470;  6  N.  Y. 
upp.,  220. 

Pointing  a  load  d  gun  toward  a  person,  and  threatening  to  shoot  if  he  come 
near,  constitute  assault.     People  r.  Morehouse,  25  St.  Rep.,  294. 

A  person  who,  while  running  through  the  street  with  an  open  jack  knife  in 
his  hand,  made  several  lunges  with  it  at  an  officer  who  was  attempting  to  stop 
him,  is  guilty  of  an  assault  within  suhd.  4  of  this  section.  People  v.  Murray, 
54  Hun;  407;  27  St.  Rep.,  84;  7  N.  Y.  Supp.,  548. 

Striking  a  person  upon  the  head  with  a  pistol,  thereby  inflicting  severe  inju- 
ries, is  sufficient  to  create  an  assault  in  the  second  degree,  under  subds.  3  and 
4  of  this  section.     People  v.  Irving,  2.N.  Y.  Cr.,  49;  31  Hun.  615.  • 

Subd.  5.— Inasmuch  as  a  police  officer  may  arrest,  in  the  night  time,  without 
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cent  assault,  where  there  is  no  pretense  of  rape,  attempt  at  rape  or  illicit  inter- 
course.   People  v.  Parsons,  2  N.  Y.  Cr.t  117. 

Misdemeanor. — The  degree  of  assault  defined  in  this  section,  is  a  misde- 
meanor.    People  i>.  Maschke,  2  N.  Y.  Cr.,  806,  note. 

Complaint.— A  complaint,  which  describes  the  offense  as  "maliciously  and 
unlawfully  beating  the  complainant,"  by  kicking  him  in  the  head,  body  and 
face  without  provocation,  is  jpod,  and  will  support  a  conviction  of  assault  in 
the  third  degree.    People  v.  Parker,  69  Hun,  130. 

The  name  given  to  the  offense  is  not  material.     Id. 

§  S20.  Assault,  first  degree,  how  punished. — Assault  in 
the  first  degree  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding ten  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

All  the  authorities,  defining  the  punishment  for  assault  in  the  first  degree, 
prior  to  the  amendment  of  1892  to  this  section,  are  now  misleading  upon  this 
point. 

This  section  was  amended  by  chap.  662  of  1892,  subsequent  to  the  decision 
of  the  case  of  People  v.  O'Connell,  60  Hun,  113;  88  St.  Rep.,  108;  14  N.  Y. 
Supp.,  485. 

§  991.  Assault,  second  degree.— Assault  in  the  second  de- 
gree is  punishable  by  imprisonment  in  a  penitentiary  or  state 
prison  for  a  term  not  exceeding  five  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  both. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  imprisonment. 

See  section  5,  ante. 

Since  the  decision  of  People  «.  Sweeney,  41  Hun,  840;  4  N.  Y.  Cr.,  288, 
this  section  has  been  amended  so  as  to  limit  the  imprisonment  to  a  term  not 
exceeding  five  years. 

The  cases  under  this  section,  decided  prior  to  the  amendment  of  1892  to  this 
section,  erroneously  state  the  existing  punishment  for  assault  in  the  second  de- 
gree. 

See  People  v.  Terrell,  33  St.  Rep.,  869;  11 N.  Y.  Supp.,  365;  People  v.  Cole, 
2  N.  Y.  Cr.,  112. 

§  999.  Id.;  in  third  degree. — Assault  in  the  third  degree  is 
punishable  by  imprisonment  for  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  five  hundred  dollars,  or  both. 

See  section  15,  ante;  subd.  2,  section  56  of  Code  of  Criminal  Procedure. 

Application.— This  section  applies  to  a  case  where  a  prisoner  is  convicted 
of  assault  in  the  third  degree  in  a  court  of  sessions  or  court  of  oyer  and  termi- 
ner, but  not  in  a  court  of  special  sessions.  Matter  of  Bray,  84  St.  Rep.f  642; 
12  N.  Y.  Supp.,  367. 

Fine.— The  imposition  of  a  fine  may  be  in  addition  to  the  sentence  of  im- 
prisonment. People  v.  Sutton,  2  Sil.  (Sup.  Ct.),  575;  24  St.  Rep.,  726;  6  N. 
Y.  Supp.,  96. 

Imprisonment.  —  Imprisonment  for  assault  in  the  third  degree,  it  »eem$ 
cannot  be  in  state  prison.  People  ex  rel.  Devoe  v.  Kelly,  82  Hun,  639;  2  N. 
Y,  Cr.,432;  19  W.  Dig.,  205. 

Misdemeanors— The  punishment  for  assault  in  the  third  degree  is  identical 
with  that  provided  for  the  punishment  of  misdemeanors.  Id.  Same  case,  97 
N.  Y.,  212.    See  seetion  15,  ante. 

Section  703,  post. — The  difference  between  this  section  and  section  708, 
post,  pointed  out.     People  ex  rel.  Devoe  v.  Kelly,  ante. 

See  People  v.  Cooper,  4  N.  Y.  Cr.,  119. 
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|9SS.  Use  of  force  or  violence,  declared  not  unlawful, 

etc.— To  use  or  attempt,  or  offer  to  use,  force  or  violence  upon  or 
towards  the  person  of  another  is  not  unlawful  in  the  following 
cases : 

1.  When  necessarily  committed  by  a  public  officer  in  the  per- 
formance of  a  legal  duty ;  or  by  any  other  person  assisting  him 
or  acting  by  Ills  direction ; 

2.  When  necessarily  committed  by  any  person  in  arresting  one 
\?ho  has  committed  a  felony,  and  delivering  him  to  a  public  offi- 
ce competent  to  receive  him  in  custody  ; 

3.  When  committed  either  by  the  party  about  to  be  injured  or 
by  another  person  in  his  aid  or  defense,  in  preventing  or  attempt- 
ing to  prevent  an  offense  against  his  person,  or  a  trespass  or  other 
unlawful  interference  with  real  or  personal  property  in  his  lawful 
possession,  if  the  force  or  violence  used  is  not  more  than  sufficient 
to  prevent  such  offense ; 

4.  When  committed  by  a  parent  or  the  authorized  agent  of  any 
parent,  or  by  any  guardian,  master,  or  teacher,  in  the  exercise  of 
a  lawful  authority  to  restrain  or  correct  his  child,  ward,  appren- 
tice or  scholar,  and  the  force  or  violence  used  is  reasonable  in 
manner  and  moderate  in  degree ; 

5.  When  committed  by  a  carrier  of  passengers,  or  the  author- 
ized agents  or  servants  of  such  carrier,  or  by  any  person  assisting 
them,  at  their  request,  in  expelling  from  a  carriage,  railway  car, 
vessel  or  other  vehicle  a  passenger  who  refuses  to  obey  a  lawful 
and  reasonable  regulation  prescribed  for  the  conduct  of  passengers, 
if  such  vehicle  has  first  been  stopped  and  the  force  or  violence 
used  is  not  more  than  sufficient  to  expel  the  offending  passenger, 
with  a  reasonable  regard  to  his  personal  safety ; 

6.  When  committed  by  any  person  in  preventing  an  idiot,  luna- 
tic, insane  person,  or  other  person  of  unsound  mind,  including 
persons  temporarily  or  partially  deprived  of  reason,  from  com- 
mitting an  act  dangerous  to  himself  or  to  another,  or  in  enforcing 
such  restraint  as  is  necessary  for  the  protection  of  his  person  or 
for  his  restoration  to  health,  during  such  period  only  as  shall  be 
necessary  to  obtain  legal  authority  for  the  restraint  or  custody  of 
his  person. 

See  sections  26,  203  and  205,  ante;  section  377,  post;  sections  83,  168  and  183 
of  Code  of  Criminal  Procedure. 

Arrest — A  party,  either  with  or  without  process,  may  use  whatever  force 
is  necessary  lo  arrest  an  offender.  People  v.  Adler,  3  Park,  249.  If  the  offense 
k  not  committed  or  attempted  in  his  presence,  it  must  be  a  felony.  See  section 
183  of  Code  of  Criminal  Procedure. 

If  a  felony  has  been  committed,  an  officer  will  be  justified,  even  though  he 
take  the  life  of  the  offender,  in  arresting  him  or  preventing  his  escape,  pro- 
vided there  is  an  absolute  necessity  for  his  doing  so.  Conraddy  t>.  People,  5 
hrk,240. 

It  is  Dot  so  in  case  of  an  arrest  for  a  misdemeanor.    Id* 
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In  case  of  no  warrant,  even  an  officer  cannot,  upon  his  own  belief  of  the 
commission  of  a  felony,  take  the  offender's  life  to  prevent  his  escapt,  but,  to 
justify,  must  show  the  fact  of  the  felony.    Id. 

Parent.— A  parent  may  use  sufficient  force,  to  maintain  a  wholesome  and 
proper  restraint  over  a  child.    Hernandez  t>.  Carnobeli,  4  Duer,  642;  10  How., 

Master. — A  master  may  do  likewise  in  case  of  a  servant.  People  v.  Shef- 
2ein,  1  Wheeler  Cr.  Cas.t  512;  People  v.  Phillips,  id.,  155. 

Passenger.— Excessive  force  cannot  be  used  in  ejecting  a  passenger  from  a 
car,  though  there  was  lawful  cause  for  his  expulsion.  Biggins  v.  Watervliet 
Turnpike  Co.,  46  N.  Y.,  28. 

A  passenger,  who  refuses  to  pay  his  fare,  may  be  expelled  from  the  car,  but 
not  when  the  car  is  in  motion.  Sandford  v.  Eighth  Ave.  R.  R.  Co.,  28  N.  Y., 
843.    See  Pease  v.  D.,  L.  <&>  W.  R.  R.  Co.,  101  N.  Y.,  867. 

Priest— A  Roman  Catholic  priest,  having  charge  of  a  parish  under  his 
bishop,  in  whom  is  the  legal  title,  has  the  right  to  regulate  the  price  and  occu- 
pancy of  pews,  and  to  eject  the  church  parishioners  who  refuse  to  comply  with 
the  regulations.    Crowley  v.  Miller,  19  W.  Dig.,  262. 

Protection  of  property.— So,  a  party  may  protect  property  in  his  lawful 
custody,  even  to  killing  a  person  attempting  to  commit  a  felony.  Ruloff  t>. 
People,  45  N.  Y.,  213;  Gyre  v.  Culver,  47  Barb.,  592;  Carey  v.  People,  45  id., 
262;  Harrington  v.  People,  6  id.,  607. 

Self  defense. — A  party  assailed  may,  even  to  the  killing  of  his  assailant, 
use  sufficient  force  to  defend  himself.    People  v.  Shorter,  2  8".  Y.,  193. 

To  authorize  a  person  to  use  a  weapon  in  self  defense,  it  is  sufficient  to  show 
a  reasonable  ground  for  apprehending  a  design  to  take  his  life  or  to  do  him 
some  great  bodily  harm,  and  that  the  danger  was  imminent  that  such  design 
would  be  accomplished,  though  it  might  afterward  turn  out  that  such  ap- 
pearances were  false,  and  there  was  not,  in  fact,  any  such  design  or  any 
danger  that  it  would  be  accomplished.  Evers  v.  People,  3  Hun,  716;  aff'a, 
63  N.  Y.,  625.  See,  also,  People  v.  Sullivan,  7  id.,  396;  People  t>.  Lamb,  3 
Keyes,  360;  54  Barb.,  342;  Patterson  v.  People,  40  id..  625;  People  t>.  Cole,  4 
Park.,  85;  People  a.  Austin,  1  Park.,  154;  Shorter  v.  People,  2  N.  Y.,  198. 


CHAPTER  VL 

Bobbery. 


Section  224.  Robbery  defined. 

225.  How  force  or  fear  must  be  employed. 

226.  Degree  of  force  immaterial. 

227.  Taking  property  secretly. 

228.  Robbery  in  first  degree. 

229.  Id. ;  second  degree. 
280.  Id. ;  third  degree. 

231.  Robbery,  first  degree,  how  punished. 

232.  Robbery,  second  degree. 

233.  Id.;  in  third  degree. 

§  894.  Robbery  defined.— Robbery  is  the  unlawful  taking 
of  personal  property,  from  the  person  or  in  the  presence  of  an- 
other, against  his  will,  by  means  of  force  or  violence,  or  fear  of 
injury,  immediate  or  future,  to  his  person  or  property,  or  the  per- 
son or  property  of  a  relative  or  member  of  his  family,  or  of  any 
one  in  his  company  at  the  time  of  the  robbery. 

The  case  of  People  «.  Barondess,  8  N.  Y.  Cr.,  234;  41  St.  Rep.,  650;  61 
Hun,  576;  16  N.  Y.  Supp.,  438,  was  reversed  in  45  St.  Rep.,  248;  8  N.  Y.  Cr., 
876. 

Fear.— Fear  is  not  a  necessary  element  of  the  crime,  but  may  be  an  element 
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▼hkh  eoea  to  make  up  the  crime.    People  t>.  Glynn,  27  St.  Rep.,  27;  54  Hun, 
333.   Neither  fear  or  violence  enters  into  the  first  part  of  the  definition.    Id. 

Force. — The  removal  of  the  property,  from  the  presence  of  another,  with 
force  or  violence,  constitutes  robbery.  Id.  The  owner  or  person,  in  whose 
presence  it  is  removed,  need  not  know,  at  the  time,  of  its  removal.    Id. 

The  mere  snatching  of  property  from  the  hand  of  a  person  will  not  consti- 
tute robbery.  McCloskey  t>.  People,  5  Park,  299;  People©.  Hall,  aid.,  642. 
The  violence  must  be  sufficient  to  force  the  person  to  part  with  his  property, 
n  ,t  only  against  his  will,  bat  in  spite  of  his  resistance.    Id. 

The  violence  contemplated  means  more  than  simple  assault  and  battery. 

People  e.  McGinty,  24  Hun,  64.    In  this  case,  the  term  M  violence  "  was  defined. 

The  violence  may  include  restraint  of  the  person,  as  in  Mahoney  v.  People, 

%  Han,  202,  where  the  complainant  was  held  around  his  neck  and  by  his 

arms. 

The  felonious  taking  of  a  key  from  a  person  against  his  will  and  in  bis 
presence,  by  violence  and  by  putting  him  in  fear  of  immediate  injury  to  his 
person,  establishes  the  crime  of  robbery  in  the  first  degree.  Hope  v.  People, 
«3N.Y..418;11  W.  Dig.,  886. 

Extortion. — To  extort  personal  property  from  another  by  means  of  threats 
of  an  unfounded  charge,  known  to  the  defendant  to  be  groundless,  is  robbery. 
People  t .  McDaniels,  1  Park,  198. 

Owner— It  is  not  necessary  that  the  one,  from  whose  person  or  in  whose 
presence  the  property  is  taken,  should  be  the  actual  owner  thereof.  Brooks  v. 
People,  49  N.  Y.,  436.    As  against  the  robber,  he  is  deemed  the  owner.    Id. 

§  985.  How  force  or  fear  mast  be  employed,— To  consti- 
tute robbery,  the  force  or  fear  must  be  employed  either  to  obtain 
or  retain  possession  of  the  property  or  to  prevent  or  overcome  re- 
sistance to  the  taking.  If  employed  merely  as  a  means  of  escape 
it  does  not  constitute  robbery. 

See  notes  under  preceding  section. 

Where  the  thief  has  procured  the  possession  of  the  property,  without  force 


or  violence,  the  removal  from  his  presence  by  means  of  force  or  violence,  con- 
stitutes the  crime  of  robbery.    People  v.  McGlynn,  27  St. 
See  People  t>.  Foley,  9  St.  Rep.,  35;  27  W.  Dig.,  217. 


§  996.  Degree  of  force  immaterial.— When  force  is  em- 
ployed in  either  of  the  ways  specified  in  the  last  section,  the  de- 
gree of  force  employed  is  immaterial. 

This  section  changed  the  rule  as  to  the  amount  of  force  or  violence  required 
to  constitute  this  offense. 

When  the  property  is  taken  by  force,  the  degree  of  force  is  immaterial. 
People  t.  Foley,  9  St  Rep.,  35;  27  W.  Dig.,  217.  This  is  the  rule  now,  what- 
ever it  may  have  been  heretofore.    Id. 

§  »87.  Taking  property  secretly,  not  robbery.— The  tak- 
ing of  property  from  the  person  of  another  is  robbery,  when  it 
appears  that  although  the  taking  was  fully  completed  without  his 
knowledge,  such  knowledge  was  prevented  by  the  use  of  force 
or  fear. 

Secretly  picking  a  pocket  is  not  robbery.    Norris*  case,  6  City  H.  Rec,  86. 

It  was  held  in  People  v.  Hall,  6  Park.,  651,  that  snatching  a  thing  from  a 
person  was  not  robbery.  But  see  section  226,  ante.  The  violence  must  be 
•dual  and  not  constructive,  and  such  an  amount  must  be  employed  as  shall 
OTPrcome  the  free  agency  or  power  of  resistance  of  the  person  despoiled.  Id. 
This  rule  does  not  apply  to  that  class  of  cases  where  property  is  taken  by  put- 
ting a  person  in  fear.     Id.    McCloskey  v.  People,  5  Park.,  299. 


81'}J~~ 


100  Penal  Code 

§  338.  Bobbery  in  first  degree.— An  unlawful  taking  o 
compulsion,  if  accomplished  by  force  or  fear,  in  a  case  specific 
in  the  foregoing  sections  of  this  chapter,  is  robbery  in  the  firs 
degree,  when  committed  by  a  person, 

1.  Being  armed  with  a  dangerous  weapon ;  or 

2.  Being  aided  by  an  accomplice  actually  present ;  or 

3.  When  the  offender  inflicts  grievous  bodily  harm  or  injur 
upon  the  person  from  whose  possession,  or  in  whose  presence,  th 
property  is  taken,  or  upon  the  wife,  husband,  servant,  child,  o 
inmate  of  the  family  of  such  person,  or  any  one  in  his  company 
at  the  time,  in  order  to  accomplish  the  robbery. 

See  People  v.  Mclnnery,  4  St.  Rep.,  598;  5  N.  Y.  Cr.,  47;  People  v.  Joyce 
4  id.,  342. 

§  339.  Id. ;  second  degree. — Such  unlawful  taking  or  com 
pulsion  when  accomplished  by  force  or  fear,  in  a  case  specified  ii 
the  foregoing  sections  of  this  chapter,  but  not  under  circumstance 
amounting  to  robbery  in  the  first  degree,  is  robbery  in  the  seconc 
degree,  when  accomplished  either 

1.  By  the  use  of  violence ;  or 

2.  By  putting  the  person  robbed  in  fear  of  immediate  injury  U 
his  person  or  that  of  some  one  in  his  company. 

See  People  «.  Holfelder,  5  St.  Rep.,  488;  5  N.  Y.  Cr.,  179. 

§330.  Id. :  third  degree. — A  person  who  robs  another 
under  circumstances  not  amounting  to  robbery  in  the  first  or  sec 
ond  degree,  is  guilty  of  robbery  in  the  third  degree. 

§331.  Robbery,  first  degree,  how  punished.— Robber 

in  the  first  degree  is  punishable  by  imprisonment  for  a  term  no 

exceeding  twenty  years. 

Am'd  by  chapter  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 


Robbery,  second  degree.— Robbery,  in  the  secon< 

degree,  is  punishable  by  imprisonment  for  a  term  not  exceedinj 

fifteen  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

§  333  Id.;  in  third  degree.— Robbery  in  the  third  degree  i 
punishable  by  imprisonment  for  not  more  than  ten  years. 


CHAPTER   VIL 

Duels  and  Challenges. 

Section  234.  Duelling,  defined  and  how  punished. 

286.  Challenger,  abettor,  etc. 
236.  Challenge  defined, 

287.  Attempts  to  induce  a  challenge. 
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StcnON  238.  Posting  for  not  fighting. 

239.  Duel  outside  of  state. 

240.  Where  such  person  may  be  indicted  and  tried. 

241.  Witnesses. 

§  «84.  Duelling  defined,  and  how  punished.  —  A  person 
*ho  fights  a  duel  or  engages  in  any  combat  with  another,  with 
deadly  weapons,  by  previous  agreement,  or  upon  a  previous  quar- 
rel although  no  death  or  wound  ensues,  is  punishable  by  impris- 
onment for  a  term  not  exceeding  ten  years.  A  person  convicted 
under  this  section  is  thereafter  incapable  of  holding,  or  of  being 
elected  or  appointed  to  any  office  or  place  of  trust  or  emolument, 
civil  or  military,  within  the  state.  . 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  minimum  limit  of  punishment. 

See  section  486,  past. 

The  latter  clause  of  this  section  is  constitutional.  Barker  t>.  People,  20 
Johns.,  457;  3  Cow.,  686. 

§  S35.  Challenger,  abettor,  etc. — A  person  who  challenges 
another  to  fight  a  duel,  or  who  sends  a  written  or  verbal  mes- 
sage, purporting  or  intended  to  be  a  challenge  to  fight  a  duel,  or 
an  invitation  to  a  combat  with  deadly  weapons,  or  who  accepts 
such  a  challenge  or  message,  or  who  knowingly  carries  or  deli  vera 
sach  a  challenge  or  message,  or  who  is  present  at  the  time  ap- 
pointed for  such  a  duel  or  combat,  or  when  such  a  duel  or  com- 
bat is  fought,  either  as  second,  aid,  or  surgeon,  or  who  advises  or 
abets,  or  gives  any  countenance  or  assistance  to  such  a  duel  or 
combat  upon  previous  agreement,  is  punishable  by  imprisonment 
for  not  more  thau  seven  years. 

§  336.  Challenge  defined. — Any  word,  spoken  or  written, 
or  any  sign,  uttered  or  made  to  any  person,  expressing  or  imply- 
ing, or  intended  to  express  or  imply,  a  desire,  request,  invitation, 
or  demand,  to  fight  a  duel,  or  to  meet  for  the  purpose  of  fighting 
a  duel,  is  deemed  a  challenga 

See  section  459,  pott. 

§  SS7.  Attempts  to  induce  a  challenge. — A  person  guilty 
of  sending  or  using  to  another  any  word  or  sign  whatever,  with 
intent  to  provoke  or  induce  such  person  to  give  or  receive  a  chal- 
lenge to  fight  a  duel,  is  guilty  of  a  misdemeanor. 

§  SS8.  Posting  for  not  fighting. — A  person  who  posts  or 
advertises  another  for  not  fighting  a  duel,  or  for  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  who,  in  writing  or  in  print, 
uses  reproachful  or  contemptuous  language  to  or  concerning  any 
one,  for  not  sending  or  accepting  a  challenge  to  fight  a  duel,  or 
for  not  fighting  a  duel,  is  guilty  of  a  misdemeanor. 


Duel  outside  Of  State. — A  person  who  leaves  this 
state  with  intent  to  elude  any  provision  of  this  chapter,  or  to 


102  Penal  Code 

commit  any  act  -without  this  state,  which  is  prohibited  by  this 
chapter,  or  who  being  a  resident  of  this  state,  does  any  act  with- 
out this  state  which  would  be  punishable  by  the  provisions  of 
this  chapter,  if  committed  within  this  state,  is  guilty  of  the  same 
offense,  and  subject  to  the  same  punishment,  as  if  the  act  had 
been  committed,  or  was  to  have  been  consummated  within  this 
state. 

See  section  188,  ante;  section  461,  post;  section  183  of  Code  of  Criminal  Pro- 
cedure. 

§  340.  Where  such  person  may  be  indicted  and  tried.— 

A  person  offending  against  any  provision  of  the  last  section,  may 
be  indicted  and  tried  in  any  county  within  this  state;  but  the  per- 
son so  offending  may  plead  a  former  conviction  or  acquittal  in 
another  state  or  country  for  the  same  offense ;  and  if  such  plea  is 
admitted  or  established,  it  shall  be  a  bar  to  further  proceedings 
against  him  for  such  offense. 
See  section  185,  ante. 

§341.  Witnesses. — A  person  offending  against  any  provi- 
sion of  this  chapter  is  a  competent  witness  against  any  other  person 
offending  in  the  same  transaction,  and  must  not  be  excused  from 
testifying  or  answering  any  question,  upon  an  investigation  or  trial 
for  an  offense  under  this  chapter,  upon  the  ground  that  his  testi- 
mony might  tend  to  convict  him  or  a  crime.  But  evidence  given 
by  a  person  so  testifying,  cannot  be  received  against  him,  in  any 
criminal  action  or  proceeding. 

See  section  712,  post. 

CHAPTER  VIIL 

Libel. 
Section  242.  Libel  defined. 

243.  Libel  a  misdemeanor. 

244.  Malice  presumed.    Defense  to  prosecution. 

245.  Publication  defined. 

246.  Liability  of  editors  and  others. 

247.  Publishing  a  true  report  of  public  official  proceedings. 

248.  Qualification  of  last  section. 

249.  Indictment  against  resident. 

250.  Libel  against  non-resident. 

251.  Indictment,  punishment  restricted. 

252.  Indictment,  power  of  court,  place  of  trial. 

253.  Privileged  communications. 

254.  Threatening  to  publish  libel. 

§  243.  Libel  defined. — A  malicious  publication,  by  writ- 
ing, printing,  picture,  effigy,  sign,  or  otherwise  than  by  mere 
speech,  which  exposes  any  living  person,  or  the  memory  of  any 
person  deceased,  to  hatred,  contempt,  ridicule  or  obloquy,  or 
which  causes,  or  tends  to  cause,  any  person  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  any  person,  corpora- 


Of  the  State  of  New  York.  103 

tion  or  association  of  persons,  in  his  or  their  business  or  occupa- 
tion, is  a  libel. 

See  section  289  of  Code  of  Criminal  Procedure. 

Manner  of  publication.— This  section  shows  that  a  publication  may  be 
"  bv  mere  speech/'  but,  when  so  made,  it  is  not  indictable.  People  t>.  Stark. 
59  Hun,  54;  35  St.  Rep.,  152;  12  N.  Y.  Supp.,  690,  2. 
The  manner  of  the  publication  is  of  the  essence  of  the  crime.  Id. 
Libelous. — Publication  in  a  newspaper  to  the  effect  that  a  married  man  was 
threatened  with  a  breach  of  promise  suit,  is  libelous  per  set  in  that  its  tendency 
is  to  disgrace  him  and  bring  him  into  ridicule  and  contempt.  Morey  v.  M.  J. 
Ass  n.  33  St.  Rep.,  49;  123  N.  Y.,  207. 

Matter,  which  tends  to  expose  one  to  public  hatred,  contempt  or  ridicule,  is 
libelous,  though  not  within  the  letter  of  the  statute.  Turton  v.  New  York  Re- 
corder Co.,  22  N.  Y.  Supp..  789. 

Words  affecting  a  man  injuriously  in  his  trade  or  occupation  may  be  libel- 
ous, though  they  convey  no  imputation  upon  his  character.  Moore  v.  Frances, 
121  X.  Y.,  205;  30  St.  Rep.,  467. 

Words  written  of  a  man  in  relation  to  his  business  or  occupation,  which 
will  have  a  tendency  to  hurt,  or  are  calculated  to  prejudice  him  therein,  are 
actionable,  though  they  charge  no  fraud  or  dishonesty  and  were  uttered  with- 
out actual  malice.     Id. 

Words  imputing  insanity  are  actionable  per  se,  when  written  of  one  occupy- 
ing a  position  of  trust  and  confidence,  in  relation  to  his  occupation.    Id. 

An  ai  tide  charging  a  woman  with  being  an  illegitimate  child,  is  libelous  per 
m.    Shelby  v.  Sun  P.  Ass'n,  38  Hun,  474;  affd  109  N.  Y.,  611. 

A  publication  containing  statements  which  hold  a  person  up  to  scorn  or  rid- 
icule, and  degrade  or  disgrace  him  in  the  eyes  of  men,  is  libelous  per  se. 
Bergmann  ▼.  Jones.  94  N.  x.,  51. 

A  circular,  charging  plaintiff ,  among  other  things,  with  being  in  debt,  spend- 
ing trust  money  and  secreting  trust  assets,  with  improper  business  methods  and 
visionary  and  unsound  business  ideas,  with  being  a  treacherous  wretch  and 
having  a  shallow  head  and  unprincipled  heart,  is  libelous.    Carpenter  v.  Ham- 
mond, 1  St.  Rep  ,  551. 
Instance  of  a  libelous  circular.    People  v.  Clegg,  82  St.  Rep.,  701. 
Charging  a  malster  with  using  filthy  water  in  brewing.     White  v.  Delavan,17 
Wend.,  49.    See  Turrell  v.  Dolloway,  id.,  426;  Fidlcr  v.  Delavan,  20  id.,  51; 
Ryckman  v.  Delavan,  25  id.,  186. 
So,  charging  a  politician  with  corruption.     Powers  v.  Dubois,  17  Wend.,  63. 
So.  charging  a  senator  with  corrupt  conduct  in  his  official  capacity,  though 
not  published  till  after  the  expiration  of  his  term  of  office.    Cramer  v.  Riggs. 
17  Wend.,  209. 

So,  charging  a  politician  with  corruptly  using  money.    Weed  v.  Fuller,  11 
Barb..  203. 
So,  a  charge  of  smuggling.     8tillwell  v .  Barter,  19  Wend. ,  487. 
So.  a  charge  of  blackmail.    Edsall  r.  Brooks,  26  How.,  426;  17  Abb.,  221; 
2  Root.,  29;  Robertson  v.  Bennett,  44  Supr.,  66. 
So,  a  charge  of  swindling.     Williams  v.  Godkin,  5  Daly,  499. 
So.  a  charge  of  dishonesty.     Taylor  v.  Church,  1  E.  D.  Smith,  279. 
An  imputation  of  poverty,  if  so  alleged  as  to  excite  nothing  but  ridicule, 
may  be  libelous.     Moffat  v.  Caldwell,  3  Hun,  26. 

So,  an  imputation  of  insanity.    Perkins  v.  Mitchell,  31  Barb.,  465;  South- 
wick  t.  Stevens.  10  Johns.,  443. 
So,  an  imputation  of  drunkenness.    Sanderson  v.  Caldwell,  45  N.  Y.,  401. 
So,  to  charge  an  attorney  with  offering  himself  as  a  witness  in  order  to  di- 
vulge the  secrets  of  his  client,  is  libelous.    Biggs  v.  Denniston,  3  Johns.  Cas., 
MB 

So,  a  charge  of  kidnapping  another  and  bringing  him  into  slavery.  Nash 
f.  Benedict,  25  Wend.,  645. 

Nfti-libelous. — Publication  by  mercantile  agency  was  held,  in  Kingsbury 
*.  Bndstreet  Co.,  116  N.  Y.,  211;  26  St.  Rep.,  520,  not  to  be  libe  ous  per  *>. 
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Nor  is  a  report,  by  such  agency,  of  a  judgment  entered.  Woodruff  v.  Same, 
116  N.  Y..  217;  26  St.  Rep.,  523. 

A  charge  that  a  person,  at  a  time  and  place  mentioned,  met  the  wife  of  an- 
other ana"  committed  an  abomination  in  the  sight  of  the  Lord/'  is  not  libel- 
ous per  %e.    People  v.  Isaacs,  1  N.  Y.  Cr.,  153. 

Nature. — The  publication  of  a  libel  is  not  an  infamous  crime.  People  t>. 
Parr,  42  Hun,  316;  5  N.  Y.  Cr.,  36. 

Clark  v.  Anderson,  11  N.  Y.  Supp.,  730;  33  St.  Rep.,  866. 

§  343.  Libel  a  misdemeanor. — A  person  who  publishes  a 
libel,  is  guilty  of  a  misdemeanor. 

See  People  v.  Starke,  59  Hun,  58;  35  St.  Rep.,  152;  12  N.  Y.  Supp.,  692. 

§  344.  Malice  presumed.    Defense  to  prosecution.— A 

publication  having  the  tendency  or  effect,  mentioned  in  section 
242,  is  to  be  deemed  malicious,  if  no  justification  or  excuse  there- 
for is  shown.  The  publication  is  justified  when  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends.  The  publication  is  excused  when  it  is 
honestly  made,  in  the  belief  of  its  truth  and  upon  reasonable 
grounds  for  this  belief,  and  consists  of  fair  comments  upon  the 
conduct  of  a  person  in  respect  of  public  affairs,  or  upon  a  thing 
which  the  proprietor  thereof  offers  or  explains  to  the  public. 

See  section  8,  art.  1  of  State  Constitution. 

Justification. — The  matter,  that  will  serve  to  mitigate  damages,  must  be 
connected  with  or  bear  upon  the  defamatory  charge.  Hamilton  v.  Eno,  81  N. 
Y.,  128.  It  must  tend  to  prove  the  truth  of  the  charge,  or  to  show  that  there 
was  induced  in  the  defendant  a  belief  of  the  truth  of  it.  Id. ;  Bush  v.  Prosser, 
11  N.  Y.,  347;  Bisbey  v.  Shaw,  12  id  ,  67. 

The  question  of  good  faith  and  belief  in  the  truth  of  the  statement  is  for  the 
jurv.     Brooks  v.  Marison,  91  N.  Y.,  89;  Hamilton  v.  Eno,  81  id.,  122. 

llumors  are  no  justification.     Powers  v.  Skinner,  1  Wend.,  451. 

That  the  article  was  copied  is  no  defense;  Hotchkiss  v.  Oliphant,  2  Hill,  510; 
nor  that  the  author's  name  was  given.     Dole  v.  Lyon,  10  Johns.,  447. 

Giving  the  name  of  the  author  is  no  excuse!'  Ropke  v.  Brooklyn  Daily 
Eagle,  9  St.  Rep.,  712. 

Its  truth  must  be  established.     Rice  r.  Withers.  9  Wend.  188. 

The  facts  in  Ilolines  v.  Jones,  121  N.  Y.,  461;  31  St.  Rep.,  879,  were  held  to 
fully  justify  the  libel. 

Malice. — The  general  rule  is  that,  in  the  case  of  a  libelous  publication,  the 
law  implies  malice.     Byam  v.  Collins,  19  St.  Rep.,  581;  111  N.  Y.,  150. 

In  case  of  a  privileged  communication,  plaintifT  must  prove  express  malice. 
Lovell  Co.  v.  Houghton,  116  N.  Y.,  520;  27  St.  Rep.,  559. 

Distinct  charges,  not  privileged,  are  not  justified  by  proof  of  charges  which 
are  privileged  but  imply  malice.  Moore  v.  Man.  ]Nat.  B'k,  123  NT  Y.,  420; 
84  St.  Rep.,  335. 

§  345.  Publication  defined.— To  sustain  a  charge  of  pub- 
lishing a  libel,  it  is  not  necessary  that  the  matter  complained  of 
should  have  been  seen  by  another.  It  is  enough  that  the  defendant 
knowingly  displayed  it,  or  parted  with  its  immediate  custody,  un- 
der circumstances  which  exposed  it  to  be  seen  or  understood  by 
another  person  than  himself. 

The  reference  to  this  section,  in  People  r.  Parr,  4  N.  Y.  Cr.,  546,  should  be 
to  section  243,  ante. 
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against  a  resident  thereof,  may  be  found  either  in  the  county 
where  the  paper  was  published,  or  in  the  county  where  the  per- 
son libeled  resided  when  the  offense  was  committed.  In  the  latter 
case  the  defendant  is  entitled  to  an  order  of  the  supreme  court, 
directing  the  indictment  against  him  to  be  tried  in  the  county  in 
which  the  paper  was  printed  and  published,  upon  compliance 
with  the  following  conditions : 

1.  He  must  apply  for  the  order  within  thirty  days  after  being 
committed  upon,  or  giving  bail  to  answer  the  indictment; 

2.  He  must  execute  a  bond  to  the  complainant,  with  two  suffi- 
cient sureties,  approved  by  the  judge  hearing  his  application,  in  a 
penal  sum  fixed  by  the  judge,  not  less  than  two  hundred  and 
fifty  nor  more  than  one  thousand  dollars,  conditioned  for  the  pay- 
ment, in  case  the  defendant  is  convicted,  of  all  the  complainants 
reasonable  expenses  in  going  to  and  from  his  place  of  residence 
and  the  place  of  trial,  and  in  attendance  upon  the  trial ; 

3.  lie  must,  within  ten  days  after  the  granting  of  the  order,  file 
the  order  and  deposit  the  bond  with  the  clerk  of  the  county  in 
which  the  indictment  is  pending. 

See  section  138  of  Code  of  Criminal  Procedure. 

§  350.  Libel  against  non-resident. — An  indictment  for  a 
libel  published  against  a  person  not  a  resident  of  this  state,  must 
be  found  and  tried  in  the  county,  where  the  paper  containing  the 
libel  purports  upon  its  face  to  be  published ;  or,  if  no  county  is  in- 
dicated upon  the  face  of  the  paper,  in  any  county  where  the  paper 
was  circulated. 

See  section  188  of  Code  of  Criminal  Procedure. 

§351.  Indictment.  Punishment  restricted. — A  person 
cannot  be  indicted  or  tried  for  the  publication  of  the  same  libel, 
against  the  same  person,  in  more  than  one  county. 

See  section  138  of  Code  of  Criminal  Procedure. 

§  953.  Indictment.    Power  of  court,  place  of  trial.— 

Nothing  contained  in  this  chapter  shall  be  construed  to  abridge,  or 
in  any  manner  affect,  the  power  of  a  competent  court,  to  change 
the  place  of  trial  of  an  indictment  for  libel,  in  the  same  manner  as 
may  lawfully  be  done,  in  respect  to  any  other  indictment 


Privileged  communications.  —  A  communication 
made  to  a  person  entitled  to,  or  interested  in,  the  communication, 
by  one  who  was  also  interested  in  or  entitled  to  make  it,  or  who 
stood  in  such  a  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  is  presumed  not  to  be 
malicious,  and  is  called  a  privileged  communication. 

Privileged  communications.  —  Such  communications  are  exceptions  to 
the  rule  that  the  law  implies  malice  in  the  case  of  a  libelous  communication. 
Byam  r.  Collins,  111  N.  Y.,  150;  19  St.  Rep.,  581. 
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Role  as  to  privileged  communications,  stated.    Id. 

Privileged  communications  defined.  Lovell  Co.  v.  Houghton,  116  N.  Y., 
80;  97  St.  Rep..  559. 

A.  communication  to  the  governor  of  the  state,  giving  information  for  the 
purpose  of  influencing  his  action  on  a  bill,  which  has  passed  the  legislature,  la 
prima  fads  privileged.  Woods  v.  Wiman,  34  St.  Rep.,  46;  122  N.  Y.,  445. 
But  if  it  contains  defamatory  matter,  and  is  unnecessarily  published  to  others, 
it  is  not  privileged.    Id. 

The  privilege  of  counsel  extends,  irrespective  of  motive,  to  all  matters  per-  I 
tinent  to  the  controversy.   Marsh  v.  Ellsworth,  50  N.  Y.,  309.    It  is  otherwise, 
if  his  declarations  are  not  pertinent.    Gilbert  t>.  People,  1  Denio,  41;  Star  v. 
Selden,  4  N.  Y.,  91.     His  advice  to  client  is  privileged,  unless  express  malice 
is  shown.     Washburn  v.  Cook,  3  Denio,  110. 

An  agreement  between  persons  interested  in  a  prosecution,  wherein  they 
atatethat  they  have  been  "  robbed  and  swindled  "  by  certain  parties,  and  cov- 
enant to  bear  equally  the  expenses  of  prosecuting  the  offenders  criminally,  is 
privileged.  Kllnck  v.  Colbv,  46  N.  Y.,  427.  The  exhibition  of  the  paper  to 
an  agent  of  one  of  the  parties  for  the  purpose  of  procuring  his  principal's  sig- 
nature, does  not  take  away  its  character.     Id. 

A  physician's  certificate  that  a  person  is  insane,  if  given  in  good  faith,  is 
privileged.     Perkins  c.  Mitchell,  31  Barb.,  461. 

Communications  to  the  board  of  directors  of  a  charitable  institution,  as  to 
an  employe,  if  made  in  good  faith  and  without  malice,  are  privileged.  Hal- 
ftr&d  r.  Nelson,  24  Hun,  395. 

Not  privileged.— To  accuse  a  public  officer  of  an  offense  is  not  privileged, 
Hamilton  r.  Eno,  81  N.  Y.,  116.  If  the  charge  is  false,  the  utterer  is  liable, 
however  good  his  motives.  Id.  While  his  official  acts  may  be  freely  criticised, 
the  occasion  will  not  of  itself  excuse  an  attack  upon  his  character  and  motives. 
Id.    Nothing  but  the  truth  will  do  this.    Id. 

Harden. — It  rests  with  the  party  claiming  the  privilege  to  show  that  the 
case  is  brought  within  the  exception.  Byam  v.  Collins,  111  If.  Y.,  143;  19  St. 
Ren.,  581. 

Whether  a  libelous  communication  is  privileged,  is  a  question  of  law.  Id. 
When  it  is  held,  as  matter  of  law,  to  be  privileged,  the  burden  rests  upon  the 
plaintiff  to  establish,  as  matter  of  fact,  that  it  was  maliciously  made.    Id. 

Question  of  law. — The  duty  of  determining  whether  communication  is,  or 
h  not,  privileged,  upon  uncontradicted  facts,  rests  with  the  court.  Lovell  Co. 
f.  Houghton,  116  N.  Y..  520;  27  St.  Rep.,  659. 

It  is  for  the  court  to  determine  whether  the  alleged  libel  was  a  privileged 
eomxnmunication.  Hamilton  t  Eno,  81  N.  Y.,  116.  The  questions  of  good 
faith,  belief  in  the  truth  of  the  statement,  and  the  existence  of  actual  malice 
remain  for  the  jury.    Id. 

£  SS4.  Threatening  to  publish  libel. — A  person  who  threat- 
ens another  with  the  publication  of  a  libel,  concerning  the  latter 
or  concerning  any  parent,  husband,  wife,  child  or  other  member 
&  the  family  of  the  latter,  and  a  person  who  offers  to  prevent  the 
publication  of  a  libel  upon  another  person  upon  condition  of  the 
payment  of,  or  with  intent  to  extort,  money  or  other  valuable  con- 
ftferation  from  any  person,  is  guilty  of  a  misdemeanor. 

let  sections  058  and  558,  pott. 

|  954m.  Furnishing  libelous  information.  —  Any  person 

I  iko  willfully  states,  delivers  or  transmits  by  any  means  whatever 

to  my  manager,   editor,  publisher,   reporter  or  other  employee 

d  a  publisher  of  any  newspaper,  magazine,  publication,  periodi- 

ed  «•  serial   any  statement  concerning  any  person  or  corpo- 
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ration  which,  if  published  therein,  would  be  a  libel,  is  guilty  of 
a  misdemeanor. 


TITLE  X. 

OF  CRIMES  AGAINST  THE  PERSON  AND  AGAINST  PUBLIC  DECENCY 

AND   GOOD   MORALS. 

Chapter         I.  Crimes  against  religious  liberty  and  conscience. 

II.  Rape,  abduction,  carnal  abuse  of  children,  and  seduction. 

III.  Abandonment  and  neglect  of  children, 

IV.  Abortions  and  concealing  death  of  infant. 
Y.  Bigamy,  incest  and  the  crime  against  nature. 

VI.  Violating  sepulture  and  the  remains  of  the  dead. 
VII.  Indecent  exposures,  obscene  exhibitions,  books  and  prints,  and 

disorderly  houses. 
VIII.  Lotteries. 
IX.   Gamiug. 
X.    Pawnbrokers. 

CHAPTER  L 

Of  Crimes  against  Religious  Liberty  and  Conscience. 

Section  259.  The  Sabbath. 

260.  Sabbath  breaking. 

263.  Labor,  except  works  of  necessity  and  charity,  prohibited  oo 

Sunday. 

264.  Defense  to  a  prosecution  for  work  on  first  day  of  the  week. 

265.  Shooting,  etc.,  prohibited. 

266.  Trades,  manufactures,  and  mechanical  employments. 

267.  Sales  prohibited,  exceptions. 

268.  Serving  process. 

269.  Sabbath  breaking,  how  deemed  and  punished. 

270.  Commodities  exposed  for  sale  forfeited. 

271.  Remedy  for  maliciously  serving  process. 

272.  Compelling  adoption  of  a  form  of  belief. 

273.  Preventing  performance  of  religious  act. 

274.  Disturbing  religious  meetings. 

275.  Disturbing  religious  meetings;  definition  of  the  offense. 

276.  Processions  and  parades. 

277.  Performance  of  comedies,  etc.,  prohibited. 

§  355,  was  repealed  by  chap.  384  of  1882. 
§  856,  was  repealed  by  chap.  384  of  1882. 
§  857,  was  repealed  by  chap.  384  of  1882. 
§  858,  was  repealed  by  chap.  384  of  1882. 

§  859.  The  Sabbath.— The  first  day  of  the  week  being  by 
general  consent  set  apart  for  rest  and  religious  uses,  the  law  pro- 
hibits the  doing  on  that  day  of  certain  acts  hereinafter  specified, 
which  are  serious  interruptions  of  the  repose  and  religious  liberty 
of  the  community. 

Power  of  legislature.— The  legislature  has  power  to  protect  the  Christian 
Sabbath  from  desecration  by  such  laws  as  it  may  deem  necessary.   Neuendorff 
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be  performed  on  Sunday.  Merrittc.  Earle,  29  N.  Y.,  120;  Eoynton  v.  Page, 
18  Wend..  425;  Watts  v.  Van  Ness,  1  Hill.  76. 

Inter-state  commerce. — If  the  provisions  of  this  section  interfere  with  the 
inter-state  traffic  of  an  express  company,  they  are,  in  so  far,  unconstitutional 
and  void.  Adams  Ex.  Co.  t>.  Board,  etc.,  65  How.,  72.  A  different  rule  pre- 
vails where  the  state  is  the  initial  and  terminal  point.  Id.  Under  this  sec- 
tion, the  company  is  prohibited  from  transacting  its  ordinary  business,  or  re- 
ceiving and  delivering  merchandise  in  the  state  on  Sunday,  save  in  case  of 
perishable  articles  whose  delivery  is  essential  to  their  owners.    Id. 

The  provisions  of  the  Code,  in  so  far  as  they  authorize  an  interference  by 
the  police  with  the  inter-state  traffic  of  common  carriers  are  repugnant  to 
subd.  3.  section  8,  art.  1  of  the  Federal  Constitution  and  void.  Dinsmore  v. 
N.  Y.  Board  of  Police,  12  Abb.  N.  C,  436. 

A  different  rule,  it  $eem$,  prevails  where  the  state  is  both  the  initial  and  ter- 
minal point  of  commerce.  Dinsmore  t>.  N.  T.  Board  of  Police,  12  Abb.  N. 
C,  436. 

Hebrew;— There  is  no  exception  that  can  avail  the  Hebrew  citizen.  An- 
onymous, 12  Abb.  N.  C,  457. 

See  Barron  v.  Yost,  16  Daly,  441. 

§  364.  Defense  to  a  prosecution  for  work  on  first  day  of 
the  week. — It  is  a  sufficient  defense  to  a  prosecution  for  work  or 
labor  on  the  first  day  of  the  week,  that  the  defendant  uniformly 
keeps  another  day  of  the  week  as  holy  time,  and  does  not  labor 
on  that  day,  and  that  the  labor  complained  of  was  done  in  such 
manner  as  not  to  interrupt  or  disturb  other  persons  in  observing 
the  first  day  of  the  week  as  holy  time. 

Am'd  by  chap.  519  of  1885. 

This  amendment  substituted  the  words  "  work  or"  for  the  word  "  servile." 

It  must  appear  that  the  accused  uniformly  keeps  another  day  holy,  and  that 
he  does  not  then  labor.    Anonymous,  12  Abb.  N.  C,  457. 

This  does  not  protect  him  from  arrest.    Id. 

It  can  only  be  shown  as  a  defense  to  a  prosecution.     Id. 

The  act  or  1830,  in  relation  to  the  Seventh  Day  Baptists,  which  prohibits  the 
service  and  execution  of  all  writs,  etc.,  on  Saturday,  etc.,  does  not  affect  a 
judgment  rendered  against  such  person  on  that  day.  Maxson  t>.  Annas,  1 
Etlnio,  204. 

§  36ff .  Shooting,  etc.,  prohibited.— All  shooting,  hunting, 
fishing,  playing,  horse  racing,  gaming  or  other  public  sports,  ex- 
ercises or  shows,  upon  the  first  day  of  the  week,  and  all  noise  dis- 
turbing the  peace  of  the  day,  are  prohibited. 

Am'd  by  chnp.  358  of  1883. 

This  amendment  c  mitled  from  the  original  section,  the  word  "  pastimes," 
after  the  word  "  exercises." 

To  constitute  the  crime,  the  act  need  not  disturb  the  repose  of  the  commu- 
nity. People  r.  Moses,  8  N.  Y.  Cr..  399;  65  Hun,  162;  47  St.  Rep.,  182;  20 
N.  Y.  Supp..  10. 

While  only  public  sports,  exercises  and  pastimes  are  forbidden,  all  shooting, 
hunting  and  fishing,  etc.,  on  Sunday,  are  inhibited.  People  v.  Moses,  47  St. 
Rep.,  181;  65  Hun,  162;  8  N.  Y.  Cr.,  399;  People  t>.  Dennin,  35  Hun,  327;  3 
N.  Y.  Cr.,  128. 

The  decision  in  People  v.  Dennin,  85  Hun,  327;  8  N.  Y.  Cr.,  128,  proceded 
on  this  distinction. 

Ball  playing,  on  private  grounds,  with  the  consent  of  the  owner,  where  there 
is  no  noise  or  disturbance,  is  not  an  offense  under  this  section.    Id. 

To  constitute  a  violation,  the  playing  must  seriously  interrupt  the  repose  of 
the  communi  y.     Id. 
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§  366.  Trades,  manufactures  and  mechanical  employ- 
ments.— All  trades,  manufactures,  agricultural  or  mechanical 
employments,  upon  the  first  day  of  the  week  are  prohibited,  ex- 
cept that  when  the  same  are  works  of  necessity  they  may  be 
performed  on  that  day  in  their  usual  and  orderly  manner,  so  as 
not  to  interfere  with  the  repose  and  religious  liberty  of  the  com- 
munity. 

Am'd  by  chap.  858  of  1883. 

This  amendment  added  the  exception  contained  in  present  section. 

The  case  of  Landers  v.  Staten  I.  R.  Co.,  18  Abb.,  IN.  8.,  855,  was  reversed  in 
53  N.  Y..  450;  14  Abb.,  N.  8.,  846. 

Works  of  necessity. — The  smelting  of  iron  and  other  metallic  ores,  which 
cannot  be  interrupted  on  Sunday  without  irreparable  loss  and  damage  to  prop- 
erty was  held,  in  Manhattan  Iron  Works  Co.  v.  French,  12  Abb.  JS.  C,  448> 
to  be  a  work  of  necessity. 

*•  Tending  lock"  on  the  canal  was  held,  in  People  v.  Lyons,  5  Hun,  643,  to 
imply  a  necessary  work. 

Not  a  necessity. — Vending  cigars  is  not  a  work  of  necessity.  Anonymous, 
12  Abb.  N.  C,  458. 

Selling  ice  cream  is  not  a  work  of  necessity.    5  Law  Bulletin,  13. 

See  Anonymous,  12  Abb.  N.  C.f  467. 

& JMBBrt4iattMHflH||[^^^^HpM0«— All  manner  of  pub- 
1 267.    Public  traffic.  ^^^^^R**^«*«.  «non  Sunday  is  pro- 

ill  manner  of  public  selling  or  offering  for  sale  of  any  properly  1  and  supplied  at 
iSondiy  is  prohibited,  except  that  articles  of  food  may  be  sold  *  except  also  that 
i  applied  at  any  time  before  ten  o'clock  in  the  morning,  and  es  where  sold  or 
pept  also  that  meals  may  be  sold  to  be  eaten  on  the  premises  CCO,  milk,  ice  and 
fee  sold  or  served  elsewhere  by  caterers;  and  prepared  tobacco,  iS  or  malt  liquors 
■L  ke  and  soda  water  in  places  other  than  where  spirituous  owers,  confection- 
ratlt  liquors  or  wines  are  kept  or  offered  for  sale,  and  fruit,  appliances  may  be 
em,  confectionery,  newspapers,  drugs,  medicines  and  surgical  of  the  day. 
■fiances  may  be  sold  in  a  quiet  and  orderly  manner  at  any 

III  of  the  day.    The  provisions  of  this  tectum,  however,  shaU   _ 

L  .         .»  .A  +*        ...       •  .      u  section  on  the  same 

Hk  construed  to  aUow  or  permit  the  public  sale  or  exposinf  u  msuwu  uu  tuc  Dtt 

knfe  or  delivery  of  uncooked  flesh  foods,  or  meats,  fresh  or  hibit  the  public  sell- 
ktf  any  hour  or  time  of  the  day.  r,  any  property,  with 

•  [iacsded  by  L.  1901,  ch.  302,  to  take  effect  September  1, 1001.  1  private  contract  for 
ilk  new  matter  is  in  italics.]  >r  tending  to  violate, 

v.  Every,  44   Barb., 

618.     Such  a  contract  is  uui  «^ w  osure  of  property  on 

Sunday,  within  the  statute.  Id.  The  act  of  "exposing  for  sale  publicly" 
was  eliminated  from  the  prohibition  of  the  section  by  the  amendment  of 
1883. 

§  968.  Serving  process. — All  service  of  legal  process  of  any 
kind  whatever,  upon  the  first  day  of  the  week,  is  prohibited,  ex- 
cept in  cases  of  breach  of  the  peace,  or  apprehended  breach  of 
the  peace,  or  when  sued  out  for  the  apprehension  of  a  person 
charged  with  crime,  or  except  where  such  service  is  specially 
authorized  by  statute.  Service  of  any  process  upon  said  day 
except  as  herein  permitted  is  absolutely  void  for  any  and  every 
purpose  whatever. 
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Am'd  by  chap.  622  of  1892. 

This  amendment  added  the  last  provision  making  such  service  absolutely 
void. 

See  section  2015  of  Code  of  Civil  Procedure. 

A  judgment  rendered  upon  such  service  is  confessedly  coram  nonjudice,  and 
void.     Hastings  v.  Farmer,  4  N.  Y.,  296. 

It  was  held,  in  Butler  c.  Kelsey,  15  Johns.,  177,  that  a  writ  of  inquiry  of 
damages  could  not  be  executed  on  Sunday. 

Process  can  be  neither  issued  nor  served  on  a  Sunday.  Van  Vechten  t>.  Pad- 
dock, 12  John.,  178. 

§  269.  Sabbath  breaking,  how  deemed  and  punished.— 

Sabbath  breaking  is  a  misdemeanor,  punishable  by  a  fine  not  less 
than  five  dollars  and  not  more  than  ten  dollars,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  five  days,  or  by  both  ;  but  for 
a  second  or  other  offense,  where  the  party  shall  nave  been  pre- 
viously convicted,  it  shall  be  punishable  by  a  fine  not  less  than  ten 
dollars  and  not  more  than  twenty  dollars,  and  by  imprisonment 
in  a  county  jail  not  less  than  five  nor  more  than  twenty  days. 

Am'd  by  chap.  535  of  1887. 

This  amendment  changed  the  minimum  imprisonment  from  "  one  "  to  "  five  n 
days,  and  added  the  provision  as  to  punishment  of  second  offense. 
See  Anonymous,  12  Abb.  N.  C,  457. 

§  27©.  Commodities  exposed  for  sale  forfeited. —  In  ad- 
dition to  the  penalty  imposed  by  the  last  section,  all  property  and 
commodities  exposed  for  sale  on  the  first  day  of  the  week  in  vio- 
lation of  the  provisions  of  this  chapter  shall  be  forfeited.  Upon 
conviction  of  the  offender  by  a  justice  of  the  peace  of  a  county, 
or  by  any  police  justice  or  magistrate,  or  by  a  mayor,  recorder  or 

$  271.  None  but  attorneys  to  practice  in  cities  of  the  first  or 
second  class. 

A  person  shall  not  ask  or  receive,  directly  or  indirectly,  compen- 
sation for  appearing  as  attorney  in  a  court  or  before  any  magis- 
trate in  any  city  of  the  first  or  second  class,  or  make  it  a  business 
to  practice  as  an  attorney  in  a  court  or  before  a  magistrate  in  any 
city  of  the  first  or  second  class,  unless  he  has  been  regularly  ad- 
mitted to  practice,  as  an  attorney  or  counselor,  in  the  courts  of 
record  of  the  state,  hut  nothing  in-  this  act  shall  he  held  to  apply 
to  officers  of  societies  for  the  prevention  of  cruelty,  duly  ap- 
pointed, when  exercising  the  special  powers  conferred  upon  such 
corporations  under  article  six  of  the  monhcrship  corporations 
law. 

Am<Mitk»tl  In    I..   1!IW.  Hi.  327.     In  «'HVct  ScptfiiilMT  1.   UUU. 

[:«1 
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See  section  3,  Art.  1  of  State  Constitution;  first  amendment  to  Federal  Con- 
stitution . 

§273.  Preventing  performance  of  religions  act. —  A 

person  who  willfully  prevents,  by  threats  or  violence,  another  per- 
son from  performing  any  lawful  act  enjoined  upon  or  recom- 
mended to  such  person  by  the  religion  which  he  professes,  is 
guilty  of  a  misdemeanor. 

§274.  Disturbing  religious  meetings.  —  A  person  who 
willfully  disturbs,  interrupts  or  disquiets  any  assemblage  of  peo- 
ple met  for  religious  worship,  by  any  of  the  acts  enumerated  in 
the  next  section,  i3  guilty  of  a  misdemeanor. 

See  sections  448  and  650,  post. 

Common  law. — When  the  offense  of  disturbing  religious  meetings  was  in- 
dictable at  common  law.     People  v.  Crowley,  28  Hun,  412. 

It  was  held,  in  this  case,  that  the  former  statute  did  not  take  away  the  remedy 
by  indictment  existing  at  common  law. 

When. — The  act  of  disturbance  is  within  the  statut  \  if  the  assemblage  has 
mi  for  the  purposes  of  religious  worship.     Wall  v.  Lee,  34  N.  Y.,  150. 

The  religious  services  need  not  be  in  actual  progress.     Id. 

Disturbance. — A  pewholder  cannot  use  his  pew  as  a  place  from  which  to 
interrogate  the  clergyman,  or  in  any  way  interrupt  the  services,  or  to  impede 
or  interfere  with  the"  charitable  or  other  collections.     Id. 

Removal. — A  person  disturbing  a  religious  meeting  may  be  removed  by 
the  application  of  force  sufficient  for  that  purpose.    Id. 

To  justify  such  force  it  is  not  necessary  that  the  disturbance  should  be  will- 
ful.   Id. 

The  officers  of  a  religious  corporation  have  power  to  remove  disturbers  from 
the  meetings  of  the  church.    Beckett  v.  Lawrence,  7  Abb.  N.  S.,  403. 

§  375.  Disturbing  religious  meetings  ;  definition  of  the 

offense. — The  following  acts,  or  any  of  them,  except  as  permit- 
ted by  chapter  four  hundred  and  seventy-nine  of  the  laws  of 
eighteen  hundred  and  eighty-seven  or  the  acts  amendatory  thereof, 
constitute  a  disturbance  of  a  religious  meeting : 

1.  Uttering  any  profane  discourse,  committing  any  rude  or  in- 
decent act,  or  making  any  unnecessary  noise,  either  within  the 
place  where  such  meeting  is  held,  or  so  near  it  as  to  disturb  the 
order  and  solemnity  of  the  meeting. 

2.  Engaging  in,  or  promoting,  within  two  miles  of  the  place 
where  a  religious  meeting  is  held,  any  racing  of  animals  or  gamb- 
ling of  any  description ;  or  elsewhere  than  in  a  city  or  village 
keeping  open  any  huckster  shop,  inn,  store  or  grocery,  in  any 
other  place  than  that  in  which  such  business  shall  have  usually 
oeen  carried  on  ;  or  elsewhere  than  in  a  city  exhibiting  within 
trie  distance  aforesaid  any  shows  or  plays,  unless  the  same  shall 
have  been  duly  licensed  by  the  proper  authoritiea 

3.  Obstructing  in  any  manner  without  authority  of  law,  within 
the  like  distance,  free  passage  along  a  highway  to  the  place  of 
such  meeting. 
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Am'd  by  chap.  293  of  1808. 

This  amendment  introduced  the  present  exception  Into  the  first  sentence,  and 
added  the  last  provision  of  the  present  subd.  2.  It  will  go  into  effect  July  1. 
1893.  J 

See  notes  under  preceding  section. 

§  976.  Processions  and  parades.— All  processions  and  par- 
ades on  Sunday  in  any  city,  excepting  only  funeral  processions 
for  the  actual  burial  of  the  dead,  and  processions  to  and  from  a 
place  of  worship  in  connection  with  a  religious  service  there  cele- 
brated, are  forbidden ;  and  in  such  excepted  cases  there  shall  be 
no  music,  fire-works,  discharge  of  cannon  or  fire-arms,  or  other 
disturbing  noise.  At  a  military  funeral,  and  at  the  burial  of  a 
national  guardsman  or  of  a  deceased  member  of  an  association  of 
veteran  soldiers,  or  of  a  disbanded  militia  regiment,  or  of  a  secret  fraternal 
society,  music  may  be  played  while  escorting  the  body,  but  not  within  one 
block  of  a  place  of  worship  where  service  is  then  celebrated. 

A  person  willfully  violating  any  provision  of  this  section  is  punishable  by 
fine  not  exceeding  twenty  dollars,  or  imprisonment  not  exceeding  ten  days,  or 
by  both.    [Am'd  by  chap.  778  of  1895.    Took  effect  May  27,  1895.] 

Amended  by  chap.  802  of  1883. 

This  amendment  inserted  after  the  words  "military  funeral,"  the  words 
"  and  at  the  burial  of  a  national  guardsman,  or  of  a  deceased  member  of  an 
association  of  veteran,  soldiers,  and  members  of  the  old  guard  of  the  city  of 
New  York,  or  of  a  disbanded  militia  regiment,"  and  omitted  the  word  ••  how- 
ever." 

Am'd  by  chap.  858  of  1883. 

This  amendment  eliminated  from  the  amendment  of  chap.  302,  the  words 
•'and  members  of  the  old  guard  of  the  city  of  New  York." 

This  amendment  inserted  the  words  "  or  of  a  secret  fraternal  society." 

§  877.  Performance  of  comedies,  etc.,  prohibited.— The 

performance  of  any  tragedy,  comedy,  opera,  ballet,  farce,  negro 
minstrelsy,  negro  or  other  dancing,  wrestling,  boxing  with  or 
without  gloves,  sparring  contest,  trial  of  strength,  or  any  part  or 
parts  therein,  or  any  circus,  equestrian,  or  dramatic  performance 
or  exercise,  or  any  performance  or  exercise  of  jugglers,  acrobats, 
club  performances  or  ropedancers,  on  the  first  day  of  the  week,  is 
forbidden ;  and  every  person  aiding  in  such  exhibition,  perform- 
ance or  exercise,  by  advertisement,  posting  or  otherwise,  and  every 
owner  or  lessee  of  any  garden,  building  or  other  room,  place  or 
structure,  who  leases  or  lets  the  same  for  the  purpose  of  anv  such 
exhibition  or  performance  or  exercise,  or  who  assents  to  the  use 
of  the  same  for  any  such  purpose,  if  it  be  so  used,  is  guilty  of  a 
misdemeanor. 

In  addition  to  the  punishment  therefor  provided  by  statute, 
every  person  violating  this  section  is  subject  to  a  penalty  of  five 
hundred  dollars;  which  penalty  " The  Society  for  the  Informa- 
tion of  Juvenile  Delinquents  "  in  the  city  of  New  York,  for  the 
use  of  that  society,  and  the  overseers  of  the  poor  in  any  other 
city  or  town,  for  the  use  of  the  poor,  are  authorized,  in  the  name 
of  the   people   of  this  state,  to   recover.     Besides  this  penalty, 
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every  such  exhibition,  performance  or  exercise,  of  itself,  annuls 
auy  license  which  may  have  been  previously  obtained  by  the 
manager,  superintendent,  agent,  owner  or  lessee,  using  or  letting 
such  building,  garden,  room,  place  or  other  structure,  or  consent- 
ing to  such  exhibition,  performance  or  exercisa 

Am  d  by  chap.  358  of  1883. 

This  amendment  extended  the  prohibition  of  the  original  section  so  as  to  in* 
elude  many  more  cases  within  its  provisions. 

The  act  of  1860,  prohibiting  certain  exhibitions  and  plays  within  the  city 
and  county  of  New  York,  on  Sunday,  was  held,  in  People  v.  Hovm,  20  How., 
76,  to  be  constitutional  and  valid,  as  a  lawful  exercise  of  legislative  authority. 

See  Neuendorff  v.  Duryea,  67  N.  Y.,  557. 


CHAPTER  IL 
Rape,  Abduction,  Carnal  Abuse  of  Children,  and  Seduction* 

Section  278.  Rape  in  first  degree. 

279.  When  physical  ability  must  be  proved. 

280.  Penetration  sufficient. 

281.  Compelling  women  to  marry.    How  punished. 

282.  Abduction  in  certain  cases,  defined. 

283.  No  conviction  on  certain  testimony. 

284.  Seduction  under  promise  of  marriage. 

285.  Subsequent  marriage. 

286.  No  conviction  on  certain  testimony. 

§  ft?  8.  Rape  in  first  degree. — A  person  who  perpetrates  an 
act  of  sexual  intercourse  with  a  female  not  his  wife,  against  her 
will  or  without  her  consent,  or, 

1.  When  through  idiocy,   imbecility  or  any  unsoundness  of. 
mind,  either  temporary  or  permanent,  she  is  incapable  of  giving 
consent,  or,  by  reason  of  mental  or  physical  weakness,  or  imma- 
turity, or  any  bodily  ailment,  she  does  not  offer  resistance ;  or, 

2.  When  her  resistance  is  forcibly  overcome  ;  or, 

3.  When  her  resistence  is  prevented  by  fear  of  immediate  and 
great  bodily  harm,  which  she  has  reasonable  cause  to  believe  will 
be  inflicted  upon  her;  or 

4  When  her  resistance  is  prevented  by  stupor,  or  weakness  of 
mind  produced  by  an  intoxicating,  or  narcotic  or  anaesthetic  agent; 
or,  when  she  is  known  by  the  defendant  to  be  in  such  state  of 
stupor  or  weakness  of  mind  from  any  cause ;  or, 

5.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the 
act,  and  this  is  known  to  the  defendant ;  or  when  she  is  in  cus- 
tody of  the  law,  or  of  any  officer  thereof,  or  in  any  place  of  lawful 
detention,  temporary  or  permanent,  is  guilty  of  rape  in  the  first 
degree  and  punishable  by  imprisonment  for  not  more  than  twenty 
jeai&  A  person  who  perpetrates  an  act  of  sexual  intercourse 
with  a  female,  not  his  wife,  under  the  age  of  eighteen  years,  under 
circumstances  not  amounting  to  rape  in  the  first  degree,  is  guilty 
of  rape  in  the  second  degree,  and  punishable  with  imprisonment 
for  not  more  than  ten  years.     [To  take  effect,  September  1, 1895.] 
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Amended  by  chap.  384  of  1882 

This  amendment  was  made  before  Code  went  into  effect. 

Am'd  by  chap.  693  of  1887. 

This  amendment  raised  the  age,  in  subd.  1,  from  "  ten  "  to  "  sixteen.* 

Am'd  by  chap.  825  of  1892. 

This  amendment  remodeled  and  enlarged  the  section  and  added  the  final 
provision  as  to  rape  in  the  second  degree. 

See  latter  part  of  amending  act  of  1892  in  section  303,  post. 

The  reference  to  this  section  in  People  v.  Clark,  8  N.  Y.  Cr.,  210,  is  to  same 
section  of  Criminal  Code. 

Rape  and  an  assault  with  intent  to  commit  rape  are  distinct  crimes.  People 
c.  Kerwan,  51  St.  Rep.,  300. 

Revised  Statutes.— Under  the  Revised  Statutes,  if  the  female  was  over  the 
ace  of  ten  years,  a  "forcible  ravishing"  constituted  the  crime.  People  v. 
draper,  28  Hun,  1;  1  N.  Y.  Cr.,  151. 

It  under  that  age,  "  carnal  and  unlawful  knowledge"  was  enough.    Id. 

Under  Code. — The  coditiers  undertook  to  make  a  comprehensive  definition 
of  the  crime,  including  all  of  the  cases  which  should  be  punishable  as  rape. 
People  *.  Connor,  126  N.  Y.,  281;  37  8t.  Rep.,  25. 

Such  cases  as  come  within  the  definitions  of  this  section,  and  such  alone, 
now  constitute  the  crime  of  rupe. 

This  section  makes  the  crime  of  criminal  intercourse,  other  than  rape  equally 
punishable  with  rape,  but  does  not  make  it  rape.  People  v.  Maxon,  57  Hun. 
370;  32  St.  Rep.,  132;  10  N.  Y.  Supp.,  593.  This  decision  was  rendered 
prior  to  amendment  of  chap.  325  of  1892. 

Fraud, — Where  the  defendant  accomplishes  his  alleged  purpose  by  fraud, 
without  intending  to  use  force,  such  fraud  does  not  constitute  rape,  unless  the 
evidence  shows  that  he  intended  to  use  force,  if  the  fraud  had  failed.  Walter 
v.  People,  50  B  rb.,  146.  This,  probably,  would  not  be  correct  in  case  the 
female  was  under  sixteen  years  of  age. 

Fear. — Violence  by  the  accused,  fear  and  apprehension  on  the  part  of  the 
accuser,  and  actual  penetration  without  her  consent,  are  suilicieut  under  this 
section.     People  v.  Crowley,  4  N.  Y.  Cr.,  36. 

Resistance. — The  phrase  "  the  utmost  resistance  "  is  a  relative  one.  People 
V.  Connor,  126  N.  Y.,  282;  37  St.  Rep.,  26. 

•  The  extent  of  the  resistance  required  of  an  assaulted  female  is  governed  by 
the  circumstances  of  the  case,  and  the  grounds  which  she  has  for  apprehend- 
ing the  infliction  of  bodily  harm.    Id. 

Whatever  the  circumstances  may  be,  there  must  be  the  greatest  effort  of 
•which  she  is  capable  therein,  to  foil  the  pursuer  and  preserve  the  sancity  of  her 
person.    Id. 

When  the  submission  is  produced  by  the  fear  of  great  bodily  harm,  the 
necessity  of  showing  the  same  degree  of  resistance  required  in  other  cases  is 
now  unnecessary.    Id. 

In  People  v.  Dohring,  59  N.  Y.,  374,  it  was  held  that,  in  order  to  constitute 
the  crime  of  rape  of  a  female  over  ten  years  of  age,  when  it  appears  that  at 
the  time  of  the  alleged  offense  she  was  conscious,  had  the  possession  of  her 
natural,  mental  and  physical  powers,  was  not  overcome  by  numbers,  or  terri- 
fied by  threats,  or  in  such  place  and  position  that  resistance  would  have  tiecn 
useless,  it  must  also  be  made  to  appear  that  she  did  resist  to  the  extent  of  her 
abili'y  at  the  time  and  under  the  circumstances.  Since  this  decision,  the  Code 
has  changed  the  term  from  ten  to  sixteen  years  of  age.  To  be  rape  in  the  first 
degree,  the  resistance  to  be  overcome  is  the  same  in  all  ages  of  the  female. 
But  any  sexual  intercourse  with  a  female,  not  the  wife,  who  is  under  sixteen 
years  of  age,  is  rape  in  the  second  degree. 

To  support  the  charge  of  rape,  where  the  woman  is  conscious  and  has  pos- 
session of  her  mental  and  physical  powers,  it  is  necessary  that  she  resist  to  the 
extent  of  her  ability  and  be  overcome  by  physical  force,  unless  she  is  by  threats 
terrified  into  submission,  or  is  in  a  place  and  so  situated  that  resistance  will  be 
useless.  People  t>.  demons,  37  Hun,  581;  3  N.  Y.  Cr.,  566;  People  v.  Doh- 
ring, 59  N.  Y.,  374. 
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If  the  female  is  overpowered  by  force,  and  is  unable  for  want  of  strength  to 
actively  resist  any  longer,  or,  if  such  resistance  is  absolutely  useless,  the  crime 
may  be  committed.     People  v.  demons,  ante. 

Resistance  to  the  extent  of  her  ability  is  the  test  of  rape.  People  v.  Connor, 
21  St  Rep.,  164. 

The  law,  while  exceedingly  strict  in  its  general  requirements,  furnishes  no 
primary  rule  on  the  data  of  resistance.  Id.  Each  case  must  rest  upon  its 
own  peculiar  facts  and  circumstances.     Id. 

Whether  the  resistance  is  all  that  the  law  requires  in  such  cases,  is  not  a 
matter  of  law  but  one  of  fact.  People  «.  Bowles,  3  N.  Y.  Cr.,  447;  Higgins 
c.  People.  58  N.  Y.f  379. 

If  consent,  in  any  degree,  at  any  time  of  the  occasion,  be  yielded  by  the 
female,  the  crime  is  not  consummated;  but  the  yielding  to  overpowering  force 
nr.iv  be  submission  and  not  consent.  People  v.  demons,  37  Ilun,  -084;  3  N. 
Y.  Vr.568. 

Will  and  Consent. — In  order  to  constitute  the  crime  of  rape,  the  act  must 
bo  committed  against  the  wiil  and  without  the  consent  of  the  female.  People  t>. 
Maxon,  57  Hun,  369;  10  N.  Y.  Supp.,  593;  32  St.  Rep.,  132. 

Any  criminal  sexual  intercourse,  which  is  not  committed  against  the  will 
and  without  the  consent  of  the  female,  is  not  rape.     Id. 

The  connection  must  be  effected  against  the  will  and  consent  of  the  female. 
People  r.  Connor.  126  N.  Y.,  281;  37  St.  Rep.,  25. 

But  such  consent  cannot  be  implied,  unless  the  case  is  brought  within 
the  meaning  of  some  of  the  conditions  named  in  the  statute.    Id. 

Consent. — Any  partial  or  voluntary  submission  to  an  assault  will  be  con- 
strued to  amount  to  a  consent.    Id. 

If  consent,  though  not  express,  enters  into  her  conduct,  there  is  no  rnpe. 
People  v.  Dohring,  59  N.  Y.t  884. 

In  Walter  v.  People,  50  Barb.,  146,  it  was  held  that,  where  resistance  is 
not  made  by  reason  of  a  representation  leading  the  female  to  believe  that  sex- 
ual penetration  of  her  body  was  necessary  for  her  recovery  from  disease, 
the  force  used  in  ordinary  sexual  intercourse  is  not  sufficient  to  constitute 
rape. 

Under  sixteen. — A  man  who  has  sexual  intercourse  with  a  female,  not  his 
wife,  under  sixteen  years  of  age,  commits  a  rape  upon  her.  People  c.  Con- 
nor, 31  St.  Rep.,  168. 

In  Singer  t.  People,  13  Hun,  418,  it  was  held  that,  where  an  assault  with 
intent  to  commit  rape  is  made  upon  a  female  child  under  the  age  of  ten  years, 
the  fact  that  she  assented  thereto  does  not  alter  the  nature  of  the  crime  or  di- 
minish the  guilt  of  the  assailant.  But,  in  case  of  the  commission  of  rapt;  upon 
a  female  under  the  age  of  sixteen  years,  has  not  the  Code  changed  the  ofiVnse 
from  rape  in  the  first  degree  to  rape  in  the  second  degree,  where  she  consented 
lo  the  act? 

Indictment  —It  is  unnecessary  to  allege  in  the  indictment  that  the  female, 
ou  whom  the  offense  was  committed,  was  of  the  ace  of  sixteen  vcars  or  up- 
wards.   People  v.  Draper,  28  Hun,  1;  1  N.  Y.  Cr.,  141. 

Eridence.     Disclosures.— The  rule  as  to  disclosure  is  founded  upon  the 
laws  of  human  nature,  which  induce  a  female  thus  outraged  to  complain  at  the 
fiist  opportunity.     Higgins  t.  People,  58  N.  Y.,  377;  People  v.  OV*ullivan,  5 
St.  Rep.,  702;  104N.Y.,  489. 
Such  is  the  natural  impulse  of  an  honest  female.     Id. 

The  omission  to  make  a  prompt  disclosure  of  the  improper  intercourse  mili- 
tates strongly  against  the  testimony  of  the  female.  Zopti  v.  Smith,  29  St.  Hep., 
251;  55  Hun,  551. 

The  rule  requires  that  the  disclosure  should  be  recent  and  made  at  the  first 
suitable  opportunity.     People  *.  O'Sullivan,  5  St.  Hep..  702;  104  N.  Y.,  4M). 

There  may  be  circumstances  which  will  excuse  delay,  as  when  the  prosecu- 
trix w  under  the  physical  control  of  the  defendant;  when  fche  is  among  stran- 
gers and  there  is  no  one  in  whom  she  can  confide;  when  she  is  induced  to 
afcnce  by  threats,  and  is  so  far  within  his  power  or  reach  that  the  threats  may 
be  executed.     Id. 
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The  rule  admitting  disclosures  in  cases  of  rape  is  an  exception  t 
eral  rule  excluding  declarations  made  out  of  court,  and  is  confk 
narrow  limits.  Id;  Baccio  v.  People,  41  N.  Y.,  265.  In  the  last  ci 
delay  of  twenty-four  days  was  held,  under  the  circumstances,  not 
ciently  recent.     Id. 

A  disclosure  of  the  offense  by  the  complainant,  made  nearly  elev< 
after  the  commission  of  the  alleged  assault,  is  too  remote  to  be  recei 
dence.    People  v.  O'Sullivan,  ante. 

Any  considerable  delay  on  the  part  of  a  prosecutrix  to  make  coi 
the  outrage  constituting  the  crime  of  rape,  is  a  circumstance  of  m 
weight,  depending  more  or  less  upon  the  surrounding  circumstai 
Higgins  v.  People,  58  N.  Y.,  377.  There  may  be  many  reasons  wh 
to  make  immediate  or  instant  outcry  should  not  discredit  the  wii 
A  want  of  suitable  opportunity,  or  fear,  may  sometimes  excuse  o 
delay.    Id.    There  can  be  no  iron  rule  on  the  subject.    Id. 

Details,  given  by  the  prosecutrix,  as  to  how  the  offense  was  comi 
by  whom,  is  not  competent  as  evidence  in  chief.  People  v.  Batter 
H^iep.,  845;  50  Ilun,  46.  It  is  competent  to  show  the  condition  of  th 
trix  mentally  or  otherwise,  immediately  after  the  offense.    Id. 

Such  evidence  is  admissible  only  on  the  question  of  her  credibilil 
be  received  only  when  she  has  testified  as  a  witness.  People  v.  Clen 
Y.  Cr.,  570;  Baccio  v.  People,  41  N.  Y.,  265;  People  «.  McGee,  1  D< 

It  may  be  shown  that  the  name  of  the  person  complained  of,  and" 
ticulars,  were  mentioned  by  the  prosecutrix  to  the  witness.  PeopI 
ons,  ante.    But  what  was  stated  in  those  respects  is  not  admissible. 

Chastitv.— Evidence  of  the  character  of  the  prosecutrix  for  cha 
be  confined  to  what  is  generally  said  of  her  by  those  among  whom  i 
or  with  whom  she  is  chiefly  conversant.  Conkey  v.  People,  5  Park, 
Dec.,  418. 

Lewd  conduct. — Evidence  of  previous  acts  of  lewdness  and  unc 
the  complainant  with  other  men  was  held  admissible.  People  v.  "A 
Wend.,  192.     See  Crossman  v.  Bradley,  53  Barb.,  125. 

In  People  v.  Jackson,  3  Park,  391,  it  was  held  that  evidence  of  s\ 
chaste  conduct  of  the  prosecutrix,  whether  sought  to  be  proved  by 
others,  was  inadmissible. 

In  Woods  t.  People,  55  N.  Y.,  515,  it  wras  held  that  evidence,  on 
the  prisoner,  that  the  prosecutrix  was  in  the  habit  of  receiving  na 
dwelling  for  the  purpose  of  promiscuous  intercourse  with  them  is  pre 
Brennan  v.  People,  7  How.,  171. 

Threats. — Evidence  as  to  threats,  made  by  the  prosecutrix  sci 
after  the  offense  had  been  committed,  that  she  would  commit  suicic 
missible.     People  v.  Batterson,  18  St.  Rep.,  845;  50  Hun,  46. 

Similar  acts. — It  is  incompetent  to  prove  that  the  defendant  had  ( 
or  attempted  to  commit  a  rape  upon  any  other  woman.  People  v.  C 
5  St.  Rep.,  702;  104  N.  Y.,  484.  But  it  is  competent  to  show  that  h 
viously  declared  his  intention  to  commit  the  same  offense,  or  had  j 
made  an  unsuccessful  attempt  to  do  so.    Id. 

§  379.  When  physical  ability  must  be  proved.— 

viction  for  rape  can  be  had  against  one  who  was  under  tl 
fourteen  years,  at  the  time  of  the  act  alleged,  unless  his 
ability  to"  accomplish  penetration  is  proved  as  an  independ 
beyond  a  reasonable  doubt. 

The  reference  to  this  section,  in  People  v.  Clark.  8  N.  Y.  Cr.,  21 
N.  Y.  Supp.,  655;  js  to  same  section  of  Criminal  Code. 

A  person  under  'fourteen  years  of  age  is  presumed  to  be  incapabl 
mitting  the  crime  of  rape.    People r.  Randolph,  2  Park.,  176.    Such 
tion  may  be  rebutted  by  proof  that  he  has  arrived  at  puberty.    Id. 
of  his  capacity  must  be  clear.    Id. 
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§  280-a.  Adultery  defined;  how  punished. 

Adultery  is  the  sexual  intercourse  of  two  persons,  either 
wham  is  married  to  a  third  person.  A  person  who  commits  ft 
teru  is  guilty  of  a  misdemeanor.  A  conviction  under  this  sec 
cannot  be  had  on  the  uncorroborated  testimony  of  the  person  i 
whom  the  offense  is  cltarged  to  have  been  committed. 

Added  by  L.  1007,  ch.  583.    In  effect  September  1,  1907. 


Jt  ™8        r ...... 0  iiviuoa  *u  marry,    nun  |»uhiouou.— -.«. 

^•erson  who  by  force,  menace  or  duress,  compels  a  woman  against 
her  will  to  many  him,  or  to  marry  any  other  person,  or  to  be 
defiled,  is  punishable  by  imprisonment  for  a  term  not  exceeding 

ten  years,  or  by  a  fine  of  not  more  than  ono  thousand  dollars,  or 

by  both. 

Ara'd  by  chapter  562  of  1BBS. 

■*"ltairaefiduierjt  removed  the  minimum  limit  of  imprisonment, 

Ijabd.  3  of  following  section. 

it  not  essential  that  personal  violence  should  be  used  in  the  unlawful  tak- 
Bejerr  People,  W  N    >     ;*73;  Schnicker  *,  People,  m  id.,  194,     The 

dk  embrace*  a  case  wl^ju  tin:  person  has  not  consented  to  be  taken  away 

fh*I<Wn  flcftkrn^nt  hilt     nntrmin   lm  mill     li-udms^nnd  mNmtiim — *««* 
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282-a.  Compulsory  prostitution  of  women, 

Subd.  1.  Any  person  who  shall  place  any  female  in  the  charge 
r  custody  of  any  other  person  for  immoral  purposes  or  in  a  house 

if  prostitution  with  intent  that  she  shall  live  a  life  of  prostitution; 

>r  any  person  who  shall  compel  any  female  to  reside  with  him  or 
nth  any  other  person  for  immoral  purposes,  or  for  the  purposes  of 
restitution  or  shall  compel  cmy  such  female  to  reside  in  a  house 

Z-b.  Compulsory  prostitution  of  wife, 

.  1.  Any  7nan  who  by  force,  fraud,  intimidation  or  threats, 
r  leaves,  or  procures  any  other  person  or  persons  to  place 
,  his  wife  in  a  house  of  prostitution,  or  to  lead  a  life  of 
ion j  shall  be  guilty  of  a  felony  and  upon  conviction  thereof 
imprisoned  for  not  more  them  ten  years. 

2.  In  all  prosecutions  under  this  act,  (he  wife  shall  be  a 
4  witness  against  the  husband,  but  no  conviction  under 
\hall  be  had  upon  the  testimony  of  the  wife  unsupported 

evidence* 

?  L.  100(1,  eh.  138.     In  effect  September  1,  1906. 

iftwtfr  uc  /ifKu  tvxiu  M*i3  utwi+une  mowswna  aouars  nor  more 

thousand  dollars,  and  by  imprisonment  for  a  period  not 
ne  year,  nor  more  than  three  years. 
.  Every  person  who  shall  hnowingly  receive  any  money 
luable  thing  for  or  on  account  of  procuring  and  placing 
ody  of  another  person  for  immoral  purposes  any  woman, 
ithout  her  consent,  is  punishable  by  imprisonment  not 

*five  years  and  a  fine  not  exceedmg  one  thousand  dollars. 

£  2?o  conviction  shall  be  had  under  this  Qfii  upon  fhl 
e  of  the  female  unless  supported  by  other  evidence. 
'rL.  1906,  ch.  413.    In  effect  September  1,   1906. 


/ 
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Am'd  by  chapter  31  of  1886. 

This  amendment  increased  the  acts  constituting  the  offense,  excepted,  as  to 
"sexual  intercourse,"  the  husband,  and  removed  the  limitation  of  age  from 
subd.  2. 

See  preceding?  section. 

The  case  of  People  v.  Piatt,  1  How.  N.  S.,  402,  was  affirmed  in  8  N.  Y. 
Cr.t  129;  36  Hun,  454,  but  the  latter  decision  was  reversed  in  4  N.  Y.  Cr.,  52; 
and  under  the  name  of  People  v.  Plath,  in  100  N.  Y.,  590. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App.),  516. 

Ingredients  of  offense.— This  section  declares  that  a  person  who  takes,  re- 
ceives, harbors  or  uses  a  female  under  the  age  of  sixteen  years  for  the  purpose 
of  sexual  intercourse,  not  being  her  husband,  is  guilty  of  abduction.  People 
«.  Sheppard,  44  Hun,  565;  5  N.  Y.  Cr.,  136;  9  St.  Rep.,  35. 

It  is  sufficient,  within  this  section,  if  the  female  is  induced  by  defendants 
request,  advice  or  persuasion,  to  go  from  the  place  where  he  met  her,  and  to 
accompany  or  meet  him  at  some  other  indicated  place,  with  the  intent  and 
purpose  there  to  accomplish  her  defilement.  People  t>.  Seeley,  3  N.  Y.  Cr., 
231;  37  Hun,  192;  2  How.  N.  S.,  105. 

To  constitute  the  offense,  as  this  section  reads  after  the  amendment  of  1884. 
it  is  not  necessary  that  the  girl  should  be  taken  from  her  parents  or  other  cus- 
todian of  her  person.    Id. 

It  is  not  necessary  that  the  accused  should  in  any  case  use  any  force  or  prac- 
tice any  fraud  or  deception.    Id. 

The  offense  maybe  accomplished  without  an  actual  manual  capture  of  th« 
female,  and  it  is  not  necessary  that  she  should  be  taken  against  her  will.    Id. 

If  the  female  is  taken  by  defendant  for  the  purpose  of  sexual  intercourse, 
it  is  immaterial  whether  or  not  he  had  such  intercourse  with  her.  People  c. 
Stott,  4  N.  Y.  Cr.,306. 

This  offense  is  quite  independent  of  the  fact  whether  there  is  actual  seduc- 
tion, fornication  or  forcible  intercourse.  People  v.  Stott,  5  N.  Y.  Cr.,  65;  4 
St.  Rep.,  736. 

The  commission  of  cither  of  these  crimes  is  not  material  except  when  the 
crime  is  merged  into  the  higher  felony  of  rape.     Id. 

The  offense  of  abduction  is  complete  whenever  a  female  under  sixteen 
years  is  taken,  etc.,  for  the  purpose  of  sexual  intercourse.    Id. 

Such  intercourse  need  not  be  proved,  if  the  purpose  of  the  taking  be  other* 
wise  shown.    Id. 

But  it  may  be  proved  as  an  element  or  incident  tending  to  establish  the 
purpose.    Id. 

The  i)elief  of  defendant  that  the  abducted  female  was  over  sixteen  years  of 
age,  is  immaterial.     People  v.  Stott,  4  N.  Y.  Cr.,  306. 

So,  it  is  immaterial  whether  or  not  he  had  knowledge  that  she  was  under 
such  age.    Id. 

So,  whether  she  was  or  was  not,  prior  to  the  commission  of  the  offense,  a 

Serson  of  chaste  character,  is  immaterial,  except  as  bearing  on  the  question  of 
er  credibility  as  a  witness.    Id. 

Over  the  statutory  age,  the  statute  does  not  make  such  intercourse  a  crime 
if  effected  without  persuasion  or  device,  by  the  free  will  and  consent  of  the 
female.    People  c.  Plath,  100  N.  Y.,  597;  4  N.  Y.  Cr.,  59. 

Under  the  first  clause  of  subd.  1  of  this  section,  where  the  intercourse  has 
been  established  by  proper  proof  or  admitted,  the  prosecution  is  bound  to  show, 
beyond  a  reasonable  doubt  and  by  proper  evidence,  the  age  of  the  complainant. 
People  v.  Sheppard,  9  St.  Rep.,  35;  44  Hun,  565;  5  N.  Y.  Cr.,  186. 

The  word  "  taking  "  implies  some  persuasive  inducement  on  the  part  of  the 
accused,  not  a  mere  permission  or  allowance  to  follow  a  life  of  prostitution. 
People  v.  Plath,  100  N.  Y.,  596;  4  N.  Y.  Cr.,  54. 

Mere  seduction  does  not  amount  to  a  "  taking."  People  v.  Parshall,  6  Park., 
129. 

Not  only  a  taking  by  defendant,  within  the  meaning  of  this  section,  must 
be  shown  by  the  people,  but  also  that  such  taking  was  for  the  purpose  of 
prostitution.     People  t>.  Plath,  100  N.  Y.,  592;  4  N.  Y.  Cr.,  04. 


Of  the  State  of  New  York.  121 

Prostitution  may  include  more  general  acts  than  would  necessarily  be  within 
the  phrase,  *'  sexual  connection  with  men  not  her  husband. "  People  v.  Brandt. 
14 St.  Rep.,  420. 

Evidence. — The  testimony  of  the  prosecutrix  that  she  was  unmarried  at 
the  time  of  the  alleged  offense,  prima  facie  sufficiently  establishes  such  fact 
wiihin  the  requirements  of  the  statute.     People  v.  Kenyon,  5  Park,  254. 

An  entry  in  a  family  bible  as  to  the  age  of  a  female  is  not  admissible  in  a 
criminal  prosecution  for  the  offense  of  using  a  female  under  the  age  of  six- 
teen years  for  the  purpose  of  sexual  intercourse,  except  where  a  case  is  made 
justifying  the  introduction  of  hearsay  evidence.  People  v.  Sheppard,  44  Hun, 
565;  5  N.  Y.  Cr.,  137;  9  St.  Rep.,  35. 

It  is  not  error  to  allow  a  doctor  to  express  an  opinion  that  the  genitive  or- 
gans of  the  abducted  female  had  been  penetrated  with  force  within  a  week. 
People  f?.  Stott,  5  N.  Y.  Cr.,  61;  4  St  Rep.,  736. 

But  it  is  error  to  admit  testimony  by  physicians  as  to  what  they  found  on  an 
examination  of  the  person  of  the  female  four  years  after  the  alleged  abduc- 
tion.   People  f>.  Betsinger,  49  St.  Rep.,  597;  21  N.  Y.  Supp.,  136. 

The  people  cannot,  in  the  first  instance  and  for  the  purpose  of  making  out 
h  prima  facie  case,  show  that  other  girls  were  seen  to  visit  defendant's  room. 
People  t>.  Gibson,  21  St.  Rep.,  59;  6  N.  Y.  Cr.,  390;  4  N.  Y.  Supp.,  170. 

The  actual  personal  chastity  of  the  female  must  be  shown,  and  evidence  as 
to  her  general  reputation  in  this  respect  is  inadmissible.  Kauffman  v.  People, 
11  Hun,  86. 

She  must  be  shown  to  have  been  actually  chaste  up  to  the  beginning  of  the 
icts  by  the  party  accused.  Carpenter  v.  People,  8  Barb.,  603;  Safford  v.  Peo- 
ple, 1  Park.,  478. 

A  disclosure  has  no  legal  value  whatever,  unless  it  is  the  natural  result  of 
the  horror  and  sense  of  wrong  which  would  prompt  every  virtuous  female  to 
make  outcry  at  the  first  suitable  oppoatunity.  People  v.  O'Sullivan,  5  St.  Rep., 
702;  104  N.  Y..  490. 

See  People  v.  Crotty,  30  St.  Rep.,  45;  9  N.  Y.  Supp.,  938;  People  v.  Powell, 
4  N.  Y.  Cr.,  589;  Moot  t>.  Moot,  37  Hun,  294;  Schnicker  v.  People,  88  N.  Y., 
192;  Matter  of  Haupe,  2  City  Ct.,  403,  note. 

§  283.  No  conviction  on  certain  testimony.— No  convic- 
tion can  be  bad  for  abduction,  compulsory  marriage,  rape  or  de- 
filement, upon  the  testimony  of  the  female  abducted,  compelled 
or  defiled,  unsupported  by  other  evidence. 

Ara'd  by  chap.  663  of  1886. 

This  amendment  made  the  provision  of  this  section  apply  also  to  rape. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App.),  516. 

The  case  of  People  v.  Piatt,  1  How.  N.  8.,  402,  was  affirmed  in  3  N.  Y.  Cr., 
129;  36  Hun,  454.  The  decision  of  the  general  term  was  reversed  in  4  N.  Y. 
Cr..  52,  and  $ub  nomine  People  v.  Plath,  100  N.  Y.,  590. 

This  section  does  not  in  express  terms  require  corroboration  of  complain- 
ant's evidence  in  respect  to  the  attempt  to  commit  rape  or  the  assault  with 
intent  to  commit  rape.  People  v.  Kerwan,  51  St.  Rep.,  300;  22  N.  Y.  Supp., 
160. 

Extent  and  nature.— The  extent  and' nature  of  the  corroborating  evi- 
dence is  not  fixed  by  the  statute.  People  v.  Morris.  35  St.  Rep.,  943;  12  N. 
Y.  Supp..  492. 

It  is  not  indispensable  that  such  corroboration  should  be  furnished  by  posi- 
tive and  direct  evidence.  People  v.  Stott,  4  N.  Y.  Cr.,  312;  People  v.  Plath, 
100  N.  Y.,  590;  4  N.  Y.  Cr.,  53. 

But  proof  of  circumstances,  legitimately  tending  to  establish  the  existence 
of  the  material  facts,  will  be  sufficient  to  authorize  a  conviction.     Id. 

Proof  must  be  given,  aside  from   her  testimony,  tending  to  establish  the 
commission  of  the  crime,  and  that  it  was  perpetrated  by  the  accused.     Peo- 
ple f.  Plath,  ante. 
The  corroborating  evidence  should  tend  to  show  the  material  facts  necea- 
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sary  to  establish  the  commission  of  a  crime,  and  the  identity  of  the  person 
committing  it.     Id. 

The  testimony  of  the  female  abducted,  if  corroborated  as  to  the  facts  of 
the  taking,  receiving  and  employing,  etc.,  for  the  purpose  of  prostitution, 
and  as  to  the  fact  of  her  being  within  the  age  prescribed  by  the  statute, 
is  sufficient  to  uphold  a  conviction.     People  v.  Brandt,  14  St.  Kep.,  420. 

Proof  that  the  defendant,  when  charged  with  the  crime  of  rape  in  the 
presence  of  his  wife,  made  no  denial,  but  seemingly  admitted  it,  is  sufficient 
to  corroborate  the  complainant's  testimony.  People  v.  Morris,  35  St.  Kep., 
943;  12N.  Y.  Supp.,492. 

The  "  other  evidence,"  required  by  this  section,  may  be  given,  it  seems,  by 
an  accomplice  of  defendant.     People  v.  Powell,  4  N.  Y  Cr.,  590. 

The  abducted  female  is  not,  in  any  legal  sense,  an  accomplice  of  the  ab- 
ductor.    Id. 

Where  the  accused  testified  in  his  own  behalf,  it  is  not  improper  for  the  trial 
judge  to  charge  the  jury  that  "  while  his  evidence  is  to  be  considered  as  that 
of  anv  other  witness,  they  should,  in  determining  his  credibility,  consider  the 
fact  that  he  stood  charged  with  the  commission  of  an  offense  of  a  serious 
criminal  nature.     People  v.  Crowley,  1  St.  Uep.,  388;  102  N.  Y..  234. 

Question  for  jury. — Whether  the  complainant  has.  or  has  not,  been  corrob- 
orated, is  a  question  for  the  jury.     Crandall  v.  People,  2  Lans  ,  309. 

Where  there  is  any  evidence  which  tends  to  support  the  complainant  as  to 
some  material  part  of  the  crime,  it  is  the  duty  of  the  court  to  submit  the  ques- 
tion to  the  jury.    People  r.  Culleu,  23  St.  Rep.,  500;  5  N.  Y.  8upp.,  886. 

§  384.  Seduction  under  promise  of  marriage. — A  person 
who,  under  promise  of  marriage,  seduces  and  has  sexual  inter- 
course with  an  unmarried  female  of  previous  chaste  character,  is 
punishable  by  imprisonment  for  not  more  than  five  years,  or  by  a 
fine  of  not  more  tlian  one  thousand  dollars,  or  by  both. 

See  note  in  5  N.  Y.  Cr..  221. 

The  case  of  People  v.  Kearney,  13  St.  Rep.,  46;  47  Hun,  139,  was  reversed 
in  17  St.  Rep.,  165;  110  N.  Y.,  188. 

Age. — It  is  not  necessary  to  prove  that  the  defendant  is  twenty-one  years  of 
age.     People  v.  Kenyon,  5  Park.,  254. 

The  defendant  need  not  be  of  full  age.  Id.  It  is  sufficient  that  he  has 
arrived  at  the  age  of  puberty.    Id. 

Character.— -The  crime  denounced  by  the  law  is  the  seduction  of  a  female 
of  chaste  character  under  promise  of  marriage.  People  v.  Eckert,  2  N.  Y. 
Or.,  483. 

Previous  chaste  character  is  presumed.    People  v.  Kane,  14  Abb.,  15. 

The  word  "character,"  as  used  in  this  section,  means  personal  virtue,  and 
not  reputatiou.  Kenyon  v.  People,  26  N.  Y.,  203.  The  female  must  be  un- 
married and  chaste  in  fact  when  seduced.  Id.  The  accused  may,  by  proof  of 
specific  acts  of  lewdness  on  the  part  of  the  female,  aud  not  otherwise,  show 
that  she  was  in  fact  unchaste.     Id. 

Conditional  promise.— As  to  whether,  where  the  promise  of  marriage  b 
only  upon  the  condition  that  pregnancy  results  from  the  illicit  intercourse,  the 
case  is  brought  within  the  statute,  quaere.    Armstrong  v.  People,  70  N.  Y.,  52. 

A  promise  of  marriage  upon  a  condition  that  the  intercourse  results  in  preg- 
nancy falls  within  the  statute.  People  r.  Hustis,  32  Hun,  58;  2  N.  Y.  Cr., 
448.  It  is  not  necessary  that  the  promise  should  be  a  valid  and  binding  one 
between  the  parties.     Id. 

A  conditional  promise  that,  if  the  female  will  submit  to  an  .illicit  connection, 
the  offender  will  marry  her,  is  sufficient  to  bring  the  case  within  the  statute. 
Boyce  r.  People.  55  N.  Y..  645. 

It  is  sufficient  that  the  defendant  effected  his  object  by  a  conditional  prom- 
ise that,  if  the  girl  would  permit  his  illicit  connection,  he  would  marry  her. 
Kenyon  v.  People,  26  X.  V.,  208.  The  submission  to  this  proposition  is  a 
promise  on  her  part.     Id. 
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Consent. — The  consent  of  the  female  to  many  the  seducer,  amounting  to  a 
mutual  promise  on  her  part  to  many,  is  implied.    People  t>.  Kenyon,  5  Park., 

Inducing  cause. — The  illicit  intercourse  must  have  been  procured  through 
the  influence  of  the  promise  of  marriage.     Cook  v.  People,  2  T.  &  C,  408. 

The  fact  that  the  promise  of  marriage  was  made  some  time  prior  to  the 
illicit  intercourse,  does  not  take  the  case  out  of  the  statute.  Armstrong  v. 
People,  70  N.  Y..  51. 

The  seduced  female  may  testify  that  the  promise  of  marriage  was  the  in- 
ducement to  the  illicit  intercourse.    Kenyon  v.  People,  26  N.  Y.,  203. 

Non-marriage. — The  non-marriage  of  the  female  may  be  prima  facie  es- 
tablished by  her  own  testimony  as  to  such  fact.  People  v.  Kenyon,  5  Park., 
251 

Knowledge. — The  offense  is  not  committed,  if  the  complainant  knew  that 
the  defendant  was  a  married  man.    People  v.  Alger,  1  Part. ,  333. 

Repetition. — The  offense  cannot  be  twice  committed  against  the  same  per- 
son.   Cook  v.  People,  2T.&C,  404. 

Non  essentials. — The  existence  of  pregnancy  is  not  essential  to  a  convic- 
tion under  the  statute.     Id. 

A  refusal,  subsequent  to  seduction,  to  marry  the  prosecutrix,  forms  no  part 
of  the  offense.     Id. 

Proof  that,  after  the  alleged  seduction,  the  female  has  had  illicit  inter- 
course with  another,  is  incompetent.    Boyce  v.  People,  55  N.  Y.,  640. 

The  willingness  or  unwillingness  of  the  party  charged  with  the  offense  to 
perform  his  promise,  is  wholly  immaterial.     Cook  t.  People,  2  T.  &  C,  407. 
Indictment. — Upon  the  trial  of  an  indictment  for  seduction  under  prom- 
ise of  marriage,  it  may  be  amended  by  making  the  name  of  the  female  al- 
leged to  have  been  seduced  conform  to  the  proof.    People  v.  Juhnson,  104 
NY..  213;  5  N.  Y.  Cr.,  218;  5  St.  Rep.,  606. 
I       Credibility. — The  defendant,  who  has  testified  in  his  own  behalf,  may  be 
\     asked  on  the  cross-examination,  for  the  purpose  of  affecting  his  credibility, 
whether  he  has  had  sexual  intercourse  with  a  person  other  than  the  prosecu- 
trix, aDd  in  no  way  connected  with  the  action.    People  v.  Eckert,  2  N.  Y. 
i     Cr..  481 ;  People  t>.  Irving,  95  N.  Y,  541;  2  N.  Y.  Cr.,  171. 
j       See  People  t.  Crotty,  30  St.  Rep.,  45;  9  N.  Y.  Supp.,  938. 

§985.  Subsequent  marriage. — The  subsequent  intermar- 
riage of  the  parties,  or  the  lapse  of  two  years  after  the  commission 
of  the  offense  before  the  finding  of  an  indictment,  is  a  bar  to  a 
prosecution  for  a  violation  of  the  last  section. 

An  actual  marriage  between  the  parties  will  constitute  a  bar  to  a  conviction. 
Cook  t.  People,  2  T.  &  C. ,  407. 

§  986.  No  conyictiou  ou  certain  testimony • — No  convic- 
tion can  be  had  for  the  offense  specified  in  section  two  hundred 
and  eighty -four,  upon  the  testimony  of  the  female  seduced,  unsup- 
ported by  other  evidence. 

See  section  899  of  Code  of  Criminal  Procedure. 

The  case  of  People  v.  Kearney,  47  Hun,  130;  13  St.  Rep.,  246,  was  reversed 
in  178t.  Rep..  165;  110  N.  Y.,  188. 

Upon  what  points. — Supporting  evidence  is  only  required  as  to  the  prom- 
ise of  marriage  and  the  carnal  connection.  Armstrong  v.  People,  70  N.  Y., 
fl:  Kenyon  v.  People.  26  id.,  203;  Boyce  t>.  People,  55  id.,  644. 

It  need  be  only  such  as  the  character  of  these  matters  admits  of  being  fur- 
Khed.    Id. 

Support  is  required,  upon  two  points  only,  the  promise  of  marriage  and  the 
farcourse  following  upon  the  faith  of  it.  People  v.  Kearney,  17  St.  Rep., 
ft;  HON.  Y..  191. 

Supporting  evidence  never  was  and  is  not  now  required  upon  the  questions 
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of  the  previous  chaste  diameter  of  the  female  seduced  and  that  she  was  un 
married.     Id. 

Nature  of  the  evidence.— Evidence  in  corroboration  of  the  female  in  this 
class  of  cases  upon  the  points  of  seduction  and  promise  of  marriage  is  not 
very  easily  obtainable.  Id.  Only  such  corroboration,  therefore,  as  in  the 
natural  and  ordinary  course  of  events,  these  facts  are  capable  of,  is  to  be 
required.    Id. 

This  section  docs  not  require  director  positive  additional  evidence  of  any  of 
the  material  facts  constituting  the  offense.  Boyce  v.  People,  55  N.  Y.,  646. 
As  to  what  kind  of  evidence  will  satisfy  the  statute.     Id. 

This  section  does  not  require  the  testimony  of  an  additional  witness.  People 
i'.  Kenyon,  5  Park.,  254.  The  corroborating  evidence  may  be  supplied  by  the 
facts  and  circumstances  surrounding  the  transaction  and  otherwise  established 
in  the  case.  Id.  Her  testimony  need  not  be  corroborated  in  every  particular; 
only  in  the  main  features  of  the  case.     Id. 

Evidence  tending  to  show  that  the  defendant  had  intercourse  with  the  pros- 
ecutrix subsequent  to  the  time  when  she  alleges  that  she  was  seduced,  is  admis- 
sible as  tending  to  prove  such  act  at  the  time  laid.  People  v.  Kearney,  17  St. 
ltcp.,165;  HON.  Y.f  194. 

Evidence  as  to  the  birth  of  a  child  is  not  competent,  unless  it  tends  in  some 
degree  to  corroborate  the  testimony  of  the  prosecutrix  as  to  the  commission  of 
the  crime  charged.  Id.  In  this  case,  such  evidence  was  held  inadmissible 
from  the  fact  that  it  did  not  tend  to  show  illicit  intercourse  at  the  time  alleged, 
which  was  thirteen  months  before  the  birth  of  the  child.  The  case  of  Arm- 
strong, 70  N.  Y.,  38.  went  to  the  extreme  limit  in  the  admission  of  such  evi- 
dence.    People  v.  Kearney,  ante. 

Question  lor  jury.— Whether  the  female  is  sufficiently  supported  to  justify 
a  conviction,  is  a  question  for  the  jury.     Crandall  v.  People,  2  Lans.,  309. 
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§  287-a.  Abandonment  of  children. 

A  parent  or  other  person  charged  with  the  care  or  custody 
nurture  or  education  of  a  child  under  the  age  of  sixteen  years, 
abandons  the  child  in  destitute  circumstances  and  willfully  a 
to  furnish  necessary  and  proper  food,  clothing  or  shelter  for  i 
child  is  guilty  of  felony,  punishable  by  imprisonment  for  not  t 
than  two  years,  or  by  a  fine  not  to  exceed  one  thousand  dollar 
by  both.  In  case  a  fine  is  imposed  the  same  may  be  applied  it 
discretion  of  the  court  to  the  support  of  such  child.  Proof  o/ 
abandonment  of  such  child  in  destitute  circumstances  and  € 
sion  to  furnish  necessary  and  proper  food,  clothing  or  shelii 
prima  facie  evidence  that  such  omission  is  willful.  The  provii 
of  section  seven  hundred  and  fifteen  of  this  code  prohibiting 
disclosure  of  confidential  communications  between  husband 
wife  shall  not  apply  to  prosecutions  for  the  offense  here  defi 
A  previous  conviction  or  convictions  of  felony  or  misdem& 
shall  not  prevent  the  court  from  suspending  sentence  upon  a 
viction  under  this  section,  or  from  arbitrarily  fixing  the  Kwti 
imprisonment  or  fine,  in  case  imprisonment  or  fine  is  imp 
upon  conviction  herein. 

§  2.  Nothing  in  this  act  contained  shall  be  deemed  or  const, 
to  repeal,  am*nd,  impair  or  in  any  manner  affect  the  provision 
sections  two  hundred  and  eighty-seven,  two  hundred  and  ei$ 
eight  or  two  hundred  and  eighty-nine  of  the  penal  code  or 
other  existing  provisions  of  law  relating  to  abandonment  or  i 
acts  of  cruelty  to  children. 
New.    Added  by  L.  1005,  chap.  168.    In  effect  September  1,  1906.        j 
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§»88.  Unlawfully  omitting  to  provide  for  child,  etc.— 

A  person  who, 

L  Willfully  omits,  without  lawful  excuse,  to  perform  a  duty 
by  law  imposed  upon  him  to  furnish  food,  clothing,  shelter  or 
medical  attendance  to  a  minor,  or  to  make  such  payment  toward 
its  maintenance  as  may  have  been  required  by  the  order  of  a  court 
or  magistrate  when  such  minor  has  been  committed  to  an  institu- 
tion ;  or, 

2.  Not  being  a  superintendent  of  the  poor,  or  a  superintendent 
of  alms  house,  or  an  institution  duly  incorporated  for  the  pur- 
pose, without  having  first  obtained  a  license  in  writing  so  to  do 
from  the  board  of  health  of  the  city  or  town  wherein  such  females 
or  children  are  received,  boarded  or  kept,  erects,  conducts,  estab- 
lishes or  maintains  any  maternity  hospital,  lying-in  asylum  where 
females  may  be  received,  cared  for  or  treated  during  pregnancy, 
or  during  or  after  delivery ;  or  receives,  boards  or  keeps  any 
nursing  children,  or  any  children  under  the  age  of  twelve  years 
not  his  relatives,  apprentices,  pupils  or  wards,  without  legal  com- 
mitment ;  or, 

3.  Being  a  midwife,  nurse  or  other  person  having  the  care 
of  an  infant  within  the  age  of  two  weeks,  neglects  or  omits  to 
report  immediately  to  the  health  officer  or  to  a  legally  quali- 
fied practitioner  of  medicine  of  the  city,  town  or  place  where 
such  child  is  being  cared  for,  the  fact  that  one  or  both  eyes 
of  such  infa*Jt  are  inflamed  or  reddened,  whenever  such  shall 
be  the  case,  or  who  applies  any  remedy  therefor  without  the 
advice,  or  except  by  the  direction  of  such  officer  or  physician ; 
or, 

4.  Neglects,  refuses  or  omits  to  comply  with  any  provisions  of 
this  section,  or  who  violates  the  provisions  of  such  license,  is  guilty 
of  a  misdemeanor.  Every  such  license  must  specify  the  name 
and  residence  of  the  person  so  undertaking  the  care  of  such  fe- 
males or  children,  and  the  place  and  the  number  of  females  or 
children  thereby  allowed  to  be  received,  boarded  and  kept  therein, 
and  shall  be  revocable  at  will  by  the  authority  granting  it.  Every 
person  so  licensed  must  keep  a  register  wherein  he  shall  enter  the 
names  and  ages  of  all  such  children  and  of  all  children  born  on 
said  premises,  and  the  names  and  residences  of  their  parents,  as 
far  as  known,  the  time  of  the  reception  and  discharge  of  such 
children  and  the  reasons  therefor,  and  also  a  correct  register  of 
the  name  and  age  of  every  child  under  the  age  of  five  years  who 
is  given  out,  adopted,  taken  away  or  indentured  from  such  place 
to  or  by  any  one,  together  with  the  name  and  residence  of  the 
person  so  adopting,  taking  or  indenturing  such  child ;  and  shall 
cause  a  correct  copy  of  such  register  to  be  sent  to  the  authority 
issuing  such  license  within  forty-eight  hours  after  such  child  is 
so  given  out,  adopted,  taken  away  or  identured.     It  shall  be  law- 
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ful  for  the  officers  of  any  incorporated  society  for  the  prevent* 
of  cruelty  to  children  and  of  such  board  of  health  at  all  reasc 
able  times  to  enter  and  inspect  the  premises  wherein  such  femal 
and  children  are  so  boarded,  received  or  kept,  and  also  such  licenj 
register  and  the  children. 

5.  No  institution  shall  be  incorporated  for  any  of  the  purpo 
mentioned  in  this  section  except  with  the  written  consent  a 
approbation  of  a  justice  of  the  supreme  court,  upon  the  certifies 
in  writing  of  the  state  board  of  charities  approving  of  the  org* 
zation  and  incorporation  of  such  institution.  The  said  board 
charities  may  apply  to  the  supreme  court  for  the  cancellation 
any  certificate  of  incorporation  previously  filed  without 
approval,  and  may  institute  and  maintain  an  action  in  such 
through  the  attorney  general  to  procure  a  judgment  dissc  I 
any  such  corporation  not  so  incorporated  and  forfeitii  ' 
corporate  rights,  privileges  and  franchises.  , 

Am'd  by  chap.  46  of  1884.  Hi 

This  amendment  added  requirement  of  license  for  keeping  more  tha  j 
foundlings,  etc. 

Am'd  by  chap.  31  of  1886.  ag 

This  amendment  excepted  from  the  amendment  of  1884  "a  superinte 
of  the  poor,  or  a  superintendent  of  alms-house"  substituted  for  the  i  * 
'•more  than  two  foundlings,  abandoned  or  homeless,"  the  words  "  any 
ing  children,  or  any,"  and  msertcd  the  provision  as  to  register  of  childrei 

Am'd  by  chap.  145  of  1888. 

This  amendment  iuserted  after  the  word  "minor  "in  the  first  senten  __ 
the  section,  the  words  "  or  to  make  such  payment  towards  its  maintenance 
may  have  been  required  by  the  order  of  a  court  or  magistrate,  when  si 
minor  has  been  committed  "to  an  institution." 

Am'd  by  chap.  325  of  1892. 

This  amendment  materially  enlarged  the  scope  of  the  provisions  of  the 
tion  so  as  to  include  other  persons  and  acts,  and  placed  the  matter  under 
propriate  subdivisions. 

See  latter  part  of  amending  act  in  section  303,  post. 

The  unlawfully  and  feloniously  suffering  and  permitting  the  death  « 
child,  by  willfully  neglecting,  without  lawful  excuse,  to  supply  it  with  pr* 
food,  clothing  and  care,  constitutes  a  misdemeanor  under  this  section.  Pe* 
t>.  McDonald.  17  St.  Hep.,  494;  49  Hun.  63;  1  N.  Y.  Supp.,  704. 

It  was  held  that  one  failing  to  supply  a  child  in  his  custody  with  pr* 
food,  etc.,  was  guilty  of  an  offense  under  section  4,  chap.  122  of  1876, 
that  it  was  not  necessary  *hat  the  accused  should  have  committed  any  aff 
ative  act.     Crowley  r.  Y  .  /pie,  21  Hun,  415. 

So,  in  same  case  on  appeal,  83  X.  Y.,  464,  it  was  held  that  one  who,  ^ 
no  natural  or  legal  duty,  voluntarily  seeks  and  assumes  the  care  and  custoi* 
a  child,  is  amenable  to  such  statute,  if  he  fails  to  perform  the  duty  reqa 
to  the  injury  of  the  child;  that  it  is  not  requisite  to  aver  or  prove  that  he 
means  of  support,  but  he  must  either  perform  his  duty  or  surrender  such 
and  custody. 

The  f  Vtfto  limits  tin*  offense  under  thin  I'^y™  to  a  person  upon  whom 

289.  Endangering  life  or  health  of  ohM 

i  i_j  o    a  i  ~i:„~  ^  s^  V  health  of  child 

lubd.  3.  Any  parent  or  guardian  or  r  T^ 

i  child  under  sixteen  years  of  age,  t  Vg  'or  yim^  Q{  any  cl 

*k  who  omits  to  exercise  due  diligent 

Id,  to  prevent  such  child  from  violating 

his  chapter  and  any  such  person  or  any  oi 

or  who  by  any  act  or  omission  causes,  enco 

he  violation  by  any  such  child  of  said  provit 

r  misdemeanor  and  punishable  accordingly. 

rew.     Added  by  L.  1905,  ch.  655.     In   effect  Sept.  \, 
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actually  or  apparently  under  the  age  of  sixteen  years  to  be  en- 
dangered,  or  its  health  to  be  injured,  or  its  morals  to  become 
depraved;  or, 

2.  Willfully  causes  or  permits  such  child  to  be  placed  in 
such  a  situation  or  to  engage  in  such  an  occupation  that 
its  life  or  limb  is  endangered,  or  its  health  is  likely  to  be 
injured,  or  its  morals  likely  to  be  impaired ;  is  guilty  of  a  mis- 
demeanor. 

Am'd  by  chap.  145  of  1888. 

lUi  amendment  omitted  the  condition  as  to  care  and  custody,  extended 
fe  pNfWoni  to  any  child  under  the  age  of  sixteen  years,  and  inserted  the 
wk  "or  timb »■  "Iff^flggj*  " life    in  ^^  subdivisions. 

§  290.  Keepers  of  concert  saloons,  etc. 

1        8     It  shall  be  no  defense  to  a  prosecution  for  a  violation  of  su 

(   divisions  three,  four,  five  or  six  of  this  section,  Ostiiifli  tra* 

,    \  action,  upon  which  the  prosecuiion  is  based  (he  child  acted  as  t 

i  Zjent   or   representative  of  another,  or  that  the  defendant  dei 

it  with  such  child  as  the  agent  or  representative  of  (mother. 

Added    by    L.   1006,  ch.  41.     In  effect  September  1,  1006. 
or 

tO  ■  -       ...»t*ui     ill     Ally 

repawn  nouse  of  prostitution  or  assignation,  or  in  any  place  where 
opiarn  or  any  preparation  thereof  is  smoked,  any  child  actually  or 
apparently  under  the  age  of  sixteen  years ;  or, 

3.  Sells  or  gives  away,  or  causes  or  permits  or  procures  to  be 
sold  or  given  away  to  any  child  actually  or  apparently  under  the 
age  of  sixteen  years  any  beer,  ale,  wine,  or  any  strong  or  spiritu- 
ous liquor;  or, 

i  Being  a  pawnbroker  or  person  in  the  employ  of  a  pawnbro- 
ker, makes  any  loan  or  advance  or  permits  to  be  loaned  or  advanced 
to  any  child  actually  or  apparently  under  the  age  of  sixteen  years 
my  money,  or  in  any  manner  directly  or  indirectly  receives  any 
goods,  chattels,  wares  or  merchandise  frorn  /any  such  child  in 
pUp ^JM«^m|dAQr  to  be  made  to  it  or  to  any  other  person 
ore 


d 

!rrf 

u 


0* 


&  S        g   290,  subd.  6.  Or  who,  being  the  owner,  keeper  or  proprii 
ttJ  •*  a  junk  shop,  junk  cart  or  other  vehicle  or  boat  or  other  vesse 

7K  for  ^ie  co^ec^on  °f  Junk>  or  any  collector  of  junk,  receives  o 
ghijjg  chases    any   goods,   chattels,   wares   or   merchandise   from   any 
lay  f(   under  the  age  of  sixteen  years,  is  guilty  of  a  misdemeanor. 
violati         [Xew.]     Added  by  L.  1903.  chap.  309.  to  take  effect  Sept.  1.  1903. 


j     —  ~*»«\«    ui/b  lOOO   liliail    tWV>   CiVllttlD   AVJ1    V,l*V;U    \JMJ.\j uo\~ 

Am'd  by  chapter  46  of  1884. 
#fjP"} J5*™***  enlarged  the  scope  of  the  provisions  of  the  original  section, 
«w  *Med  the  provision  as  to  gaming,  etc. 

Am'd  by  chapter  81  of  1886. 
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This  amendment  added  to  the  section,  as  amended  in  1884,  the  provision  as 
to  house  of  prostitution  or  assignation. 

Am'd  by  chapter  170  of  1889. 

This  amendment  separated  the  previous  matter  into  two  subdivisions,  in- 
serted into  subdivision  2  a  provision  as  to  opium,  etc.,  and  added  subdivisions 
8-5,  inclusive. 

Am'd  by  chapter  417  of  1890. 

This  amendment  added  subdivision  7  to  the  section. 

The  engrossed  bill,  in  the  office  of  the  secretary  of  state  expressly  added 
the  seventh  subdivision  above  to  section  291,  post.  So  do  the  Session  Laws  of 
1S90.  eh.  417.  If  this  subdivision  actually  belonged  to  section  291,  it  was 
repealed,  by  implication,  by  chap.  217  of  1892,  in  adding  the  present  sub- 
division 7. 

See  People  ex  rel.  Van  Heck  v.  Catholic  Protectory,  101  N.  Y..  197  ;  4N. 
Y.  Cr.,80. 

§  290a,  repealed  by  chap.  171  of  1894. 

§•201.  Vagrant  children,  arrest  of,  etc. — Any  child  ac- 
tually or  apparently  under  the  age  of  sixteen  years,  who  is  found  : 

1.  Begging  or  receiving  or  soliciting  alms,  in  any  manner  or 
under  any  pretense;  or  gathering  or  picking  rags,  or  collecting 
cigar  stumps,  bones  or  refuse  from  markets;  or, 

2.  Not  having  any  home  or  other  place  of  abode  or  proper 
guardianship ;  or  who  has  been  abandoned  or  improperly  exposed 
or  neglected,  by  its  parents  or  other  person  or  persons  having  it 
in  charge,  or  being  in  a  state  of  want  or  suffering;  or, 

3.  Destitute  of  means  of  support,  being  an  orphan,  or  living  or 
having  lived  with  or  in  custody  of  a  parent  or  guardian  who  has 
been  sentenced  to  imprisonment  for  crime,  or  who  has  been  con- 
victed of  a  crime  against  the  person  of  such  child,  or  has  been 
adjud&rcd  an  habitual  criminal ;  or, 

4.  Frequenting  or  being  in  the  company  of  reputed  thieves  or 
prostitutes,  or  in  a  reputed  house  of  prostitution  or  assignation, 
or  living  in  such  a  house  either  with  or  without  its  parent  or 
guardian,  or  being  in  concert  saloons,  dance-houses,  theatres,  mu- 
Feums  or  other  places  of  entertainment,  or  places  where  wines, 
malt  or  spirituous  liquors  are  sold,  without  being  in  charge 
parent  or  guardian ;  or  Having  anv  game  of 

""  §  291.  CMldren  not  to  beg,  et  cetera. 

Subd.  9.  Whenever  any  child  is  brought  before  any  court  or 
magistrate,  to  be  dealt  with  under  any  of  the  subdivisions  of  tins 
££m  imtead  of  committing  such  child  to  confinement  ™  any 
^ZtiZthe  court  or  magistrate  may  place  such  Md  under  the 
Ztody  of  a  probation  or  parole  officer,  and  at  any  time  withm  one 
Zar  thereafter  such  court  or  magistrate,  may  issue  a  arrant  for 
sul  child  and  after  giving  such  child  an  opportunity  to  be  heard, 
T^l^foLJuJnt  which  could  hare  been  made  in  thr 


the  first  class  but  this  exception  wu<*  i.™  «/*  ^.»~.~-  f 

away  or  limiting  any  jurisdiction  now  possessed  by  such  children  s 


courts. 

New.    Added  by  L.  1905,  ch.  055.     In   effect  Sept.  1,  1905. 
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to  such  cliaritable  or  reformatory  institutions.     Whenever  any 
child  shall  be   committed  to  an  institution  under  this  Code,  and 
the  warrant   of  commitment   shall  so  state,  and  it  shall  appear 
therefrom  that  either  parent,  or  any  guardian  or  custodian  of  such 
clihd  was  present  at  the  examination  before  such  court  or  magis- 
trate, or  had  such  notice  thereof  as  was  by  such  court  or  magis- 
trate deemed  and  adjudged  sufficient,  no  further  or  other  notice 
squired  by  any  local  or  special  statute,  in  regard  to  the  committal 
ot  children  to  such  institution,  shall  be  necessary,  and  such  com- 
mitment shall  in  all  respects  be  sufficient  to  authorize  such  insti- 
tution to  receive  aud   retain  such  child  in  its  custody  as  therein 
directed.     Whenever  any  commitment  of  a  child  shall  for  any 
reason  be  adjudged  or  found  defective,  a  new  commitment  of  the 
caild  may  be  made  or  directed  by  the  court  or  magistrate,  as  the 
welfare  of  the  child  may  require.    And  no  commitment  of  a  child 
which  shall  recite  therein  the  facts  upon  which  it  is  based  shall 
be  deemed  invalid  by  reason  of  any  omission  of  the  court  or 
magistrate  by  whom  such  commitment  is  made  to  file  any  docu- 
ments, papers  or  proceedings  relating  thereto,  or  by  reason  of  any 
limitation  as  to  the  age  of  the  child  committed,  contained  in  the 
actor  articles  of  incorporation  of  the  institution  to  which  it  may 
nave  been  committed. 

&  Any  magistrate  having  criminal  jurisdiction  may  commit* 
temporarily,  to  an  institution  authorized  by  law  to  receive  child- 
ren on  final  commitment,  and  to  have  compensation  therefor  f mm 
tue  cltY  or  couuty  authorities,  any  child  under  the  age  of  sixteen 
years,  who  ia  held  for  trial  on  a  criminal  charge ;  and  may,  in 
i*e  manner,  so  commit  any  such  child  held  as  a  witness  to  appear 
tie  trial  of  any  criminal  case ;  which  institution  shall  there* 
Jf*Mi  receive  the  same,  and  be  entitled  to  the  like  compensation 
PKj^riionuUy  therefor  aaon  final  commitment,  but  subject  to  the 
iT'?!  fe  court  as  to  the  time  of  detention  and  discharge  of 
cmjd*    Aavsuch  child  convicted  of  any  misdemeanor  shall 
mally   committed   tu  -ome  such  institution,  and  not  to  any 

er  tW    '91 }  eubd*  T.  All  cases  involving  the  commitment  or  t] 
W       .11.  actually  or  apparently  under  the  age  of  sixteen  yea\ 
r  ►y  violation  of  law,  in  any  court  shall  be  heard  and  determii 
tj^^  such  court,  at  suitable  times  to  be  designated  therefor  by  it,  se 
L  AJ  and  apart  from  the  trial  of  other  criminal  cases,  of  which  ses 
tfi  (■  I  separate  docket  and  record  shall  be  kept.    Alt  such  cases  shall, 

Mas  practicable,  be  heard  and  detvrminrd  in  a  separate  court  re 
Whe  known  as  the  children**  court  and  to  ba  used  exclusively  f 


,!« 


if  teen  years*  rhanjed  with  any  offense.     And  all  such 


$tid*l  *^  *ninafioit  and  trial  of  chitdrvn.  actually  or  apparently  and 

^^urfren  year*.  rh(\ 

of  offenses  by,  or  against  the  person  of,  a  child  und 
ixteen  years  shall  have  preference  over  all  other  cases, 
stratea  and  in  all  courts  and  tribunals  in  this  state  hot 
imdj  and  where  a  child  is  committed  or  detained  as  a  v 
aee  such  case  shall  be  brought  to  trial  or  otherwise  di 
lit  delay,  whether  the  defendant  be  in  custody  or  en 


h1  by  L.  1903,  chap.  331,  to  take  effect  Sept.  1,  1903. 
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Am'd  by  chapter  46  of  1884. 

This  amendment  extended  the  provisions  to  any  child  actually  or  apparently 
under  sixteen  years  of  age,  added  the  last  clauses  of  subdivisions  1, 2,  4  and  6, 
and  the  whole  of  subdivision  6. 

Am'd  by  chapter  31  of  1886. 

This  amendment  changed  the  provisions  of  subd.  5  in  several  particulars, 
but  embodies  the  present  subdivision  with  a  single  exception,  which  will  be 
noticed. 

Am'd  by  chap.  145  of  1888. 

This  amendment  affected  only  the  fifth  subdivision  and  made  the  presence 
of,  or  notice  to,  either  parent  sufficient. 

Amended  by  chap.  217  of  1892. 

This  amendment  omitted  from  subd.  6  the  words,  "  except  in  the  presence  of 
a  proper  official/'  and  added  the  present  seventh  subdivision  to  the  section. 

Subd.  7  of  last  section  was  expressly  added,  by  chap.  417  of  1890  (see  en- 
grossed bill  and  session  laws  of  1890),  to  this  section.  In  such  case,  it  was,  by 
implication,  repealed  by  chap.  217  of  1892. 

See  section  893  of  Code  of  Criminal  Procedure. 

The  case  of  People  ex  rel.  Brown  v.  Carpenter.  82  St.  Rep.,  822;  11  N.  Y. 
Supp.,  853,  was  reversed  in  33  St.  Rep.,  1029;  123  N.  Y.,  640. 

Effect  of  section.— Section  5,  chap.  172  of  1865,  was  not  repealed  by  the 
Penal  or  Criminal  Codes.     Matter  of  Riley,  81  Hun,  613. 

The  Code  has  not  repealed  the  statutes  authorizing  commitment  of  children 
to  the  New  York  Catholic  Protectory.  People  ex  rel.  Van  Heck  v.  Catholic 
Protectory.  101  N.  Y.,  197;  4  N.  Y.  Cr.,  80. 

Disorderly  person. — A  magistrate  cannot  commit,  under  this  section,  for 
being  a  disorderly  person.  People  ex  rel.  Day  v.  Mt.  Magdalen  8chool,  28  St. 
Rep.,  254;  5  Silv.  (Sup.  Ct.),  18. 

Neither  this  nor  the  following  section  provides  for  the  case  of  a  disorderly 
person  who  has,  without  good  and  sufflciant  cause,  deserted  her  home  and 
kept  company  with  dissolute  or  vicious  persons,  against  the  lawful  com- 
mands of  her  parents.    Matter  of  Riley,  81  Hun,  613. 

What  constitutes. —This  section  declares  under  what  circumstances  chil- 
dren shall  be  regarded  as  vagrants.    Matter  of  Mos  s,  1  N.  Y.  Cr.,  510. 

By  this  section,  certain  acts  or  conduct  on  the  part  of  children  render  them 
liable  to  be  arrested  and  dealt  with  as  vagrants.  Matter  of  McMahon,  1  N.  Y. 
Cr.,  60;  64  How.,  285. 

It  is  not  necessary  that  the  children  should  be  found  wandering  in  the 
streets.     Matter  of  Moses,  1  N.  Y.  Cr.,  512. 

This  section  does  not  mean  that  a  child,  who  is  merely  a  homeless  or  a  desti- 
tute orphan,  may  be  punished  as  a  disorderly  person.  People  ex  rel.  Van 
Heck  v.  Catholic  Protectory,  101  N.  Y.,  197;  4  N.  Y.  Cr.,  80;  3  How.  N.  S., 
845. 

The  statute  is  not  designed  to  provide  for  the  arrest  and  commitment  to  a 
charitable  institution  of  eveiy  young  child  who  happens  to  get  into  the  street 
or  park  without  a  suitable  custodian.  People  ex  rel.  Van  Riper  v.  Catholic 
Protectory,  19  Abb.  N.  C,  148;  sub  nomin*,  People  ex  rel.  Van  Riper  v.  Home 
of  the  Good  Shepherd,  44  Hun,  529;  5  N.  Y.  Cr.,  139;  11  St.  Rep.,  155. 

The  mere  fact  of  a  child  meeting  a  prostitute  in  a  public  park  and  unwit- 
tingly walking  and  being  in  her  compauv  on  a  single  occasion,  does  not  make 
a  case  within  the  statute.  People  ex  rel  Van  Riper  c.  Catholic  Protectory, 
106  N.  Y.,  608;  5  N.  Y.  Cr.,  504;  11  St.  Rep.,  155;  aff'g  9  St.  Rep.,  95;  44 
Hun,  526;  19  Abb.  N.  C,  142, 

The  words  " not  having  any  proper  guardianship"  in  subd.  2  of  this  sec- 
tion, refer  to  a  permanent  and  usual  condition  of  a  child  being  without  proper 
guardianship,  and  not  to  a  child  casually  in  the  street,  without  protection. 

The  proper  guardianship  of  a  child,  referred  to  in  this  section,  is  not  a  mere 
temporary  supervision.  People  ex  rel.  Van  Riper  r.  Home  of  the  Good  Shep- 
herd. 9  St.  Rep.,  95;  44  Hun,  526;  5  N.  Y.  Cr.,  139;  sub  nomine,  People  ex 
rel.  Van  Riper  v.  Catholic  Protectory,  19  Abb.  N.  C,  142. 
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This  section  does  not  apply  to  a  child  casually  and  temporarily  in  the  street 
without  protection,  but  to  those  waifs  who  are  in  a  permanent  and  usual  con- 
dition of  having  no  home,  place  of  abode,  or  guardianship,  or  who  are  per- 
manently abandoned,  improperly  exposed,  or  in  a  state  of  wunt  and  suffering. 
Matter  of  Heery,  51  Hun,  ;*.72;  21  St.  Rep.,  82;  sub  nomine,  Matter  of  Ma- 
honey,  6  N.  Y.  Or.,  241;  Pe  pie  ex  rel.  Van  Riper  v.  Catholic  Protectory,  11 
St  Rep..  155;  106  N.  Y.,  608;  5  N.  Y.  Cr.,  504. 

Such  abandonment  or  i  ^  proper  exposu  e  must  be  by  the  parents  or  the  per- 
son or  persons  having  it  in  charge.  People  ex  rel.  Van  Riper  v.  Home  of  the 
Good  Shepherd,  9  8t.  Rep.,  95;  44  Hun,  529;  5  N.  Y.  Cr.,  139;  sub  nomine, 
People  ex  rel.  Van  Riper  v.  Catholic  Protectory,  19  Abb.  N.  C,  14  \ 

The  evidence  was  held,  in  People  ex  rel.  Perkerson  v.  Sisters,  etc.,  34  nun, 
468;  2  N.  Y.  Cr.,  528;  1  How.  N.  8.,  133,  to  justify  the  commitment  of  achild 
as  a  vagrant. 

Notice. — The  provisions  of  this  section  as  to  giving  notice  of  the  proceed- 
ings are  imperative,  not  discretionary.  Matter  of  Heery,  51  Hun,  372;  21  St. 
Rep.,  82;  sub  nomine,  Matter  of  Mahor.ey,  6  N.  Y.  Cr.,  241. 

Where  the  examining  magistrate  commits  the  child  without  summoning  its 
guardian,  if  it  has  one,  the  child  will  be  discharged  on  Jiabeas  corpus.  Matter 
of  Maloney.  2  N.  Y.  Supp.,  248;  4  id.,  428. 

The  notice  need  not  of  necessity  be  personal,  and  the  magistrate  may,  under 
this  section,  adjudge  what  and  how  notice  shall  be  given.  People  ex  rel.  Van 
Riper  v.  Catholic  Protectory,  106  N  Y.,  608;  5  N.  Y.  Cr.,  508;  11  St.  Rep., 
155. 

Magistrate's  commitment,  under  ciiap.  3G4  of  1864,  which  does  not  contain 
a  statement  of  notice  as  required  by  this  section,  is  insufficient  upon  habeas 
corpus.  People  ex  rel.  Slatzkata  v.  Baker,  19  St.  Rep.,  485;  3  N.  Y.  Supp., 
536. 

A  commitment  which  does  not  show  that  a  notice  of  the  proceeding  was 
riven  to  theparent,  guardian  or  custodian  of  the  child,  is  fatally  defective. 
Siatter  of  Heery,  51  Hun,  372;  21  St.  Rep.,  82;  sub  nomine,  Matter  of  Ma- 
honey,  6N.Y.  Cr.,  241. 

The  father  was  held,  in  People  ex  rel.  Van  Riper  t>.  Catholic  Protectory,  106 
X.  Y.,  604;  5  N.  Y.  Cr.,  499;  11  St.  Rep.,  J55,  to  be  entitled  to  notice,  even 
though  the  mother  was  present  at  the  examination.  But  see  amendment  of 
1S88  to  this  section. 

Since  the  decision  of  the  Van  Riper  case,  106  N.  Y„  611;  11  St.  Rep.,  155, 
subd.  5  of  this  section  has  been  so  amended  bv  chap.  145  of  1888,  that  the 
presence  of  either  parent  at  the  examination  before  the  court  or  magistrate  is 
sufficient.  People  ex  rel.  Brown  v.  Carpenter,  33  St.  Rep.,  1029;  123  N.  Y  , 
W0. 

Commitment. — Where  the  commitment  shows  a  full  compliance  with  the 
provisions  of  the  statute,  there  can  be  no  discharge  on  fuibeas  corpus.  People 
ex  rel.  Eck  v.  American  P.  G.  Society,  2  N.  Y.  Cr.,  538.  note. 

Where  the  proceedings  are  regular,  and  the  commitment  valid  upon  its  face, 
an  application  for  a  discharge  must  be  denied.  In  re  Diss  Debar,  3  N.  Y. 
Hupp..  668. 

Where  the  commitment  recites  the  facts  upon  which  it  is  based,  it  cannot  be 
deemed  invalid  by  reason  of  any  imperfection  or  defect  in  form.  Matter  of 
Nichols,  19  Abb.  N.  C,  138. 

A  commitment  which  states  that  the  party  committed  is  fourteen  vears  of 
age.  contains  a  sufficient  statement  of  the  age  and  sufficiently  shows  that  he  is 
under  the  age  of  sixteen  years  as  required  by  the  statute.  Matter  of  Roach,  18 
W.  Dig.,  514. 

The  purpose  is  to  permit  the  committing  magistrate  to  make  a  new  commit- 
ment, where  the  child  has  been  regularly  arrested,  brought  before  him,  con- 
victed of  some  act  mentioned  in  the  section,  and  the  commitment  made  by  him 
thereupon  is  found  to  be  defective.  People  ex  rel.  Day  v.  Mt.  Magdalen  School, 
28  St.  Rep.,  255;  5  Pilv.  (Sup.  Ct.),  18. 

limitation. — The  institutions  intended  by  this  section  and  section  718.  post, 
are  not  necessirily  such  as  were  in  existence  when  chap  240  of  1879  was  passed. 
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People  ex  rel.  Mt.  Magdalen  School  v.  Dickson,  57  Hun,  315;  32  St.  Rep.,  496; 
10  N.  Y.  Supp.,  605;  aff'd  in  123  N.  Y.,  639,  without  opinion. 

This  section  limits  the  power  of  the  magistrate  in  designating  the  charitable 
reformatory  or  other  institution  as  the  place  of  commitment  to  one  authorized 
by  law  to  receive  and  take  charge  of  the  child.  People  ex  rel.  Van  Heck  r. 
Catholic  Protectory,  38  Hun,  131;  22  W.  Dig.,  57. 

This  section  conferred  upou  the  New  York  Catholic  Protectory  no  power  to 
receive  and  retain  a  child,  so  committed  to  it,  under  any  other  circumstances 
than  those  defined  in  its  charter  and  the  Construction  Act.     Id. 

The  institution  to  be  mentioned  in  the  commitment  is  to  be  one  which  a  law, 
other  than  the  Penal  Code,  has  authorized  to  receive  minor  children,  and  it  is 
in  obedience  to  that  authority  that  the  commitment  is  allowed  to  be  made. 
Id. 

The  effect  of  the  provisions  of  subd.  5  of  this  section  is  that  the  magistrate 
is  no  longer  restricted  to  the  three  institutions  named  in  the  Consolidation  Act, 
as  places  to  which  he  can  commit  children.  People  ex  rel.  Van  Heck  t>.  Cath- 
olic Protectory,  101  N.  Y.,  197;  4N.  Y.  Cr.,  80. 

The  institution  can  only  take  and  hold  a  child  for  the  time,  and  in  the  man- 
ner and  under  the  regulations  prescribed  by  its  fuudamental  law.     Id. 

The  institution  to  which  children  are  thus  committed  is  to  receive  com- 
pensation. People  ex  rel.  Mt.  Magdalen  School  t>.  Dickson,  57  Hun,  814;  32 
St.  Rep.,  496;  10  N.  Y.  Supp.,  605;  aff'd  in  123  N.  Y.,  639,  without  opinion. 

Information. — The  information  in  these  proceedings  for  summary  convic- 
tion ought  to  be  precise  and  show  a  case  clearly  within  the  statute.  People 
ex  rel.  Van  Riper  v.  Catholic  Protectory,  11  St.  Rep.,  15o;  106  N.  Y.,  608;  5 
N.  Y.  Cr.,  508;  Matter  of  Heery,  51  Hun,  372;  21  St.  Rep.,  82;  sxib  nomine. 
Matter  of  Mahoney,  6  N.  Y.  Cr.,  247.  When  an  essential  ingredient  or  cir- 
cumstances is  omiited  and  the  defect  is  not  supplied  by  the  evidence,  the  con- 
viction is  bad.     Id. 

Habeas  corpus. — The  sufficiency  of  the  evidence  upon  which  the  relator 
was  committed,  cannot  be  examined  into  on  habeas  corpus.  People  ex  rel. 
Perkerson  v.  Sisters,  etc.,  34  Hun,  463;  2  N.  Y.  Cr..  528;  1  How.  N.  S.,  133; 
Matter  of  Moses,  1  N.  Y.  Cr.,  508;  13  Abb.  N.  C,  189. 

§  292.  Certain  employments  of  children  a  misdemeanor. 

— A  person  who  employes  or  causes  to  be  employed,  or  who  ex- 
hibits, uses,  or  has  in  custody,  or  trains  for  the  purpose  of  the  ex- 
hibition, use  or  employment  of,  any  child  actually  or  apparently 
under  the  age  of  sixteen  years;  or  who  having  the  care,  custody 
or  control  of  such  a  child  as  parent,  relative,  guardian,  employer, 
or  otherwise,  sells,  lets  out,  gives  away,  so  trains,  or  in  any  way 
procures  or  consents  to  the  employment,  or  to  such  training,  or 
use,  or  exhibition  of  such  child ;  or  who  neglects  or  refuses  to 
restrain  such  child  from  such  training,  or  from  engaging  or  act- 
ing, either 

•  1.  As  a  rope  or  wire  walker,  gymnast,  wrestler,  contortionist, 
rider  or  acrobat ;  or  upon  any  bicycle  or  similar  mechanical  vehi- 
cle or  contrivance ;  or, 

2.  In  begging  or  receiving  or  soliciting  alms  in  any  manner  or 
under  any  pretense,  or  in  any  mendicant  occupation ;  or  in  gather- 
ing or  picking  rags,  or  collecting  cigar  stumps,  bones  or  refuse 
from  markets  ;  or  in  peddling;  or 

3.  In  singing;  or  dancing;  or  playing  upon  a  musical  instru- 
ment ;  or  in  a  theatrical  exhibition ;  or  in  any  wandering  occupa- 
tion ;  or, 
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4  In  any  illegal,  indecent  or  immoral  exhibition  or  practice  ; 
or  in  the  exhibition  of  any  such  child  when  insane,  idiotic,  or 
when  presenting  the  appearance  of  any  deformity  or  unnatural 
physical  formation  or  development;  or 

5.  In  any  practice  or  exhibition  or  place  dangerous  or  injurious 
to  the  life,  limb,  health  or  morals  of  the  child,  is  guilty  of  a  mis- 
demeanor.    But  this  section  does  not  apply  to  the  employment  of 
any  child  as  a  singer  or  musician  in  a  church,  school  or  academy  ; 
or  in  teaching  or  learning  the  science  or  practice  of  music ;  or  as  a 
Luusician  in  any  concert  or  in  a  theatrical  exhibition,   with  the 
written  consent  of  the  mayor  of  the  city,  or  the  president  of  the 
board  of  trustees  of  the  village  where  such  concert  or  exhibition 
tikes  place.     Such  consent  shall  not  be  given  unless  forty-eight 
hours  previous  notice  of  the  application  shall  have  been  served 
in  writing  upon  the  society  mentioned  in  section  two  hundred  and 
ninety-three  of  the  Penal  Code,  if  there  be  one  within  the  county, 
and  a  hearing  had  thereon  if  requested,  and  shall  be  revocable  at 
the  will  of  the  authority  giving  it     It  shall  specify  the  name  of 
the  child,  its  age,  the  names  and  residence  of  its  parents  or  guar- 
dians, the  nature,  time,  duration  and  number  of  performances  per- 
mitted, together  with  the  place  and  character  of  the  exhibition. 
But  no  such  consent  shall  be  deemed  to  authorize  any  violation 
of  the  first,  second,  fourth  or  fifth  subdivisions  of  this  section. 

Am'd  by  chap.  46  of  1884. 

This  amendment  fixed  the  age  of   the  child  of   both   sexes  at   sixteen 
years. 
'  Am'd  by  chap.  81  of  1886. 

This  amendment  introduced,  immediately  prior  to  subd.  1,  the  words  "or 

to  such  training,  use  or  exhibition ;  or  who  neglects  or  refuses  to  restrain 

such  child  from  such  training,  or  from  engaging  or  acting,"  and  added  the  last 
clauses  to  each  of  subds.  1 , 2  and  4. 

Am'd  by  chap.  3i)9  of  1892. 

This  amendment  added  to  the  section,  as  amended  in  1886,  the  provision 
in  respect  to  notice  of  application  for  consent,  and  the  effect  of  such  con- 
sent. 

Constitutional. — This  section  is  not  unconstitutional  as  infringing  on  the 
rights  of  parents  or  those  of  the  child.  People  v.  Ewer,  47  St.  Rep.,  501;  8 
S.Y.Cr.,  802. 

Effect  of  section. — Chap.  122  of  1876  was  repealed  by  this  section.  Ryan 
f  Buchanan,  87  Hun,  425. 

Business  or  arocation. — This  section  does  not  prohibit  the  employment  of 
children  in  a  dangerous  "  business  or  avocation,"  but  only  their  employment  in 
a  dangerous  "practice  or  exhibition."    Id. 

bee  People  ex  rel.  Mt.  Magdalen  School  v.  Dickson,  57  Hun,  314;  32  St. 
Reo..  496;  10  N.  Y.  Supp.,  605;  aff'd.  123  N.  Y.,  639,  without  written  opinion: 
People  ex  rel.  Van  Riper  t>.  Catholic  Protectory,  156  N.  Y.,  608;  5  N.  Y.  Cr., 
5U2;  USt.  Rep..  155;  Matter  of  Riley,  31  Hun,  613;  People  v.  Ewer,  47  St. 
Hep.,  501;  19  N.  Y.  Supp.,  933;  Matter  of  Roach,  18  W.  Dig.,  514;  Beatty  «. 
Hessman,  2  City  Ct.f  12,  note. 


A  Penalty  for  sending  messenger  boys  to  certain 

places. — A  corporation  or  person  employing  messenger  boys, 
who: 
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1.  Knowingly  places  or  permits  to  remain  in  a  disorderly 
house,  or  in  an  unlicensed  saloon,  inn,  tavern  or  other  unlicensed 
place  where  malt  or  spirituous  liquors  or  wines  are  sold,  any  in- 
strument or  device  by  which  communication  may  be  had  between 
such  disorderly  house,  saloon,  inn,  tavern  or  unlicensed  place, 
and  any  office  or  place  of  business  of  such  corporation  or  person ; 
or 

2.  Knowingly  sends  or  permits  any  person  to  send  any  messen- 
ger boy  to  any  disorderly  house,  unlicensed  saloon,  inn,  tavern,  or 
other  unlicensed  place,  where  malt  or  spirituous  liquors  or  wines 
are  sold  on  any  errand  or  business  whatsoever  except  to  deliver 
telegrams  at  the  door  of  such  house,  is  guilty  of  a  misdemeanor, 
and  incurs  a  penalty  of  fifty  dollars  to  be  recovered  by  the  district 
attorney. 

This  section  was  added  by  chap.  692  of  1898,  and  will  go  into  effect,  as 
amended,  October  1, 1893. 

§  39Sb.  Taking  apprentice  without  consent  of  guardian. 

— A  person  who  takes  an  apprentice  without  having  first  obtained 
the  consent  of  his  legal  guardian,  or  unless  a  written  agreement 
has  been  entered  into  as  prescribed  by  law,  is  guilty  of  a  misde- 
meanor. 

This  section  was  added  by  chap.  692  of  1898,  and  will  go  into  effect  October 
1,  1893. 

§  S93.  Arrests,  by  whom  made. — A  constable  or  police 
officer  must,  and  any  agent  or  officer  of  any  incorporated  society 
for  the  prevention  of  cruelty  to  children  may,  arrest  and  bring 
before  a  court  or  magistrate  having  jurisdiction,  any  person  offend- 
ing against  any  of  the  provisions  of  this  chapter  and  any  minor 
comiug  within  any  of  the  descriptions  of  children  mentioned  in 
Section  two  hundred  and  ninety-one,  or  in  section  two  hundred 
and  ninety-two.  Such  constable,  police  officer  or  agent  may  in- 
terfere to  prevent  the  perpetration  in  his  presence  of  any  act  for- 
bidden by  this  chapter.  A  person  who  obstructs  or  interferes 
with  any  officer  or  agent  of  such  society  in  the  exercise  of  his 
authority  under  this  chapter,  is  guilty  of  a  misdemeanor.  All 
fines,  penalties  and  forfeitures  imposed  or  collected  for  a  violation 
of  the  provisions  of  this  Code  or  of  any  act  relating  to  or  affect- 
ing children,  now  in  force  or  hereafter  passed,  must  be  paid  on 
demand  to  the  incorporated  society  for  the  prevention  of  cruelty 
to  children  in  every  case  where  the  prosecution  shall  be  instituted 
or  conducted  by  such  a  society  ;  and  any  such  payment  heretofore 
made  to  any  such  society  may  be  retained  by  it 

Ain'd  by  chap.  146  of  1888. 

This  amendment  added  the  last  sentence  of  the  present  section* 

See  section  56  of  Code  of  Criminal  Procedure. 


Of  the  State  of  New  York.  1&. 


CHAPTER  IV. 
Abortion  and  Concealing  Death  of  Infant. 

Sectioh  294.  Abortion  defined. 

295.  Killing  of  child  in  attempting  miscarriage. 

296.  Concealing  birth. 

297.  Selling  drugs,  etc. 

§  294.  Abortion  defined.  —  A  person  who,  with  intent 
thereby  to  procure  the  miscarriage  of  a  woman,  unless  the  same 
is  necessary  to  preserve  the  life  of  the  woman,  or  of  the  child  with 
which  she  is  pregnant,  either 

1.  Prescribes,  supplies  or  administers  to  a  woman,  whether 
pregnant  or  not,  or  advises  or  causes  a  woman  to  take  any  medi- 
cine, drug  or  substance ;  or 

2.  Uses,  or  causes  to  be  used,  any  instrument  or  other  means ; 
Is  guilty  of  abortion,  and  is  punishable  by  imprisonment  in  a 

state  prison  for  not  more  than  four  years,  or  in  a  county  jail  for 
not  more  than  one  year. 

See  section  191,  ante;  section  318,  post. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App  ),  514,  515. 

Accessory. — This  section  provides  for  the  punish m.  nt  of  the  accessory. 
People  v.  Phelps,  61  Hun,  115;  39  St.  Rep.,  599;  15  N.  Y.,  Supp..  441. 

Accomplice. — The  person,  upon  whom  an  abortion  is  performed,  is  not  an 
accomplice  in  the  commission  of  the  offense  described  in  this  section.  People 
t.  Meyers,  5  N.  Y.  Cr.,  126;  7  8t.  Rep.,  217.  # 

The  language  of  this  section,  fairly  construed,  implies  that  the  person  upon 
whom  this  operation  is  performed  cannot  be  one  of  the  persons  guilty  of  the 
offense  described.  People  t>.  Vedder,  98  N.  Y.,  631;  8  N.  Y.  Cr.,  83.  She 
»  not,  therefore,  an  accomplice.  Id.  But  she  is  guilty  of  a  separate  and 
distinct  offense.    Id. 

Principal. — The  party,  who  procures  other  persons  to  actually  use  the 
means  which  were  designed  to,  and  did,  produce  the  miscarriage,  is  a  prin- 
cipal with  those  who  perform  the  operation.  People  «.  Bliven,  14  St.  Rep.. 
496;  6  N.  Y.  Cr..368. 

A  person,  who  was  absent  at  the  time  an  abortion  was  committed,  is  a 
principal,  if  he  counseled,  induced  and  procured  its  commission.  People  v. 
Wive*,  112  N.  Y.,  79;  6  N.  Y.  Cr.,  365;  20  St.  Rep.,  486. 

Woman  not  pregnant. — Abortion  may  be  committed  on  a  woman  not 
pregnant.  People  v.  Phelps,  61  Hun,  115;  39  St.  Rep.,  599;  15  N.  Y.  8upp., 
411 

What  not. — Mere  suggestion  or  advice  to  go  to  a  physician  and  get  some 
medicine  to  procure  an  abortion,  without  evidence  of  its  being  acted  upon, 
doe*  not  constitute  the  crime  of  abortion,  under  this  section.  People  v. 
Pbelpt,  44  St.  Rep.,  910;  138  N.  Y  ,  269. 

Bnrien. — It  is  not  necessary  for  the  people  to  show  that  the  use  of  the  in- 
Rrament  was  not  necessary  to  preserve  the  life  of  the  woman  or  of  the  child. 
Bradford  v.  People,  20  Hun,  309. 

The  burden  of  proving  such  necessity  for  its  use  rests  upon  the  accused.  Id. 
In  any  event,  the  absence  of  such  necessity  need  not  be  established  by  direct 

poof,  but  may  be  shown  by  circumstantial  evidence  bearing  upon  the  subject. 

$  MS.  Killing  of  child  in  attempting  miscarriage.— 

A  pregnant  woman,  who  takes  any  medicine,  drug  or  substance, 
or  uses  or  submits  to  the  use  of  any  instrument  or  other  means, 
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with  intent  thereby  to  produce  her  own  miscarriage,  unless  the 
same  is  necessary  to  preserve  her  life,  or  that  of  the  child  whereof 
she  is  pregnant,  is  punishable  by  imprisonment  for  not  less  than 
one  year,  nor  more  than  four  years. 

See  sections  190,  191  and  194,  ante. 

This  section  provides  for  the  punishment  of  the  pregnant  woman  upon 
whom  the  miscarriage  is  produced.  People  v.  Phelps,  61  Hun,  115;  39  St. 
Rep.,  599;  15  N.  Y.  Supp.,  441. 

The  person  upon  whom  an  abortion  is  performed  is  guilty  of  the  offense 
described  in  this  section.  People  t>.  Meyers,  5  N.  Y.  Cr.,  126;  7  St.  Rep., 
217. 

^  The  woman  upon  whom  the  miscarriage  is  committed,  is  not  guilty  of  abor- 
tion, but  her  crime  is  of  a  different  nature.  People  v.  McGonegal,  48  St.  Rep., 
900;  136  N.  Y.,  76. 

The  act  of  the  woman  in  submitting  to  the  perpetration  of  the  crime  is  made 
a  distinct  and  separate  offense,  and  is  punishable  by  a  different  penalty.  Peo- 
ple v.  Vedder,  98  N.  Y.,  630;  3N.  Y.  Cr.,  33. 

§  396.  Concealing  birth. — A  person  who  endeavors  to  con- 
ceal the  birth  of  a  child,  by  any  disposition  of  the  dead  body  of 
the  child,  whether  the  child  died  before  or  after  its  birth,  is  guilty 
of  a  misdemeanor. 

See  section  693,  post. 

§  997.  Selling  drugs,  etc. — A  person  who  manufactures, 
gives  or  sells  an  instrument,  a  medicine  or  drug,  or  any  other  sub- 
stance, with  intent  that  the  same  may  be  unlawfully  used  in  pro- 
curing the  miscarriage  of  a  woman,  is  guilty  of  a  felony. 

See  section  191,  ante;  sections  318  and  321,  post 


CHAPTER  V. 
Bigamy.  Incest  and  the  Crime  Against  Nature* 

Section  298.  Bigamy  defined;  how  punished 

299.  Id.;  exceptions. 

300.  Indictment  for  bigamy. 

301.  Punishment  of  consort. 

302.  Incest. 
803.  Sodomy. 

304.  Penetration  sufficient. 

§  398.  Bigamy  defined  ;  how  punished. — A  person  who, 
having  a  husband  or  a  wife  living,  marries  another  person,  is 
guilty  of  bigamy,  and  is  punishable  by  imprisonment  in  a  peni- 
tentiary or  state  prison  for  not  more  than  five  years. 

A  married  man,  imagining  himself  to  effect  mere  seduction,  may,  it  stems. 
blunder  into  bigamy.     Hayes  v.  People,  25  N.  Y.,  390;  5  Park.,  825. 

Marriage.— It  is  a  sufficient  marriage  in  fact  that  the  parties  agree  to  be 
husband  and  wife,  and  cohabit  and  recognize  each  other  as  such.  Hayes  v. 
People,  25  N.  Y.,  390;  5  Park.,  325.  It  is  immaterial  whether  a  person,  who 
pretended  to  solemnize  the  contract,  was  or  was  not  a  clergyman  or  magis- 
trate. Id.;  or  that  either  party  was  deceived  by  his  false  representation  of 
such  character.    Id. 
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A  marriage,  valid  under  the  laws  of  the  state  where  it  was  contracted,  is 
valid  in  this  state.    Thorp  t>.  Thorp,  90  N.  Y.,  602. 

In  order  to  convict  a  person  accused  of  bigamy,  the  second  marriage  must 
be  valid  according  to  the  laws  of  the  country  where  it  occurred.  People  v. 
Chase.  27  Hun,  259. 

Second  marriage.— Unless  the  second  marriage  takes  place  within  its  ter- 
ritorial jurisdiction,  bigamy  is  not  punishable  in  this  state.  People  v.  Mosher, 
2  Park.,  195. 

Prohibition  against  second  marriage  in  a  judgment  for  divorce,  has  no  extra 
territorial  effect.    People  v.  Chase,  28  Hun,  310;  16  W.  Dig.,  143. 

A  person  who,  after  having  been  divorced  on  account  of  his  or  her  adultery, 
marries  again  in  this  state,  in  violation  of  the  prohibitory  provision  of  this  sec- 
tion, is  guilty  of  the  crime  of  bigamy.  People  v.  Faber,  92  N.  Y.,  146;  1  N. 
Y.  Cr ,  115;  rev'g  29  Hun,  320;  overruling  People  v.  Hovey,  5  Barb.,  117. 

Defense. — Ignorance  of  the  law  is  no  defense  to  an  indictment  for  big- 
amy. People  c.  Weed,  29  Hun,  628;  1  N.  Y.  Cr.,  349.  Where  the  defendant 
and  his  first  wife,  prior  to  his  second  marriage,  entered  into  and  signed  a 
sealed  agreement  in  the  state  of  Connecticut,  providing  that,  if  either  party 
should  apply  for  a  divorce,  the  other  would  not  oppose  the  application,  and 
the  justice,  before  whom  it  was  executed,  advised  him  that  the  agreement  was 
in  effect  a  divorce,  it  did  not  destroy  the  effect  of  an  inteutionaf  violation  of 
the  statute.  Id.  This  case  was  affirmed  in  96  N.  Y.,  625,  without  an 
opinion. 

Estoppel.— When,  upon  a  trial  of  an  indictment  for  bigamy,  the  defend- 
ant is  estopped  from  denying  the  identity  of  the  person  he  has  married.    Peo- 
ple t.  Chase,  28  Hun,  310;  16  W.  Dig.,  143. 
See  Price  t>.  Price,  124  N.  Y.,  596;  37  St.  Rep.,  147. 

§  999.  Exceptions. — The  last  section  does  not  extend, 

1.  To  a  person  whose  former  husband  or  wife  has  been  absent 
for  five  years  successively  then  last  past,  without  being  known  to 
hirn  or  her  within  that  time  to  be  living,  and  believed  by  him  or 
her  to  be  dead :  or  # 

2.  To  a  person  whose  former  marriage  has  been  pronounced 
void,  or  annulled,  or  dissolved,  by  the  judgment  of  a  court  of 
competent  jurisdiction,  for  a  cause  other  than  his  or  her  adultery  ; 
or 

3.  To  a  person  who  being  divorced  for  his  or  her  adultery  has 
received  from  the  court  which  pronounced  the  divorce,  permis- 
sion to  marry  again  ;  or 

4.  To  a  person  whose  former  husband  or  wife  has  been  sen- 
tenced to  imprisonment  for  life. 

Be- enactment.— A  statute  containing  about  the  same  provisions  as  are 
prescribed  by  subd.  1  of  this  section  was  enacted  in  this  state  February  7, 
1788.  Price  «.  Price,  124  N.  Y.,  596;  37  St.  Rep.,  147.  Its  provisions,  with 
alight  modifications,  have  been  continued  in  force  to  the  present  time.    Id. 

This  Code  re-enacts  the  statute  in  the  same  language  as  used  in  the  Revised 
Statutes,  save  that  an  exception  has  also  been  made  in  favor  of  a  party  who 
has  obtained  from  the  court  which  pronounced  the  divorce,  permission  to  marry 
again.  People  t>.  Faber,  92  N.  Y.,  146;  1  N.  Y,  Cr.,  115,  rev'g  29  Hun,  320; 
overruling,  Feople  w.  Hovey,  5  Barb. ,  117. 

Belief— This  section,  as  to  the  matter  of  defendant's  belief,  is  simply  declar- 
atory of  that  which,  by  proper  interpretation,  was  the  meaning  of  the  prior 
tiatute.    People  v.  Meyer.  8  St.  Rep.,  259. 

It  makes  the  defendant's  belief  of  the  death  of  the  husband  or  wife  one  of 
the  elements  essential  to  the  exemption.    Id. 

Though  the  defendant  may  not  have  actual  knowledge  that  his  wife  is  liv- 
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tag.  yet,  if  she  is  living,  and  be  has  reason  to,  and  does,  believe  tbat  such  is 
the  fact,  he  is  guilty  of  bigamy  in  case  he  contracts  a  second  marriage.    Id. 

Indictment. — In  an  indictment  for  bigamy,  it  is  unnecessary  to  negative 
the  exceptions,  though  they  are  referred  to  in  the  section  defining  the  offense. 
Fleming  v.  People,  27  N.  V.,  329.  It  lies  upon  the  defendant  to  bring  him- 
self within  the  exceptions.    Id. 

Defense.— An  iuvalid  foreign  divorce  is  no  defense  to  an  indictment  for 
bigamy  against  a  citizen  of  this  state.    People  t>.  Baker,  76  N.  Y.,  78. 

It  is  no  defense  that  the  first  marriage  has  been  dissolved  subsequently  to  the 
second  marriage.    Baker  v.  People,  2  Hill,  825. 

§  300.  Indicting  for  bigamy. — An  indictment  for  bigamy 
may  be  found  in  the  county  in  which  the  defendant  is  arrested, 
and  the  like  proceedings,  including  the  trial,  judgment,  and  con- 
viction,  may  be  had  in  that  county,  as  if  the  offense  were  com- 
mitted therein. 

See  preceding  section;  section  876,  post. 

The  trial  of  an  indictment  for  bigamy  cannot  be  had  in  a  county  where  the 
offense  was  not  committed  nor  the  prisoner  apprehended.  Collins  v.  People, 
1  Hun,  610;  4T.&  C,  77. 

In  such  case,  the  indictment  must  show  his  apprehension  in  the  county  in 
which  he  is  indicted.  Houser  r.  People,  46  Barb.,  33.  The  omission  of  sucb 
an  averment  is  not  a  defect  of  form,  but  of  substance.    Id. 

§  801.  Punishment  of  consort. — A  person  who  knowingly 
enters  into  a  marriage  with  another,  which  is  prohibited  to  the 
latter  by  the  foregoing  provisions  of  this  chapter,  is  punishable  by 
imprisonment  in  a  penitentiary  or  state  prison,  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
both. 

Re-enactment.— This  enactment  is  taken  from  section  12,  art.  2,  title  5, 
chap.  1,  part  4  of  Revised  Statutes.  People  v.  Lake,  110  N.  Y.,  68;  10  St. 
Rep.,  381. 

Knowledge. — To  constitute  the  crime,  an  unmarried  person  must  know- 
ingly marry  the  husband  or  wife  of  another,  etc.  Sauser  t\  People,  8  Hud, 
804. 

Indictment.— Sufficiency  of  allegations  as  to  prior  marriage  in  an  indict- 
ment  for  marrying  a  married  person.    Id. 

Venue. — The  trial  of  an  indictment  under  this  section  must  be  had  in  the 
county  where  the  marriage  ceremony  was  performed.  Blake  v.  Everman,  56 
Hun,  454:  31  St.  Rep.,  355;  10  N.  Y.  Supp.,  74. 

§  302.  Incest. — When  persons,  within  the  degrees  of  consan- 
guinity, within  which  marriages  are  declared  by  law  to  be  inces- 
tuous and  void,  intermarry  or  commit  adultery  or  fornication  with 
each  other,  each  of  them  is  punishable  by  imprisonment  for  not 
more  than  ten  year3. 

Application. — The  statute  is  only  applicable  to  cases  in  which  the  sexual 
intercourse  is  by  mutual  consent.     People  v.  Harriden,  1  Park.,  346. 

Where  it  is  accomplished  by  force,  it  is  punishable  only  as  rape.     Id. 

This  statute  was  designed  to  embrace  only  cases  of  sexual  intercourse  b  - 
tween  relations  within  the  prohibited  degrees,  not  coming  within  the  statute  in 
respect  to  the  crime  of  rape.     Id. 

The  provisions  of  tills  se  tion  apply  to  carnal  intercourse  between  a  father 
and  his  illegitimate  daughter.  People  «.  Lake,  110  N.  Y.,  68;  10  St.  Rep., 
881. 
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Double  crime. — A  party  cannot,  by  the  same  act,  commit  both  incest  and 
npe.   Iowae.  Thomas,  21  Abb.  L.  J.,  498. 

Indktmemt. — The  omission  of  the  middle  name  of  the  female,  in  the  indict- 
ment, is  not  a  material  variance,  when  there  is  no  question  as  to  her  identity. 
People  t.  Lake,  110  N.  Y.,  68;  10  St.  Rep.,  381. 


Sodomy. — A  person  who  carnally  knows  in  any  man- 
ner any  animal  or  bird ;  or  carnally  knows  any  male  or  female 
person  by  the  anus  or  by  or  with  the  mouth ;  or  voluntarily  sub- 
mits to  such  carnal  knowledge ;  or  attempts  sexual  intercourse 
with  a  dead  body,  is  guilty  of  sodomy,  and  is  punishable  with 
imprisonment  for  not  more  than  twenty  years. 

This  act  shall  take  effect  on  the  first  day  of  September,  eighteen 
hundred  and  ninety-two,  but  nothing  herein  contained  applies  to 
an  offense  committed  or  other  act  done  at  any  time  before  the  day 
when  this  act  takes  effect  Such  an  offense  must  be  punished 
according  to,  and  such  act  must  be  governed  by,  the  provisions  of 
law  existing  when  it  is  done  or  committed  in  the  same  manner  as 
if  this  act  had  not  been  passed.  An  offense  specified  in  this  act 
under  its  provisions,  committed  after  the  beginning  of  the  day 
when  this  act  takes  effect,  must  be  punished  according  to  the  pro- 
visions of  this  act  and  not  otherwise.  The  act  referred  to  is 
chapter  325  of  1892. 

Am'd  by  chapter  31  of  1886. 

This  amendment  substituted  the  present,  for  the  original,  section  upon  the 
same  subject. 

Am'd  by  chapter  82*5  of  1802. 

This  amtndment  substituted  the  words  "by  the  anus,  or  by  or  with  the 
mouth."  for  the  words  "inanv  manner  contrary  to  nature;"  also  the  word 
"  sodomy  "  for  the  words  "  the  detestable  and  abominable  crime  against  nature," 
and  omitted  the  statement  of  the  minimum  limit  of  punishment. 

See  section  280,  ante. 

§  S04.  Penetration  sufficient.  —  Any  sexual  penetration, 
however  slight,  is  sufficient  to  complete  the  crime  specified  in  the 
last  section.  

CHAPTER  VL 
Violating  Sepulture  and  the  Remains  of  the  Dead. 

Section  305.  Right  to  direct  disposal  of  one's  own  body  after  death, 

306.  Duty  of  burial. 

307.  Burial  in  other  states. 
808.  Dissection  when  allowed. 

909.  Unlawful  dissection  a  misdemeanor. 
810.  Remains  after  dissection  must  be  buried. 

311.  Body  stealing. 

312.  Recovering  stolen  body. 

313.  Opening  grave. 

814.  Arresting  or  attaching  a  dead  body. 

815.  Disturbing  funerals. 

§  305.  Bight  to  direct  disposal  of  one's  own  body  after 
death. — A  person  has  the  right  to  direct  the  manner  in  which  his 
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body  shall  be  disposed  of  after  his  death  ;  and  also  to  direct  the 
manner  in  which  any  part  of  his  body,  which  becomes  separated 
therefrom  during  his  lifetime,  shall  be  disposed  of ;  and  the  pro- 
visions of  this  chapter  do  not  apply  to  any  case  where  a  persou 
has  given  directions  for  the  disposal  of  his  body  or  any  part 
thereof  inconsistent  with  those  provisions. 

As  to  the  right  of  relatives  to  control  the  burial  of  the  dead,  see  10  Cent,  L. 
J.,  303;  Johnston  v.  Marinus,  18  Abb.,  N.  C,  72  and  note. 

Dissection.— A  person  or  his  relatives  may  permit  his  body  to  be  dissected. 
Rowland  v.  Miller,  39  St.  Rep.,  107;  15  N.  Y.  Su,  p.,  703. 

§  306.  Duty  of  burial.— Except  in  the  cases  in  which  a  right 
to  dissect  it  is  expressly  conferred  by  law,  every  dead  body  of 
a  human  being,  lying  within  this  state  must  be  decently  buried 
within  a  reasonable  time  after  death. 

The  husband  has  a  right  to  select  the  permanent  place  of  burial  of  his 
wife's  body,  and  is  liable  tor  such  burial.  Johnston©.  Marinus,  18  Abb.  N. 
C    72 

See  Rowland  v.  Miller,  39  St.  Rep.,  117;  15  N.  Y.  Supp.,  703. 

§  307.  Burial  in  other  states.— The  last  section  does  not 
impair  any  right  to  carry  the  dead  body  of  a  human  being  through 
this  state,  or  to  remove  from  this  state  the  body  of  a  person  dying 
within  it,  for  the  purpose  of  burying  the  same  elsewhere. 

§  308.  Dissection,  when  allowed.— The  right  to  dissect  the 
dead  body  of  a  human  being  exists  in  the  following  cases: 

1.  In  the  cases  prescribed  by  special  statutes; 

2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an  inquest 
upon  the  body,  so  far  as  such  coroner  authorizes  dissection  for  the 
purposes  of  the  inquest,  and  no  further ; 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of 
the  deceased,  being  charged  by  law  with  the  duty  of  burial,  may 
authorize  dissection  for  the  purpose  of  ascertaining  the  cause  of 
death,  and  no  further; 

4.  Whenever  any  district  attorney  in  this  state,  in  the  discharge 
of  his  official  duties,  shall  deem  it  necessary,  he  may  exhume, 
take  possession  of,  and  remove  the  body  of  a  deceased  person,  or 
any  portion  thereof,  and  submit  the  same  to  a  proper  physical 
or  chemical  examination,  or  analysis,  to  ascertain  the  cause  of 
death,  and  the  same  shall  be  made  on  the  order  of  any  justice 
of  the  supreme  court  of  this  state,  or  the  county  judge  of  the 
county  in  which  such  dead  body  shall  be,  which  oider  shall  be 
made  on  the  application  of  the  district  attorney  with  or  without 
notice  to  the  relatives  of  the  deceased  person,  or  to  any  person  or 
corporation  having  the  legal  charge  of  such  body,  as  the  court 
may  direct  Said  district  attorney  shall  have  power  to  direct  the 
sheriff,  constable  or  other  peace  officer  in  this  state,  or  to  employ 
such  person  or  persons  as  he  may  deem  necessary  to  assist  him  in 
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xhuming,  removing,  obtaining  possession  of  and  examining 
>hysically  or  chemically  such  dead  body  or  any  portion  thereof. 
The  expense  therefor  shall  be  a  county  charge,  to  be  paid  by  the 
nunty  treasurer  on  the  certificate  of  the  district  attorney. 

Am'd  by  chap.  500  of  1889. 

This  amendment  added  subd.  4  of  the  present  section. 

See  section  773  of  Code  of  Criminal  Procedure. 

The  case  of  People  r.  Fitzgerald,  48  Hun,  35;  6  St.  Rep.,  599,  was  reversed 
in  6  Si.  Rep..  828;  105  N.  Y..  152;  5  N.  Y.  Cr.,  342;  but  the  dissenting  opinion 
was  approved  and  concurred  in  by  the  court  of  appeals. 

Dissection  bv  order  of  the  coroner  is  expressly  authorized.  People  r.  Fitz- 
gerald, 6  St.  Rep.,  828;  105  N.  Y.,  152;  5  N.  Y.,  Cr.,  354. 

A  coroner  has  authoriiy  to  employ  a  physician  to  aid  in  a  post  mcrtem  ex- 
amination. People  p.  Fitzgerald,  6  Si.  Rep.,  599;  43  Hun,  47;  5  N.  V.  Cr., 
342:  Rhodes  v.  Brandt,  21  Hun.  1.  He  has  a  discretion  to  determine  whether 
any  persons,  and  what  persons,  besides  the  surgeons,  may  be  present.  Id.; 
Cresticld  c.  Perine,  15  Hun,  202;  aff'd  in  81  N.  \.,  622,  upon  opinion  of  conn 
Mow. 

§  309.  Unlawful  dissection,  a  misdemeanor.— A  person 
.vlio  makes,  or  causes  or  procures  to  be  made,  any  dissection  of 
the  body  of  a  human  being,  except  by  authority  of  law,  or  in  pur- 
suance of  a  permission  given  by  the  deceased,  is  guilty  of  a  mis- 
demeanor. 

§  310.  Remains  after  dissection  must  bo  buried. — In  all 

cases  in  which  a  dissection  has  been  made,  the  provisions  of  this 
chapter,  requiring  the  burial  of  a  dead  body,  and  punishing  inter- 
ference with  or  injuries  to  it,  apply  equally  to  the  remains  of  tM 
tody  dissected,  as  soon  as  the  lawful  purposes  of  such  dissection 
liave  been  accomplished. 

§311.  Body  stealing. — A  person  who  removes  the  dead 
body  of  a  human  being,  or  any  part  thereof,  from  a  grave,  vault, 
or  other  place,  where  the  same  has  been  buried,  or  from  a  place 
where  the  same  has  been  deposited  while  awaiting  burial,  without 
authority  of  law,  with  intent  to  sell  the  same,  or  for  the  purpose 
of  dissection,  or  for  the  purpose  of  procuring  a  reward  for  the  re- 
turn of  the  same,  or  from  malice  or  wantonness,  is  punishable  by 
imprisonment  for  not  more  than  five  years,  or  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  both. 

The  case  of  People  v.  Fitzgerald,  43  Hun.  35;  M  St.  Rep.,  599,  was  reversed 
in  105  N.  Y.,  152;  5  N.  Y.  Cr.,  342;  6  St.  Rep..  828.  The  dissenting  opinion 
in  this  case  was  fully  approved  and  virtually  concurred  in  by  the  court  of  ap- 

J>.-uh>. 

Extent.— This  section  descnb' 8  every  kind  of  "body  stealing"  known  to 
the  law.  People  v.  Fitzgerald.  105  N.  Y.,  151 ;  5  N.  Y.  Cr.,  353;  6  St.  Rep., 
S2S;  rev's  43  Hun.  35;  6  St.  Rep.,  599. 

Addition  to  Revised  Statutes— The  addition,  inserted  in  this  section. 
"Or  for  the  purpose  of  obtaining  a  reward  for  the  same,"  is  the  only  substan 
tial  chancre  made,  since  the  Revised  Statutes,  in  the  definition  of  this  offense. 
Id.  ^ 

Application.— This  section  was  not  intended  to  apply  to  exhumations  made 
by  legally  constituted  public  authorities,   for  the  purpose  of  ascertaining 


112  Penal  Oode 

whether  crime  has  been  committed  in  producing  the  death  of  the  person  ex. 
humed.    Id. 

Authority  of  law. — Absence  of  authority  of  law  is  necessary  to  constitute 
an  offense  under  this  section.  People  v.  Fitzgerald,  48  Hun,  4»;  5  N.  Y.  Cr.f 
343;  6  St.  Rep.,  599. 

If  such  removal  is  made  with  authority  of  law,  no  crime  can  be  predicated 
of  the  act.    Id. 

If  made  without  authority  of  law,  then,  in  order  to  constitute  the  crime,  it 
must  be  found  as  a  fact  that  it  was  made  with  intent  to  sell  the  body,  or  for  the 
purpose  of  dissection,  or  for  the  purpose  of  procuring  a  reward  for  the  return 
of  the  same,  or  from  malice  or  wantonness.    Id. 

Removal  from  cemetery.— There  is  no  law  which  prohibits  the  removal  of 
human  remains  from  a  cemetery  for  a  lawful  purpose  and  placing  them  else- 
where.   Matter  of  Board  of  Street  Opening,  45  St.  Rep.,  216. 

A  cemetery,  which  gives  permits  for  burials  without  granting  any  interest 
in  the  lots,  can  at  any  time  remove  the  remains  of  the  dead  and  place  them  in 
a  suitable  manner  in  some  other  cemetery,  Id.  But  it  cannot  remove  them 
and  leave  them  exposed.    Id. 

See  People  o.  Thomsen,  3  N.  Y.  Cr.,  562;  21  W.  Dig.,  346. 

§312.  Receiving  stolen  body. — A  person  who  purchases, 
or  receives,  except  for  the  purpose  of  burial,  the  dead  body  of  a 
human  being,  or  any  part  thereof,  knowing  that  the  same  has  been 
removed  contrary  to  the  last  section,  is  punishable  by  imprison- 
ment for  not  more  than  three  years. 

§313.  Opening  grave. — A  person  who  opens  a  grave  or 
other  place  of  interment,  temporary  or  otherwise,  or  a  building 
wherein  the  dead  body  of  a  human  being  is  deposited  while  await- 
ing burial,  without  authority  of  law,  with  intent  to  remove  the 
body,  or  any  part  thereof,  for  the  purpose  of  selling  it  or  demand- 
ing money  for  the  same,  or  for  the  purpose  or  dissection,  or  from 
malice  or  wantonness,  or  with  intent  to  steal  or  remove  the  coffin 
or  any  part  thereof,  or  anything  attached  thereto,  or  any  vestment, 
or  other  article  interred,  or  intended  to  be  interred  with  the  dead 
body,  is  punishable  by  imprisonment  for  not  more  than  two  years, 
or  by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by 
both. 

See  notes  under  section  311.  ante. 

It  wa«  held  to  be  no  oiTense  under  the  former  statute,  where  the  father 
caused  the  bodv  of"  his  child  to  be  disinterred,  and  a  thigh  bone  removed,  in 
order  that  it  might  l>e  used  as  evidence  in  an  action  for  malpractice.  Rhodes 
v.  Brandt,  21  Hun.  1. 

§  314.  Arresting  or  attaching  dead  body. — A  person  who 
arrests  or  attaches  the  dead  body  of  a  human  being  upon  any 
debt  or  demand  whatever,  or  detains  or  claims  to  detain  it  for  any 
debt  or  demand,  or  upon  any  pretended  lien  or  charge,  is  guilty 
of  a  misdemeanor. 

In  times  gone  by,  dead  bodies  were  arrested  or  attached  for  debt,  and  held 
until  the  friends  or  n*la-ive«  satisfied  the  creditor  bv  discharging  the  obliga- 
tion. Rowland  r.  Miller,  39  St.  Rep„  117: 15  N.  V.  Supp.,  703.  Statutory 
provisions  were  found  necessary  to  stop  this  pernicious  practice.  Id.  This 
section  furnishes  such  prohibition.    Id. 
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§  315.  Disturbing  funerals.— A  person  who,  without  au- 
thority of  law,  obstructs  or  detains  any  persons  engaged  in 
carrying  or  accompanying  the  dead  body  of  a  human  being  to  a 
place  of  burial,  is  guilty  of  a  misdemeanor. 


CHAPTER  VII. 


Indecent  Exposures,   Obscene  Exhibitions,  Books  and  Prints,  and  Bawdy  and 
Other  Disorderly  Houses. 

Ssctioh  316.  Exposure  of  person. 

817.  Advertising  or  sale  of  obscene  publications,  pictures,  figures, 
etc.,  prohibited. 

318.  Indecent  articles,  etc. 

319.  Mailing,  carrying  obscene  print,  etc. 

320.  Warrant  to  sheriff  to  search,  etc. 
821.  Physician's  instruments. 

823.  Keeping  or  lease  of  disorderly  house,  etc. 

§  SI  6.  Exposure  of  person.— A  person  who  willfully  and 
lewdly  exposes  his  person,  or  the  private  parts  thereof,  in  any 
public  place,  or  in  any  place  where  others  are  present,  or  procures 
another  so  to  expose  himself,  is  guilty  of  a  misdemeanor. 

Indecent  exposure. — The  offense  of  indecent  exposure,  under  the  statute, 
may  be  jointly  committed,  where  several  persons  agree  in  concert  to  do  the 
acts,  which  constitute  the  crime,  for  the  purpose  of  making  a  common  exhi- 
bition.   People  ex  rel.  Lee  v.  Bixby,  4  Hun,  636;  67  Barb.,  222. 

Where  a  number  of  women  made  an  indecent  exposure  of  their  persons 
for  hire,  in  the  presence  of  men,  in  a  room  in  the  rear  of  the  second  story  of 
a  house  of  prostitution,  though  the  doors,  windows  and  shutters  were  closed, 
it  was  held  to  constitute  an  offense  against  the  former  statute.  People  ex  rel. 
Lee  v.  Bixby,  4  Hun,  636;  67  Barb.,  222.  The  room,  in  which  it  occurred, 
was  held  to  be  a  "  public  place/'    Id. 

Any  place  may  be  made  public  by  a  temporary  assemblage.  People  ex  rel. 
Lee  r.  Bixby,  4  Hun,  636;  67  Barb.,  222. 

Intent.— In  Miller  v.  People,  5  Barb.,  208,  it  was  held  that  the  intent  was 
a  material  ingredient  in  the  offense,  and  a  question  for  the  jury. 

§  S17.  Advertising  or  sale  of  obscene  publications,  pic- 
tures, figures,  etc.,  prohibited. — A  person  who  sells,  lends, 
gives  away  or  shows,  or  offers  to  sell,  lend,  give  away,  or  show, 
or  has  in  his  possession  with  intent  to  sell,  lend  or  give  away,  or 
to  show,  or  advertises  in  any  manner,  or  who  otherwise  offers  for 
loan,  gift,  sale  or  distribution,  any  obscene,  lewd,  lascivious,  filthy, 
indecent  or  disgusting  book,  magazine,  pamphlet,  newspaper,  story 
paper,  writing,  paper,  picture,  drawing,  photograph,  figure  or  im- 
age, or  any  written  or  printed  matter  of  an  indecent  character ;  or 
any  article  or  instrument  of  indecent  or  immoral  use,  or  purport- 
ing to  be  for  indecent  or  immoral  use  or  purpose,  or  who  designs, 
copies,  draws,  photographs,  prints,  utters,  publishes,  or  in  any 
manner  manufactures,  or  prepares  any  such  book,  picture,  draw- 
ing, magazine,  pamphlet,  newspaper,  story  paper,  writing,  paper, 
figure,  image,  matter,  article  or  thing,  or  who  writes,  prints,  pub- 
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Kshes  or  utters,  or  causes  to  be  written,  printed,  published  or  uttered,  any  ad- 
vertisement or  notice  of  any  kind,  giving  information,  directly  or  indirectly, 
stating'or  purporting  so  to  do.  where,  how,  of  whom,  or  by  what  means  any, 
or  what  purports  to  be  any,  obscene,  lewd,  lascivious,  filthy,  disgusting  or  in- 
decent book,  picture,  writing,  paper,  figure,  image,  matter,  article  or  thing 
named  in  this  section  can  be  purchased,  obtained  or  had,  or  who  has  in  his 
possession,  any  slot  machine  or  other  mechanical  contrivance  with  moving 
pictures  of  nude  or  partly  denuded  female  figures  which  pictures  are  lewd, 
obscene,  indecent  or  immoral,  or  other  lewd,  obscene,  indecent  or  immoral 
drawing,  image,  article  or  object,  or  who  shows,  advertises  or  exhibits  the 
same,  or  causes  the  same  to  be  shown,  advertised  or  exhibited,  or  who  buys, 
owns  or  holds  any  such  machine  with  the  intent  to  show,  advertise  or  in  any 
manner  exhibit  the  same,  or  who 
Am'd  by  chap.  781  of  1900. 

2.  Prints,  utters,  publishes,  sells,  lends,  gives  away  »or  shows,  or  has  in  his 
possession  with  intent  to  sell,  lend,  give  away  or  show,  or  otherwise  offers  for 
sale,  loan,  gift  or  distribution,  any  book,  pamphlet,  magazine,  newspaper  or 
other  printed  paper  devoted  to  the  publication,  and  principally  made  up  of 
criminal  news,  police  reports,  or  accounts  of  criminal  deeds,  or  picture*,  or 
stories  of  deeds  of  bloodshed,  lust  or  crime;  or  who 

3.  In  any  manner,  hires,  employs,  uses  or  permits  any  minor  or  child  to  do 
or  assist  in  doing  any  act  or  thing'mentioned  in  this  section,  or  any  of  them,  is 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  sentenced  to  not  less 
than  ten  days  nor  more  than  one  year  imprisonment,  or  be  fined  not  less  than 
fifty  dollars  nor  more  than  one  thousand  dollars,  or  both,  for  each  offense. 

Am'd  by  chapter  380  of  18^4. 

This  amendment  introduced,  after  the  \vords  "  indecent  book,"  the  words 
"  magazine,  pamphlet,  newspaper,  story  paper,"  and  added  subds.  2,  3  and  4, 
to  the  original  section. 

Am'd  by  chapter  692  of  1837. 

This  amendment  materially  enlarged  the  scope  of  the  provisions  of  the  sec- 
tion, as  amended  in  1884,  omitted  the  third  subd.  except  as  incorporated  in 
the  other  subdivisions,  and  attached  a  specific  punishment. 

See  section  297,  ante. 

Extent. — The  words  of  this  section  include  all  pictures,  drawings  and  pho- 
tographs of  an  indecent  or  immoral  tendency,  and  intend  to  include  as  obscene 
such  as  are  offensive  to  chastity,  demoralizing  and  sensual  in  their  character, 
by  exposing  what  purity  and  decency  forbid  to  be  shown,  and  productive  of 
libidinous  and  lewd  thoughts  and  emotions.  People  v.  Muller,  iJ2  Hun,  211; 
2  N.  Y.  Cr.,  283;  19  W.  Dig.   256. 

This  section  makes  the  selling  of  an  obscene  and  indecent  picture  a  misde- 
meanor.    People  t>.  Muller,  96  N.  Y.,  413;  2  N.  Y.  Cr.,  380. 

There  is  no  exception  by  reason  of  any  special  interest  in  making  the  Bale. 
Id. 

The  statute  does  not  undertake  to  define  obscene  or  indecent  pictures  or  pub- 
lications.   Id. 

The  words  nre  themselves  descriptive.    Id. 

Object. —The  object  of  this  section  was  to  suppress  the  traffic  in  obscene 
publications,  and  to  protect  the  community  against  the  contamination  and  pol- 
lution arising  from  their  exhibition  and  distribution.    Id. 

Construction.— This  section,  while  it  should  have  a  reasonable  and  not  a 
strained  construction,  ought,  at  the  same  time,  to  have  a  practical  interpreta- 
tion by  the  court  and  jury,  as  will  subserve  the  important  purpose  of  its  enact- 
ment.   Id. 

Test. — The  test  of  an  obscene  book  is  whether  the  tendency  of  the  matter  is 
to  <lepra ve  or  corrupt  those  whose  minds  are  open  to  such  immoral  influences, 
and  who  might  come  into  contact  with  it.    Id. 

A  pi  opcr  test  of  obscenity  in  a  painting  or  statue,  it  $eem$,  is  whether  its 
motive,  so  to  speak,  as  indicated  by  it,  is  pure  or  impure;  whether  it  is  natur- 
ally calculated  to  excite  in  a  spectator  impure  imaginations,  and  whether  the 
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other  incidents  and  qualities,  however  attractive,  are  merely  accessory  to  this 
as  the  primary  or  main  purposes  of  the  representation.    Id. 

As  to  the  test  of  obscenity,  see  United  States  v.  Bennett,  2  N.  Y.  Cr.,  284, 
noic. 
8ee  note  in  2  N.  Y.  Cr.,  381. 

Mere  nudity  of  the  human  form  in  painting  or  sculpture  is  not  obscenity. 
People  «.  Muller,  ante. 

\\  hether  a  publication  is  obscene  or  not,  may,  in  some  cases,  depend  on 
circumstances.     Id. 

Expert. — The  question  of  obscenity  or  indecency  is  one  falling  within  the 
range  of  ordinary  intelligence  and  so  does  not  require  an  expert  in  literature  or 
art  to  determine.     Id. 

Question  for  jury. — The  pictures  or  photographs  are  to  be  exhibited  to  the 
jury.    People  t>.  Muller,  83  Hun,  211;  2  N.  Y.,  Cr.,  283;  19  W.  Dig.,  256. 

Whether  or  not  they  are  obscene  is  a  question  for  the  jury.    Id. 

Defense. — It  is  no  defense  to  show  that  they  are  photographs  of  pictures 
publicly  exhibited  in  other  countries.    Id. 

It  is  no  defense  that  the  obscene  matter  was  sold  to  a  person  not  liable  to  be 
injured  by  it,  or  that  it  was  a  picture,  in  respect  to  execution,  of  distinguished 
merit.    People  «.  Muller,  96  N.  Y.,  413;  2  N.  Y.  Cr.,  380. 

Indictment. — As  to  the  sufficiency  of  an  indictment  for  uttering,  writing 
and  publishing  a  lewd  and  indecent  paper,  see  People  v.  Hallenbeck,  52  How., 
502. 

In  an  indictment  under  this  section,  it  Is  not  enough  to  characterize  the  pub- 
lication complained  of,  but  the  contents  of  the  publication  must  be  set  forth  in 
order  that  it  may  appear  on  the  face  of  the  indictment  that  it  is  of  the  charac- 
ter charged.  People  v.  Dahany,  45  St.  Rep.,  98;  63  Hun,  580;  18  N.  Y. 
Supp.,  467. 

It  is  no  objection  to  a  count  otherwise  correct  that  the  printed  matter  is 
shown  to  have  been  printed  in  a  newspaper.    Id. 

§318.  Advertising,  selling,  etc.,  recipes,  drugs,  etc., 
to  cause  abortion  or  prevent  conception,  etc  ,  prohibited. 

— A  person  who  sells,  lends,  gives  away,  or  in  any  manner  ex- 
hibits or  offers  to  sell,  lend  or  give  away,  or  has  in  his  possession 
with  intent  to  sell,  lend  or  give  away,  or  advertises,  or  offers 
for  sale,  loan  or  distribution,  any  instrument  or  article,  or  any 
iwpe,  drug  or  medicine  for  the  prevention  of  conception,  or  for 
causing  unlawful  abortion,  or  purporting  to  be  for  the  prevention 
<"«f  conception,  or  for  causing  unlawful  abortion,  or  advertises,  or 
1*  >ids  out  representations  that  it  can  be  so  used  or  applied,  or 
Miy  such  description  as  will  be  calculated  to  lead  another  to  so 
use  or  apply  any  such  article,  recipe,  drug,  medicine  or  instru- 
ment, or  who  writes  or  prints  or  causes  to  be  written  or  printed, 
a  card,  circular,  pamphlet,  advertisement  or  notice  of  any  Kind,  or 
gives  information  orally,  stating  when,  where,  how,  of  whom,  or 
by  what  means  such  an  instrument,  article,  recipe,  drug  or 
medicine  can  be  purchased  or  obtained,  or  who  manufactures  any 
soch  instrument,  article,  recipe,  drug  or  medicine,  is  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  the  same  penalties  as  pro- 
vided in  section  three  hundred  and  seventeen  of  this  Code. 

Am'd  by  chap.  692  of  1887. 

This  amendment  enlarged  the  scope  of  the  original  section  so  as  to  include 
Nndne"  and  the  representing  or  influencing  the  use  of  the  prohibited  artir 
ticla;  and  also  annexed  a  punishment. 

10 
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Mailing  a  circular,  recommending  and  advertising  articles  for  the  prevention 
of  conception  and  for  procuring  abortions,  and  stating  where  the  articles  cat 
be  purchased,  is  an  offense  under  this  and  the  following  section.    Halstead  • 
Nelson,  86  Hun,  158. 

§319.  Mailing,  carrying  obscene  print,  etc.— A  person 
who  deposits,  or  causes  to  be  deposited,  in  any  postoffioe  within 
the  state,  or  places  in  charge  of  an  express  company,  or  of  a  com- 
mon carrier,  or  other  person,  for  transportation,  any  of  the  articles 
or  things  specified  in  the  last  two  sections,  or  any  circular,  book, 
pamphlet,  advertisement,  or  notice  relating  thereto,  with  the  in- 
tent of  having  the  same  conveyed  by  mail  or  express,  or  in  any 
other  manner,  or  who  knowingly  or  willfully  receives  the  same, 
with  intent  to  carry  or  convey,  or  knowingly  or  willfully  carries 
or  conveys  the  same,  by  express,  or  in  any  other  manner  except 
in  the  United  States  mail,  is  guilty  of  a  misdemeanor. 

See  note  under  preceding  section. 


Warrant  to  sheriff  to  search,  etc. — A  magistrate 
having  jurisdiction  to  issue  warrants  in  criminal  cases,  upon  com- 
plaint that  any  person  within  his  jurisdiction  is  offending  against 
the  provisions  of  this  chapter,  supported  by  oath  or  affirmation, 
must  issue  a  warrant,  directed  to  the  sheriff  or  to  any  constable, 
marshal,  or  police  officer  within  the  county,  directing  him  to 
search  for,  seize,  and  take  possession  of  any  of  the  articles  specified 
in  this  chapter,  in  the  possession  of  the  person  against  whom  com- 
plaint is  made.  The  magistrate  must  immediately  transmit  every 
article  seized  by  virtue  of  the  warrant  to  the  district  attorney  of 
the  county,  who  must,  upon  the  conviction  of  the*  person  from 
whose  possession  the  same  was  taken,  cause  it  to  be  destroyed, 
and  the  fact  of  such  destruction  to  be  entered  upon  the  records  of 
the  court  in  which  the  conviction  is  had. 

§391.  Physician's  instruments.  —  An  article  or  instru- 
ment, used  or  applied  by  physicians  lawfully  practicing,  or  by 
their  direction  or  prescription,  for  the  cure  or  prevention  of  di- 
sease, is  not  an  article  of  indecent  or  immoral  nature  or  use, 
8QOO  y^  T*HtlvUi  tlyfl  zihnnter Thp  wnnnlvimr  of  sudLJtfgjiiy  to  8UC^ 
382-  Keeping  disorderly  houses,  et  cetera.  ^^an  offense 

A  person  who  keeps  a  house  of  ill-fame  or  assignation  of  any 
description,  or  a  house  or  place  for  persons  to  visit  for  unlawful       etc.— A 
sexual  intercourse,  or  for  any  lewd,  obscene  or  indecent  purpose,    f  any  des- 
or  disorderly  house,  or  a  house  commonly  known  as  a  stale  beer    fcwft"  sex" 
dive,  or  any  place  of  public  resort  bv  which  the  peace,  comfort     ^P****  or 
or  decency  of  a  neighborhood  is  habitually  disturbed,  or  who  re-    JJS  ^ 
quests,  advises  or  procures  am,  female  to  become  an  inmate  of    JrVho  as 
any  such  house  or  place,  or  who  as  agent  or  owner,  lets  a  building    ,  building, 
or  any  portion  of  a  building,  knowing  that  it  is  intended  to  be 
used  for  any  purpose  specified  in  this  section,  or  who  permits  a 
building  or  a  portion  of  a  building  to  be  so  used,  is  guilty  of  a 
misdemeanor.      This  section  shall  1m?  construed  to  applv  to  any    ] 
»*n  or  parts  of  a  home  used  for  any  of  the  purpose  herein 
*ecinea. 

mended  by  L.  190',,  ohap.  270.     In  effect  September  \,  AWtt. 
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knowing  that  it  is  intended  to  be  used  for  any  purpose  speci- 
fied in  this  section,  or  who  permits  a  building  or  a  portion  of 
a  building  to  be  so  used,  is  guilty  of  a  misdemeanor.  This 
section  shall  be  construed  to  apply  to  any  part  or  parts  of  a 
house  used  for  any  of  the  purposes  herein  specified. 

Amd  by  chap.  690  of  1887. 

This  amendment  introduced,  into  the  original  section,  after  the  words  "  dis- 
orderly house,"  the  words,  "  or  a  house  commonly  known  as  a  stale  beer  dive," 
and  added  the  provision  as  to  construction. 

See  section  621,  post;  section  £99  of  Code  of  Criminal  Procedure. 

Before  Code.— Prior  to  the  enactment  of  the  Penal  Code,  the  keeping  of  a 
disorderly  house  was  a  misdemeanor,  at  common  law.  People  v.  Hatter,  23 
N.  Y.  Supp.,  690. 

The  Penal  Code  made  it  a  statutory  offlense.    Id. 

Disorderly  house. — This  section  forbids  the  keeping  of  disorderly  houses. 
People  v.  Klock,  16  St.  Rep.,  565;  48  Hun,  277. 

In  order  to  constitute  a  disorderly  house,  it  is  not  necessary  that  it  is  so  kept 
as  to  disturb  the  peace  of  the  general  public  or  of  the  particular  neighborhood. 
Barnesciotta  t?.  People.  10  Hun,  139,  aff'd  in  69  N.  Y.,  612,  without  opinion. 

It  is  not  necessary,  in  order  to  constitute  ihe  offense  of  keeping  a  disorderly 
house,  that  the  public  should  be  disturbed  by  noise.  King  v.  People,  83  N. 
Y  ,  590,  or  that  the  immoral  practice  should  be  Open  to  public  observation.   Id. 

An  opera  house  may  be  so  conducted  as  to  render  its  owner  indictable  for 
keeping  a  disorderly  house  under  this  section.  Berry  v  People,  1  N.  Y.  Cr., 
43.  It  is  not  necessary  to  show  that  it  is  a  nuisance,  by  reason  of  noise,  etc., 
to  the  whole  neighborhood.  It  is  enough  if  it  is  shown  thai  it  is  so  kept  as  to 
be  injurious  to  public  morals.    Id. 

The  recorder  of  the  city  of  Gloversville  has  jurisdiction  to  hear  and  deter- 
mine a  charge  of  keeping  a  disorderly  house.  People  v.  Hulett,  89  St.  Hep., 
047;  15  N.  Y.  Supp..  630. 

Bawdy  house.— A  bawdy  house  may  be  a  disorderly  house,  aud  it  is  so 
whenever  it  is  shown  to  be  a  house  of  prostitution,  open  promiscuously  to  the 
public,  and  to  which  large  numbers  of  persons  resort  for  purposes  of  prostitu- 
tion.    Barnesciotta  v.  People,  10  Hun,  139;  Jacobowsky  «.  People.  6  id  ,  524. 

If  a  house  is  the  resort  of  prostitutes  plying  their  vocation  there,  to  the 
knowledge  of  the  owner  or  occupant,  the  house  is  a  bawdy  house.  King  v. 
People,  83  N.  Y.,  591. 

The  keeping  of  a  common  bawdy  or  gambling  house  constitutes  the  house 
so  kept  a  disorderly  house.    Id. 

The  keeping  of  a  bawdy  house  was  a  misdemeanor  at  common  law,  and  is 
now  made  so  by  this  section.  Peorle  ex  rel.  Van  Houtcn  v.  Sadler,  97  N.  Y., 
146;  3  N.  Y.  Cr.,  473;  People  v.  Miller,  34  Hun,  83  ;  3  N.  Y  Cr.,  480. 

A  person,  who  keeps  a  bawdy  house,  can  be  arrested,  and  dealt  with  as  a 
disorderly  person,  under  section  899  of  Code  of  Criminal  Procedure,  or  can  be 
indicted  for  keeping  such  house  under  this  section.  People  ex  rel.  Yan 
Houton  v.  Sadler,  ante.  Both  proceedings  can  be  taken  for  same  act.  Id. 
See  also  People  v.  Miller.  88  Hun,  84;  3  N.  Y.  Cr.,  491. 

Ihe  destruction  of  a  bawdy  house  and  its  furniture  is  an  unlawful  mode  of 
abating  it.  Ely  v.  Supervisors,  etc.,  36  N.  Y.,  297;  Lawton  v.  Steele,  29  8t 
Rep.,  581;  119  N.  Y.,  239. 

It  is  competent  to  prove  the  character  of  the  persons  who  were  in  the  habit 
of  visiting  the  house  by  reputation.  People  v.  Hulett,  39  St.  Rep.,  648;  15 
N.  Y.  8upp.,  630.  Their  characters  are  proper  evidence  to  be  considered  by 
the  jury  In  determiningthe  character  of  the  house.    Id. 

Gambling  house.— The  playing  of  cards  in  a  house  does  not,  of  itself, 
make  H  a  gambling  house,  unless  such  playing  is  for  money.  King  v.  People, 
83  N.  Y.,591. 

A  home,  where  gamblers  resort  to  play  for  money  and  do  so  play,  to  the 
knowledge  of  the  keeper,  is  a  gambling  house.    Id. 
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Landlord. — Whether  a  person  keeps  the  house  himself,  or  leases  it  to  an- 
other to  be  used  as  a  house  where  people  can  have  unlawful  sexual  intercourse, 
he  is  equally  guilty.  People  v.  O'Melia,  51  St.  Rep.,  333;  22  N.  Y.  Supp., 
465. 

In  order  to  charge  the  principal  under  this  section,  it  must  be  shown  that  he 
had  personal  knowledge  of  the  facts.  Arras  v.  Richardson,  24  $t.  Rep.,  74J; 
5  N.  Y.  Supp.,  755.  That  the  tenant  previously  told  the  agent  that  he  in- 
tended to  make  an  unlawful  use  of  the  property  is  not  sufficient,  unless  the 
lessor  had  knowledge  of,  or  was  privy  in  some  way  to  the  wrong.    Id. 

The  owner's  guilty  knowledge  of  such  use  must  be  shown.  People  v. 
Wallach,  39  8t.  Rep.,  531;  15  N.  Y.  Supp.,  226.  It  may  be  shown  by  cir- 
cumstantial evidence.    Id. 

The  evidence  was  held,  in  this  case,  to  be  sufficient  to  charge  defendant  with 
knowlege  of  the  use  to  which  the  premises  were  put. 

Jurisdiction.— Local  statutes,  applicable  to  a  city,  will  not  affect  the  au- 
thority of  the  grand  jury  of  the  county,  in  which  such  city  is  situated,  to  in- 
dict, or  the  court  of  sessions  to  try,  a  person  for  keeping  a  disorderly  house  in 
such  city  in  violation  of  a  statute  of  the  state.  People  v.  Hatter,  22  ft.  Y. 
Supp.,  688. 

Indictment— The  indictment,  in  People  v.  Klock,16  St.  Rep.,  565;  48 
Hun,  277,  was  held  not  to  contain  facts  sufficient  to  charge  a  crime  under  this 
section. 

A  complaint  charging  a  person  with  keeping  a  house  for  persons  to  visit  for 
obscene  and  indecent  purposes,  and  bv  which  the  peace,  comfort  and  decency 
of  the  neighborhood  is  habitually  disturbed,  is  sufficient  under  this  section. 
People  t>.  Hulett,  39  St.  Rep.,  647;  15  N.  Y.  Supp.,  630. 


CHAPTER  VIIL 

Lotteries. 


Section  323.  "Lottery"  defined. 

824.  Lottery  declared  a  public  nuisance. 

825.  Contriving,  drawing,  etc.,  lottery. 
326.  Selling  lottery  tickets. 

827.  Advertising  lotteries. 

328.  Offering  property  for  disposal  dependent  upon  the  drawing  of 
any  lottery. 

829.  Keeping  office,  etc.,  for  registry. 

830.  Insuring  lottery  tickets,  etc. 

831.  Advertising  offers  to  insure  lottery  tickets. 

832.  Property  offered  for  disposal  in  lotteries,  forfeited. 
388.  Letting  builiing  for  lottery  purposes. 

834.  Lotteries  out  of  this  state. 
335.  Advertisements  by  persons  out  of  this  state. 
335a. Offers  of  gifts,  etc.,  as  inducement  for  sale  of  articles  of  food, 
prohibited. 

§  323.  €t  Lottery  "  defined. — A  lottery  is  a  scheme  for  the 
distribution  of  property  by  chance,  among  persons  who  have  paid 
or  agreed  to  pay  a  valuable  consideration  for  the  chance,  whether 
called  a  lottery,  raffle,  or  gift  enterprise  or  by  sofne  other  name 

Definition—  This  section  defines  a  lottery  with  all  needful  accuracy  and 
precision.     People  v.  Noelke,  94  N.  Y.,  141;  1  N.  Y.  Cr..  497. 

The  offenses  defined  in  this  and  the  following  sections  of  this  chapter  are  en- 
tirely distinct  from  those  specified  in  section  844,  post.  People  t>.  Itewey,  83 
Bt.  Rep.  427 

Object—  The  object  of  the  statute  is  to  prevent  everything  in  the  the  way 
of  a  lottery,  raffle  or  gift  enterprise,  or  kindred  subject,  by  whatever  name  it 
may  be  known,  whether  it  is  for  children  or  adults,  or  designed  for  any  par- 
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§  335.  Contriving,  drawing,  etc  ,  lottery.— A  person  who 
contrives,  proposes  or  draws  a  lottery,  or  assists  in  contriving, 
proposing  or  drawing  the  same,  is  punishable  by  imprisonment 
for  not  more  than  two  years,  or  by  fine  of  not  more  than  one 
thousand  dollars,  or  both. 

See  notes  under  sections  823  and  324.  ante. 

When  a  person  is  indicted  under  this  section  for  contriving  a  lottery,  it  is 
not  necessary  to  show  that  any  person  paid,  or  agreed  to  pay,  anything  for  any 
chance  for  which  the  lottery  provides.    People  v.  Runge,  8  N.  Y.  Cr.,  88. 

See  Goodrich  t>.  Houghton,  134  N.  Y.,  115;  45  St.  Rep.,  764. 

§  336.  Selling  lottery  tickets.— A  person  who  sells,  gives, 
or  in  any  way  whatever  furnishes  or  transfers,  to  or  for  another,  a 
ticket,  chance,  share,  or  interest,  or  any  paper,  certificate,  or  in- 
strument, gurporting  to  be  or  to  represent  a  ticket,  chance,  share, 
or  interest,  in  or  dependent  upon  the  event  of  a  lottery,  to  be 
drawn  within  or  without  this  state,  is  guilty  of  a  misdemeanor. 

Any  person,  who  in  any  way  furnishes  to  another  a  share  or  interest  in  a 
lottery,  to  be  drawn  within  or  without  the  state,  is  guilty  of  a  misdemeanor. 
Goodrich  t>.  Houghton,  55  Hun,  529;  29  St.  Rep.,  907;  9  N.  Y.  Supp.,  215; 
aff'd,  134  N.  Y.,  115;  45  St.  Rep.,  764. 

Purchase,  not  an  offense  —This  statute  does  not  make  the  purchase  of  a 
lottery  ticket  a  criminal  act.  People  v.  Emerson,  6  N.  Y.  Cr.,  161;  20  St. 
Rep.,  18.  The  prohibition  is  directed  against  the  selling,  the  advertising  or 
offering  for  sale,  or  the  insuring  of  lottery  tickets,  etc.     Id. 

Accomplice— The  purchaser  of  a  lottery  ticket  is  not  an  accomplice  of  the 
seller.  People  v.  Emerson,  6  N.  Y.  Cr.,  157;  20  St.  Rep.,  18;  5  N.  Y.  Supp., 
376. 

A  witness,  who  has  purchased  a  ticket  in  a  lottery  for  the  purpose  of  prov- 
ing the  fact  of  its  sale  in  violation  of  law,  is  not  an  accomplice.  People  c. 
Noelke,  29  Hun,  469;  1  N.  Y.  Cr.,  252;  aff'd  in  94  N.  Y.,  137;  1  N.  Y.  Cr., 
498. 

§  327.  Advertising  lotteries.— A  person  who,  by  writing 
or  printing,  or  by  circular  or  letter,  or  in  any  other  way,  adver- 
tises or  publishes  an  account  of  a  lottery,  whether  within  or  with- 
out the  state,  stating  how,  when  or  where  the  same  is  to  be,  or 
has  been,  drawn,  or  what  are  the  prizes  therein,  or  any  of  them, 
or  the  price  of  a  ticket,  or  any  share  or  interest  therein,  or  where 
or  how  it  may  be  obtained,  is  guilty  of  a  misdemeanor. 

See  section  334.  post. 

A  stockholder  of  a  newspaper  corporation  cannot  be  convicted  for  the  pub- 
lication in  its  paper  of  an  advertisement  of  illegal  lottery,  unless  it  is  shown 
that  he  actually  and  personally  did  the  acts  which  constituted  the  offense,  or 
that  they  were  done  by  the  corporation  with  his  permission  or  by  his  direction. 
People  v.  England,  27  Hun,  140. 

Constitutional.— The  act  prohibiting  the  advertisement  of  lotteries  is  not 
unconstitutional.     Hart  v.  People.  26  Hun,  396. 

Another  state.— Publishing  in  this  state  an  account  of  a  lottery  to  be 
drawn  in  another  state  or  country  is  indictable  under  the  statute,  though  the 
lottery  is  lawful  in  the  place  where  it  is  drawn.  People  t>.  Charles,  8  Denio, 
212. 

A  contract  made  in  this  state  to  advertise  a  lottery  in  other  states,  in  the  ab- 
sence of  proof  that  such  advertisement  is  in  violation  of  the  laws  of  those  other 
states,  will  not  be  held  illegal.     Ormes  v.  Dauchy,  82  N.  Y.,  448.     The  publi- 
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§  331.  Advertising:  offers  to  insure  lottery  tickets.— 

A  person  who,  by  writing  or  printing,  or  by  circular  or  letter, 
or  in  any  other  way,  advertises  or  publishes  an  offer,  notice  or 
proposition,  in  violation  of  the  last  section,  is  guilty  of  a  misde- 
meanor. 

See  People  v.  Emerson,  6  N.  Y.  Cr.,  161;  20  St.  Rep.,  18;  5  N.  Y.  Supp., 
876;  Goodrich  t>.  Houghton,  184  N.  Y.,  115;  45  St.  Rep.,  764 

§  333.  Property  offered  for  disposal  in  lotteries,  for- 
feited.— All  property  offered  for  sale,  or  distribution,  in  viola- 
tion of  the  provisions  of  this  chapter,  is  forfeited  to  the  people  of 
this  state,  as  well  before  as  after  the  determination  of  the  chance 
on  which  the  same  wns  dependent  And  it  is  the  duty  of  the 
respective  district  attorneys,  to  demand,  sue  for  and  recover,  in 
behalf  of  the  people,  all  property  so  forfeited,  and  to  cause  the 
same  to  be  sold  when  recovered,  and  to  pay  the  proceeds  of  the 
sale  of  such  property,  and  any  moneys  that  may  be  collected  in 
any  such  suit,  into  the  county  treasury,  for  the  benefit  of  the 
poor. 

Order  of  arrest  cannot  be  granted  in  an  action  to  recover  property,  forfeited 
because  used  for  lottery  purposes.    People  v.  Phillips,  30  Hun,  554. 

See  People  v.  Emerson,  6  N.  Y.  Cr.,  101;  20  St.  Rep.,  18;  5  N.Y.  Supp.,  376. 
Goodrich  t>.  Houghton,  134  N.  Y.,  115;  45  St.  Rep.,  746. 

§  333.  Letting  building  for  lottery  purposes. — A  person 
who  lets  or  permits  to  be  used  any  building  or  portion  of  a  build- 
ing, knowing  that  it  is  intended  to  be  used  for  any  of  the  purposes 
declared  punishable  by  this  chapter,  is  guilty  of  a  misdemeanor. 

A  lease  for  premises  to  be  used  for  the  sale  of  lottery  tickets  is  void,  and  the 
rent  reserved  thereon  cannot  be  recovered.  Edelmuth  v.  McGarren,  4 
Daly,  467. 

See  People  v.  Emerson,  6  N.Y.  Cr.,  161;  20  St.  Rep.,  18;  5  N.Y.  Supp.,  876. 

Goodrich  t>.  Houghton,  184  N.  Y.,  115;  45  St.  Rep.,  764. 

§  334.  Lotteries,  out  of  this  state. — The  provisions  of  this 
chapter  are  applicable  to  lotteries  drawn  or  to  be  drawn  out  of 
this  state,  whether  authorized  or  not  by  the  laws  of  the  state 
where  they  are  drawn  or  to  be  drawn,  in  the  same  manner  as  to 
lotteries  dtawn  or  to  be  drawn  within  this  state. 

See  notes  under  sections  826  and  827,  ante. 

See  People  v.  Emerson,  6  N.Y.  Cr.,  161;  20  St.  Rep.,  18;  6  N.Y.  Supp., 876. 
Goodrich  t>.  Houghton,  55  Hun,  529;  29  St.  Rep.,  907;  9  N.  Y.  Supp.,  215; 
aff'd,  134  N.  Y.,  115;  45  St.  Rep.,  764. 

§  335.  Advertisements  by  persons  out  of  the  state. — The 

provisions  of  sections  327  and  331  are  applicable,  whenever  the 
advertisement  was  published,  or  the  letter  or  circular  sent  or  de- 
livered through  or  in  this  state,  though  the  person  causing  or  pro- 
curing the  same  to  be  published,  sent  or  delivered,  was  out  of  the 
state  at  the  time  of  so  doing. 
See  People  v.  Emerson,  6  N.Y.  Cr.,  161;  20  St.  Rep.,  18;  5  N.Y.  Supp.,  876. 
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The  meaning  of  the  word  "gaming,"  as  defined  in  this  chapter,  was  consid- 
ered in  People  v.  Todd,  51  Hun,  446;  21  St.  Rep.,  400;  4  N.  Y.  Supp.,  26;  6 
N.  Y.  Cr.,  220. 

Sections  336-842,  inclusive,  separately  and  collectively,  relate  to  games,  eo 
nomine,  games  of  chance,  wholly  fortuitous  and  not  connected  in  any  other 
way  than  with  the  factors  of  the  game  itself,  and  illegal,  per  $e9  without  refer- 
ence to  the  intention.    Id. 

It  does  not  follow  that  a  wager,  though  void  and  non-enforceable  as  a  con- 
tract, constitutes  a  crime  under  this  chapter,  or  becomes  a  criminal  offense  and 
punishable  as  such,  under  its  provisions.    Id. 

§  336.  Keeping  gambling  apparatus  in  certain  places.— 

It  is  unlawful  to  keep  or  use  any  table,  cards,  dice  or  any  other 
article  or  apparatus  whatever,  commonly  used  or  intended  to  be 
used  in  playing  any  game  of  cards  or  faro,  or  other  game  of 
chance,  upon  which  money  is  usually  wagered,  at  any  of  the  fol- 
lowing  places : 

1.  Within  a  building,  or  the  appurtenances  or  grounds  con- 
nected with  any  building,  in  which  a  court  of  justice  usually 
holds  its  sessions ;  or  a  building,  any  part  of  which  is  usually 
occupied  by  a  religious  corporation,  or  an  incorporated  benevo- 
lent, charitable,  scientific  or  missionary  society,  or  an  incorporated 
academy,  high  school,  college  or  other  institution  of  learning,  a 
library  company,  or  building  and  mutual  loan  company ; 

2.  Within  any  building,  or  the  appurtenances  or  grounds  con- 
nected with  any  building,  while  votes  are  received  or  canvassed 
therein  at  any  election  for  an  officer  of  this  state,  or  of  the  United 
States ;  or  while  any  public  meeting  is  held  therein ; 

3.  Within  the  distance  of  one  mile  from  the  grounds  upon 
which  any  training,  review,  drill  or  exercise  of  a  military  organi- 
zation, created  or  permitted  by  the  laws  of  this  state,  is  proceeding, 
or  upon  which  any  public  fair,  exhibition,  exercise  or  meeting  is 
held  in  the  open  air ;  or 

4.  Within  any  vessel  lying  in,  or  navigating,  any  of  the  waters 
of  this  state;  or  owned  or  navigated  by,  or  for  account  of,  any 
corporation  created  by  the  laws  of  this  state. 
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fee  subd.  i  of  section  375,  ante. 

See  notes  under  section  840,  poet. 

CrlMe.— Gambling  is  forbidden,  and  is  a  crime  within  the  meaning  of  this 
tsrm  as  defined  by  section  8,  ante.    Steinhart  v.  Farrell,  8  St.  Rep.,  293. 

Be-enaetment— This  Code,  in  reference  to  gaming,  is  substantially  a  re- 
enactment  of  the  provisions  of  the  Revised  Statutes  upon  this  subject  People 
r  Todd,  51  Hun,  450;  81  St.  Rep.,  400;  6  N.  T.  Cr.,  220;  4  N.  Y.  Supp.,  26. 

The  provisions  of  section  9  of  8  R.  8.  (7th  ed.),  1982,  are  not  inconsistent 
with  this  section  and  section  840,  pott.  Rockwood  v.  Oakfield,  2  St.  Rep.,  885. 

What  is.— Playing  games  for  beer  and  cigars,  is  gambling.  Hitchins  v. 
People,  89  N.  T.,  456.  So  is  playing  pool  and  bagatelle  upon  terms  that  the 
loser  should  pay  for  the  use  of  the  gaming  apparatus,  or  for  drinks.  People- 
•.  Cutler,  28  Hun,  465;  1  N.  Y.  Cr.,  178. 

Playing  the  rub  to  determine  which  party  shall  pay  for  the  use  of  the  table, 
was  held,  in  People  e.  Sergeant,  8  Cow.,  189,  not  to  be  gaming. 

Dealing  in  options  is  not  per  $e  gaming  or  betting.  Story  v.  Solomon,  71  N. 
Y.,42u 

$  337.  Punishment.    A  person  who  knowingly  violates  the 
last  section  is  guilty  of  a  misdemeanor. 
See  People  e.  Todd,  51  Hun,  448;  21  St.  Rep.,  401;  4  N.  Y.  Supp.,  26. 

§  337a.  Keeping  Riot  machines.— Any  person  who  has  in 
lis  possession,  or  under  his  control,  or  who  permits  to  be  placed, 
maintained  or  kept  in  any  room,  space,  inclosure  or  building, 
owned,  leased  or  occupied  by  him,  or  under  his  management  or 
control,  any  machine,  apparatus  or  device,  into  which  may  be,  or 
might  have  been,  inserted  any  piece  of  money  or  other  object,  and 
from  which,  as  a  result  of  such  insertion,  or  as  a  result  of  such 
insertion  and  the  application  of  physical  or  mechanical  force,  may 
isoe,  or  might  have  issued,  any  piece  or  pieces  of  money,  or  any 
check  or  memoranda  calling  for  any  money,  and  which  machine, 
apparatus  or  device  is  commonly  known  as  a  slot  machine,  is 
guilty  of  a  misdemeanor. 

Added  by  chap.  655  of  1800.    In  effect  May  25, 1800. 

$  337b.  Seizures  of  slot  machines  and  arrests  thereon.— 

It  shall  be  the  duty  oi  every  officer  authorized  to  make  arrests  to 
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seize  every  machine,  apparatus  or  device  answering  to  the  descrip- 
tion contained  in  the  last  section  and  to  arrest  the  person  actually 
or  apparently  in  possession  or  control  thereof  or  of  the  premises 
in  which  the  same  may  be  found,  if  any  such  person  be  present  at 
the  time  of  the  seizure,  and  to  bring  the  machine,  apparatus  or 
device,  and  the  prisoner,  if  there  be  one,  before  a  committing 
magistrate. 
Added  by  chap.  665  of  1800.    In  effect  May  25, 1809. 

§  337c.  Slot  machines  to  be  destroyed  by  magistrates 
in  certain  cases.— The  magistrate  before  whom  any  machine, 
apparatus  or  device  is  brought  pursuant  to  the  last  section  must 
if  there  be  a  prisoner,  and  if  he  shall  hold  such  prisoner,  cause  the 
machine,  apparatus  or  device  to  be  delivered  to  the  district  attor- 
ney of  the  county  to  be  used  as  evidence  on  the  trial  of  the  said 
prisoner.  If  there  be  no  prisoner  or  if  the  magistrate  does  not 
hold  the  prisoner,  he  must  cause  the  immediate  destruction  of  the 
machine,  apparatus  or  device. 
9    Added  by  chap.  655  of  1800.    In  effect  May  25,  1800. 

§  337d.  Slot  machines  to  be  destroyed  by  the  trial 
court  in  certain  cases. — It  shall  be  the  duty  of  the  district  at- 
torney of  the  county  to  see  that  every  person  held  in  pursuance  of 
the  last  section  shall  be  brought  to  trial  within  thirty  days  f rem 
the  date  of  his  final  examination  before  the  magistrate ;  and  the 
machine,  apparatus  or  device  shall  be  produced  in  court  on  the 
trial.  It  shall  be  the  duty  of  the  trial  court,  after  the  disposition 
of  the  case,  and  whether  the  defendant  be  convicted,  acquitted  or 
fails  to  appear  for  trial,  to  cause  the  immediate  destruction  of  the 
machine,  apparatus  or  device. 

Added  by  chap.  655  of  1800.    In  effect  May  25, 1800. 

§  338.  Gambling  apparatus  declared  a  nuisance. — An 

article  or  apparatus  maintained  or  kept  in  violation  of  section 
three  hundred  and  thirty-six,  is  a  public  nuisance, 
See  People  v.  Todd,  51  Hun,  448;  21  St.  Rep.,  401;  4*N.  Y.  Supp.,  *6. 
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§  339.  Winning  at  play  by  fraudulent  means.— A  person 
who,  by  any  fraud,  or  false  pretense  whatsoever,  while  playing  at 
any  game,  or  while  having  a  share  in  any  wager  played  for,  or 
while  betting  on  the  sides  or  hands  of  such  as  play,  wins  or  ac- 
quires to  himself,  or  to  any  other,  a  sum  of  money  or  other  valu- 
able thing,  is  guilty  of  a  misdemeanor. 

See  section  57  of  Code  of  Criminal  Procedure. 

See  People  «.  Todd,  51  Hun,  440;  21  St.  Rep.,  401;  4  N.  Y.  Supp.,  26. 

§  340.  Exacting  payment  of  money  won  at  play.— A 

person  who  exacts  or  receives  from  another,  directly  or  indirectly, 
any  money  or  other  valuable  thing,  by  reason  of  the  samo  having 
been  won  by  playing  at  cards,  faro  or  any  other  game  of  chance, 
or  any  bet  or  wager  whatever  upon  the  hands  or  sides  of  players, 
forfeits  five  times  the  value  of  the  money  or  thing  so  exacted  or 
received,  to  be  recovered  in  a  civil  action,  by  the  persons  charged 
with  the  support  of  the  poor  in  the  place  where  the  offense  was 
committed,  for  the  benefit  of  the  poor. 

The  provisions  of  this  section  and  section  336,  ante,  are  not  inconsistent  with 
section  9  of  3  R.  S.  (7th  Ed.),  1962.     Rock  wood  v.  Oakfleld,  2  St.  Rep.,  835. 

Nor  is  said  section  of  the  Revised  Statutes  repealed  by  sections  725  and  726, 
pott.    Id. 

See  Gilpin  v.  Daly,  59  Hun,  418:  36  St.  Rep.,  669;  13  N.Y.  Supp.,  393;  Peo 
pte  r.  Todd,  51  Hun,  449;  21  St.  Rep.,  401;  4  N.  Y.  Supp.,  26. 

§  341.  Winning  or  losing  upward  of  twenty-five  dollars. 

— A  person  who  wins  or  loses  at  play  or  by  betting,  at  any  time. 
the  sum  or  value  of  twenty-five  dollars  or  upwards,  within  the 
space  of  twenty-four  hours,  is  punishable  by  a  fine  not  less  than 
five  times  the  value  or  sum  so  lost,  or  won,  to  be  recovered  in  a 
civil  action,  by  the  persons  charged  with  the  support  of  the  poor 
in  th*  nlnpa  where  the  offense  was  committed,  for  the  benefit  of 

§  342.  Witnesses'  privileges. 

So  person  shall  be  excused  from  attending  and  testifying,  or 
educing  any  books,  papers  or  other  documents  before  any  court 
magistrate,  upon  any  investigation,  proceeding  or  trial  for  a 
ittion  of  any  of  the  provisions  of  this  chapter,  upon  the  ground 
for  the  reason  that  the  testimony  or  evidence,  documentary  or 
incise,  required  of  him  may  tend  to  convict  him  of  a  crime  or 
object  him  to  a  penalty  or  forfeiture;  but  no  person  shall  be 
^cuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  ac- 
I of  any  transaction,  matter  or  thing  concerning  which  he  may 
kdtfy  or  produce  evidence,  documentary  or  otherwise,  and  no 
ony  so  given  or  produced  shall  be  received  against  him  upon 
r«riminal  investigation  or  proceeding. 

by  L.  1904,  chap.  649.    In  effect  May  9,  1904. 
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had  previously  been  enacted  upon  this  subject.  Gilpin  t>.  Daly,  59  Hun,  41$ 
86  St.  Rep.,  668;  13  N.  Y.  Supp.,  892. 

The  intention  was  to  combine  in  one  general  section  all  that  had  previously 
existed  in  sections  18  and  19  of  IRS.,  668.    Id. 

This  section,  by  its  general  language,  was  made  to  include  all  the  partici 
pants  in,  and  parties  to,  gaming  transactions.    Id. 

It  includes  all  possible  investigations  and  proceedings.    Id. 

In  what  cases.— The  investigation  or  proceeding  mentioned  in  the  last 
clause  of  this  section  can  only  be  such  as  may  be  taken  for  the  examination, 
indictment  or  punishment  of  crime.    Id. 

An  action  to  recover  moneys  wrongfully  taken  and  lost  by  the  treasurer  of  a 
corporation  at  a  gambling  house  conducted  by  the  defendant,  constitutes  an 
investigation  or  proceeding  within  the  meaning  of  this  section.    Id. 

In  such  action,  the  defendant  may  be  examined  before  the  trial.    Id. 

He  is  not  excused,  on  the  ground  that  his  answers  will  criminate  him,  from 
answering  the  questions  put  to  him  upon  such  examination.     Id. 

The  testimony  obtained  cannot  be  used  to  bring  about  his  conviction  of  a 
criminal  offense.    Id. 

See  People  v.  Todd,  51  Hun,  449;  21  St.  Rep.,  401;  4  N.  Y.  Supp.,  26. 

§  343.  Keeping  Gaming  and  Betting  Establishments.-^ 

Any  corpot-ation  or  association,  or  the  officers  thereof,  or  any  co- 
partnership or  individual,  who  keeps  a  room,  shed,  tent,  tene- 
ment, booth,  building,  float  or  vessel,  or  any  part  thereof,  to  be 
used  for  gambling  or  for  any  purpose  or  in  any  manner  forbidden 
by  this  chapter,  or  for  making  any  wagers  or  bets  made  to  depend 
upon  any  lot,  chance,  casualty,  unknown  or  contingent  event  or 
on  the  future  price  of  stocks,  bonds,  securities,  commodities  or 
property  of  any  description  whatever,  or  for  making  any  contract 
or  contracts  for  or  on  account  of  any  money,  property  or  thing  in 
action,  so  bet  or  wagered,  or  being  the  owner  or  agent,  knowingly 
lets  or  permits  the  same  to  be  so  used,  is  guilty  of  a  misdemeanor. 
This  section  shall  not  be  extended  so  as  to  prohibit  or  in  any 
manner  affect  any  insurance  rjnade  in  good  faith,  for  the  security 
or  indemnity  of  the  party  insured  and  which  is  not  otherwise 
prohibited  by  1  aw  nor  to  any  contract  on  bottomry  or  respond- 
entia.    [Am'd  by  chap.  571  of  1895;  took  effect  May  9,  1895.] 

This  amendment  omitted  last  sentence  of  former  section. 

Am'd  by  chap.  428  of  1889. 

This  amendment  substituted  the  present,  for  the  former,  section  upon  the 
same  subject. 

Extent. — The  language  employed  in  this  section  consists  of  words  of  gen- 
eral import,  and  is  designed  to  cover  all  the  prohibited  games  enumerated  in 
the  preceding  sections.  People  t>.  Todd,  51  Hun,  450;  21  St.  Rep.  401;  4 
N.  Y.  Supp.  25. 

The  word  "  gambling  "  occurs  in  this  section  for  the  first  time,  and  Is  an- 
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cle,  suitable  for  gambling  purposes,  found  in  the  possession  or 
under  the  control  of  the  person  so  arrested,  and  to  deliver  the  same 
to  the  magistrate  before  whom  the  person  arrested  is  required 
to  be  taken. 

Seizure.— In  Willis  v.  Warren,  17  How.,  100;  1  Hilton,  590,  it  was  held 
that,  where  an  arrest  for  gambling  is  made  by  a  justice  of  the  peace  and  his 
attendants,  the  gambling  implements  may  be  "rightfully  seized  and  legally  re- 
tained in  the  custody  of  the  law  until  after  trial  and  conviction. 

The  seizure  is  for  the  two- fold  object  of  using  them  as  evidence  of  the  charge 
and  <»f  destroying  them  if  conviction  follows.     Id. 

Unconstitutional. — A  statute,  which  authorized  the  police  to  seize  gam- 
bling tables  and  devices,  and  made  it  tlu5  duty  of  the  president  of  the  police  to 
cause  them  to  be  publicly  destroyed,  without* providing  for  notice  to  the  owner 
or  any  semblance  of  judicial  investigation,  was  held,  in  Lowry  r .  Rainwater, 
21  Abb.  L.  J.,  72.  to  be  unconstitutional. 

Sec  People  v.  Todd,  51  Ilun,  450;  4  N.  Y.  Supp.,  27;  21  St.  Rep.,  402;  6N. 
Y.  Cr.,  '.22. 

§  346.  Such  implements  to  be  destroyed  or  delivered  to 
district  attorney — The  magistrate,  to  whom  any  thing  suitable 
for  gambling  purposes  is  delivered  pursuant  to  the  last  section, 
must,  upon  the  examination* of  the  defendant,  or  if  such  exami- 
nation is  delayed  or  prevented,  without  awaiting  such  examina- 
tion, determine  the  character  of  the  thing  so  delivered  to  him,  and 
whether  it  was  actually  employed  by  the  defendant  in  violation  of 
the  provisions  of  this  chapter ;  and  if  he  rinds  that  it  is  of  a  char- 
acter suitable  for  gambling  purposes,  and  that  it  has  been  used 
by  the  defendant  in  violation  of  this  chapter,  he  must  cause  it  to 
be  destroyed,  or  to  be  delivered  to  the  district  attorney  of  the 
county  in  which  the  defendant  is  liable  to  indictment  or  trial,  as 
the  interests  of  justice  may,  in  his  opinion,  require. 

See  People  v.  Todd,  5  Hun,  450;  21  St.  Rep.,  402;  4  N.  Y.  Supp.,  27;  6  K 
Y.  Cr.,  222. 

§347.  Such  implements  to  be  destroyed  upon  convic- 
tion.— Upon  the  conviction  of  the  defendant,  the  district  attorney 
must  cause  to  be  destroyed  everything  suitable  for  gambling  pur- 
poses, in  respect  whereof  the  defendant  stands  convicted,  and 
which  remains  in  the  possession  or  under  the  control  of  the  dis- 
trict attorney. 

Cnder  the  act  of  1857,  it  was  held  that  such  implements  could  not  be  de- 
stroyed before,  but  only  after,  conviction.  Willis  v.  Warren,  17  How.,  100; 
1  Hilton,  590. 

See  People  «.  Todd,  51  Hun,  450;  21  St.  Rep.,  402;  4  N.  Y.  Supp.,  27;  6 
N.  Y.  Cr.,  222. 

§  348.  Persuading  another  person  to  visit  gambling 
places — A  person  who  persuades  another  to  visit  any  building  or 
part  of  a  building,  or  any  vessel  or  float,  occupied  or  used  for  the 
purpose  of  gambling,  in  consequence  whereof  such  other  person 
gambles  therein,  is  guilty  of  a  misdemeanor ;  and  in  addition  to 
the  punishment  prescribed  therefor,  is  liable  to  such  other  person 
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in  „  amount  equal  to  any  money  or  property  there  lost  by  lam 
it  play,  to  be  recovered  in  a  civil  action. 

l^plc  r.    Todd.  51  Hun,  4o0;  21  St.  Rep.,  402:  4  N.  Y.  Supp..  27;  6 
X.  Y.  Cr.,  222. 

<lre<l  dollars.  T  v  «  27- 6  N. 

Todd,  51  Hun,  450;  21  St.  Rep.,  402;  4K1.  Supp.,  -/,  ° 


See  People  r. 

■■».»*_     0-14  ._^ ^^^ 

|  351.    Pool-selling,  book-making,  bets  and  wages, 
|t  cetera. 

Anr  person  who  engages  in  pool-selling,  or  book-making  at  any 
1st  or  place;  or  any  person  who  keeps  or  occupies  any  room, 
pi  tenement,  tent,  booth,  or  building,  float  or  vessel,  or  any 
W  thereof,  or  who  occupies  any  place  or  stand  of  any  kind, 
fMaoy  public  or  private  grounds  within  this  state,  with  books, 
"r*r%  apparatus  or  paraphernalia,  for  the  purpose  of  recording 
Roistering  bets  or  wagers,  or  of  selling  pools,  and  any  person 
*  records  or  registers  bets  or  wagers,  or  sells  pools  upon  the 
*tft  of  any  trial  or  contest  of  skill,  speed  or  power  of  endur- 
*.  of  man  or  beast,  or  upon  the  result  of  any  political  nomi- 
'on.  appointment  or  election;   or  upon  the  result  of  any  lot, 
He.   casualty,    unknown   or   contingent   event   whatsoever;    or 
person  who  receives,  registers,  records  or  forwards,  or  pur- 
?  or  pretends  to  receive,  register,  record  or  forward,  in  any 
ner  whatsoever,  any  money,  thing  or  consideration  of  value, 
or    wagered,    or    offered    for    the   purpose    of    being    bet    or 
Ted.    by   or  for  any  other  person,  or  sells   pools,  upon  any 
result:  or  any  person  who,  being  the  owner,  lessee,  or  occu- 
of  any   room,  shed,  tenement,  tent,  booth  or  building,  float 
e*-*A.  or   part  thereof,  or  of  any  grounds  within  this  state, 
ringly    permits  the  same  to  be  used  or  occupied  for  any  of 
t  purposes,  or  therein  keeps,  exhibits  or  employs  any  device 
ipparatus    for   the  purpose  of  recording  or   registering  such 
or  wagers,  or  the  selling  of  such  pools,  or  becomes  the  cus- 
*n  or   depositary   for  gain,   hire  or   reward   of   any   money, 
perty  or  thing  of  value,  staked,  wagered  or  pledged,  or  to  be 
flered  or   pledged   upon  any  such  result;   or  any  person  who 
i,  agists   or   abets  in  any  manner  in  any  of  the  said  acts, 
fch  are  hereby  forbidden,  is  guilty  of  a  felony,  except  when 
penalty  is  provided  by  law,  and  upon  conviction  is  pun- 
ile  by   imprisonment  in  the  state  prison  for  a  period  not 
more  than  two  years,  or  by   (2)   a  fine  not  exceeding  two 
dollars.     When  an  exclusive  penalty  is  provided  by  law 
act  hereby  prohibited,  the  permitting  of  the  use  of  prem- 
olar the  doing  of  the  act  in  such  case  shall  not  be  deemed  a 
on  hereof,  or  of  section  three  hundred  and  forty-three  of 
(code. 

(tended  by  K  1907,  ch.  630,  to  take  effect  May  2,  1901. 
word*  "leas  than  one  year,  nor"  were  omitted  at  (1)  ;  tv* 
^rdm    "aueh.  impriBonment,    together    with"   were    OF1 
?§  7 
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What  criminal.— At  common  law,  bets  or  wagers  upon  a  horse  race  were 
legal,  and  it  required  a  statute  to  make  them  unlawful.  Corrigan  v.  Coney  L 
J.  Club,  40  St  Rep.,  144;  27  Abb.  N.  C,  800;  15  N.  Y.  Supp.,  706.  This 
statute  was  aimed  at  a  race  in  which  the  competitors  put  up  the  money,  where 
one  had  the  chance  of  winning  from  the  other.  Gibbons  v.  Gouverneur,  1 
Denio,  170,  and  did  not  apply  where  the  stake  was  put  up  by  an  outsider.  Id. 
The  statute  provisions  were  substantially  re-enacted  in  sections  851  and  852  of 
the  Penal  Code.  Id.  By  chapter  470  of  1887,  they  are  made  inapplicable  to 
racing  associations  between  stated  periods,  May  15th  and  October  15th,  in  each 
year.    Id. 

This  section  makes  either  of  three  things  criminal.  (1.)  If  a  person  keep* 
or  occupies  a  place  with  the  requisite  apparatus  to  record  bets;  (2.)  If  a  person 
In  fact  does  record  bets;  or,  (8.)  If  an  owner  or  occupant  of  premises  Know- 
ingly permits  the  same  to  be  used  for  these  purposes,  such  acts  are  made  mis- 
demeanors.   People  v.  Kelly.  8  N.  Y.  Cr„,  278;  22  W.  Dig.,  64. 

A  bet  at  a  legally  authorized  race  course  is  illegal.  People  v.  Kelly,  8  N. 
Y.  Cr.,  274;  22  W.  Dig.,  64;  Ruckman  «.  Pitcher,  1  N.  Y.,  892. 

What  not. — This  statute  does  not  refer  to  transactions  where  the  stake  is  put 
tip  by  a  stranger.  Corrigan  v.  Coney  I.  J.  Club,  27  Abb.  N.  C,  800:  40  St. 
Rep.,  144;  15N.  Y.  Supp.,  706. 

A  corporation  may  give  premiums  or  prizes  to  be  won  by  superiority  In 
speed  or  endurance,  when  ft  is  incorporated  for  such  a  purpose.  People  t>. 
Kelly,  8  N.  Y.  Cr.,  274;  22  W.  Dig.,  64.  The  words  «« bets  or  wagers  "  are 
not  similar  in  meaning  to  the  words  "  purses,  prizes  or  premiums."  Id.  See 
Harris  v.  White,  81  N.  Y.,  582. 

An  agreement  by  a  horse  racing  association  by  which  it  offers  a  prize  to  the 
owner  of  the  winning  horse  entered  for  a  race,  though  such  prize  is  in  part 
made  up  from  the  entrance  fees  paid  by  the  competitors,  is  not  in  violation  of 
this  statute.    Corrigan  v.  Coney  I.  J.  Club,  27  Abb.  N.  C.  800;  40  St.  Rep.,  144. 

Pool-selling. — Pool-selling  at  horse  races  was  declared  to  be  void  by  the 
Revised  Statutes.  Brennan  v.  Brighton  B.  R.  Ass'n,  56  Hun,  189;  24  Abb.  N. 
C,  809;  30  St.  Rep.,  407;  7  N.  Y.  Supp.,  221.  This  remained  the  law  until 
the  enactment  of  the  Penal  Code.  Id.  The  Code  was  not  intended  to,  and 
did  not,  legalize  such  a  transaction  unless  permitted  by  special  laws.     Id. 

Chapter  479  of  1887,  though  it  docs  not  expressly  declare  that  pool-selling 
at  the  times  and  places  therein  specified  shall  be  legal,  infcrentially  shows  the 
intention  of  the  legislature  to  have  been  to  legalize  such  sales.  Brennan  v. 
Brighton  B.  R.  Ass'n,  56  Hun,  188;  24  Abb.  N.  C,  809;  80  St.  Rep.,  407;  7 
N.  Y.  Supp.,  221. 

The  effect  of  chap.  479  of  1887  is  that  sales  of  pools  may  be  made  between 
May  15  and  October  15,  but  they  must  l>e  confined  to  the  tracks  where  the 
races  take  place,  and  on  the  same  day  as  the  races  for  which  the  sales  may  be 
made.  Brennan  t.  Brighton  B.  R.  Ass'n,  56  Hun,  191;  24  Abb.  N.  C,  809;  80 
St.  Rep.,  407;  7  N.  Y.  Supp.,  221.  This  and  the  next  section  are  suspended 
by  this  act  for  the  period  mentioned,  without  restoring  the  preceding  law,  and 
are  thus  rendered,  for  such  time,  inapplicable  to  such  racing.     Id. 

This  section  is  still  in  force  except  so  far  as  it  has  been  modified  or  sus- 
pended by  chap.  479  of  1887.  People  ex  rel.  Ottolcngui  v .  Barbour,  5  N.  Y. 
Cr.,  384.  This  act  limited  the  number  of  days  to  thirty  in  each  year,  during 
which  races  may  be  conducted  upon  any  race  track  of  an  incorporated  racing 
association.  Id.  But  all  racing  and  pool-selling  are  confined  to  the  period 
between  May  15  and  October  15  in  each  year.     Id. 

The  case  of  Jerome  Park  Company  t.  Board  of  Police,  11  Abb.  N.  C,  842. 
arose  under  the  law  as  it  existed  in  1882,  before  the  enactment  of  chap.  479  of 
1887,  and  is  inapplicable  to  subsequent  transactions. 

In  People  ex  rel.  Ottolcngui  r.  Barbour,  5  N.  Y.  Cr.,  881,  an  agreement,  by 
which  one  party  sent  through  another  to  a  third  party  at  a  race  track,  a  sum 
of  money  to  be  invested  by  the  latter  on  a  race  to  be  run  on  that  day,  was  held 
to  constitute  a  violation  of  this  section.  The  law  prohibits  the  keeping  of  & 
room  for  the  purpose  of  recording  or  registering  bets  or  wagers.     Id. 

See  People  v.  Bauer,  37  Hun,  407;  8  N.  Y.  Cr.,  433;  People  v.  Todd,  51 
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Hun,  450;  21  St.  Rep.,  409;  4  N.  Y.  Supp..  27;  6  N.  Y.  Cr.,  222;  De  Lacy  ». 
Adams,  23  N.  Y.  Supp.,  298;  3  Mis.  Rep. ,  432. 

§  359.  Racing  of  animals  for  stake*— All  racing  or  trial  of 
speed  between  horses  or  other  animals  for  any  bet,  stake  or  re- 
ward, except  such  as  is  allowed  by  special  laws,  is  a  public  nui- 
sance; and  every  person  acting  or  aiding  therein,  or  making  or 
being  interested  in  any  such  bet,  stake  or  reward  is  guilty  of  a 
misdemeanor ;  and  in  addition  to  the  penalty  prescribed  therefor, 
lie  forfeits  to  the  people  of  this  state,  all  title  or  interest  in  any 
animal  used  with  his  privity  in  such  race  or  trial  of  speed,  and 
in  any  sum  of  money  or  other  property  betted  or  staked  upon 
the  result  thereof. 

See  notes  under  preceding  section. 

See  subd.  3  of  section  275,  ante. 

See  chap.  296  of  1893,  designed  to  encourage  the  breeding  and  improvement 
of  trotting  and  pacing  horses  in  the  state  of  New  York. 

Suspension. — The  operation  of  this  section  is  suspended  during  a  portion 
of  the  year  by  section  4  of  chap.  479  of  1887. 

Definition.— It  was  held,  in  Harris  v.  White,  81  N.  Y.,  532,  that  the  words 
"  bet  o/  stakes,"  in  the  former  statute,  did  not  include  contests  of  speed  foi 
" purses,  prizes  or  premiums,"  ns  those  terms  were  commonly  understood. 
But  see  this  section.  Brennan  v.  Brighton  Beach  Racing  Ass'n,  30  St.  Rep., 
406;  56  Hun.  190;  9  N.  Y.  Supp.,  221;  Corrigan  v.  Coney  Island  Jockey  Club, 
40  St.  Rep.,  144;  27  Abb.  N.  C.f  300;  15  N.  Y.  Supp.,  706. 


CHAPTER  X. 

Pawnbrokers. 


Section  353.  Pawnbroking  without  a  license. 

354.  Refusing  to  exhibit  stolen  goods  to  owner. 
855.  Selling  before  time  to  redeem  has  expired  and  refusing  to  dis- 
close particulars  of  sale;  when  to  transact  business. 

§  353.  Pawnbroking  without  a  license.— A  person  who 
carries  on  the  business  of  a  pawnbroker,  by  receiving  goods  in 
ptalge  for  loans  at  a  rate  of  interest  above  that  allowed  by  law, 
except  by  virtue  of  a  license  from  a  municipal  corporation  oi 
other  authority  empowered  to  grant  licenses  to  pawnbrokers,  is 
guilty  of  a  misdemeanor. 

§354.  Refusing  to  exhibit  stolen  goods  to  owner.— 

A  pawnbroker,  or  person  carrying  on  the  business  of  a  pawn- 
broker, or  a  junk  dealer,  who  having  received  any  goods  which 
have  been  embezzled  or  stolen,  refuses  or  omits  to  exhibit  them, 
upon  demand,  during  the  usual  business  hours,  to  the  owner  of 
saul  goods  or  his  agent  authorized  to  demand  an  inspection 
thereof,  is  guilty  of  a  misdemeanor. 

£  335.  Selling  before  time  to  redeem  has  expired  and 
refusing  to  disclose  particulars  of  sale  ;  when  to  transact 
business. — A  pawnbroker  who  sells  any  article  received  by  him 
11 
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in  pledge,  before  the  time  to  redeem  the  same  has  expired,  or  w 
willfully  refuses  to  disclose  the  name  of  the  purchaser  and  1 
price  received  by  him  in  pledge,  and  subsequently  sold,  is  gui 
of  a  misdemeanor.  No  pawnbroker  shall  transact  any  pawnbn 
ing  business  or  advance  any  moneys  upon  goods  pawned  or 
ceived,  except  between  hours  of  seven  o'clock  A.  M.  and  : 
o'clock  p..  m.,  on  week  days,  excepting  on  Saturday,  and  tl 
only  between  the  hours  of  seven  o'clock  A.  M.  and  twelve  o'ck 
midnight,  nor  shall  any  business  be  transacted  by  pawnbrokers 
such  between  the  hours  of  twelve  o'clock  midnight  on  Saturc 
and  seven  o'clock  a.  m.  on  Monday,  and  every  violation  of  th 
prohibitions  is  a  misdemeanor. 

Am'd  by  chap.  709  of  1893. 

This  amendment  added  the  latter  provision  of  the  present  section. 


TITLE  XL 

OF  OTHER   OFFENSES. 


Section  856.  Misconduct  of  veterinary  surgeons. 
357.  Acts  of  intoxicated  physicians. 

858.  Willfully  poisoning  food,  etc. 

859.  Overloading  passenger  vessef. 

859*1.  Offenses  against  the  Navagation  Law. 
359b.  Idem. 

860.  Unauthorized  pressure  of  steam. 

861.  Generation  of  unsafe  amount  of  steam. 

862.  Mismanagement  of  steam  boilers. 
368.  Fictitious  copartnership  names. 
363a.  Conducting  business  by  agents. 

364.  Offenses  against  trade-marks,  a  misdemeanor.  n  f 

864a.Offenses  against  marking,  etc. ,  with  words,  "  silver.      ster 

silver"  and  "solid  silver." 
864b.Same. 

865.  M  Article  of  merchandise,    defined. 
H66.  "  Trade  mark."  deilned. 

867.  When  deemed  to  be  affixed. 

868.  Imita'ion  of  trade-mark. 

869.  Persons  engaged  in  bottling  milk,  etc.,  may  register  tr 

mark. 

870.  Buying  and  selling  with  intent  to  defraud. 

871.  Search  warrant  may  issue. 

872.  Defacing  marks  upon  wrecked  property. 
873    Floating  logs  and  defacing  marks  thereon. 

374.  Officer  unlawfully  detaining  wrecked  property. 

375.  Fraud  in  affairs  of  limited  partnership. 

376.  Solemnizing  unlawful  marriages. 

877.  Unlawful  confinement  of  idiots,  insane  persons,  etc 

878*.  Taking  usury. 

379.  Reconfining  persons  discharged  upon  writ. 

880    Concealing  persons  entitled  to  writ  of  deliverance. 

881.  Innkeepers  and  carriers  refusing  to  receive  guests  and  pa 

882.  Defrauding  of  keeper  of  inn  or  boarding  house,  a  misdeme* 

883.  Protecting  civil  and  public  rights. 

884.  Acrobatic  exhibitions. 

884a.  Contracts  in  relation  to  Indian  lands. 
884b.  Unlawful  dealing  in  convict-made  goods. 
884c. 
884d. 

884c  f« 

884f.'  Failure  to  furnish  statistics  to  commissioner  of  labor ;  stati 
884g.  Refusal  tondiri    i-sp  c*<>r  to  mines  and  quarries;  laiiu 
comply  wi  li  rtq  liivimnts  of  inspector. 
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8.  Willfully  violates  any  of  the  provisions  of  section  eleven  of 
the  navigation  law,  relating  to  the  sailing  rules;  or, 

4.  Neglects  to  carry  and  show  on  a  vessel  the  lights  required  by 
section  twelve  of  the  navigation  law ;  or, 

5.  Neglects  to  carry  on  a  vessel  the  life  boats  and  life  pre- 
servers required  by  sections  fourteen  and  fifteen  of  the  navigation 
law ;  or, 

6.  Neglects  to  carry  on  a  vessel  the  steam  fire  pump  required 
by  section  thirteen  of  the  navigation  law ;  or, 

7.  Intentionally  loads  or  obstructs  or  causes  to  be  loaded  or 
obstructed  in  any  way  the  safety  valve  of  the  boiler  of  any  steam- 
boat or  naphtha  launch,  or  employs  any  other  means  or  device 
whereby  the  boiler  of  such  vessel  may  be  subjected  to  a  greater 
pressure  than  is  allowed  by  the  inspectors'  certificate,  or  intention- 
ally deranges  or  hinders  the  operation  of  any  machinery  or  device 
employed  to  denote  the  stage  of  the  water  or  steam  in  any  boiler 
or  to  give  warning  of  approaching  danger,  or  intentionally  per- 
mits the  water  to  fall  below  the  prescribed  low  water  limit  of  the 
boiler ;  or, 

8.  Acts  or  permits  another  person  to  act  as  officer  of  a  vessel 
without  having  the  license  required  by  section  seventeen  of  the 
navigation  law,  except  as  permitted  by  the  provisions  of  section 
thirty  of  the  navigation  law  ;  or, 

9.  Uses  or  permits  to  be  used  in  lamps,  lanterns  or  other  lights, 
on  a  vessel,  any  oil  which  will  not  stand  a  fire  test  of  at  least  three 
hundred  degrees  Fahrenheit;  or, 

10.  After  employing  a  steam  vessel  for  towing,  receives  any 
commission  or  compensation  for  orders  given  to  the  owner,  captain 
or  agent  of  any  vessel  for  towage;  or  interferes  with  or  hinders 
any  such  owner,  captain  or  agent,  while  in  the  prosecution  of  his 
business;  or, 

11.  Neglects  to  cause  the  dampers  in  the  pipes  or  chimneys  of 
a  steamboat  to  be  closed,  or  to  otherwise  prevent  the  escape  of 
sparks  and  coals  therefrom  while  passing  near  any  of  the  villages 
or  cities  situated  on  the  Hudson  river,  or  while  landing  or  receiv- 
ing passengers  or  freight,  or  while  lying  at  the  docks  or  wharves 
thereof. 

Is  guilty  of  a  misdemeanor. 

Added  ch.  584,  1897. 

359b.  A  pei-son  who  violates  any  other  provision  of  the  navi- 
gation law  for  which  no  other  punishment  is  prescribed  is  guilty 
of  a  misdemeanor. 

Added  ch.  584,  1897. 

§  360.  Unauthorized  pressure  of  steam.— A  person  who 
applies,  or  causes  to  be  applied,  to  a  steam  boiler  a  higher  pres- 
sure of  steam  than  is  allowed  by  law,  or  by  the  inspector,  officer 
or  person  authorized  to  limit  the  pressure  of  steam  to  be  applied 
to  such  boiler,  is  guilty  of  a  misdemeanor. 

See  section  196,  ante. 

The  case  of  Landers  t>.  Staten  I.  R.  R.  Co..  13  Abb.  N.  8.,  888,  was  reversed 
in  53  N.  Y.f  450;  14  Abb.,  N.  S.,  346. 

§  301.  Generation  of  unsafe  amount  of  steam.— A  rap- 
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tain  or  other  person  having  charge  of  the  machinery  or  boiler  of 
a  steamboat,  used  for  the  conveyance  of  passengers,  in  the  waters 
of  this  state,  who  from  ignorance  or  gross  neglect,  or  for  the  pur- 
pose of  increasing  the  speed  of  the  boat,  creates,  or  causes  to  be 
created,  an  undue  and  unsafe  pressure  of  steam,  is  guilty  of  a 
misdemeanor. 

£  S«a.  Mismanagement  of  steam  boilers.— An  engineer 
<--r  other  person  having  charge  of  a  steam  boiler,  steam  engine,  or 
other  apparatus  for  generating  or  employing  steam,  employed  in  a 
railway,  manufactory,  or  other  mechanical  works,  who,  willfully 
or  fn>m  ignorance  or  gross  neglect,  creates  or  allows  to  be  createcl 
su«;h  an  undue  quantity  of  steam  as  to  burst  the  boiler,  engine  or 
apuiratus,  or  cause  any  other  accident  whereby  human  life  is  en- 
dangered, is  guilty  of  a  misdemeanor. 

See  section  198,  ante. 

i  363.  Fictitious  copartnership  names. — A  person  who 
transacts  business,  using  the  name,  as  partner,  of  one  not  inter- 
fstrtl  with  him  as  partner,  or  using  the  designation  "  and  com- 
ity," or  "&  Co.,"  where  no  actual  partner  or  partners  are 
if  presented  thereby,  is  guilty  of  a  misdemeanor.  JJut  this  sec- 
ti'.m  does  not  apply  to  any  case,  where  it  is  specially  prescribed 
■  v  statute  that  a  partnership  name  may  be  continued  in  use  by  a 
stif  *es<or,  survivor  or  other  person. 

N.-e  chap  263  of  1893,  amending  chap.  256  of  1868,  relative  to  partner- 
fhu*  and  the  use  bv  new  partnerships  of  the  names  of  former  partnerships. 

(onstrnction.—  rf he  act  of  1833  was  held  to  be  highly  penal  and  Lot  to  l>e 
*xt»-ndt*i  by  implication  or  construction  to  cases  not  within  the  terms  of  the 
art  fairly  interpreted     Wood  v.  Erie  Railway  Co.,  72  N.  Y.t  196. 

This  section  is  highly  penal  in  its  provisions  and  cannot  be  extended,  by  the 
fiLM  motion  of  its  words,  to  include  a  case  which  is  not  within  them,  or  within 
asv  fair  significance  which  can  be  assigned  to  them.  Rosenheim  v.  Rosen- 
teli.  37  St.  Rep.,  552;  13  N.  Y.  Supp  ,  721. 

The  use  of  a  firm  name  by  an  individual  is  not  a  violation  of  this  section, 
*l*rre  he  precedes  such  mme  with  his  own  'as  sole  proprietor.'*    Id. 

A  violation  of  this  section  is  made  a  criminal  offense,  except  in  ease  of  the 
us*  of  such  names  when  authorized  bv  statute.  Matter  of  Randall,  8  X.  Y. 
Surp..  655. 

This  section  and  chap.  f>61  of  1880,  as  amended  by  chap.  3S9  of  1881,  must 
Ik  construed  together.     Id. 

It  is  not  every  case  of  transacting  business  under  a  fictitious  name  that  is 
viTbin  the  statute.     Barron  v.  Yost,  35  St.  Rep.,  381;  12  N.  Y.  Supp.,  4.">5. 

To  make  the  act  illegal,  it  must  appear  that  credit  was  given  to.  and  reliance 
pifrCvd  upon,  the  f  >lse  designation,  and  that  credit  was  given  to  the  person,  or 
ptr^ifis.  using  the  false  designation.     Id. 

When  not 'criminal. — The  purpose  of  the  statut  •  was  to  protect  persons 
ginnz  credit  to  the  tiYtitous  firm  on  the  faith  of  the  fictiti  us  designation.  Gav 
«.  ivibold,  U7  N.  Y  .  4  72. 

It  was  not  needed  for  the  protection  of  those  who  obtained  credit  from  such 
*f.rra.     Id. 

A  foreign  co-partnership*,  using  the  words  "  and  company."  who  do  not  rep- 
?»-*-rit  actual  partners,  are  not  guilty  of  an  infraction  of  this  section.  Colin  c 
G-^-halk.  HI  St.  Rp.,8M. 


> 


363a.  Conducting  business  by  agents.— 1.  Any    person 

t-ow  carrying  on  or  conducting  a  general  mercantile  or  manufac- 
turing business  within  this  state,  or  hereafter  commencing  such 
business  at  or  in  a  fixed  location,  as  agent  or  manager  for  another 
or  others,  shall,  within  thirty  days  after  the  passage  of  this  act,  or 
.  the  commencement  of  such  business,  iilo  a  sworn  statement,  veii- 
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fied  by  such  agent  and  principal  or  principals,  in  the  county  clerk 
office  of  the  county  within  which  said  business  is  carried  on,  ste 
ing  the  nature  of  the  business  and  the  full  name  and  residence 
such  principal  or  principals. 

2.  Any  person  or  persons,  principal  or  principals,  may  be  i 
lieved  from  all  liability  for  the  future  act  of  such  agent  or  man 
ger  by  filing  in  the  office  of  the  county  clerk  where  the  origin 
statement  appointing  such  agent  or  manager  is  filed,  a  state  me 
revoking  sucn  agency  or  managership,  to  take  effect  ten  days  aft 
the  filing  thereof ;  provided  he  shall,  at  or  before  the  date  of  sue 
filing  serve  either  personally  or  by  mail,  in  the  manner  prescribed  t 
the  Code  of  Civil  Procedure  for  service  of  papers  in  civil  a 
tions,  a  copy  of  such  revocation  statement  on  each  person  or  fir 
with  whom  such  principal  shall  have  transacted  any  busine 
through  such  agent  or  manager  within  six  months  previous 
such  filing.  But  failure  to  make  service  of  such  statement  shs 
not  invalidate  such  revocation  except  as  to  persons  not  so  serve 
said  statement  to  be  acknowledged  before  an  officer  authorized 
take  acknowledgments  of  deeds  and  to  be  published  in  at  lea 
three  consecutive  issues  of  the  newspaper  published  in  the  couni 
and  nearest  to  the  place  where  the  business  of  said  agent  or  man 
ger  is  carried  on  ;  but  if  no  newspaper  is  published  in  said  count 
then  said  statement  shall  be  published  in  the  newspaper  published  nearest 
the  place  where  such  business  shall  be  carried  on. 

3.  The  county  clerk  shall  keep  a  register  of  the  names  of  such  agentr  in  i 
phabeticul  order,  and  of  their  principals,  for  which  registering  and  filing 
shall  receive  a  fee  of  one  dollar;  and  copies  of  such  certificate  and  registry  a 
titled  by  him  and  the  affidavit  of  such  publication,  shall  be  evidence. 

4.  Any  person  or  persons  failing  to  make  and  file  the  statement  required  1 
the  first  paragraph  of  this  act,  as  therein  required,  shall  be  guilty  of  a  mist 
meanor.     [Ara'd  by  chap.  890  of  1895.     To  take  effect  September  1,  1895.] 

This  section  was  added  by  chap.  708  of  1893. 

The  amendment  of  1895  added  to  this  subdivision  latter  part,  beginni 
with  the  word  " provided"  down  to  words  "said  statement,  and  insert 
words"  "and  nearest  to  the  place  where,"  and  "  nearest  to  the  place  wh< 
•uch  business  shall  be  carried  on." 

§  363  b.  1.  No  person  or  persons  shall  hereafter  carry  on 
conduct  or  transact  business  in  this  state  under  any  assum- 
name  or  under  any  designation,  name  or  style,  corporate  or  otht 
wise,  other  than  the  real  name  or  names  of  the  individual  or  i 
dividuals  conducting  or  transacting  such  business,  unless  su< 
person  or  persons  shall  file  in  the  office  of  the  clerk  of  the  eoun 
or  counties  in  which  such  person  or  persons  conduct  or  tran«a< 
or  intend  to  conduct  or  transact  such  business,  a  certificate  setii 
forth  the  name  under  which  such  business  is,  or  is  to  be,  cc 
ducted  or  transacted,  and  the  true  or  real  full  name  or  names  of  t 
person  or  persons  conducting  or  transacting  the  same,  with  t 
postoffice  address  or  addresses  of  said  person  or  persona  Sm 
certificate  shall  be  executed  and  duly  acknowledged  by  thepers< 
or  persons  so  conducting,  or  intending  to  conduct  said  business. 
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2.  Persons  now  oond acting  such  business  under  an  assumed  name, 
or  under  any  such  designation  referred  to  in  subdivision  one,  shall 
file  such   certificate  as  hereinbefore  prescribed,  within  thirty  days 
after  this  act  shall  take  effect,  and  persons  hereafter  conducting  or 
transacting  business  as  aforesaid  shall,   before  commencing  said 
business,  file  such  certificate  in  the  manner  hereinbefore  prescribed. 
3.  The  several  county  clerks  of  this  state    shall  keep  an  alpha- 
betical index  of  all  persons  filing  certificates,  provided  for  herein 
and  for  the  indexing  and  filing  of  such  certificates,  they  shall  receive 
a  fee  of  twenty-five  cents.     A  copy  of  such  certificate  duly  cer- 
tified to  by  the  county  clerk  in  whose  office  the  same  shall  be  filed 
shall  be  presumptive  evidence  in  all   courts  of  law  in  this  state  of 
the  facts  therein  contained. 

■L  This  act  shall  in  no  way  affect  or  apply  to  any  corporation 
duly  organized  under  the  laws  of  this  state,  or  to  any  corporation 
organized  under  the  laws  of  any  other  state  and  lawfully  doing 
business  in  this  state,  nor  shall  this  act  be  deemed  or  construed  to 
prevent  the  lawful  use  of  a  partnership,  name  or  designation,  pro- 
vided that  such  partnership  name  or  designation  shall  include  the 
true  or  real  name  of  at  least  one  of  such  persons  transacting  such 
business. 

■5.  Any  person  or  persons  carrying  on,  conducting  or  transacting 
business  as  aforesaid,  who  shall  fail  to  comply  with  the  provisions 
of  this  act,  shall  be  guilty  of  a  misdemeanor. 
4  J4-4  v_  ^  oi a  r,f  ionn     Tn  effect  Sept.  1,  1900. 
§  864,  Offenses  against  trade-marks. 

Subd.    S.   Any   person,   firm,    corporation   or   association 
any  employee  thereof,  who,  in  a  newspaper,  circular  or  other  pi 
caUon  published  in  this  state,  knowingly  makes  or  disseminc 
any  statement  or  assertion  of  fact  concerning  the  quantity 
quality,  the  value,  the  method  of  production  or  manufacture 
the  reason  for  the  price  of  his  or  their  merchandise,  or  the  mam 
or  source  of  purchase  of  such  merchandise,  or  the  possession 
rewards,  prizes  or  distinctions  conferred  on  account  of  such  m 
chandise  or  the  motive  or  purpose  of  a  sale,  intended  to  give  x 
appearance  of  an  offer  advantageous,  to  the  purchaser  which 
untrue  or  calculated  to  mislead,  shall  be  quiltit  of  a  misdemean 
Inserted  by  L.  1904,  chap.  423.    In  effect  April  27,  1904. 

mJ^L^  Tr  *  2'  ^  Per8°n'  fim'  corPoration  or  association 

IfaTKTl      T    Th°  V1°lat€8  ^  Pr°Vi3i0n  °f  tW«  act  ■*■»  be  liable 
afinetf  not  less  than  twenty-five  nor  more  than  one  hundred  dollars  for  e* 


ft.  Who  knowingly  sells,  offers  or  exposes  for  sale,  any  goods, 
*nich  are  represented  in  any  manner,  by  word  or  deed,  to  be  the 
Manufacture  or  product  of  any  person,  linn  or  corporation,  other 
than  himself,  unless  such  goods  are  contained  in  the  original  pack- 
•K^arnl  under  the  labels,  marks  or  names  placed  thereon  by  the 
Manufacturer  who  is  entitled  to  use  such  mark?,  names,  brands  or 
wle-roarfa/  or 
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7.  Who  shall  sell  or  shall  expose  for  sale  any  goods  in  bulkf 
to  which  no  label  or  trade-mark  shall  be  attached,  and  shall,  by 
representation,  name  or  mark  written  or  printed  thereou,  represent 
that  such  goods  are  the  production  or  manufacture  of  a  person 
who  is  not  the  manufacturer; 

Is  guilty  of  a  misdemeanor. 

Amended  by  chap.  384  of  1882. 

This  amendment  was  made  before  the  Code  went  into  operation. 

Am'd  by  chap.  45  of  1889. 

This  amendment  somewhat  modified  the  original  section  and  added  subdivi- 
sions r>,  6  and  7  thereto. 

See  .section  56  of  Code  of  Criminal  Procedure. 

See  chap.  219  of  1893,  for  the  better  protection  of  skilled  labor  in  the  use  or 
labels,  marks,  names,  brands  and  devices  designating  the  product  of  skilled  labor. 

Assignment—  A  trade-mark  which  has  been  transferred  or  assigned  must, 
to  be  capable  of  forgery,  have  upon  it  a  statement  of  the  fact  of  the  assign- 
ment.    People  r.  Molins,  7  N.  Y.  Cr.,  51. 

Intent.— The  jury  must  be  satibfied  beyond  reasonable  douU  that  the  act 
was  done  with  ii.'ter.t  to  defraud,  and,  to  show  such  intent,  that  the  defendant 
knew  the  rights  of  the  party  intended  to  be  defrauded.     Id. 

They  must  also  be  satisfied  that  the  alleged  trade-mark  was  the  exclusive 
pruixjfly  of  the  defendant,  and  had  not  been  abandoned  by  acquiescence  in  its 
use  by  others.     Id. 

Jurisdiction.— The  courts  of  this  state  have  jurisdiction  to  try  a  defendant 
for  counterfeiting  a  foreign  trade-mark.     Id. 

Trade  union.— A  trade-mark,  designed  by  a  voluntary  trade  union  associa- 
tion, whkh  neither  carries  on  business  nor  owns  the  products  to  which  the 
trade-mark  lalwl  is  attached,  mav  be  counterfeited.  People  r.  Fisher,  60  Hun, 
652;  20  St.  Rep.,  538;  3  N.  Y.  Supp.,  787. 

§  304a.  Offenses  against  marking,  etc.,  words  "silver," 
"  sterling  silver,"  or  "  solid  silver/' — Any  person,  firm,  cor- 
poration, or  association  who  makes  or  sells,  or  offers  to  sell  or  dis- 
pose of,  or  has  in  his  or  her  possession  with  intent  to  sell  or  dis- 
pose of,  any  article  of  merchandise  marked,  stamped  or  branded 
with  the  words  "sterling"  or  "sterling  silver,"  or,  incased  or  in- 
closed in  any  box,  package,  cover  or  wrapper,  or  other  thing  in, 
by  or  with  which  the  said  article  is  packed,  inclosed  or  otherwise 
prepared  for  sale  or  disposition,  having  thereupon  any  engraving 
or  printed  label,  stamp,  imprint,  mark  or  trade  mark,  indicating 
or  denoting  by  such  marking,  stamping,  branding,  engraving  or 
printing  that  such  article  is  silver,  sterling  silver,  or  solid  silver, 
unless  nine  hundred  and  twenty-five  one-thousandths  of  the  com- 
ponent parts  of  the  metal  of  which  the  said  article  is  manufactured 
is  pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.  8:*0  of  1898.     Iu  effect  April  20,  1898. 

§  364b.  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
■narked,  stamped  or  branded  with  the  words  "coin"  or  "coin  sil- 
ver/' or  incased  or  inclosed  in  any  box,  package,  cover  or  wrapper 
or  other  thing  in,  by  or  with  which  the  said  article  is  packed,  in- 
closed or  otherwise  prepared  for  sale  or  disposition,  having  there- 
upon any  engraving  or  printed  label,  stamp,  imprint,  mark  or 
trade  mark  indicating  or  denoting  by  such  marking,  stamping, 
branding,  engraving  or  printing  that  such  article  is  coin  or  coin 
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silver,  unless  nine  hundred  one-thousandths  part  of  the  component 
parts  of  the  metal  of  which  the  said  article  is  manufactured  is- 
pare  silver,  is  guilty  of  a  misdemeanor. 
Am'd  by  chap.  880  of  1896.    In  effect  April  20,  1808.  i 

§  364c.  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise, 
whose  component  parts  are  made  of  the  same  metal  soldered  to- 
gether, which  article  is  marked,  stamped,  or  branded  with  the 
words  "sterling"  or  u sterling  silver,"  unless  all  of  said  component 
parts  shall  contain  not  leas  than  nine  hundred  and  twenty-five  one- 
thousandths  parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.  880  of  1898.    Io  effect  April  20,  1898.  9 

§  364<L  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise, 
whose  component  parts  are  made  of  the  same  metal  soldered  to- 
gether, which  article  is  marked,  stamped,  or  branded  with  the 
words  "coin"  or  "coin  silver,"  unless  all  of  said  component  parts 
shall  contain  not  less  than  nine  hundred  one-thousandths  parts  of 
pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.  880  of  1898.    In  effect  April  20, 1898. 

§  364e.  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
composed  of  leather,  shell,  ivory,  celluloid,  pearl,  glass,  porcelain, 
pottery,  steel,  or  wood  to  which  is  applied  or  attached  a  metal 
mounting  marked,  stamped  or  branded  with  the  words  "  sterling  " 
or  " sterling  silver,"  unless  said  applied  or  attached  metal  mounting 
■hall  contain  not  less  than  nine  hundred  and  twenty-five  one- thou 
widths  parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.  880  of  1898.    In  effect  April  20,  1898. 

§  364f  Any  person,  firm,  corporation  or  association  who  makes 
or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos- 
session with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
comprised  of  leather,  shell,  ivory,  celluloid,  pearl,  glass,  porcelain, 
pottery,  steel  or  wood  to  which  is  applied  or  attached  a  metal 
mounting  marked,  stamped  or  branded  with  the  words  "coin"  or 
ucoin  silver,"  unless  said  applied  or  attached  metal  mounting  shall 
contain  not  less  than  nine  hundred  one-thousandths  parts  of  pure 
silver,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  380  of  1898.    In  effect  April  20,  1898. 

§  361g.  Any  person,  firm,  corporation  or  association  who 
makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or 
its  possession  with  intent  to  sell  or  dispose  of,  any  article  of  mer- 
chandise comprised  of  works  or  movements  and  a  case  or  covering 
ip:>lied  or  attached  thereto,  wholly  or  partially  concealing  said 
works  or  movements  marked,  stamped  or  branded  with  tin*  words 
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"  sterling  "  or  "  sterling  silver,"  unless  said  case  or  covering  shall 
contain  not  less  than  nine  hundred  and  twenty-five  one-thousandths 
parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 
Am'd  by  chap.  330  of  1398.  In  effect  April  20,  1898. 
§  36-lh,  Any  person,  firm,  corporation  or  association  who 
makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or 
its  possession  with  intent  to  sell  or  dispose  of,  any  article  of  mer- 
chandise comprised  of  works  or  movements  and  a  case  or  cover- 
ing applied  or  attached  thereto,  wholly  or  partially  concealing  said 
works  or  movements  marked,  stamped  or  branded  with  the  words 
"  coin  "  or  "  coin  silver  "  unless  said  case  or  covering  shall  contain 
not  less  than  nine  hundred  one-thousanths  parts  of  pure  silver,  is 

^     guilty  of  a  misdemeanor. 

*         Am'd  by  ch.  330  of  1898.    In  effect  April  20,  1898. 

§  364i.  Any  person,  firm,  corporation  or  association  who 
makes  or  sells  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her,  or 
its  possession  v  ith  intent  to  sell  or  dispose  of,  any  collars  or  cuffs 
marked,  stamped  or  branded  with  the  words  "  linen,"  "pure  linen  " 
or  "all  linen5  or  incased  or  enclosed  in  any  box,  package,  cover 
or  wrapper  or  other  thing  in,  by  or  with  which  the  said  article  is 

Eaekcd,  enclosed,  or  otherwise  prepared  for  sale  or  disposition, 
aving  thereupon  any  engraving  or  printed  hibel,  stamp,  imprint, 
mark,  or  trade  mark,  indicating  or  denoting  by  such  marking, 
stamping,  branding,  engraving  or  printing,  that  such  article  is 
14  linen,"  "pure  linen,"  or  "all  linen,"  unless  the  material  of  which 
the  said  collars  or  cuffs  are  manufactured  contains  at  least  one 

§  364-j.  Stamping  or  marking  articles  made  of  gold. 

Any  person,  firm,  corporation  or  association  who  or  which  makes 
or  sells  or  offers  to  sell  or  dispose  of,  or  has  in  his,  her  or  its  pos-  s 
session  with  intent  to  sell  or  dispose  of,  any  article  of  merchandise,  ■ 
constructed  in  whole  or  in  part  of  gold  or  of  any  alloy  of  gold  and 
having  stamped,  branded,  engraved  or  imprinted  thereon  any  mark  ^  penal 
indicating  or  designed  or  intended  to  indicate  that  the  gold  or  alloy  grware. 
of  gold  in  such  aHicle  is  of  a  greater  degree  or  karat  of  fineness  by 
more  than  one  karat  than  the  actual  quality  or  fineness  of  such 
gold  or  alloy,  is  guilty  of  a  misdemeanor. 

New.    Added  by  L.  1905,  chap.  287.    In  effect  January  1,  1906. 

poration  or  association  for  violations  of  sections  three  hundred  and 
sixty-four-a,  three  hundred  and  sixty-four-b,  three  hundred  and 
sixty-four  c,  three  hundred  and  sixty-four-d,  three  hundred  and 
sixty-foure,  three  hundred  and  sixty-four-f,  three  hundred  and 
aixty-four-g,  or  three  hundred  and  sixty-four- h,  of  the  penal  code. 
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tue  magistrate  must  issue  a  summons  in  substantially  the  form 
prescribed  in  section  six  hundred  and  seventy-six,*  signed  bv 
aim  with  his  name  of  office,  requiring  the  accused  to  appear  be- 
fore him  at  a  specified  time  and  place  to  answer  the  charge  ;  the 
time  to  be  not  more  than  twenty  days  after  the  issuing  of  the  sum- 
mons. 

§  2.  The  summons  must  be  served  by  delivering  a  copv  thereof 
and  showing  the  original  to  the  defendant ;  or,  if  the  defendant 
be  a  corporation,  by  delivering  a  copy  thereof  and  showing  the 
original  to  the  president  or  other  head  of  the  corporation ;  or,  to 
the  secretary,  cashier  or  managing  agent  thereof. 

§  3.  At  the  time  appointed  the  magistrate  must  proceed  to  in- 
vestigate the  charge,  in  the  manner  provided  by  law  for  the  in- 
vestigation of  a  charge  against  any  natural  person  or  corporation, 
brought  before  him,  so  far  as  those  proceedings  are  applicable, 
except  as  provided  by  sections  four,  five,  six  and  seven. 

§  4.  If  it  shall  appear  to  the  magistrate  upon  the  investigation 
that  the  defendant  has  filed  a  bond  as  provided  in  section  five, 
and  that  the  article  of  merchandise  concerning  which  the  charge 
is  brought  was  not  made  or  altered  in  any  way  by  the  defendant, 
and  that  it  was  acquired  by  him  in  good  faith  as  an  article  of 
the  standard  of  purity  prescribed  in  sections  three  hundred  and 
sixty-four-a,  three  hundred  and  sixty-four-b,  three  hundred  and 
sixty-four-c,  three  hundred  and  sixty-four-d,  three  hundred  and 
sixty -four-e,  three  hundred  and  sixty-four-f,  three  hundred  and 
sixty-four-g,  or  three  hundred  and  sixty-four-h,  of  the  penal  code, 
and  without  knowledge  or  information  on  the  part  of  the  defend- 
ant to  the  contrary,  the  charge  must  be  dismissed  and  the  defend- 
ant discharged,  provided  the  person  from  whom  the  defendant 
acquired  the  article  is  within  the  jurisdiction  of  the  court  or  has 
likewise  filed  a  similar  bond,  which  bo; id  is  in  full  force  and  effect 
at  the  time  of  the  sale  by  said  defendant,  and  provided  also  the 
defendant  furnish  to  the  magistrate  an  affidavit  stating  the  name, 
residence  and  place  of  business  of  the  person  from  whom  the 
article  was  acquired  by  the  defendant,  and  the  circumstances  of 
its  acquisition,  together  with  an  undertaking  with  two  sufficient 
sureties,  in  a  sum  to  be  fixed  by  the  magistrate,  conditioned  for 
the  appearance  of  the  defendant  to  testify  in  any  prosecution, 
action  or  proceeding  against  the  person  from  whom  the  article 
was  acquired,  or  in  any  action  or  proceeding  upon  the  bond  given 
by  such  person. 

§  5.  Any  manufacturer  of  silverware,  or  any  wholesale  or  retail 
dealer  in  silverware,  upon  payment  of  a  fee  of  fifteen  dollars, 
mav  file  in  the  office  of  the  secretary  of  state  a  bond,  executed 
by 'himself  as  principal,  and  by  a   fidelity  or  surety  company 

*  Crim.  Code. 
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authorized  by  the  laws  of  this  state  to  trarfBact  business,  or  by 
himself  as  principal  and  two  sufficient  sureties,  both  of  whom  must 
be  freeholders,  and  at  lea-t  one  of  whom  must  be  a  resident  of  this 
state  and  a  freeholder  therein,  which  bond  shall  be  approved  by  a 
justice  of  the  supreme  ourt,  and  be  subject  to  the  provisions  of 
chapter  eight,  title  six,  article  fifth,  of  the  code  of  civil  procedure, 
so  far  as  they  are  applicable,  in  the  penal  sum  of  five  thousand  dollars, 
conditioned  for  faithful  compliance  with  all  the  provisions  of  sec- 
tions three  hundred  and  cixty-four-a,  three  hundred  and  sixty- 
four-b,  three  hundred sixty-four-c,  three  hundred  and  sixty-fourd, 
three-hundred  and  sixty-four-e,  three-hundred  and  sixty-four-f, 
three  hundred  and  sixty-four-g,  or  three  hundred  sixty-four-h  of 
the  penal  coda 

§  6.  Upon  satisfactory  proof  by  affidavit  to  the  attorney-gen- 
xeral,  of  a  violation  of  any  provision  of  sections  three  hundred  and 
sixty-four-a,  three  hundred  and  sixty-four-b,  three  hundred  and 
sixty-four-c,  three  hundred  and  sixty-four-d,  three  hundred  and 
sixty-four-e,  three  hundred  and  sixty-four-f,  three-hundred  and 
sixty-four-g,  or  three  hundred  and  sixty-four-h,  of  the  penal  code, 
it  snail  be  his  duty  to  declare  the  bond  provided  for  in  the  pre- 
ceding section  forfeited,  and  to  forthwith  proceed  on  behalf  of  the 
people  of  the  state  of  New  York  to  recover,  as  liquidated  damages 
the  whole  of  the  sum  specified  therein  from  the  parties  thereto, 
against  whom  judgment  for  the  entire  amount  must  be  rendered 
upon  proof  duly  made  of  a  violation  by  the  principal  of  any  pro- 
vision of  the  said  sections  of  the  penal  code,  unless  the  principal 
shall  already  have  been  convicted  in  a  criminal  prosecution  for  the 
same  violation.  If,  however,  at  any  time  before  the  recovery  of 
judgment  upon  such  forfeiture,  the  principal  shall  appear  before 
the  magistrate  who  issued  such  warrant  or  summons,  so  that  the 
charge  against  him  may  be  duly  examined  and  proceeded  with 
criminally,  any  proceedings  before  the  attorney-general  shall  be 
discontinued,  and  if  the  bond  sliall  have  been  meanwhile  forfeited, 
such  forfeiture  shall  be  rescinded  by  the  attorney-general,  and  any 
subsequent  action  thereon  thereby  rendered  null  and  inoperative: 

§  7.  Proof  of  the  actual  recovery  by  the  people  of  the  state  of 
the  whole  amount  named  in  a  bond  given  pursuant  to  the  pro- 
visions of  section  five,  may  be  pleaded  in  bar  of  any  subsequent 
criminal  prosecution  for  the  same  violation  for  which  the  recovery 
upon  the  bond  was  had. 

§  8.  This  act  shall  take  effect  immediately. 

§  305.  "  Article  of  merchandise  "  defined.— The  expres- 
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i  u  article  of  merchandise,"  as  used  in  this  title,  signifies  anj 
ds,  wares,  work  of  art,  commodity,  compound,  mixture,  or  othe 
paration  or  thing,  which  may  be  lawfully  ker  t  or  offered  for  sale 
.mended  by  chap.  894  of  1888. 
nil  amendment  was  made  before  the  Code  went  into  operation. 

|M6.  "Trade-mark"  defined.— A  u trade-mark"  is  a 
jrk  used  to  indicate  the  maker,  owner  or  seller  of  an  article  of 
rchandise,  and  includes,  among  other  things,  any  name  of  a 
rson,  or  corporation,  or  any  letter,  word,  device,  emblem,  figure, 
il,  stamp,  diagram,  brand,  wrapper,  ticket,  stopper,  label,  or 
ler  mark,  lawfully  adopted  by  nim,  and  usually  affixed  to  an 
icle  of  merchandise,  to  denote  that  the  same  was  imported, 
tnufactured,  produced,  sold,  compounded,  bottled,  packed,  or 
lerwise  prepared  by  him;  and  also  a  signature  or  mark, 
id  or  commonly  placed,  by  a  paititer,  sculptor,  or  other  artist, 
on  a  painting,  drawing,  engraving,  statue,  or  other  work  of 
,  to  indicate  that  the  same  was  designed  or  executed  by  him. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 
that  may  be. — The  authorities  upon  the  subject  of  trade-marks  were  col- 
ri  and  discussed  in  Newman  t>.  Alvord,  51  N.  Y.t  189. 
iny  words  selected  arbitrarily,  not  expressive  of  the  quality  or  character  of 
article,  and  not  previously  appropriated  by  any  other  person  to  designate 
milar  commodity,  may  be  used  as  a  trade-mark  for  such  article.  Smith  v. 
bury,  25  Hun,  232. 

L  person  cannot  make  a  trade-mark  of  his  own  name  and  thus  debar  others, 
ine  the  same  name,  from  using  it  in  their  business.  Meneely  v.  Meneely* 
N.V,  427. 

rbe  name  of  a  place  may  be  adopted  and  used  as  a  trade-mark.  Newman 
Uvord,  51  N.Y.,  189. 

Trade-mark  in  illustrations,  in  a  book  or  paper,  cannot  be  established, 
inro  «.  Smith,  55  Hun.  419;  29  St.  Rep.,  100. 

Trade-marks  may  consist  of  pictures,  symbols,  or  a  peculiar  form  or  fashion 
label,  or  they  may  consist  simply  of  a  word  or  words.  Hier  v.  Abrahams* 
X    Y.,519. 

Where  the  trade-mark  is  a  picture,  there  must,  to  constitute  an  infringement, 
such  an  imitation  as  to  amount  to  a  false .  representation,  liable  to  deceive 
e  public.     Id. 

A  private  mark  used  for  office  convenience  and  employed  only  to  indicate 
Be  of  paper,  does  not  constitute  a  trade-mark.  Ward  <fe  Co.  v.  Ward,  40  St. 
cp..  7U2. 

The  adoption  of  a  fanciful  or  arbitrary  name,  to  distinguish  work9  from 
i*cr».  will  be  protected.  Munro  v.  Beadle,  55  Hun,  312;  2$  St.  Rep.,  503. 
Where  the  trade-mark  consists  of  a  word,  it  continues  to  be  the  distinguish- 
■i  mark  of  the  manufacture  to  which  it  is  applied,  in  whatever  form  it  h 
•intol  or  represented.  Hier  v.  Abrahams,  82  N.  Y.,  519. 
An  exclusive  right  cannot  be  acquired  to  the  use  of  the  words  "  gold  medal " 
i  trade  mark  upon  the  wrappers  of  a  manufactured  article.  Taylor  v.  Gil- 
s.59X.  Y.,  331. 

I;  was  held,  in  Caswell  c.  Davis,  58  N.  Y.,  223,  that  the  phrase  "  Ferro- 
if*phorated  Elixer  of  Calisaya  Bark,"  could  be  protected  as  a  trade-mark. 
Words  "  International  Banking  Co."  cannot  be  exclusively  appropriated  as 
Tide  mark  or  name  of  place  of  business.     Koehler  v.  Sanders,  33  St.  Rep., 
«. 

Words  "  Compressed  Yeast"  are  not  the  subject  of  trade-mark.  Fleisch- 
ld  t.  Newman,  21  St  Rep.,  790.  Nor  can  a  form  of  package  be  appropri- 
si  so  as  to  exclude  others  from  using  it.    Id. 

The  word  "Congress,"  used  in  connection  with  the  bottling  and  sale  of 
ixer  flowing  from  Congress  spring,  is  a  proper  and  legitimate  business  trade- 
ut     Congress  Spring  Co.  t>.  High  Rock  Spring  Co.,  45  N.  Y.t  291. 
see  People  t>.  Fisher,  50  Hun.  554;  20  St.  Rep.,  538;  3  N.  Y.  Supp.,  787; 
agner  v.  Daly,  50  St.  Rep.,  841;  22  N.  Y.  Supp.,  495,  dissenting  opinion. 


§  367.  Affixing  defined. 

A  trade-mark  is  deemed  to  be  affixed  to  an  artiele  o 
di.se,  when  it  is  placed  in  any  manner  in  or  upon,  eitlic 

1.  The  artiele  itself;  or 

2.  A  box,  hale,  barrel,  hot  tie,  case,  cask,  platter  or  < 
or  package,  or  a  cover,  wrapper,  stopper,  brand,  lain 
thing,  in,  by  or  with  which  the  goods  are  packed,  inclose 
wise  prepared  for  sale  or  disposition. 

Amended  by  L.  1904,  chap.  404.    In  effect  April  20,  1004. 

— «—  «»«   «m  tMiv-iuai -jl.  —  An    imitation 

"trade-mark"  is  that  which  so  far  resembles  a   genuine 
mark  as  to  be  likely  to  induce  the  belief  that  it  is  genuine,  w 
by  the  use  of  words  or  letterg,  similar  in  appearance  or  in 
or  by  any  sign,  device  or  other  means  whatsoever. 

Amcndtd  by  chapter  3*4  of  1882. 

This  umem finent  was  made  before  the  Code  went  into  operation. 

What  in  ail  imitation— As  to  want  amounts  to  an  imitation  of  ; 
mark.  see  Column  /•.  Crump.  70  X.  Y.,  573. 

The  resemblance  of  the  simulated  to  the  genuine  trade-mark  must 
its  to  amount  to  a  false  representation,  which  is  liable  to  deceive  the 
and  enable  the  imitator  to  pass  oil  his  good*  as  those  of  the  person  who* 
mark  in  imitated.  Popham  r.  Cole,  6«  N.  Y.,  69.  When  ordinary  a 
on  the  part  of  customers  will  enable  ihera  to  discriminate  batw^— 

§  369.  Refilling  or  selling  stamped  mineral  water 
;  cetera. 

Any  person  engaged  in  making,  bottling,  packir 
asing  of  milk,  ale,  beer,  eider,  mineral  water  o 
•  in  making,  selling  or  disposing  of  articles  of  pa± 
is  title  as  owner  of  a  trade-mark  by  tiling  with 
ate  and  the  clerk  of  the  county  where  the  princi 
sss  of  such  person  is  situated,  a  description  o 
svices  used  by  him  in  his  business,  and  in  case  s 
sretofore  published  according  to  the  laws  existi 
iiblication,  causing  the  same  to  be  published  ii 
ie  county,  three  weeks  daily,  if  in  the  city  of  Xe 
rn,  and  weekly  if  in  any  other  part  of  tin*  stu 
Lark  shall  be  tiled  which  is  not  and  cannot  becoi  a 

lark,  or  which  is  merely  the  niune  of  a  person,  li       ^i  c<  5n 

^accompanied  by  a  mark  sufficient  to  distinguish  it  from  he 

amo  when  used  by  another  person.     After  such  registrc  itio 

3e  without  the  consent,  of  the  owner  of  the  trade-mark  so  •  w 

r  the  filling  of  any  bottle,  siphon,  barrel,  platter,  vessel, 
)r  the  purpose  of  sale,  or  for  the  sale,  therein,  of  any  j 
ie  same  genera]  nature  and  ijuality  which  said  bottle 
Etrrel,  platter,  vessel  or  other  thing  before  contained,  wit 
t>] iteration  or  defacement  of  the  trade-mark  upon  it,  wl 
■ade-mark  can  bo  obliterated  or  defaced  without  substa 
lry  to  the  bottle,  siphon,  barn.1],  platter,  vessel  or  other 
3  to  prevent  its  wrongful  use,  shall  be  deemed  a  misde 
Amended  by  L.  1904,  chap.  494.    In  effect  April  29,  1904. 


or  I 
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may  thereupon  inquire  into  the  circumstances,  and  if  on  exami- 
nation he  finds  that  such  person  has  been  guilty  of  the  offense 
charged,  he  may  hold  the  offender  to  bail  to  await  the  action  of 
the  grand  jury,  and  the  offender  shall  also  be  liable  to  an  action 
on  the  case  for  damages  for  such  wrongful  use  of  such  trade- 
mark at  the  suit  of  the  owner  thereof,  and  the  party  aggrieved 
shall  also  have  his  remedy  according  to  the  course  of  equity  to 
enjoin  the  wrongful  use  of  his  trade-mark,  and  to  recover  com- 
pensation therefor  in  any  court  having  jurisdiction  over  the  per- 
son guilty  of  such  wrongful  use. 

Amended  by  chapter  384  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 

Remedies.— Under  chap.  181  of  1888,  the  magistrate  has  the  discretion  to 
refuse  to  bring  the  person  before  him  for  conviction  in  the  summary  manner 
specified  in  section  4  of  the  act,  or  to  bring  him  and  proceed  in  the  manner 
directed  by  the  Code  of  Criminal  Procedure.  People  ex  rel.  Fellows  f>.  Hogan, 
65  Hun,  891;  7  N.  Y.  Cr.,  476;  29  St.  Rep.,  110:  8  N.  Y.  8upp.,  451.  After 
the  person  has  been  brought  and  examined  l)efore  him,  the  magistrate  may, 
it  items,  impose  the  punishment  in  such  summary  manner,  or,  under  the  pro- 
visions of  the  Criminal  Code  (sections  56  and  64)  send  the  case  for  trial  before 
the  special  sessions,  if  the  defendant  so  elects.    Id. 

The  provisions  of  chap.  377  of  1887,  as  amended  by  chap.  181  of  1888,  give 
two  separate  remedies  :  (1.)  Under  section  2,  which  declares  the  offense  a  mis- 
demeanor; (2  )  Under  section  4  which  authorizes  the  magistrate,  issuing  the 
search  warrant,  to  try  the  offender  in  a  summary  manner.  People  ex  rel. 
Fellows  v.  Hogun,  123  N.  Y.  219;  33  St.  Rep.,  48.  The  mandatory  provisions 
of  section  4  apply  only  where  the  magistrate  takes  jurisdiction  under  its  sum- 
mary provisions,  and  do  not  prevent  him  from  sending  the  case  to  the  sessions 
for  trial.    Id. 

See  Mullins  v.  People,  24  N.  Y.,  399;  23  How.   289. 

§  373.  Defacing  marks  upon  wrecked  property. — A  per- 
son who  defaces  or  obliterates  the  marks  upon  wrecked  property, 
or  in  any  manner  disguises  the  appearance  thereof,  with  intent 
to  prevent  the  owner  from  discovering  its  identity,  or  who  des- 
troys or  suppresses  any  invoice,  bill  of  lading  or  other  document 
tending  to  show  the  ownership  thereof,  is  guilty  of  a  misde- 
meanor. 

Goods  contained  in  a  vessel  sunk  or  abandoned  at  sea,  and  which  are  not 
cast  upon  the  shore,  are  not  "wrecks."    Baker  v.  Hoag,  7  N.  Y.,  666. 

§  373.  Floating  logs  and  defacing  marks  thereon.— A 

person  who : 

1.  Floats,  runs  or  assists  in  floating  or  running  any  lumber,  logs 
or  other  timber  upon  or  over  any  river  not  excepted  by  law, 
within  this  state,  recognized  by  law  or  use  as  a  public  highway 
for  the  purpose  of  floating  and  running  lumber,  logs  and  other 
timber  therein,  without  first  filing  the  bond  executed  and  approved 
as  required  by  law ;  or 

2.  Unlawfully  cuts  out,  alters  or  defaces  any  mark  made  upon 
any  log  or  lumber,  whether  such  mark  be  recorded  or  not,  or  puts 
a  false  mark  upon  any  log  or  lumber  floating  in  any  of  the  waters 
of  this  state  or  lying  upon  land ;  is  guilty  of  a  misedmeanor. 
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Am'd  by  chap.  692  of  1893. 

This  amendment  added  subd.  1  of  the  present  section;  and  will  go  into  effect 
October  1,  1893. 

§374.  Officer  unlawfully  detaining  wrecked  property. 

—An  officer,  whose  duties  pertain  in  any  way  to  wrecked  prop- 
triv.  who,  without  authority  of  law,  detains  such  property  or  the 
}ir>xx*eds  thereof,  after  the  salvage  and  expenses  chargeable 
thereon  have  been  paid  or  offered  to  him,  or  wno  is  guilty  of  any 
fraud,  embezzlement  or  extortion  in  the  disoharge  of  such  duties,  . 
is  guilty  of  a  misdemeanor. 

§375.  Fraud  in  affairs  of  limited  partnership.  —  A 

member  of  a  limited  partnership,  who  is  guilty  of  any  fraud  in  the 
affairs  of  the  partnership,  is  guilty  of  a  misdemeanor. 

§  376.  Solemnizing  unlawful  marriages. — A  minister  or 
magistrate  who  solemnizes  a  marriage  when  either  of  the  parties 
is  known  to  him  to  be  under  the  age  of  legal  consent,  or  to  be  an 
idiot  or  insane  person,  or  a  marriage  to  which  within  his  knowl- 
edge a  legal  impediment  exists,  is  guilty  of  a  misdemeanor.  Until 
a  marriage  has  been  dissolved  or  annulled  by  a  proper  tribunal  or 
court  of  competent  jurisdiction,  any  person  who  shall  assume  to 
grant  a  divorce,  in  writing,  purporting  to  divorce  husband  and 
wife,  and  permitting  them  or  either  of  them  to  lawfully  marry  • 
asrain,  shall  be  guilty  of  a  misdemeanor  punishable  by  fine  for  the 
first  offense  not  exceeding  five  hundred  dollars,  and  for  the  second 
oftense  one  thousand  dollars,  or  imprisonment  not  exceeding  one 
vrar,  or  both  such  fine  and  imprisonment 

Am'd  by  chap.  461  of  1893. 

This  amendment  added  the  latter  provision  of  the  present  section. 

See  section  30 1,  ante. 

Who  may  solemnize  marriages.— As  to  who  may  solemnize  marriages 
for  the  purpose  of  registering  and  authenticating  the  same,  see  chap.  415  of 
1W>. 

Legal  consent. — The  age  of  legal  consent  for  contracting  marriage  shall  be 
eighteen  years,  in  case  of  both  males  and  females.    Chap.  272  of  1890. 

See  In  re  Hampe,  2  City  Ct.,  403,  note. 

§  S77.  Unlawful  confinement  of  idiots,  insane  persons, 
etc. — A  person,  who  confines  an  idiot,  lunatic  or  insane  person, 
in  any  other  manner  or  in  any  other  place  than  as  authorized  by 
Jaw,  and  a  person  guilty  of  harsh,  cruel  or  unkind  treatment  of, 
or  any  neglect  of  duty  towards,  any  idiot,  lunatic  or  insane  per- 

§  378.  Taking  security  for  usurious  loans. 

A  person  who  takes  security,  upon  any  household  furniture, 
sewing  machines,  plate  or  silverware  in  actual  use,  tools  or  imple- 
ments of  trade,  wearing  apparel  or  jewelry,  for  a  loan  or  forbear- 
ance of  money,  or  for  the  use  or  sale  of  his  personal  credit,  condi- 
tioned upon  the  payment  of  a  greater  rate  than  six  per  centum  per 
annum  or,  who  as  security  for  such  loan,  use  or  sale  of  personal 
credit  as  aforesaid,  makes  a  pretended  purchase  of  such  property 
from  any  person,  upon  Me  like  condition,  and  permits  the  pledger 
to  retain  the  possession  thereof  is  guilty  of  a  misdemeanor! 
'  *  '  '-£  1904,  chap.  001.    In  effect  May  p.  jqu 
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forbearance  of  money,  goods  or  things  in  action,  or  upon  the  loan,  use  or  sale 
of  Ins  personal  credit  in  anywise,  wliere  there  is  taken  for  such  loan,  use  or 
sale  (if  personal  credit  security  upon  any  household  furniture,  sewing  machines, 
plate  or  silverware,  in  actual  use,  tools  or  implements  of  trade,  wearing  apparel 
or  jewelry,  or  as  security  for  the  loan,  use  or  sale  of  personal  credit  as  afore- 
said, makes  a  pretended  purchase  of  such  property  from  any  person,  and  per- 
mits the  pledger  to  retain  the  possession  thereof,  greater  than  six  per  centum 
per  annum,  is  guilty  of  a  misdemeanor.  [Am'd  by  ch.  72  of  1895;  to  take 
effect,  September  1,  1895.] 

A  note  is  not  necessarily  usurious  because  on  its  face  it  bean  Interest  •* 
■even  per  cent.  People  *.  Wheeler.  47  Hun,  485.  To  make Jtiwinous,  n 
must  have  been  given  for  a  loan  of  money,  etc.  and  mMk  be  a  promise  to  pay 


§  379-a.  Eetum  of  photographs,  etc.,  of  prisoners   after  unsuc-       ^ 

oessfnl  prosecution  of  criminal  action.  ^  t|ie 

Upon  the  determination  of  a  criminal  action  or  proceeding  mmits, 

against  a  person,  in  favor  of  such  person,  every  photograph  of  J  pcr- 

|   such  person  and  photographic  plate  or  proof  taken  or  made  of  *"*b°e 

I   such  person  while  such  action  or  proceeding  is  pending  by  direc-  inment 

I   tion  or  authority  of  any  police  officer,  peace  officer  or  any  member  iunisu- 

i   of  any  police  department,  and  all  duplicates  and  copies  thereof  i,  one 

■  shall  be  returned  on  demand  to  such  person  by  the  police  officer,  a  civil 

peace  officer  or  member  of  any  police  department  having  any  such 

,  photograph,  photographic  plate  or  proof,  copy  or  duplicate  in  his  rigoned 

possession  or  under  hi*  control;  and  such  police^  officer,  peace  titer  of 

officer  or  member  of  any  police  department  failing  to  comply 

I  with  the  requirements  hereof,  shall  be  guilty  of  a  misdemeanor.  Jiver- 

!      Added  by  L.  1907,  ch.  626.    In  effect  September  1,  1907.  ^  o]p 

certiorari,  or  for  whose  relief  a  writ  of  habeas  corpus  or  certiorari 
has  been  issued,  who,  with  intent  to  elude  the  service  of  such 
writ,  or  to  avoid  the  effcet  thereof,  transfers  the  party  to  the  cus- 
tody, or  places  Win  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  conlincrnent,  or  who,  without 
lawful  excuse,  refuses  to  produce  him,  is  guilty  of  a  misdemeanor, 
pnnishable  as  prescribed  in  the  last  section. 

A      vtr.i»os\n      -culir*   luLrua   a    chilli     «im1    rnnrimln     hi— — ^h— BiSMB^BBWfMjY   Ol    IlS 

§  382.  Frauds  on  hotel-keepers.  lJod«c'  * 

A  person  who  obtains  any  lodging,  food  or  accommodation  at 
a  hotel,  inn,  boarding-house  or  lodging-house,  except  an  emigrant    *?celve 
lodging-house,  without  paying  therefor,  with  intent  to  defraud    bosjness 
the  proprietor  thereof  or  his  agent  or  servant;  or  who  obtains     refuses, 
credit  at  such  hotel,  inn,  boarding-house  or  lodging-house,  by  the  j  guest, 
use  of  any   false  pretense;  gt   who,   after  obtaining  credit  or  *  misde- 
accommodation  at  such  hotel,  inn,  boarding-house  or  lodging-house, 
causes  to  be  removed  from  such  hotel,  inn,  boarding-house  or      ,.  . 
lodging-house  his  baggage  without  the  permission  or  consent  of  jK^aeor 
the  proprietor,  manager  or  authorized  employee  thereof  before  \  paying 
paying  for  his  lodging,  food  or  accommodation,  and  with  the  ?  thereof, 
in/ention  of  not  paying  {here for,  is  guilty  of  a  misdemeanor. 
Added  by  L.  1907,  ch.  GS2.    In  effect  September  1,  1001. 
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or  allowing  any  violation  of  the  provisions  of  the  first  sentence  of  this  section 
is  guilty  of  a  misdemeanor. 

New.    Added  by  chap.  316  of  1809.    In  effect  April  14,  1899. 

§  384.  Acrobatic  exhibitions.— The  proprietor,  occupant  or  lessee  of  any 
place  where  acrobatic  exhibitions  are  held,  who  permits  any  person  to  perform 
on  any  trapeze,  rope,  pole  or  other  acrobatic  contrivance,  without  net- work  or 
other  sufficient  means  of  protection  from  falling  or  other  accident,  and  any 
person  who  makes  or  attempts  to  make  an  ascension  by  means  of  a  balloon, 
with  a  trapeze  or  parachute  attachment,  or  any  other  device  for  the  purpose  of 
making  a  descent  from  such  balloon,  is  guilty  of  a  misdemeanor,  punishable 
for  the  first  offense  by  a  line  of  two  hundred  and  fifty  dollars,  and  for  each 
subsequent  offeuse  by  a  fine  of  two  hundred  and  fifty  dollars  and  imprison- 
ment not  less  than  three  months  nor  more  than  one  year. 

Am'd  by  chap.  268  of  1892. 

This  amendment  exteuds  the  provision  to  the  performer,  etc. 

§  384a  Contracts  in  relation  to  Indian  lands.— A  person  who  without 
the  authority  and  consent  of  the  legislature,  in  any  manner  or  for*  or  on  any 
terms,  purchases  any  lands  within  this  state  of  any  Indian  residing  therein,  or 
makes  any  contract  with  any  Indian  for  or  cone ;  *ning  the  sale  of  any  lands 
within  this  state,  or  gives,  sells,  demises,  conveys  or  otherwise  disposes  of  any 
such  lands,  or  any  interest  therein,  or  offers  so  to  do,  or  enters  upon  or  takes 
possession  of  or  settles  upon  any  such  lands,  by  pretext  or  color  of  any  right 
or  interest  in  the  same,  in  consequence  of  any  such  purchase,  or  contract  made 
or  to  be  made,  since  October  fourteen,  seventeen  hundred  and  seventy-five,  is 
guilty  of  a  misdemeanor. 

*  So  in  the  original.     "  Form  "  is  meant. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  October 
1,  1893. 

§  384b.  Unlawfnl  dealing  in  convict-made  goods.— A  person  who 

1.  Sells  or  exposes  for  sale  convict-made  goods,  wares  or  merchandise,  with- 
out a  license  therefor,  or  having  such  license  does  not  transmit  to  the  secretary 
of  state  the  statement  required  by  article  four  of  the  labor  law;  or 

2.  Sells,  offers  for  sale,  or  has  in  his  possession  for  sale  any  such  convict- 
made  goods, wares  or  merchandise  without  the  brand,  mark  or  label  required 
by  article  four  of  the  labor  law;  or 

8.  Removes  or  defaces  or  in  any  way  alters  such  brand,  mark  or  label,  is 
guilty  of  a  misdemeanor,  and  upon  conviction  therefor  shall  be  punished  by  a 
fine  of  not  more  than  one  thousand  nor  less  than  one  hundred  dollars,  or  by 
imprisonment  for  not  less  than  ten  days,  or  by  both  such  fine  and  imprisonment 

Am'd,  ch.  416  of  1897. 

§  384c.  A  person  who  charges  for  elevating,  receiving  or  discharging  grain 
by  means  of  floating  or  stationary  elevators  a  greater  sum  than  is  allowed  by 
law  is  guilty  of  a  misdemeanor. 

Added,  ch.  551  of  1896.     In  effect  October  1.  1896. 

§  384d.  A  person  who  violates  any  provision  of  section  thirty-nine  of  the 
domestic  commerce  law  is  guilty  of  a  misdemeanor. 

Added,  ch.  551  of  1896.     In  effect  October  1,  1896. 

§  384e.  Unlicensed  peddlers.— A  person  who  is  found  trading  as  a  peddler 
without  a  license,  or  contrary  to  the  terms  of  his  license,  or  who  refuses  to 
produce  his  license  on  demand  of  any  officer  or  citizen  is  guilty  of  a  misde- 
meanor. 

_    -  -a- .1-1..  J       -t-       mm*     -«   *ruw»  T_    _4r,.A|.    i~\n*rA-»*km  3—l£t£m^mmm 

§  384-f.  [Eepealed  by  I.  1907,  ch.  506.1  commissioner  of 

*  '  J  hen  requested  by 


1.  To  admit  him  or  a  person  authorized  by  him  to  a  mine,  fac- 
tory, workshop,  warehouse,  elevator,  foundry,  machine  shop  or 
other  manufacturing  establishment;  or, 

2.  To  furnish  him  with  information  relative  to  his  duties  which 
may  be  in  such  jKjrson's  possession  or  under  his  control ;  or, 

3.  To  answer  questions  put  by  such  commissioner  in  a  circular 
or  otherwise,  or  shall  knowingly  answer  such  questions  untruth- 
fully, is  guilty  of  a  misdemeanor,  and  on  conviction  therefor  shall 
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ees  to  such  an  extent  as  may  be  reasonable  for  the  preser 
their  health,  is  guilty  of  a  misdemeanor. 
Added,  ch.  416  of  1897. 

§  384k.  No  fees  to  be  charged  for  services  rend 
free  public  employment  bureaus. — A  person  oonneci 
or  employed  in  a  free  public  employment  bureau,  w 
charge  or  receive  directly  or  indirectly  any  fee  or  conxp 
from  any  person  applying  to  such  bureau  for  helpjgJttBJ 

§  384-1.  Violations  of  provisions  of  labor  law. 

Any  person  who  violates  or  does  not  comply  with : 

2.  The  provisions  of  article  two  of  the  labor  law,  relating  to 
the  department  of  labor; 

2.   The  provisions  of  article  three  of  the  labor  law,  relating  to 
the  bwcau  of  labor  statistics; 

8.    The  provisions  of  article  five  of  the  labor  law,  relating  to 
the  bureau  of  factory  inspection; 

]+.    The  provisions  of  article  six  of  the  labor  law,  relating  to 
factories ; 

6.  The  provisions  of  article  seven  of  the  labor  law,  relating  to  t 
the  manufacture  of  articles  in  tenements ; 

6.  The  provisions  of  article  eight  of  the  labor  law,  relating 
bakeries  and  confectionery  establishments; 

7.  The  provisions  of  article  eleven  of  the  labor  law,  relating 
mercantile  establishments,  and  the  employment  of  women 
children  therein; 

8.  And  any  person  who  knowingly  makes  a  false  statcmr 
or  in  relation  to  any  application  made  for  an  employment 
cate  as  to  any  matter  required  by  articles  six  and  eleven 
labor  law  to  appear  in  any  affidavit,  record,  transcript  ,oi 
cate  therein  provided  for,  is  guilty  of  a  misdemeanor  a 
conviction  shall  be  punishi-d  for  a  first  offense  by  a  fir 
less  than  twenty  nor  more  than  fifty  dollars;  for  a  secoi 
by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundr 
or  by  imprisonment  for  not  more  than  thirty  days  * 
such  fine  and  imprisonment;  for  a  third  offense  by  a 
less  than  two  hundred  and  fifty  dollars,  or  by  impri  : 
not  more  than  sixty  days,  or  by  both  such  fine  and  ii              I 

Amended  by  L.  1907,  cli.  500.     In  effect  July  5,  1907. 
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Section  442.  Use  of  certain  dredges  in  taking  oysters,  a  misdemeanor. 

443.  Mock  auction 8. 

444.  Interfering  with  navigation. 

445.  Maintaining  private  insane  asylums. 

446.  Entry  into  agricultural  fair  grounds. 

447.  Drugging  person,  etc. 

§885.  .«b.8,  Pen»l  *  Inaecure  scaffolding. 

°'read  M  f0ll0W8 :  i  "  defined  -A  public  nuisance 

§  885.  sob.  8.    Public  1   economy  of  the  state,  and  con- 

3.  Unlawfully  interferes  f  or  omitting  to  perform  a  duty, 
t  renders  dangerous  for 

ay,  stream,  canal  or  basii  ers  the  comfort,  repose,  health  or 

yater  which  h<ut  been  dred  >er  of  persons ;  or 

ublic  park,  square,  street  r 

[Amended  by  L.  3901,  eh.  ^  obstructs,  or  tends  to  obstruct, 

The  new  matter  is  in  ita  Bj  a  iake,  or  a  navigable  river,  bay, 

ouvui..,  x,«.,«i  ^  a    blic  park,  square,  street  or  high- 
way ;  or 

4.  In  any  way  renders  a  considerable  number  of  persons  insecure 
in  life,  or  the  use  of  property. 

See  sections  324  and  328,  ante. 

The  reference  to  this  section  in  People  v.  King,  110  N.  T.,  426,  is  to  see* 
tion  383,  ante. 

Agent. — A  husband,  while  acting  as  the  agent  of  his  wife,  cannot  be  made 
liable  and  punished  for  continuing  a  nuisance  upon  her  lands.  People  r. 
Crouse,  51  Hun,  494;  7  N.  Y.  Cr.,  17;  21  St.  Rep.,  692;  4  N.  Y.  Supp.,  269; 
People  v.  Livingston,  27  Hun,  105. 

Conviction. — What  acts  must  be  shown  to  justify  a  conviction  for  a  public 
nuisance  under  this  section.  People  v.  Monteverde,  0  St.  Rep.,  759;  43  Hun, 
447. 

Jointly  and  severally  liable. — Persons  who.  by  their  several  acts  or  omis- 
sions, maintain  a  public  or  common  nuisance,  are  jointly  and  severally  liable. 
Simmons  r.  Everson,  124  N.  Y..  323;  30  St.  Rep.,  267. 

Li  in  i  tat ion. — No  length  of  time  will  legalize  a  nuisance.  Rochester  r.  Erick- 
son,  46  Barb.,  92;  Ogdensburgh  r.  Lovejoy,  2T.&C,  83;  aff'd  58  N.  Y.,  62; 
Campbell  t>.  Seaman,  63  N.  Y.,  568. 

What  necessary.— In  this  state,  no  person  can  commit  a  public  nuisance 
without  being  guilty  of  an  unlawful  act  or  omission  to  perform  some  duty. 
People©.  Monteverde,  6  St.  Rep.,  759;  43  Hun,  448. 

There  must  be  something  more  than  tr.erc  negative,  tacit  permission  or  allow- 
ance to  constitute  the  crime  of  nuisance.     Id. 

There  must  be  some  unlawful  action  or  participation.    Id, 

A  person  is  not  guilty,  under  section  1  of  chap.  646  of  1892,  of  the  offense 
specified  therein,  unless  he  carried  on  the  business  in  such  a  way  as  to  be  a 
public  nuisance.     People  v.  Rosenberg,  53  St.  Rep.,  4;  rev'g  51  St.  Rep..  189. 

The  words  "  as  a  public  nuisance."  in  section  1.  chap.  646  of  1892,  relate  to 
and  qualify  all  the  preceding  acts  or  kinds  of  business  made  unlawful,  as  well 
as  the  phrase  "  any  business."  immediately  preceding  them.  People  v.  Rosen- 
berg, 53  St.  Rep.,  61;  rev'g  51  id.,  189. 

Instances.— Area  in  rear  of  store,  when  not  nuisance.  Bond  v.  Smith,  118 
N.Y.,378;  22  St.  Rep..  666. 

Awning  over  sidewalk.    Farrell  v.  Mayor,  etc.,  20  St.  Rep.,  12. 

The  navigation  of  an  unlicensed  steaml>oat  bv  the  use  of  an  uninspected 
boiler  is,  it  seem*,  to  maintain  a  nuisance.  Van  "Norden  v.  Robinson,  10  8t 
Rep.,  643;  45  Hun,  567. 
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Steam  motor  in  switching  cars.  Hussner  v.  Brooklyn,  C.  R.  R  Co.,  114  N. 
Y.,  433;  23  St.  Rep.,  866. 

Any  obstruction  of  a  street  or  encroachment  thereto  which  interferes  with 
its  use  by  the  public  for  travel  and  transportation,  is  a  public  nuisance.  Cal- 
lanan  v.  Oilman,  12  St.  Rep.,  21;  107  N.  Y.,  865.  There  are  exceptions  to  this 
rule  born  of  necessity  and  justified  by  public  convenience.  Id.  An  abutting 
owner,  engaged  in  building,  may  temporarily  encroach  upon  the  street  by  the 
deposit  of  building  materials.  Id.  A  tradesman  may  convey  goods  in  the 
street  to  or  from  his  adjoining  store.  Id.  A  coach  or  omnibus  may  stop  in 
the  street  to  take  up  or  set  down  passengers.  The  use  of  the  street  for  public 
travel  may  be  temporarily  interfered  with,  in  a  variety  of  other  ways,  without 
the  creation  of  what  in  the  law  is  deemed  to  be  a  nuisance.  Id.  Such  obstruc- 
tion must  not  only  be  necessary  with  reference  to  the  business  of  the  trades- 
man, but  reasonable  with  reference  to  the  rights  of  the  public.    Id. 

Any  unnecessary  or  unreasonable  use  of  a  street  or  sidewalk,  to  the  serious 
inconvenience  of  the  public,  is  a  public  nuisance,  and  is  declared  by  statute  to 
be  a  crime  against  the  order  and  economy  of  the  state.  Flynn  t>.  Taylor,  127 
N.  Y.,  599;  40  8t.  Rep.,  188.  Whether  a  particular  use  of  a  street  is  an  unrea- 
sonable use  or  not,  is  a  question  of  fact  depending  on  all  the  circumstances  of 
the  case.    Id. 

Street  railroad.    Wetmore  v.  Story,  22  Barb.,  414. 

Subterranean  stream.    Ellis  v.  Duncan,  21  Barb.,  220;  29  N.  Y.,  466. 

Swamp  lands.    Woodruff  v.  Fisher.  17  Barb..  224. 

Sewer.    Ballou  v.  People,  111  N.  Y.,  496;  19  St.Rep.,  82. 

The  discharge,  through  sewers,  of  surface  water  and  sewage  from  houses 
and  water  closets  into  stream,  constitutes  a  nuisance.  Chapman  t>.  City  of 
Rochester,  18  St.  Rep.,  133;  110  N.  Y.,  273. 

Theatre.  People  v.  Baldwin.  1  Wh.  Cr.  Cas.,  279;  Berry  v.  People,  1  N.Y. 
Cr.,43,  57;  77  N.  Y.,  588. 

Tow-path.     Conklin  v.  Phoenix  Mills,  62  Barb.,  299. 

A  dangerous  wall,  remote  from  the  public  street,  is  not  a  public  nuisance. 
Cain  v.  City  of  Syracuse,  29  Hun,  105.  A  wall  standing  in  a  dangerous  con- 
dition, next  to  the  street,  is  a  public  nuisance.  Id.  So,  where  the  wall  of  a 
burnt  brick  building,  standing  upon  private  property  upon  the  line  of  the 
street,  is  permitted  to  stand  in  a  dangerous  condition  for  the  space  of  several 
weeks,  it  was  held  to  be  a  public  nuisance.    Id. 

A  dangerous  wall  or  structure  of  any  kind,  which  is  so  near  the  public  high- 
way or  street  as  to  menace  the  safety  of  persons  lawfully  traveling  or  being 
thereupon,  is  a  public  nuisance.  Simmons  v.  Everson,  124  N.  Y.,  323;  36  St. 
Rep.,  267.  An  owner,  who  suffers  portions  of  four-story  brick  walls,  standing 
on  his  premises  after  a  fire,  to  remain  unsupported  after  they  have  visibly  be- 
gun to  incline  towards  the  street,  creates  and  continues  a  public  nuisance, 
which  is  an  indictable  misdemeanor  under  the  statutes  of  this  state.     Id. 

Discharging  surface  water.  Deigleman  v.  N.  Y.,  L.  &  W.  R.  R.  Co.,  84 
St.  Rep.,  I. 

Water  standing  in  pits  in  hot  weather.  Busch  v.  N.  Y.,  L.  &  W.  R.  R.  Co., 
84 St.  Rep.,  7. 

Wharf.     People  v.  Vanderbilt,  26  N.  Y.,  287;  28  id.,  896. 

See  People  r.  Klock,  1G  St.  Rep.,  565;  48  Hun,  277. 

§  386.  Unequal  damage. — An  act  which  affects  a  consider- 
able number  of  persons,  in  either  of  the  ways  specified  in  the  last 
section,  is  not  less  a  nuisance  because  the  extent  of  the  damage  is 
unequal. 

§  387.  Maintaining  a  nnisance^a  misdemeanor.— A  per- 
son, who  commits  or  maintains  a  public  nuisance,  the  punishment 
for  which  is  not  specially  prescribed,  or  who  willfully  omits  or 
refuses  to  perform  any  legal  duty  relating  to  the  removal  of  such 
a  public  nuisance,  is  guilty  of  a  misdemeanor. 
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dwelling  houses,  or  where  the  lives  of  persons  are  thereby  endangered,  is  a 
nuisance  at  common  law.  Hradley  r.  People,  56  Barb.,  78;  Myers  v.  Malcolm, 
(i  Hill,  292;  People  r.  Sands,  1  John.,  78. 

Tin?  storage  of  gunpowder,  no  matter  how  carefullv,  in  densely  populated 
place*,  is  a  nuisance.  Heeg  v.  Licht,  80  N.  Y.,  579;  "Van  Norden  v.  Robinson. 
45  Hun,  570;  10  St.  Rip.,  643. 

§  390.  Throwing  gas  tar,  etc.,  into  public  waters.— A 

person,  who  throws  or  deposits  gas  tar,  or  the  refuse  of  a  gas-house 
or  gas-factory,  or  offal,  refuse  or  any  other  noxious,  offensive  or 
poisonous  substance  into  any  public  waters,  or  into  any  sewer  or 
stream  running  or  entering  into  such  public  waters,  is  guilty  of  a 
misdemeanor. 

See  section  444,  post. 

Chap.  004  of  1875,  which  prohibits  the  deposit  of  carrion,  offal  or  dead  ani- 
mals in  the  rivers  and  bays  therein  mentioned,  was  held  not  to  be  unconstitu- 
tional as  encroaching  upon  the  powers  of  Congress  to  regulate  commerce. 
Mayor,  etc.  v.  Furgueson,  23  Hun,  594. 

§  301.  Violation  of  quarantine  laws. — A  master  of  a  ves- 
sel subject  to  quarantine  or  visitation  by  the  health  officer,  arriv- 
ing in  the  port  of  New  York,  who  refuses  or  omits: 

1.  To  proceed  to  and  anchor  his  vessel  at  the  place  assigned  for 
quarantine,  at  the  time  of  his  arrival ;  or 

2.  To  submit  his  vessel,  cargo  and  passengers,  to  the  exam- 
ination of  the  health  officer,  and  to  furnish  all  necessary  infor- 
mation to  enable  that  officer  to  determine  the  length  of  quarantine 
and  other  regulations  to  which  they  ought  respectively  to  be  sub* 
ject;  or 

8.  To  remain  with  his  vessel  at  quarantine  during  the  perio^ 
assigned  for  her  quarantine,  and  while  at  quarantine  to  comply 
with  the  directions  and  regulations  prescribed  by  law,  and  wi^T 
such  as  any  of  the  officers  of  health,  by  virtue  of  the  authorv^ 
given  to  them  by  law,  shall  prescribe  in  relation  to  his  vessel,  "Wo 
cargo,  himself,  his  passengers  or  crew,  is  punishable  by  impri^^T 
ment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  ^^ 
thousand  dollars,  or  both.  ^ 

§  393.  Giving  false  information  relative  to  tc 
permitting  person  to  land  before  visit  of  health  offli 

A  master  of  a  vessel  hailed  by  a  pilot  who: 

1.  Gives  false  information  to  such  pilot,  relative  to  thn 
tion  of  his  vessel,  crew  or  passengers,  or  the  health  of 
or  places  from  whence  he  came,  or  refuses  to  give  such  i 
tion  as  shall  be  lawfully  required  ;  or,  t 

2.  Lands  any  person  from  his  vessel  or  permits  anjr 
except  a  pilot  to  come  on  board  of  his  vessel,  or  unlades      ^r     ln 
ships  any  portion  of  his  cargo,  before  his  vessel  has  beeacfe.        Q, 
and  examined  by  the  health  officers ;  or,  y 

3.  Approaches  with  his  vessel  nearer  the  city  of  N<iV     i0* 
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fully  made  or  established  by  any  public  officer  under  authority 
the  health  laws,  is  punishable  by  imprisonment  not  exceeding  < 
year,  or  by  a  fine  not  exceeding  two  thousand  dollars,  or  by  do 

§  398.  Penalty  for  unlawful  piloting.— A  person  otl 
than  a  lawfully  authorized  branch  Hell  Gate  pilot,  who  pilots, 
offers  to  pilot,  or  tows  or  offers  to  tow,  any  boat  or  vessel  (exa 
barges,  vessels  under  fifty-five  tons  burthen,  and  canal  boats  ac 
ally  used  in  navigating  the  canals),  through  that  part  of  die  E 
river  commonly  called  Hell  Gate,  is  guilty  of  a  misdemean 
But  no  pilotage  shall  be  charged  to  any  vessel  under  a  ooasti 
license  on  entering  or  departing  from  the  port  of  New  York 
way  of  the  East  river,  called  Hell  Gate,  unless  such  vessel  sc 
ally  employs   a  pilot,  and  the   making   such  such*  charge 
demand  without  such    employment   shall  be  deemed  a  mil 
meanor. 

*  Bo  in  original. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  the  Code  went  into  operation. 

See  chap.  115  of  1865;  chap.  493  of  1881. 

See  chap.  202  of  1889. 

Constitutional— The  act  concerning  the  pilots  of  the  part  of  East  ri 
commonly  called  Hell  Gate,  was  held,  in  Stillwell  v.  Raynor,  1  Daly,  47,  t 
constitutional  and  valid.  *.« 

Under  the  act  of  1865,  it  was  held  that  the  Federal  Constitution  does  » 
terms  exclude  the  exercise  of  any  authority  by  the  states  to  regulate  p- " 
and  that  the  above  statute  was  not  in  conflict  with  the  provision  of  sucl^ 
stitution  which  grants  to  Congress  the  power  to  regulate  commerce.    F  - 
t>.  Sperrv,  50  Barb.,  170.  * 

Notwithstanding  the  United   States  pilotage  act,  sea-going  vessel!  1  f 
harbor  of  New  York  are  subject  to  pilotage  under  the  state  law.    Hend 
t>.  Spofford,  10  Abb.  N.  S.,  140.  ^ 

Extent. — The  protection  of  an  enrollment  and  coasting  license  does  m 
tend  beyond  the  vessel  licensed,  so  as  to  authorize  the  towing  of  other  vt   " 
People  v.  Sperry,  50  Barb.,  170. 

Who  is  such  pilot.— A  pilot,  within  the  meaning  of  chap.  69  of  1847, 
lating  Hell  Gate  pilots,  is  the  person  piloting  and  directing  the  vessel  wh  ■ 
board  of  it.     Francisco  v.  People,  4  Park.,  189;  18  How.,  475.    It  is  no  o: 
against  the  act  for  the  pilot  of  a  steam  tug  to  take  a  schooner  through  * 
Gate,  lashed  to  the  side  of  the  steam  tug,  where  he  remains  on  the  steam 
and  makes  signals  to  those  on  board  the  schooner  to  change  their  helm  to 
form  to  the  movements  of  the  steamer.    Id. 

§  399.  Coasting  steamers  excepted. — The  last  section « 
not  apply  to  vessels  propelled  wholly  or  partly  by  steam,  ov 
or  belonging  to  citizens  of  the  United  States,  and  licensed 
engaged  in  the  coasting  trade. 

It  was  the  intention  of  the  legislature,  by  chap.  243  of  1858,  to  conflni 
exemption  contained  in  said  act,  to  vessels,  propelled  wholly  on  in  par 
steam,  which  have  taken  out  a  coasting  license  as  provided  by  the  act  of 
gress,  by  which  their  business  would  be  limited  exclusively  to  the  cot 
trade.    Sturges  v.  Spofford,  52  Barb.,  486;  45  N.  Y..  446. 

§  400.  Acting  as  port-warden  without  authority.  — 

person  who,  not  being  a  port-warden,  assumes  or  undertakes 
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§  404.  Penalty. 

Any  person  who  violates  tiny  provision  of  ( 
public  health  law  for  which  no  other  penalty  t 
of  a  misdemeanor. 

New.    Added  by  L.  li)0.\  <hap.  412.     In  effect  JSepte. 

L.  1905,  chap.  442 —  £  5.  Section  405-a  o 
hereby  renumbered  40f>. 


or  disposes  of  or  offers  for  sale  any  su 
of  opium  or  morphine,  except  pareg< 
containing  two  grains  or  less  of  opiun 
without  attaching  to  the  bottle, vial, box 
sulphate  or  other  preparation  of  opium 
lettered  in  white  letters,  plainly  namin 
the  name  and  residence  of  such  pc 
demeanor. 

Am'd  by  chap.  390  of  1880. 

This  amendment  added  the  provision  as  to  t 
or  morphine. 

Sec  su bd.  5,  section  50  of  Code  of  Crimina 

The  selling  of  belladona,  without  a  label 
was  declared  a  misdemeanor  by  section  23  o 
Chester  6  N.  Y.,411. 

§  405.  Medical  prescriptions.- 

drug  store  or  apothecary's  shop  shall 

tion,  unless  he  has  served  two  year 

store  or  shop,  or  is  a  graduate  of  a  i 

pharmacy,  except   under   the   direct 

son  possessing  one  of  those  qualifica 

tor  or  other  person  in  charge  of  sucl 

person  not  possessing  such  qualifies 

prescription  in  his  store  or  shop,  exi 

A  person  violating  any  provision  « 

misdemeanor  punishable  by  a  fine  ma  exceeding  one  h 

dollars,  or  by  imprisonment  not  exceeding  six  months; 

case  of  death  ensuing  from  such  violation,  the  person  offei 

Suilty  of  a  felony  punishable  by  a  fine  not  less  than  one  tli 
ollars  nor  more  than  live  thousand  dollars,  or  by  imprisi 
not  less  than  two  years  nor  more  than  four  years,  or  by  bo 
fine  and  imprisonment 

See  chap.  250  of  181KJ,  amending  chap.  361  of  1884.  which  estab 
state  board  of  pharmacy  and  regulated  the  practice  of  pharmacy  t 
out  the  state  of  New  York,  except  in  the  counties  of  New  York 
and  Erie. 
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to  persons  who  arc  employed  in  a  drug  store  or  apothe- 

^  :  the  proprietors.     People  v.  Rontev,  6  N.  Y.  Cr.,  259;  21 

'.  Supp.,  235;  aff'd,  without  opinion,  in  117  N.  Y.,  624. 

'tt  ot  render  it  unlawful  fur  a  person  to  open  or  conduct  a 

^  or  compounding  medicines  or  poisons,  nor  refer  to  the 

'.ifications  of  the  heads  of  establishments.     Id. 
.  ,ily  to  secure  the  attendance  of  competent  clerks  in  such 
it  unlawful  for  any  employe  to  accept  such  a  position 
;   io  requitite  qualifications.    Id. 

the  practice  of  an  unregistered  pharmacist  that  there  is 
■  to  (rive  him  his  certificate.     Id. 
.  .ase  is  to  apply  to  the  proper  authorities  to  appoint  the 
macy,  that  he  may  procure  from  it  the  necessary  qualifi- 
•'■  to  transact  his  business.     Id. 

.,  24,  inclusive  of   the  consolidation  art  were  not  expressly 
on  and  sections  725  and  720  of  Penal  Code.    Id. 

:  .;nlatlons  as  to  nrescriotions  of  opium  and 

.,.051).  Careless  distribution  of  medicines,  drugs  and  ohemiaali', 

.  vrsnn,  firm,  or  corporation,  who  distributes,  or  causes  to  be  di*~ 
m;d.  any  free  or  trial  samples  of  any  medicine,  drug,  chemical  or 
mral  compound,  hy  having  tin*  same  exposed  upon  the  grounc 
•U:  porch,  doorway,  letter-boxes,  or  in  any  other  manner*  ikd 
m  way  become  possessed  of  the  same,  shall  be  guilty  of  a  mtU 
nor  punishable  by  a  fine  not  exceeding  twenty-five  dollars  for] 
ffense.  but  this  section  shall  not  apply  to  the  direct  delivery  of\ 


ch  article  to  an  adult. 

i-.7     Added  by  L.  1003,  chap.  404,  to  take  effect  May  9,  1903, 

for  tin 
ot  < 


•  »»r.  -I*,-*,  i^  nnvc  nicui  may  if, 

n  a  case  where  special  provision  for  the  punish- 
ot  otherwise  made  by  statute,  is  guilty  ot  a  mis- 
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teration  of  food,  drugs,  etc. — A  person  who, 

tent  that  the  same  may  be  sold  as  unadulterated 
literates  or  dilutes  wine,  milk,  distilled  spiiits  or 
ny  drug,  medicine,   food  or  drink,  for  man  or 

„.iat  the  same  has  been  adulterated  or  diluted, 

r  sells  the  same  as  unadulterated  or  undiluted,  or 

mg  or  informing  the  purchaser   that   the  same  has 

d  or  diluted,  in  a  ease  where  special  provision  has 

by  statute,  for   the   punishment  of  the  offense, 

>ffera  to  sell,  or   stores   or   transports  with  intent 

purpose    other    than    cooling  beer  in  casks,   \cr. 

anal  or  from  the  wide  waters  or  basins  of  any  canal, 

;o  sold,  or  offered  for  sale  or  stored  or  transported, 
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is  contained  in  a  building,  cart,  car,  sleigh,  float  or  receptacle 
upon  which  is  plainly  marked  in  Roman  or  capital  letters,  not  less 
than  eight  inches  square,  the  words,  "  canal  ice ; "  or, 

4  Who  shall  adulterate  maple  sugar,  maple  syrup  or  honey, 
with  glucose,  cane  sugar  or  syrup,  beet  sugar  or  syrup,  or  any 
other  substance  for  the  purpose  of  sale,  or  who  shall  knowingly 
sell  or  offer  for  sale  maple  sugar,  maple  syrup  or  honey  that  has 
been  adulterated  in  any  way,  shall  be  deemed  guilty  of  a  misde- 
meanor. 

§  5.  Violate  any  provision  of  section  30  of  the  domestic 
commerce  law,  relating  to  canned  and  preserved  food. 

Added  by  chap.  551  of  1896.    In  effect  October  1,  1896. 

Am'd  by  chap.  141  of  1889. 

This  amendment  added  a  third  subdivision  to  the  original  section. 

Am'd  by  chap.  634  of  1892. 

This  amendment  inserted  in  subd.  8,  after  the  word  "  Roman"  the  word 
"or,"  and  added  the  fourth  subdivision  of  the  present  section. 

See  chap.  364  of  1893,  for  the  prevention  of  butterine,  oleomargarine  or 
adulterated  or  imitation  dairy  products  in  certain  institutions  within  this 
state. 

Power  of  legislature — The  legislature  has  undoubted  power  to  pro- 
hibit the  adulteration  of  food.  People  v.  Gillson,  16  St.  Rep.,  185;  109  N. 
Y.,  403. 

The  legislature  may  prohibit  the  manufacture  or  sale  of  an  article  deemed 
by  it  to  be  injurious  to  public  health.  People  v.  McGann,  34  Hun,  358;  3  N. 
Y.  Cr.,  1. 

Constitutional. — The  act  of  1885,  as  amended  by  chap.  458  of  same  year 
and  chap.  477  of  1886,  is  constitutional.  People  v.  Briggs,  114  N.  Y.,  63; 
22  St.  Rep.,  317;  People  v .  Arensberg,  6  St.  Rep.,  789;  105  N.  Y.f  123;  People 
t>.  West.  8  St.  Rep.,  713;  106  K  Y.,  293;  People  v.  Kibler,  8  St.  Rep.,  707;  106 
N.  Y.,  321. 

In  People  v.  McGann,  84  Ilun,  358;  3  N.  Y.  Cr.,  1,  it  was  held  that  the 
prohibition  of  section  6,  chap.  202  of  1884,  was  absolute,  and  that  the  act  was 
constitutional.  But  see  People  v.  Marx,  99  N.  Y.,  377;  People  v.  Arensberg, 
6  St.  Rep.,  789;  103  N.  Y.,  393. 

Under  chap.  183  of  1885,  it  was  held  that  a  statute,  which  makes  the  posses- 
sion of  an  article  conclusive  evidence  of  an  intent  to  sell  the  same,  in  an  action 
for  a  penalty,  is  constitutional.     People  v.  Hill,  9  St.  Rep.,  336;  44  Hun,  472. 

Under  the  act  of  1885,  it  has  been  held  that  the  question  whether  the  milk  was 
adulterated  was  to  be  determined  from  the  chemical  analysis  alone,  showing 
whether  it  was  above  or  below  the  statutory  standard.  People  v.  Kibler,  106  N. 
Y.,  323;  8  St,  Rep.,  707;  People  r.  West,  106 N.  Y.,  293;  8  St.  Rep.,  718;  People 
«.  Cipperly,  37  llun,  324;  101  X.  Y„  634,  People  r.  Eddy,  35  St.  Rep.,  146; 
People  v.  Hodnett,  51  id.,  895;  68  Hun,  341.  The  question  as  to  whether  the 
analysis  is  correct,  or  is  made  from  a  fair  sample  of  the  milk,  is  still  left  open 
for  the  determination  of  the  jury  from  the  evidence  in  the  case.  People  t. 
Hodnett,  ante. 

It  was  held,  under  chap.  183  of  1885,  that  the  analysis,  which  determines 
the  question  whether  the  the  milk  is  adulterated,  must  be  made  from  a  fair 
sample  of  the  milk,  and  that  a  sample  taken  from  the  milk  after  the  cream  has 
separated  from  it,  is  not  a  fair  sample.  People  t.  Hodnett,  51  St  Rep.,  895;  68 
Ilun,  341. 

In  such  case,  the  defendant  is  entitled  to  introduce  evidence  tending  to 
show  that  the  milk  was  pure  and  had  not  been  tampered  with,  and  that 
the  analysis  had  been  made  from  a  sample  taken  from  the  milk  after  the 
cream  had  separated  from  it.     Id. 

Intent —It  was  held,  in  People  r.  Fulle,  1  N.  Y.  Cr.,  152;  12  Abb.  N.  C. 
196.  that,  before  a  person  could  be  convicted  of  a  crime  for  the  violation  of 
chap.  407  of  1881,  it  whs  nec<  ssary  to  establish  either  that  he  was  actuated  by 
a  criminal  ii  tent  or  was  guilty  of "  such  negligence  in  the  doing  of  the  act  as 
supplied  the  place  of  the  criminal  intent. 


Of  the  State  of  New  York.  187 

Proof.— Under  the  act  of  1881,  It  was  held  that  food  to  be  adulterated, 
within  the  meaning  of  the  law,  must  contain  poison,  and  that  this  fact  must 
be  proved  to  sustain  the  charge;  People  v.  Bischoff,  14  St  Rep.,  581;  and 
that  section  7  of  such  act,  requiring  labels,  did  not  apply  to  the  ordinary  arti- 
cles of  food,  provided  they  were  not  injurious  to  health.    Id. 

Penalty. — The  right  to  bring  an  action  to  recover  a  penalty  for  a  violation 
of  section  7,  chap.  183  of  ls85,  as  amended  by  cbap.  458  of  1885,  does  not  de- 
pend upon  a  conviction  having  been  first  had  in  a  criminal  action.  People  v. 
Wstterbury,  9  St.  Rep  ,  5;  44  Hun,  493. 

Batter. — Chap.  246  of  188*3,  condemns  the  sale,  not  only  of  the  various 
kinds  of  manufactured  spurious  butter,  but  also  of  adulterated  butter.  People 
r  Mahaney,  2  St.  Rep.,  663;  41  Hun,  28. 

To  justify  a  conviction  uuder  chap.  246  of  1882,  it  is  not  necessary  to  prove 
that  the  seller  intended  to  deceive,  or  that  he  knew  that  the  article  sold  was 
not  butter.     Id. 

He  subjects  himself  to  the  penalties  of  the  statute  by  making  the  representa- 
tion, not  knowing  it  to  be  true.     Id. 

Section  4  of  chap.  202  of  1881,  prohibiting  the  manufacture  or  sale  as  an 
article  of  food  of  any  substitute  for  butter  or  cheese  produced  from  pure,  un- 
adulterated milk  or  cream,  was  held  to  be  unconstitutional.  People  v.  Marx, 
W  X.  Y..  877.     See  People*  Arensberg,  6  St.  Rep.,  789;  103  id.,  393. 

The  object  of  chap.  183  of  1885,  as  amended  by  chap.  458  of  the  same  year, 
was  to  punish  the  fraudulent  simulation  of  the  article  manufactured  out  of 
animal  fat-,  or  animal  or  vegetable  oils,  for  butter  manufactured  from  unadul- 
terated milk  or  cream,  and  for  adding  to  it  such  coloring  matter  as  will  enable 
dealers  in  it  to  deceive  the  public  by  selling  it  for  a  genuine,  when,  in  fact,  it 
is  a  spurious,  article.     People  r.  Waterbury,  9  St.  Rep.,  5;  44  Hun,  497. 

The  otTense  of  manufacturing  or  selling  any  article  not  made  from  pure 
milk  or  cream,  under  section  7,  chap.  183  of  1885,  as  amended  by  chap.  458  of 
1*H5,  lies  not  in  the  s.mplc  manufacture  and  sab  of  the  article",  but  depends 
upon  whether  it  was  manufactured  in  imitation  or  semblance  of  butter.  Peo- 
ple r.  Arensberg.  6  St.  Rep.,  780;  103  N.  Y.,  388. 

The  manufacture  of  an  article,  "  designed  to  take  the  place  of  butter,"  does 
not  constitute  the  offense.    Id. 

Milk.— The  adulteration  of  milk  was  made  a  misdemeanor  by  chap.  467  of 
1*62.    People  r.  Harris,  123  N.  Y.,  73;  33  St.  Rep.,  168. 

Under  chap.  202  of  18s2,  it  was  held  that  the  legislaiure  may  prohibit  the 
sain  of  milk  below  a  certain  standard,  whether  such  milk  is,  or  is  not,  wholc- 
Kuro*.  People  r.  Cipperly,  101  N.  Y.,  634,  without  opinion;  4  X.  Y.  Cr.,  69; 
i*-v"g  3  id..  385;  37  llun."324.  The  decision  of  the  court  of  appeals  was  based 
upon  the  dissenting  opinion  of  Justice  Learni  d  in  the  court  below. 

Und-r  chap.  202  of  1884.  it  was  held  in  People  r.  Eddy,  35  St.  Rep.,  140;  12 
X.  Y.  S  ipp.,  62S.  that  guilty  knowledge  or  criminal  i  ifcnt  need  not  be  shown 
to  establish  the  offense.  The  chemical  analysis  was  deemed  to  be  conclusive 
of  iniilt,  provided  it  showed  that  the  ratio  of  fluids  to  solids  is  contrary  to  that 
which  is  prescribed  by  the  terms  of  the  slatute. 

The  offense  of  selling  adulterated  milk  contrary  to  the  provision*  of  chap. 
2»2of  1884,  and  chaps.  1&3  and  458  of  1885,  is  established  by  the  proof  of  a 
sale  of  milk,  which  is  shown  to  be  adulterated  when  tested  by  the  standard 
set  up  by  the  act.  People  e.  Schaeffer,  41  Hun,  25.  To  constitute  the  offense, 
neither  knowledge  nor  intent  need  be  shown.  Id.  See  lYoplc.  r.  Cipperly,  3 
Extern  Rep.,  55*;  rev'g  ;*7  Hun.  319. 

Under  chap.  183  of  1885.  as  amended,  the  keeping  of  skimmed  milk  was 
Md  not  to  be  made  an  offense,  where  it  was  for  use  in  the  county  where  the 
•me  was  produced.     People  r.  Thompson  3S  St.  Hep.,  :J17. 

L'uder  the  act  of  1885,  as  amended  by  chapter  458  of  that  year,  it  was  held 
that  criminal  knowledge  or  intent  formed  no  element  of  the  offense.  People 
'.  Khlcr,  8  St.  Rep.,  707;  106  N.  Y..  821.  All  that  was  requisite  to  establish 
Arofferise  was  to  show  a  sale  of  milk  falling  below  the  standard  fixed  by  the 
let  tod  coming  within  its  definition  of  adulterated  milk.  Id. 
The  provision  of  section  3,  chap.   1SJ  of  lb8">,  does  not  make  a  fraudulent 
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intent  a  necessary  ingredient  of  the  crime.  People  c.  West,  8  St.  Rep.,  718; 
100  N.  Y.,  ",93.  It  does  not  extend  so  far,  it  stems,  as  to  make  it  criminal  for 
a  dairyman  conducting  a  butter  or  cheese  factory  and  manufacturing  from 
milk  exclusively  furnished  by  himself,  to  supply  the  factory  with  milk  from 
Iii?*  own  cows  mixed  with  water.  Id.  This  provision  was  held  to  be  a  valid 
exercise  of  the  legislative  power.     Id. 

The  act  of  1884" was  superseded  bv  the  later  act  of  1885.  People  r.  Harris. 
12i>  N.  Y.,  75;  33  St.  Rep.,  108.  Cut  quaere.  See  subsequent  amendment, 
chap.  103  of  1885. 

See  chap.  407  of  1881;  chap.  246  of  1882;  chap.  203  of  1884;  chap.  176  of 
1885;  chap.  477  of  1886;  chaps.  183  and  458 of  1885;  chap.  140  of  1891:  chap. 
550  of  1888;  chaps.  223,  403  and  583  of  1887;  chaps.  427  and  193  of  18»5. 

§  407a.  Any  person  who  shall  knowingly  sell,  offer  or  expose  for  sale,  or 
give  away,  any  compound  or  preparation  composed  in  whole  or  in  part,  of  any 
unwholesome,  deleterious  or  poisonous  acid,  or  other  unwholesome,  deleterious 
or  poisonous  substance,  as  a  substitute  for  the  pure,  unadulterated  and  un fer- 
mented  juice  of   lemons,  limes,  oranges,  currants,  grapes,   apples,  peaches, 
plums,  pears,  berries,  quinces,  or  other  natural  fruits,  representing  such  com- 
pound or  preparation  to  be  the  pure,  unadulterated  and  unfermented  juice  of 
any  of  such  fruits;  or  who,  in  the  mixing,  decoction,  or  preparation  of  food  or 
drink,  shall  knowingly  use  any  such  compound  or  preparation  in  the  place  «f. 
or  as  a  substitute  for,  the  pure,  unadulterated  and  unfermented  juice  of  one 
more  of  such  fruits,  shall  be  guilty  of  a  misdemeanor,  and,  upon  convict! 
shall  be  punished  by  a  fine  of  not  more  than  two  hundred  and  fifty  dolla 
or  by  imprisonment  for  not  more  than  six  months,  or  by  both  such  fine  a 
imprisonment. 

Added  by  chap.  343  of  1899.     In  force  Sept.  1,  1899. 

§  408.  Disposing  of  tainted  fo<5d.— A  person  who  with  intent  that  t 
same  may  Ikj  used  as  food,  drink,  or  medicine,  sells,  or  offers  or  exposes  f 
sale,  any  article  whatever  which,  to  his  knowledge,  is  tainted  or  spoiled,  or  f 
any  cause  unfit  to  be  used  as  such  food,  drink,  or  medicine,  is  guilty  of  a  m 
demeanor. 

Knowledge. — Under  an  indictment  for  selling  unwholesome  tjeef,  it  w 
held,  in  People  p.  Parker,  38  X.  Y..  85,  that  the  offense  is  complete  if  tl 
unwholesome  meat  is  knowingly  sold  as  and  for  human  food.  The  gist 
the  crime  is  the  commission  of  the  injury  without  regard  to  the  particular  pi 
sons  again>t  whom  the  act  is  directed.  Id.  Undoubtedly  if  the  unwholeson 
meat  is  sold,  generally,  as  merchandise,  without  any  knowledge  on  the  part  ■ 
the  seller  that  H  is  to  be  used  for  human  food,  the  offense  is  not  indictable.   I«     -* 

Proof.— It  was  held,  in  Goodrich  *\  People,  19  N.  Y.,  580;  3  Park.,©  ' 
that  it  was  not  indispensable,  in  proving  the  offense  of  selling  diseased  flesh  ft 
food,  to  show  that  the  taint  could  be  pi-rocived  by  the  senses  or  that  bad  effeel 
had  been  developed  in  the  use  of  the  food.  It  was  further  held,  in  this  case 
that  guilty  knowledge  that  a  disease,  which  had  been  apparent  and  increasing 
for  some  "months,  would  render  the  flesh  of  an  animal  unwholesome,  may  bl 
inferred  from  circumstances  without  proving  the  defendant  an  expert  in  the 
matter. 

§  408a.  Violations  of  agricultural  law,  —  Any   person* 

who  disregards,  disobey3  or  violates   any  proclamation,  notice^ 
order  or  regulation,  lawfully  issued  or  prescribed  by  the  commia— 
sioner  of  agriculture  for  the  suppression  or  prevention  of  i\\& 
spread  of  infectious  or  contagious  diseases  among  domestic  ani  — 
mals,  or  who  violates  an)'  of  the  provisions  of  sections  eighty  ancEL 
eighty-two  of  article  five  of  the  agricultural  law  is  guilty  of     » 
misdemeanor. 

Am'drh.  551,  1897. 

Thi*  s. ction  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  Octot>e" 
1,  1*83. 
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The  possession  of  various  weapons  concealed  upon  the  person  is,  it  $eem$. 
made  presumptive  evidence  of  carrying  them  with  intent  to  use  the  same  in 
violation  of  the  statute.  People  ex  rel.  Miller  v.  Ryder,  58  Hun,  411;  34  St. 
Rep.,  324;  12  N.  Y.  Supp.,  50.  This  case  was  reversed  in  86  St.  Rep.,  468; 
124  N.  Y.,500. 

The  finding  of  a  dagger  upon  the  defendant's  person  raises  the  presumption 
declared  by  this  section.  People  t?.  Izzo,  39  St.  Rep.,  167;  14  N.  Y.  Supp., 
007. 

The  defendant's  effort  to  rebut  that  presumption  should  not  be  nullified  or 
weakened  by  the  declaration  of  a  third  person,  which,  though  the  former 
heard,  he  did  not  understand.    Id. 

§  413,  subdiyision  1.  A  person  (other  than  a  duly  licensed 
physician  or  surgeon  engaged  in  the  law'ul  practice  of  his  profession)  who  has 
in  his  possession  any  narcotic  or  anaesthetic  substance,  compound  or  prepara- 
tion, capable  of  producing  stupor  or  unconsciousness,  with  intent  to  adminis- 
ter the  same  or  cause  the  same  to  be  administered  to  another,  without  the  lat- 
tcr's  consent,  unless  bv  direction  of  a  duly  licensed  physician,  is  guilty  of  a 
felony,  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  tea 
years. 

2.  Tlu;  possession  by  auy  person  (other  than  as  exempted  in  the  foregoing 
subdivision)  of  any  such  narcotic  or  anaesthetic  substance  or  compound,  con- 
cealed or  furtively  carried  on  the  person,  is  presumptive  evidence  of  an  intent 
to  administer  the  same  or  cause  the  same  to  be  administered  in  violation  of  the 
provisions  of  this  section. 

Added  March  9.  1897. 

§  413.  Negligently  managing  and  refusing  to  extinguish 

fires. — A  person  who: 

1.  Willfully  or  negligently  sets  fire  to,  or  assists  another  to  set  fire  to  any 
waste  or  forest  lands  belonging  to  the  state  or  to  another  person  whereby  such 
forests  are  injured  or  endangered;  or 

2.  Negligently  sets  fire  to  his  own  woods,  by  means  whereof  the  property  of 
another  is  endangered;  or 

3.  Negligently  suffers  any  fire  upon  his  own  land  to  extend  beyond  the  limits 
thereof;  or 

4.  Having  been  lawfully  ordered  to  repair  to  a  place  of  a  fire  in  the  woods, 
and  to  assist  in  extinguishing  it,  omits,  without  lawful  excuse,  to  comply  with 
the  order; 

Is  guilty  of  a  misdemeanor. 

By  chap.  092  of  1892,  the  then  section  414  was  absorbed  Into,  and  made  a 
part  of,  this  section. 

Am'd  by  chap.  092  of  1893. 

This  amendment  introduced  subd.  1  of  the  present  section,  and  will  go  Into 
effect  October  1,  1893. 

See  subd.  21,  section  50  of  Code  of  Criminal  Procedure. 

JSee  note  in  22  Abb.  N.  C.  384. 

§  414.  Obstructing    attempts    to  extinguish    fires.— A 

person  who  at  any  burning  of  u  building  is  guilty  of  any  disobedience  to  law- 
ful orders  of  a  public  officer  or  fireman,  or  of  any  resistance  to.  or  interference 
with,  the  lawful  efforts  of  a  fireman  or  company  of  firemen,  to  extinguish  the 
same,  or  of  any  disorderly  conduct  likely  to  prevent  the  same  from  being  ex- 
tinguished, or  who  forbids,  prevents  or  dissuades  others  from  assisting  to  ex- 
tinguish the  same,  is  guilt}*  of  a  misdemeanor. 
By  chap.  092  of  18W2  tin**  then  Motion  415  was  transferred  to  this  number. 
§415.  Ferries. — A  person  who: 

1.  Maintains  a  ferry  for  profit  or  hire  upi  n  any  of  the  waters  of  this  state 
without  authority  of  law;  or 

2.  Having  entered  into  a  recognizance  to  keep  or  maintain  a  ferry,  violates 
the  condition  of  such  recognizance; 

Is  guilty  of  a  misdemeanor. 

Where  such  ferry  is  upon  waters  dividing  two  counties,  the  offender  may  be 
prosecuted  in  either  county. 
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By  chap.  698  of  1893,  the  then  sections  416  and  417  were  combined  and 
transferred  to  this  number. 

No  one  has  the  right  to  set  up  a  public  ferry  and  charge  tolls  for  the  trans- 
portation of  person  and  property  without  the  license  of  the  sovereign.  Mayor, 
etc  ,  e.  Starin,  8  St.  Rep.,  655;  106  N.  Y.,  11. 

To  maintain  a  ferry  upon  Niagara  river,  unless  authorized  by  law,  will  sub- 
ject the  offender  to  punishment  as  for  a  misdemeanor.  People  v.  Babcock,  11 
Wend.,  587. 

The  maintaining  by  the  railroad  corporation  of  a  ferry,  upon  which  it  regu- 
larly and  constantly  transports  gratuitously  persons  not  passengers  nor  in  its 
service,  is  an  invasion  of  the  right  of  the  proprietor  of  a  ferry  franchise. 
Aikin  «.  Western  R.  R.  Co.,  20  N.  Y.,  870. 

§  415a.  Penalty  for  neglect  to  post  schedule  of  ferry 
rates. — A  person,  corporation  or  association  operating  any  ferry 
in  this  state,  or  between  this  state  and  any  other  state,  operating 
from  or  to  a  city  of  five  hundred  thousand  inhabitants  or  over, 
posting  a  false  schedule  of  ferry  rates,  or*  neglecting  to  post  in  a 
conspicuous  and  accessible  place  in  each  of  its  ferry-houses,  in 
plain  view  of  the  passengers,  a  schedule,  plainly  printed  in  the 
English  language,  of  the  rates  of  ferriage  charged  thereon  and 
authorized  by  law  to  be  charged  for  ferriage  over  such  ferry,  is 
guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  692  of  1898,  and  will  go  into  effect  October 
1,1898. 

§  410.  Unlawful  acts  of  and  neglect  of  duty  by  railroad 
officials. — An  officer,  agent,  attorney  or  employe,  of  a  railroad 
corporation,  who : 

1.  Offers  a  place,  appointment,  position  or  any  other  consider- 
ation to  a  railroad  commissioner  or  to  a  secretary,  clerk,  agent, 
employe  or  expert  employed  by  the  board  of  railroad  commis- 
sioners; or 

2.  After  due  notice,  neglects  or  refuses  to  make  or  furnish  any 
statement  or  report  lawfully  required  by  the  board  of  railroad 
commissioners  or  willfully  hinders,  delays  or  obstructs  such  com- 
missioners in  the  discharge  of  their  official  duties, 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1892. 

Am'd  by  chap.  602  of  1893. 

This  amendment  added  the  present  subd.  2  to  the  section,  and  will  go  into 
eff.-ct  October  1, 1893. 

The  use  of  a  small  steam  yacht  in  conveying  passengers  for  hire  on  Sundays 
acd  holidays,  when  not  otherwise  engaged  by  excursion  parties,  from  a  vil- 
lage to  private  grounds  used  for  picnic  purposes,  and  not  connected  with  any 
highway,  does  not  constitute  a  maintenance  of  a  ferry  within  the  meaning  of 
this  section.     People  v.  Mago,  53  St.  Rep.,  307. 

§417.  Misconduct  of  railroad  commissioners  and  of 
their  employes. — Any  railroad  commissioner,  or  any  secretary, 
clerk,  agent,  expert  or  other  person  employed  by  the  board  of 
railroad  commissioners,  who : 

1.  Directly  or  indirectly  solicits  or  requests  from  or  recommends 
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to  any  railroad  corporation,  or  to  any  officer,  attorney  or  agent 
thereof,  the  appointment  of  any  person  to  any  place  or  position  ;  or, 

2.  Accepts,  receives  or  requests,  either  for  himself  or  for  any 
other  person,  any  pass,  gift  or  gratuity  from  any  railroad  corpor- 
ation; or, 

3.  Secretly  reveals  to  any  railroad  corporation,  or  to  any  officer, 
member,  or  employe  thereof,  any  information  gained  by  him  from 
any  other  railroad  corporation ; 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1892. 

§  418.  Person  unable  to  read  not  to  act  or  be  employed 
as  engineer, — Any  person  unable  to  read  the  time  tables  of  a 
railroad  and  ordinary  handwriting,  who  acts  as  an  engineer  or 
runs  a  locomotive  or  train  on  any  railroad  in  this  state;  or  any 
person  who,  in  his  own  behalf,  or  in  the  behalf  of  any  other  per- 
son or  corporation,  knowingly  employs  a  person  so  unable  to 
read  to  act  as  such  engineer  or  to  run  any  such  locomotive,  is 
guilty  of  a  misdemeanor;  or  who  employs  a  person  as  a  telegraph 
operator  who  is  under  the  age  of  eighteen  years,  or  who  has  less 
than  one  year's  experience  in  telegraphing,  to  receive  or  transmit 
a  telegraphic  message  or  train  order  for  the  movement  of  trains, 
is  guiltv  of  a  misdemeanor.  [Am'd  by  thjip.  892  of  1895 ;  to 
take  effect  Sept  1,  1895.] 

This  amendment  adds  the  last  clause  of  the  presout  section. 
The  amendment  of  chap.  692  of  1892  substantially  united  the  then  subse- 
quent section  with  this,  and  made  one  section  of  them. 

§  419.  Misconduct  of  officials  or  employes  on  elevated 
railroads. — Any  conductor,  brakeman,  or  other  agent  or  em- 
ploye of  an  elevated  railroad,  who : 

1.  Starts  any  train  or  car  of  such  railroad,  or  gives  any  signal 
or  order  to  any  engineer  or  other  person  to  start  any  such  train  or 
car,  before  every  passenger  therein  who  manifests  an  intention  to 
depart  therefrom  oy  arising,  or  moving  toward  the  exit  thereof, 
has  departed  therefrom ;  or  before  every  passenger  on  the  plat- 
form or  station  at  which  the  train  has  stopped,  who  manifests  a 
desire  to  enter  the  train,  has  actually  boarded  or  entered  the  same, 
unless  due  notice  is  given  by  an  authorized  employe  of  such  rail- 
road that  the  train  is  full,  and  that  no  more  passengers  can  then 
be  received ;  or, 

2.  Obstructs  the  lawful  ingress  or  egress  of  a  passenger  to  or 
from  any  such  car ;  or 

3.  Opens  a  platform  gate  of  any  such  car  while  the  train  is  in 
motion,  or  starts  such  train  before  such  gate  is  firmly  closed; 

Is  guilty  of  a  misdemeanor. 
Am'd  by  chap.  602  of  1892. 

§  490.  Intoxication  or  other  misconduct  of  railroad  or 
Steamboat  employes. — 1.  Any  person  who,  being  employed 
upon  any  railway  as  engineer,  conductor,  baggagemaster,  Drake- 
man,  switch-tender,  fireman,  bridge-tender,  flagman,  signal  man, 
or  having  charge  of  stations,  starting,  regulating  or  running  trains 
upon  a  railroad,  or,  being  employed  as  captain,  engineer  or  other 
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officer  of  a  vessel  propelled  by  steam,  is  intoxicated  while  engaged 
in  the  discharge  of  any  such  duties ;  or 

2.  An  engineer,  conductor,  brakeman,  switch-tender,  or  other 
officer,  agent  or  employe  of  any  railroad  corporation,  who  will- 
fully violates  or  omits  his  duty  as  such  officer,  agent  or  employe, 
by  which  human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed ; 

Is  guilty  of  a  misdemeanor. 

By  chap.  692  of  1692,  the  then  section  424,  was  substantially  combined  with 
thissection. 
See  subd.  9  of  section  56  of  Code  of  Criminal  Procedure. 

§481.  Penalty  for  failure  to  ring  bell,  etc— A  person, 
acting  as  engineer,  driving  a  locomotive  engine  on  any  railway  in 
this  state,  who  fails  to  sound  the  whistle,  at  least  fifteen  hundred 
feet  from  any  place  where  such  railway  crosses  a  traveled  road  or 
street  at  grade  (except  in  cities  or  villages),  or  who  fails  to  ring 
the  bell  on  the  locomotive,  or  fails  to  cause  the  same  to  be  rung 
from  such  point  until  the  crossing  is  passed  ;  or  any  officer  or  em- 
ploye of  a  corporation  in  charge  of  a  locomotive,  train  or  car,  who 
shall  willfully  obstruct,  or  cause  to  be  obstructed,  any  farm  or 
highway  crossing  with  any  locomotive,  train,  or  car  for  a  longer 
period  than  five  consecutive  minutes,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.         of  1900.    In  effect  July  1,  1900. 

§  2.  This  act  shall  take  effect  on  the  first  of  July,  nineteen  hun- 
dred. 

Am'd  by  chap.  868  of  1891. 

This  amendment  added  the  provision  of  the  present  section  relative  to  ob- 
struction of  highways.     * 

The  reference  to  this  section  in  Powell  v.  Railroad  Co.,  2  Silv.  (Ct.  App.), 
10;  14  St.  Rep.,  912,  is  found  in  the  dissenting  opinion. 

The  provision  of  section  38,  chap.  140  of  1850,  was  repealed  by  chap.  593  of 
1386. 

Duty. — This  section  imposes  a  burden  or  duty  upon  an  engiueer  driving  a 
locomotive  on  any  railway  in  this  state,  but  docs  not  impose  a  duty  upon  the 
corporation  itself.  Petrie*.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  49  St.  Rep.,  283;  66 
Hun,  287. 

The  statute  should  be  construed  to  contain  an  implied  requirement  for  the 
performance  of  the  duty  to  sound  the  bell  or  whistle  at  a  highway  crossing. 
Vandewater  t>.  N.  Y.  &  N.  E.  R.  R.  Co.,  43  St.  Rep.,  421;  03  Hun,  187;  17 
X.  Y.  8upp.,  652. 

This  section  imposes  no  affirmative  duty  upon  an  engineer  driving  a  loco- 
motive, but  pronounces  him  guilty  of  a  misdemeanor,  if  he  fails  to  ring  the 
bell  or  sound  the  whistle.  Id.  His  guilt  does  not  follow  as  the  result  of  an 
ifflimative  act,  but  upon  his  failure  to  do  a  certain  thing.    Id. 

§  493.  Placing  passenger  car  in  front  of  baggage  car. 

—A  person,  being  an  officer  or  employe  of  a  railway  company, 
who  Knowingly  places,  directs,  or  suffers  a  freight,  lumber,  mer- 
chandise or  oil  car  to  be  placed  in  rear  of  a  car  used  for  the  con- 
venience of  passengers  in  a  railway  train,  is  guilty  of  a  misde- 
meanor. 
18 
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Am'd  by  chap.  267  of  1889. 

This  amendment  expunges  the  word  "  baggage  "  from  the  original  section. 

This  section  points  out  the  place  which  the  "  lumber  cars'*  shall  occupy  in 
the  making  up  of  certain  trains.  Bushby  v.  N.  Y.,  L.  £.  &  W.  R.  R.  Co., 
107  N.  Y.,  880;  12  St.  Rep.,  9. 

§  433.  Platforms  and  heating  apparatus  of  passenger 
cars. — A  railway  corporation,  or  any  officer  or  director  thereof 
having  charge  of  its  railroad,  or  any  person  managing  a  railroad 
in  this  state,  or  any  person  or  corporation  running  passenger  cars 
upon  a  railroad  into  or  through  this  state,  who: 

1.  Fails  to  have  the  platforms  or  ends  of  the  passenger  cars  run 
upon  such  railroad  constructed  in  such  manner  as  will  prevent 
passengers  falling  between  the  cars  when  in  motion  ;  or, 

2.  Except  temporarily,  in  case  of  accident  or  emergency,  heats 
any  passenger  car,  while  in  motion,  on  any  such  railroad  more 
than  fifty  miles  in  length,  except  a  narrow-guage  railroad  which 
runs  only  mixed  trains,  between  October  fifteenth  and  May  first, 
by  any  stove  or  furnace  inside  of  or  suspended  from  such  car,  ex- 
cept stoves  of  a  pattern  and  kind  approved  by  the  board  of  railroad 
commissioners  for  cooking  purposes  in  dining-room  cars  and  except 
within  the  extended  time  allowed  by  the  railroad  commissioners  m 
pursuance  of  law  for  introducing  other  heating  apparatus ; 

Is  guilty  of  a  misdemeanor. 

Amended  by  chap.  692  of  1892. 

This  amendment  slightly  modified  the  original  section  and  added  subd.  2  of 
the  present  section. 

§  434.  Guard  posts  ;  automatic  couplers. — All  corpora- 
tions and  persons  other  than  employes,  operating  any  steam  rail- 
road in  this  state,  • 

1.  Failing  to  cause  guard  posts  to  be  placed  in  the  prolongation 
of  the  line  of  bridge  trusses  upon  such  railroad  so  that  in  case  of 
derailment,  the  posts  and  not  the  trusses  shall  receive  the  blow  of 
the  derailed  locomotive  or  car;  or 

2.  Failing,  after  November  1,  1892,  to  equip  all  of  their  own 
freight  cars,  run  and  used  in  freight  or  other  trains  on  such  rail- 
road, with  automatic  self -couplers,  or  running  or  operating  on 
such  railroad  any  freight  car  belonging  to  any  such  person  or  cor- 
poration, without  having  the  same  equipped,  except  in  case  of  ac- 
cident or  other  emergency,  with  automatic  self -couplers,  and  ex- 
cept within  the  extended  time  allowed  by  the  board  of  railroad 
commissioners,  in  pursuance  of  law,  for  equipping  such  car  with 
such  couplers, 

is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  five  hun- 
dred dollars  for  each  offense. 

Am'd  bv  chnp.  604  of  1890.     In  effect  May  14,  1896. 
Added  by  chap.  692  of  1892. 

§  42f>.  Officers  of  railroad  companies  to  be  uniformed* 

—  A  person  who, 
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L  Advises  or  induces  anyone,  being  an  officer,  agent  or  em- 
ploye of  a  railway  company,  to  leave  the  service  of  such  company, 
oecause  it  requires  a  uniform  to  be  worn  by  such  officer,  agent  or 
employe,  or  to  refuse  to  wear  such  uniform,  or  any  part  thereof ;  or 

2.  Uses  any  inducement  with  a  person  employed  by  a  rail- 
way company,  to  go  into  the  service  or  employment  of  any 
other  railway  company,  because  a  uniform  is  required  to  be 
worn;  or 

3.  Wears  the  uniform  designated  by  a  railway  company  with- 
out authority ; 

Is  guilty  of  a  misdemeanor. 

The  reference  to  this  section  in  People  v.  Rontey,  6  N.  Y.  Cr.,  259,  should 
be  to  section  725,  post. 

§  436.  Biding  on  freight  trains.— 1.  A  person  who  rides 
on  any  engine  on  any  freight  or  wood  car  of  any  railway  company, 
without  authority  or  permission  of  the  proper  officers  of  the  com- 
pany or  of  the  person  in  charge  of  the  said  car  or  engine ;  or 

2.  Who  gets  on  any  car  or  train  while  in  motion  (for  the  pur- 
pose of  obtaining  transportation  thereon  as  a  passenger) ;  or 

3.  Who  willfully  obstructs,  hinders  or  delays  the  passage  of  any 
car  lawfully  running  upon  any  steam  or  horse  or  street  railway ; 

Is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  458  of  1890. 

This  amendment  introduced  the  parenthesis  in  subd.  2,  and  inserted,  after 
the  word  "  any  "  in  subd.  8,  the  words  "  steam  or." 

The  reference  to  this  section  in  People  t>.  Rontey,  6  N.  Y.  Cr.,  259,  should 
be  to  section  726,  post. 

Where,  in  order  to  make  repairs  to  sewer  connections  under  the  authority 
of  a  proper  permit,  it  becomes  necessary  to  excavate  the  street  and  roadbed  in 
front  of  the  abutting  property, and  a  temporary  interference  with  the  passage  of 
ears  thereby  rendered  unavoidable,  it  is  not  a  willful  obstruction  under  this 
section.     Kolzem  v.  B.  &  S.  A.  R.  R.  Co.,  48  St.  Rep.,  657. 

£  427.  Dangerous  exhibitions.  Bathing.— A  person  who,  being  lessee 
«  occupant  of  any  place  of  amusement,  or  any  plot  of  ground  or  building, 
ww  it  or  allows  it  to  be  used  for  the  exhibition  of  skill,  in  throwing  any  sharp 
instrument  at  or  towards  any  human  being;  or  aims  or  discharges  any  blowgun, 
pistol  or  firearm  of  any  description  whatever,  or  allows  one  to  be  aimed  or 
(fecharged  at  or  towards  any  human  being  ;  or  who  being  owner,  lessee,  pro- 
prietor or  manager  of  any  surf-bathing  place,  neglects  at  any  time  during  the 
Mining  season  to  maintain  surf  or  life  boats,  or  other  life-saving  apparatus, 
dory  equipped  and  manned  in  the  manner  and  to  the  extent  prescribed  by  law; 

Is  guilty  of  a  misdemeanor. 

1427a.  Unauthorized  manufacture,  sale  or  use  of  illuminating  oils. 

—A  person  who  violates  any  provision  of  the  domestic  commerce  law,  relating 
to  the  standard,  manufacture,  sale,  use  or  storage  of  any  oil  or  burning  fluid, 
*iolly  or  partly  composed  of  naptha,  coal  oil,  petroleum  or  products  nianu- 
|  factored  therefrom,  or  of  other  substance  or  materials  which  will  flash  at  a 
[  taperature  below  one  hundred  degrees  Fahrenheit,  or  relating  to  the  burning 
J »  carriage  of  any  such  oil  or  fluid  which  will  ignite  at  a  temperature  below 
[  bee  hundred  degrees  Fahrenheit,  is  guilty  of  a  misdemeanor. 
Added  by  chap.  551  of  1896.    In  effect  October  1, 1890. 
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§  429.  Ice  cuttings  and  ice  bridges. 

A  person  or  corporation  cutting  ice  in  or  upon  any  waters 
rithin  the  boundaries  of  this  state,  for  the  purpose  of  removing 
he  ice  for  sale  or  use,  must  surround  the  cuttings  and  openings 
nade  with  fences  or  guards  of  boards  or  other  material  sufficient 
o  form  an  obstruction  to  the  free  passage  of  persons  through 
uch  fences  or  guards  into  the  place  where  such  ice  is  being  cut. 
Such  fences  or  guards  must  be  erected  at  or  before  the  time  of 
ommencing  the  cuttings  or  openings,  and  must  be  maintained 
intil  ice  has  again  formed  therein  to  the  thickness  of  at  least 
hree  inches,  or  until  the  ice  about  such  openings  has  melted  or 
iroken  up.  Whoever  omits  to  comply  with  this  section  is  guilty 
f  a  misdemeanor.  A  person  who  cuts,  loosens  or  detaches  from 
ny  bay,  estuary,  inlet,  or  main,  or  island  shore  of  the  Saint 
-Awrence  river,  within  the  jurisdiction  of  this  state,  any  field  of 
ce,  or  large  body  of  ice,  which,  when  so  loosened  or  detached 
onus  or  is  likely  to  form  a  bridge  or  passage  way  between  an 
dand  of  the  river  and  the  main  shore,  or  between  any  islands  of 
uch  river,  is  guilty  of  a  misdemeanor.  The  sheriff  of  the  county 
f  Saint  Lawrence  may  appoint  one  or  more  deputies  to  patrol 
he  Saint  Lawrence  river  within  the  county  at  such  times  as  shall 
tern  to  him  proper,  and  to  arrest  any  persons  found  engaged  in 
:  violation  of  this  section;  the  fees  and  expenses  of  such  deputies 
or  such  services  shall  be  a  county  charge  against  said  county,  'L 
ind  shall  be  audited  and  paid  in  the  same  manner  as  other  count*  * 
harges.  ilt 

Amended  by  L.  1905,  chap.  326.    In  effect  April  25,  1905. 

§  431.  Noisome  or  unwholesome  substances,  etc 
highway. — A  person  who  deposits,  leaves  or  keeps,  on  or  n 
highway  or  route  of  public  travel,  either  on  the  land  or  oi 
water,  any  noisome  or  unwholesome  substance,  or  estabh 
maintains  or  carries  on,  upon  or  near  a  public  highway  or  : 
of  public  travel,  either  on  the  land  or  on  the  water,  any  busi 
trade  or  manufacture  which  is  noisome  or  detrimental  to  p 
health,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  i 
less  than  one  hundred  dollars,  or  by  imprisonment  not  less 
three  nor  more  than  six  months,  or  both. 


§  4*8.  Ambulances*— A  person,  who  willfully  stops  c 
structs  the  passage  of  any  ambulance  or  vehicle  used  for  the 
portation  of  sick  or  wounded  persons  or  animals  upon  anv 
lie  street,  highway  or  place,  or  who  willfully  injures  the  sai 
willfully  drives  any  vehicle  into  collision  therewith,  is  guiltj 
misdemeanor.     All  sheriffs,  constables  and  police  officers" 
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yd  upon  by  the  persons  in  charge  of  such  ambulance  or 
d  in  placing  sick  or  wounded  persons  or  animals  therein, 
orcing  the  provisions  of  this  section. 

Using  net  or  weir  unlawfully  in  Hudson  river. 

>n,  who  uses  any  net  or  weir  for  setting  or  attaching 
pole  or  other  fixture  in  any  part  of  the  river  Hudson, 
permitted  by  statute,  is  guilty  of  a  misdemeanor. 

%.  Lights  upon  swing  bridges.— A  corporation,  com* 
dividual,  owning,  maintaining  or  operating  a  swing  bridge 
Hudson  river,  who  during  the  navigation  season  between 
and  sunrise,  neglects  to  keep  and  maintain  upon  every 
Ige  the  lights  required  by   law,  is  guilty  of  a  misde- 

ion  was  added  by  chap.  692  of  1893,  and  will  go  into  effect  October 

,  Exposing  person  affected  with  a  contagious  dis- 
i  public  place. — A  person,  who  willfully  exposes  him- 
other,  affected  with  anv  contagious  or  infectious  disease, 
blic  place  or  thoroughfare,  except  upon  his  necessary 
n  a  manner  not  dangerous  to  the  public  health,  is  guilty 
iemeanor. 

,  False  rumors  as  to  public  funds,  etc.— A  person, 
» intent  to  affect  the  market  price  of  the  public  funds  of 
or  of  the  United  States,  or  of  any  state  or  territory 
>r  of  a  foreign  country  or  government,  or  of  the  stocks, 
other  evidences  of  debt  of  a  corporation  or  association, 
irket  price  of  gold  or  silver  coin  or  bullion,  or  any  mer- 
or  commodity  whatever, 

hout  lawful  authority,  falsely  signs  the  name  of  an  officer 
)ration,  or  of  any  other  person  to  a  letter,  message,  or 
er;  or 

irs  or  circulates  such  a  letter,  message,  or  paper,  knowing 
ame  has  been  so  falsely  signed  ;  or 
>wingly  circulates  any  false  statement,  rumor,  or  intelli- 

ishable  by  a  fine  of  not  more  than  five  thousand  dollars* 
)risonment  for  not  more  than  three  years,  or  both. 

.  Eavesdropping. — A  person,  who  secretly  loiters  about 
;,  with  intent  to  overhear  discourse  therein,  and  to  repeat 
a  the  same  to  vex  or  annoy  or  injure  others,  ifl  guilty  of 
eanor. 

.  Destroying  invoice.— A  person,  who  willfully  de- 
suppresses  an  invoice,  bill  of  lading,  or  any  other  docu- 
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ment,  writing,  or  thing  whatever,  which  tends  to  show  the  owner* 
ship  of  wrecked  property,  is  guilty  of  a  misdemeanor. 

§  438.  Use  of  false  labels,  etc.— A  person  who,  with  in* 
tent  to  defraud,  either, 

L  Puts  upon  an  article  of  merchandise,  or  upon  a  cask,  bottle, 
stopper,  vessel,  case,  cover,  wrapper,  package,  band,  ticket,  label, 
or  other  thing,  containing  or  covering  such  an  article,  or  with 
which  such  an  article  is  intended  to  be  sold,  or  is  sold,  any  false 
description  or  other  indication  of  or  respecting  the  kind,  number, 
quantity,  weight  or  measure  of  such  article,  or  any  part  thereof, 
or  the  place  or  country  where  it  was  manufactured  or  produced, 
or  the  quality  or  grade  of  any  such  article,  if  the  quality  or  grade 
thereof  is  required  by  law  to  be  marked,  branded  or  otherwise  in- 
dicated on  or  with  such  article ;  or 

2.  Sells  or  offers  for  sale  an  article,  which  to  his  knowledge  is 
falsely  described  or  indicated  upon  any  such  package,  or  vessel 
containing  the  same,  or  label  thereupon,  in  any  of  the  particulars 
specified ;  or 

3.  Sells  or  exposes  for  sale  any  goods  in  bulk  to  which  no  name 
or  trade-mark  shall  be  attached,  and  orally  or  otherwise  represents 
that  such  goods  are  the  manufacture  or  production  of  some  other 
than  the  actual  manufacturer  or  producer,  in  a  case  where  the 
punishment  for  such  offense  is  not  specially  provided  for  other- 
wise by  statute,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  46  of  1889. 

This  amendment  inserted,  after  the  words  "respecting  the/'  in  subd.  1,  the 
word  "  kind,"  and  added  the  3d  subdivision  of  the  present  section. 

See  section  580,  post. 

See  subd.  5,  section  50  of  Code  of  Criminal  Procedure. 

Act  of  1862.— Under  the  provisions  of  section  4,  chap.  806  of  1862,  It  wa» 
held,  in  Low  «.  Hall,  47  N.  Y.,  104,  that,  to  render  a  person  liable  to  the  pen- 
alty therein  prescribed,  the  act  complained  of  must  have  been  done  with  intent 
to  defraud  some  person  or  persons,  or  some  body  corporate.  A  misdemeanor 
was  not  perpetrated,  or  a  penalty  incurred,  by  a  sale  free  from  ail  intent  to  in- 
jure any  one.    Id. 

Prior  to  the  enactment  of  this  section,  a  contract  for  the  sale  of  goods  to  be 
furnished  with  deceptive  labels,  intended  by  the  parties  and  calculated  to  de- 
ceive customers  of  the  purchaser,  was  against  public  policy.  Materne  v. 
Horwitz,  101  N.  Y.,  469. 

Under  the  Code.— Under  this  section,  it  is  made  a  misdemeanor  to  sell  or 
offer  for  sale  any  package  falsely  marked,  labeled,  etc.,  as  to  the  place  where 
the  goods  were  manufactured,  or  the  quality  or  grade,  etc.    Id. 

§  438a.  Using  false  marks  as  to  manufacture. — A  per- 
son  who,  with  intent  to  defraud  or  to  enable  another  to  defraud 
any  person,  manufactures  or  knowingly  sells  or  causes  to  be  man- 
ufactured or  sold,  any  article,  marked,  stamped  or  branded,  or  en- 
cased or  inclosed  in  any  box,  bottle  or  wrapper,  having  thereupon 
any  engraving  or  printed  label,  stamp,  imprint,  mark  or  trade 
mark,  which  article  is  not  the  manufacture,  workmanship  or  pro- 
duction of  the  person  named,  indicated  or  denoted  by  such  mark- 
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ing,  stamping  or  branding,  or  by  or  upon  such  engraving,  printed 
label,  stamp,  imprint,  mark  or  trade  mark,  is  guilty  of  a  misde- 
meanor. 

This  section  was  added  by  chap.  692  of  1898,  and  will  go  into  effect,  October 
1.  1893. 

§  438b.  Penalty  for   selling  half  wine  not  labeled.  — 

A  person  who  sells,  offers  for  sale  or  manufactures  with  intent  to 
sell,  any  wine  know  as  "  half  wine,"  which  is  not  stamped,  marked 
or  labeled,  as  required  by  law,  is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect,  October 
1.  1393. 

£  439.  Skimmed  milk. — A  person,  who  sells  or  offers  for 
sale,  milk  from  which  the  whole  or  a  part  of  the  cream  has  been 
skimmed  or  removed,  without  disclosing  the  fact,  or  having  a 
mark  or  label,  plainly  and  legibly  stating  the  fact,  conspicuously 
aflixed  to  every  can  or  vessel  containing  the  same,  under  circum- 
stances not  constituting  an  offense,  for  the  punishment  of  which 
provision  is  otherwise  specially  made  by  statute,  is  guilty  of  a 
misdemeanor. 

»See  notes  under  section  407,  ante. 

Act  of  1802.— Under  the  former  act  of  1862.  it  was  held  to  be  necessary  to 
aver  and  prove  that  milk  was  adulterated  with  the  view  of  offering  it  for  sale 
or  exchange.     People  t>.  Fauerback,  5  Park.,  311. 

Omission  to  state  object  of  the  adulteration,  rendered  the  indictment  or  com- 
plaint, insufficient.     Id. 

Aet  of  1865.— Under  chap.  36  of  1865,  it  was  held  that  the  intent  of  the  act 
was  to  punish  an  individual  only  for  an  actual  and  intentional  violation  of  its 
jToviaions.  Verooa  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.,  318;  The  act 
need  not  be  personally  committed  by  the  party  charged,  but,  if  authorized  by 
him,  he  was  liable  for  the  penalty.  Id.  He  was  liable  only  where  the  offense 
was  committed  by  his  authority  or  with  his  knowledge  and  assent.  Id.  It  was 
bufficieiit  to  prove  knowledge  by  him  that  his  servants  did  deliver  bad  milk  or 
a  general  authority  to  them  to  do  so.  Id.  This  knowledge  or  authority  might 
be  implied  from  circumstances.    Id. 

§  440.  Master  of  vessel   bringing  foreign    convict. — 

A  person,  being  the  master  or  commander  of  any  vessel  or  boat, 
arriving  from  a  foreign  country,  who  knowingly  brings  into  this 
state  a  person  who  has  been,  or  is,  a  foreign  convict  of  any  offense, 
which  if  committed  in  this  state  would  be  punishable  therein,  is 
guilty  of  a  misdemeanor. 

See  section  158,  ante. 

§441.   Non-resident   taking   or  planting  oysters.— A 

person,  who  not  being  at  the  time  an  actual  inhabitant  and  resi- 
dent of  this  state,  plants  oysters  in  the  waters  of  this  state,  with- 
out the  consent  of  the  owner  of  the  same,  or  of  the  shore,  or 
gathers  oysters  or  other  shell  fish  from  their  beds  of  natural 
growth,  in  any  such  waters  on  his  own  account  or  for  his  own 
benefit,  or  the  benefit  of  a  non-resident  employer,  is  guilty  of  a 
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misdemeanor,  punishable  by   imprisonment   not  exceeding   su 
months,  or  by  fine  not  exceeding  one  hundred  dollars,  or  both. 

See  sulxi.  24,  section  56  of  Code  of  Criminal  Procedure. 

The  case  of  People  v  Lowndes,  55  Hun,  469;  30  St.  Rep.,  168;  8  N.  Y 
Supp.,  908,  was  reversed  in  130  N.  Y.,  455;  42  St.  Rep.,  360. 

Acts  of  1866.—  The  provisions  of  section  6.  chap.  404  of  1866,  tliougl 
embracing  b.»th  of  the  offenses  defined  in  this  section,  materially  differ  ir 
structure  from  those  in  the  latter  statute.  People  r.  Lowndes,  130  N.  Y.,  450 
42  St.  Rep..  363. 

Under  chap.  753  of  1866,  it  was  held  that  any  citizen  could  acquire  properij 
in  oysters  which  he  had  planted  upon  a  bed  distinctly  designated  by  stakes 
and  where  no  oysters  were  growing  at  the  time,  and  thai  it  was  a  misde 
ineanor  to  take  and  carry  away  oysters  so  planted.  McCarty  v.  Hoi  man,  10  \V. 
Dig..  501. 

Act  of  1870.— The  provisions  of  the  act  of  1870  (chap.  234),  were  held  nol 
to  apply  to  persons  taking  their  own  oysters  out  of  their  private  lots  or  beds  ii 
the  wafers  described  therein;  People  v.  Hazen.  31  St.  Rep.,  72;  121  X.  Y. 
317;  but  to  the  public  waters  which  included  oysters  of  a  natural  growth 
Id. 

Act  of  1870.— Chap.  87  of  1879,  which  was  amendatory  of  Laws  of  1878 
hao\  relation  only  to  raking  or  gathering  of  oysters  or  other  shell  nsh  by  nou 
residents  of  the  state  on  their  own  account  and  for  their  own  benefit,  or  oi 
account,  or  for  the  benefit,  of  non-iesident  employers,  and  was  not  con  fin e< 
to  taking  them  from  their  beds  of  natural  growth.  People  v.  Lowndes,  VSi 
N.  Y.,435;  4.3  St.  Rep.,  363. 

This  statute  did  not  deny  to  the  owner,  though  a  non-resident,  the  rich" 
of  taking  his  oysters  from  the  waters  of  this  state,  if  he  owned  any  whicl 
he  had  planted' there.  Id.;  People  r.  Hazen,  121  K.  Y.,  313;  31  St.  Rep. 
72. 

Under  Code. — This  section  was  enacted  with  a  view  to  discriminate  be 
tween  those  persons  who  were,  and  those  who  were  not,  residents  of  the  state 
in  favor  of  the  former  to  the  exclusion  of  the  latter,  for  the  purpose  of  plant 
ing  and  gathering  oysters  in  its  waters.     Peopl«  r.  Lowndes,  ante. 

This  section  creates  two  offenses;  id.;  one  of  planting  in  the  waters  of  the 
state,  and  the  other  of  gathering  oysters  and  other  shell  fish  from  their  natural 
beds  in  any  such  waters.     Id. 

The  words  "without  the  consent  of  the  owner  of  the  same  or  the  shore," 
include  the  owners,  whoever  they  may  be,  and  an?  applied  to  the  person  plant- 
ing who  is  not  then  an  actual  inhabitant  or  resident  of  the  state.     Id. 

The  words  "  on  his  own  account  or  for  his  own  benefit,  or  for  the  benefit  of 
a  non-resident  employer."  are  applicable  alike  to  both  offenses.     Id. 

The  failure  to  charge  this  fact  in  an  indictment  for  either  offense  under  this 
section,  is  a  substantial  omission.     Id. 

§  449.  Use  of  certain  dredges  in  taking  oysters,  a  mi§- 
demeanor. — A  person  who  uses  a  dredge  or  drag  operated  by 
steam,  or  any  dredge  or  drajr  weighing  over  thirty  pounds,  for  the 
purpose  of  catching  or  taking  oysters  or  other  shell  fish  from 
beds  of  natural  growth  in  the  waters  of  this  state  is  guilty  of  a 
misdemeanor. 

Am'd  by  chap.  520  of  1888. 

This  amendment  inserted,  after  the  word  "  fish  "  in  the  original  section,  tht 
words  "  from  beds  of  natural  growth." 
See  In  re  Thomas,  2  N.  Y.  Supp.,  39. 

§  443.  Mock  auctions. — A  person  who  buys  or  sells,  or  pre- 
tends to  buy  or  sell,  any  goods,  wares,  or  merchandise,  or  any 
species  of   property,   except  shins,   vessels,  or  real  or  leasehold 
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estate,  exposed  for  sale  by  auction,  if  an  actual  sale,  purchase,  and  change  of 
ownership  therein  does  not  thereupon  take  place,  is  guilty  of  a  misdemeanor, 
punishable  by  imprisonment  for  thirty  days,  or  by  fine  not  exceeding  one  hun- 
dred dollars,  or  both. 
See  section  574,  pott. 

i  444.  Interfering  with  navigation.— A  person  who  throws,  or  causes, 
or  permits  to  be  thrown,  from  any  boat,  scow  or  other  vessel,  or  in  any  other 
manner,  into  any  of  the  navigable  waters  of  this  state,  including  bays,  sounds 
and  harbors,  any  earth,  ashes,  cinders,  stone,  or  other  material,  or  who  builds 
any  structure  therein,  which  will  in  any  manner  lessen  the  depth  of  such 
waters,  or  interfere  with  the  free  and  safe  navigation  thereof,  is  guilty  of  a 
misdemeanor. 
See  section  390,  ante. 

%  445.  Maintaining  private  insane  asylums.— A  person  who  conducts 
or  maintains  a  private  insane  asylum,  or  institution  for  the  care  or  treatment  of 
persons  of  unsound  mind,  without  a  license  issued  and  granted  to  such  person 
according  to  law,  is  guilty  of  a  misdemeanor. 

§  446.  Entry  into  agricultural  fair  grounds.— A  person  who  wrong- 
fully and  fraudulently  enters  any  agricultural  fair  grounds,  without  paying  the 
entrance  fee,  is  guilty  of  a  misdemeanor. 

5  447.  Drugging  person,  etc. — A  person  who  administers  any  drug  or 
stupefying  substance  to  smother,  with  the  intent,  while  such  person  is  under 
tli»-  influence  thereof,  to  induce  such  person  to  enter  the  military  or  naval  ser- 
vice of  Hi-  United  States,  of  this  state,  or  of  any  other  stafe,  country  or 
foviTiimen'.  is  guilty  of  a  misdemeanor. 
Str  siiIkI.  2  of  section  218,  attttt. 

§447a.  Negligently  famishing  insecure  scaffolding.— A  person  or 
corporation  employing  or  directing  another  to  do  or  perform  any  labor  in 
the  erection,  repairing,  altering  or  painting,  any  house,  building  or  struc- 
ture within  this  state,  who  knowingly  or  negligently  furnishes  or  erects  or 
causes  to  be  furnished  or  erected  for  the  performance  of  such  labor,  unsafe, 
unsuitable  or  improper  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  ;  or  who  hinders  or  obstructs  any  ofllcer  detailed  to  inspect  the 
baun.',  dotroys  or  defaces  any  notice  posted  thereon,  or  permits  the  use  thereof 
after  the  same  has  been  declared  unsafe  by  such  officer  contrary  to  the  pro- 
visions of  article  one  of  the  Labor  Law,  is  guilty  of  a  misdemeanor.  Ani'd, 
ch.  416  of  1897. 

See  chap.  715  of  1893,  amending  chap.  517  of  1801,  providing  for  the  exami- 
nation of  scaffolding,  ropes,  blocks,  pulleys  and  tackle  used  in  the  construc- 
tion repairing  and  painting  of  buildings. 
6447k  _  Ajfrerson  who  : 

S  447f .  Bribery  of  labor  representatives. 

.1  person  who  gives  or  offers  to  give  any  money  or  other  things 
of  value  to  any  duly  appointed  representative  of  a  labor  organizes 
lion  with  intent  to  influence  him  in  respect  to  any  of  his  avis, 
decisions,  or  other  duties  as  such  representative,  or  to* induce  him  to 
prevent  or  cause  a  strike  by  the  employees  of  any  person  or  corpora- 
tion, is  guilty  of  a  misdemeanor;  ami  no  person  shall  be  excused 
from  attending  and  testifying,  or  producing  any  boohs,  papers  or 
other  documents  before  any  court  or  magistrate,  upon  any  investi- 
gation, proceeding  or  trial,  for  a  violation  of  this  section,  upon  the 
ground  or  for  the  reason  that  the  testimony  or  eiridence,  documen- 
tary or  otherwise,  required  of  him  may  tend  to  convict  him  of  a 
crime  or  subject  him  to  a  penalty  or  forfeiture;  but  no  person  shall 
m  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
in  account  of  any  transaction,  matter  or  thing  concerning  which  he 
m  may  so  testify  or  produce  evidence,  documentary  or  otherwise,  and 
io  ~  testimony  so  given  or  produced  shall  be  received  against  hirr 
3°  a  investigation  or  proceeding. 

bp.  669.    In  effect  Sent    l    ioaj 
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TITLE  XnL 

OF  CRIMES  AGAINST  THE  PUBLIC  PBACB. 

Section  448.  Disturbing  lawful  meetings. 

449.  "Riot"  defined. 

450.  Punishment  of  riot. 

451.  Unlawful  assemblages. 

452.  Disguised  and  masked  persons,  etc. 

453.  Allowing  masquerades  to  be  held  in  places  of  public  resort. 

454.  Remaining  present  at  place  of  riot,  etc.,  after  warning. 

455.  Remaining  present  at  a  meeting,  originally  lawful,  after  it  hai 

adopted  an  unlawful  purpose. 

456.  Refusing  to  assist  in  arresting  rioter. 

457.  Combinations  to  resist  execution  of  process. 

458.  Prize  fighting,  aiding  therein,  etc. 

459.  What  is  a  challenge. 

460.  Betting  or  stakeholding  on  fight. 

461.  Fight  out  of  state. 

462.  Indictment. 

463.  464.  Apprehension  of  persons  about  to  fight 

465.  Forcible  entry  and  detainer. 

466.  Returning  to 'take  possession  of  lands  after  being  removed  by 

legnl  process. 

467.  Unlawful  intrusion,  etc. 

468.  Discharging  fire-arms. 

469.  Witnesses'  privilege. 

§  448.  Disturbing  lawful  meetings. — A  person  who,  with- 
out authority  of  law,  willfully  disturbs  any  assembly  or  meeting, 
not  unlawful  in  its  character,  is  guilty  of  a  misdemeanor. 

See  sections  274  and  275,  ante. 

The  reference  to  this  section  in  People  r.  Grim,  3  N.  Y.  Cr.,  819,  should  be 
to  section  548,  post. 

See  note  in  21  Abb.  N.  C,  25. 

8ee  People  v.  Judson,  11  Daly,  1,  82. 

§  449.  "  Riot "  defined.— Whenever  three  or  more  persons, 
having  assembled  for  any  purpose,  disturb  the  public  peace,  by 
using  force  or  violence  to  any  other  person,  or  to  property,  or 
threaten  or  attempt  to  commit  such  disturbance,  or  to  do  an 
unlawful  act  by  the  use  of  force  or  violence,  accompanied  with 
the  power  of  immediate  execution  of  such  threat  or  attempt,  they 
are  guilty  of  riot 

Rioter. — If  any  person  encourages,  promotes  or  takes  part  in  riots,  whether 
by  words,  signs  or  gestures,  or  by  wearing  the  badge  or  ensign  of  the  rioters, 
he  is  himself  to  be  considered  a  rioter.  People  v.  Most,  128  N.  Y.f  118;  88 
St.  Rep.,  829;  8  N.  Y.  Cr.,  279. 

"Where  a  crowd  of  three  or  more  persons  engage  in  an  attack,  with  the  pre- 
concerted intent  to  commit  an  assault  and  battery,  and  accomplish  the  unlaw- 
ful act,  all  or  any  of  those  participating  in  the  unlawful  proceeding  are  guilty 
of  the  crime  of  riot.     People  r.  White,  55  Barb.,  013;  afiTd,  32  N.  Y.,465. 

See  Hill  r.  Supervisors,  etc.,  53  Ilun,  194;  24  St.  Rep.,  944;  alTd,  119  N. 
Y.,  344;  29  St.  Rep.,  588;  People  v.  Judson,  11  Daly,  1,  83. 

§  450.  Punishment  of  riot.— A  person  guilty  of  riot,  or  of 
participating  in  a  riot,  either  by  being  personally  present^  or  by 
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instigating,  promoting,  or  aiding  the  same,  is  punishable  as  fol- 
lows: 

1.  If  the  purpose  of  the  assembly,  or  of  the  acts  done  or  threat- 
ened or  intended  by  the  persons  engaged,  is  to  resist  the  enforce- 
ment of  a  statute  of  this  state,  or  of  the  United  States,  or  to 
obstruct  any  public  officer  of  this  state,  or  of  the  United  States, 
in  serving  or  executing  any  process  or  other  mandate  of  a  court 
of  competent  jurisdiction,  or  in  the  performance  of  any  other 
duty  ;  or  if  the  offender  carries,  at  the  time  of  the  riot,  fire-arms 
or  any  other  dangerous  weapon,  or  is  disguised ;  by  imprisonment 
for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  both  such  fine  and  imprisonment; 

2.  In  any  other  case,  if  the  offender  directs,  advises,  encourages 
or  solicits  other  persons,  present  or  participating  in  the  riot  or  as- 

!    sembly,  to  acts  of  force  or  violence,  by  imprisonment  for  not  more 
j    than  two  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars, 
or  by  both  such  fine  and  imprisonment ; 

3.  In  any  case,  not  embraced  within  the  foregoing  subdivisions 
of  this  section,  by  imprisonment  for  not  more  than  one  year,  or 
ly  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment 

§451.  Unlawful  assemblages. — Whenever  three  or  more 
persons, 

1.  Assemble,  with  intent  to  commit  any  unlawful  act  by  force ; 

or 

2.  Assemble,  with  intent  to  carry  out  any  purpose,  in  such  a 
mnnner  as  to  disturb  the  public  peace;  or 

3.  Being  assembled,  attempt  or  threaten  any  act  tending  towards 
a  tu-each  of  the  peace  or  any  injury  to  person  or  property,  or  any 
unlawful  act,  such  an  assembly  is  unlawful,  and  every  person  par- 
ticipating therein,  by  his  presence,  aid  or  instigation,  is  guilty  of 
a  misdemeanor.  But  this  section  shall  not  be  so  construed  as  to 
prevent  the  peaceable  assembling  of  persons  for  lawful  purposes 
of  protest  or  petition. 

Amended  by  chap.  884  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 

Unlawful  assembly. — Unlawful  assembly  was  an  offense  well  known  at 
common  law.  People  v.  Most,  128  N.  Y„  113;  38  8t.  Rep.,  820;  8  N.  Y.  Cr., 
SI. 

The  offense,  under  subd.  8  of  this  section,  can  only  be  committed  when  there 
■  a  concert  or  combination  of  three  or  more  persons  who  unite  in  the  attempt, 
or  in  the  threat,  to  do  one  or  more  of  the  things  specified  in  the  statute.     Id. 

A  threat  made  by  one  or  by  two  persons  only,  in  which  no  others  partici- 
pated, is  Dot  indictable  under  this  section;  though  made  in  an  assembly  of 
blut  persons.     Id. 

Threats  of  personal  violence  made  in  an  assembly  in  this  state  against  resi- 
dents of  another  state  are  within  the  statute.     Id. 

Utterances,  at  a  public  meeting,  of  words  which  tend  to  incite  the  people 
anembled  to  unlawful  acts,  coupled,  not  only  with  expressions  of  sympathy 
for  the  fate  of  the  Chicago  anarchists,  but  with  a  glorification  of  their  deeds, 
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and  an  incitement  to  murder  public  officers  for  discharge  of  public  duty,  were 
h«  Id  to  brin^  the  case  directly  within  the  letter  and  spirit  of  subdivision  3  of 
this  section.  People  t.  Most,  7  N.  Y.  Cr.,  391;  29  St.  Rep.,  99;  8  N.  Y. 
Supp.,  625. 

It  need  not  affirmatively  appear  that  other  persons,  present  when  the  threat 
was  made,  uttered  or  repeated  the  same  words.  People  i?.  M<.stf  128  X.  Y., 
114;  38  St.  Rep..  829;  8  N.Y.  Cr..  279.  Participation  in  the  threat  may  be 
shown  by  the  adoption  by  others  of  the  language  used,  exhibited  by  their  con- 
duct.    Id. 

Threats  Telating  to  acts  not  presently  to  be  done,  but  to  be  performed  at 
some  future  time,  arc  within  the  statute.     Id. 

§  45a.  Disguised  and  masked  persons,  etc.  —  An  assem- 
blage in  public  houses  or  other  places  of  three  or  more  persons 
disguised  by  having  their  faces  painted,  discolored,  colored  or  con- 
cealed, is  unlawful,  and  every  individual  so  disguised,  present 
thereat,  is  guilty  of  a  misdemeanor ;  but  nothing  contained  iu 
this  section  shall  be  construed  as  prohibiting  any  peaceful  assem- 
blage for  a  masquerade  or  fancy  dress  ball  or  entertainment,  or 
any  assemblage  thereof  of  persons  masked,  or  as  prohibiting  the 
wearing  of  masks,  fancy  dresses,  or  other  disguise  by  persons  on 
their  way  to  or  returning  from  such  ball  or  other  entertainment; 
if,  when  such  masquerade,  fancy  dress  hall  or  entertainment  is 
held  in  any  of  the  cities  of  this  state,  permission  is  first  obtained 
from  the  police  authorities  in  such  cities  respectively  for  the  lidd- 
ing or  giving  thereof,  under  such  regulations  as  may  be  prescribed 
by  such  police  authorities. 

§  453.  Allowing  masquerades  to  be  held  in  places  of 
public  resort. — A  person  being  a  proprietor,  manager  or  kee|H?r 
of  a  theatre,  circus,  public  garden,  public  hall,  or  other  place  of 
public  meeting,  resort  or  amusement,  for  admission  to  which  any 
price  or  payment  is  demanded,  who  permits  therein  any  assem- 
blage of  persons  masked,  prohibited  in  this  title,  is  guilty  of  a 
misdemeanor,  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  two  years,  or  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  five  thousand  dollars  and  not  less  than 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

§  454.  Remaining  present  at  place  of  riot,  etc.,  after 
warning. — A  person,  remaining  present  at  the  place  of  an  unlaw- 
ful assembly  or  riot,  after  the  persons  assembled  have  been  warned 
to  disperse  by  a  magistrate  or  public  officer,  is  guilty  of  a  misde- 
meanor, unless  as  a  public  officer,  or  at  the  request  or  command 
of  a  public  officer,  he  is  endeavoring  or  assisting  to  disperse  the 
same,  or  to  protect  persons  or  property,  or  to  arrest  the  offenders. 

S  455.  Remaining  present  at  place  of  meeting,  origi- 
nally lawful,  after  it  has  adopted  an  unlawful  purpose.— 

Where  three  or  more  persons  assemble  for  a  lawful  purpose, 
and  afterwards  proceed  to  commit  an  act  that  would  amount  to 
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3t,  if  it  had  been  the  original  purpose  of  the  meeting,  every 
ion  who  does  not  retire  when  the  change  of  purpose  is  made 
>wn,  or  such  act  is  committed,  except  public  officers  and  per- 
s  assisting  them  in  attempting  to  disperse  the  assembly,  is 
lty  of  a  misdemeanor. 

}  456.  Refusing  to  assist  in  arresting  rioter.— A  person, 
sent  at  the  place  of  an  unlawful  assembly  or  riot,  who,  being 
umanded  by  a  duly  authorized  public  officer  to  act  or  aid  in 
pressing  the  riot,  or  in  protecting  persons  or  property,  or  in 
esting  a  person  guilty  of  or  charged  with  participating  in  the 
lawful  assembly  or  riot,  neglects  or  refuses  to  obey  such  com- 
nd,  is  guilty  of  a  misdemeanor. 
ee  section  108  of  Code  of  Criminal  Procedure. 

457.  Combinations  to  resist  execution  of  process.— A  person,  who 
ers  into  a  combination  with  another  to  resist  the  execution  of  any  legal  pro- 
j.  oi  other  mandate  of  a  court  of  competent  jurisdiction,  under  circum- 
ices  not  amounting  to  riot,  is  guilty  of  a  misdemeanor, 
ee  sections  102  and  103  of  the  Code  of  Criminal  Procedure. 

§  458.  Prize  fighting  and  sparring  exhibitions,  aiding 
erein,  et  cetera — A  person  who,  within  this  state,  engages  in, 
tigates,  aids,  encourages  or  does  any  act  to  further  a  conten- 
n,  or  fight,  without  weapons,  between  two  or  more  persons,  or  a 
ht  commonly  called  a  ring  or  prize  fight,  either  within  or  with- 
t  the  state,  or  who  engages  in  a  public  or  private  sparring  ex- 
)ition,  with  or  without  gloves,  within  the  state,  at  wnich  an  ad- 
asion  fee  is  charged  or  received,  either  directly  or  indirectly,  or 
io  sends  or  publishes  a  challenge,  or  acceptance  of  a  challenge 
such  a  contention,  exhibition  or  fight,  or  carries  or  delivers 
3h  a  challenge  or  acceptance,  or  trains  or  assists  any  person  in 
ining  or  preparing  for  such  a  contention,  exhibition  or  fight,  is 
ilty  of  a  misaemteanor. 
bn'd  by  ch.  870  of  1900.    In  effect  Sept.  1, 1900. 

§  459.  What  is  a  challenge. — Any  words  spoken  or  writ- 
ti,  or  any  signs  uttered  or  made  to  any  person,  expressing  or 
lplying,  or  intended  to  express  or  imply  a  desire,  request,  invi- 
tion  or  demand  to  engage  in  any  fight,  such  as  mentioned  in  sec- 
ern 458,  are  to  be  deemed  a  challenge  within  the  meaning  of  that 
ction. 

See  wction  236,  ante. 

Whether  the  writing  was  intended  for  a  challenge,  is  for  the  jury  to  deter- 

Ine.     Wood's  case,  3  C.  H.  Rec,  189. 

§  400.  Betting  or  stakeholding  on  fight. — A  person  who 
Jts,  stakes,  or  wagers  money  or  other  property,  upon  the  result  of 
ich  a  fight  or  encounter,  or  who  holds  or  undertakes  to  hold 
oney  or  other  property  so  staked  or  wagered,  to  be  delivered  to 
•  for  the  benefit  of  the  winner  thereof,  is  guilty  of  a  misdemeanor. 

§  4411.  Fight  ont  of  state.— A  person  who  leaves  the  state, 
ith  intent  to  elude  any  provision  of  this  title,  or  to  commit  any 
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act  without  the  state,  which  is  prohibited  by  this  title,  or  who, 
being  a  resident  of  this  state,  does  any  act  without  the  state, 
which  would  be  punishable  by  the  provisions  of  this  title,  if  com- 
mitted within  the  state,  is  guilty  of  the  same  offense  and  subject 
to  the  same  punishment,  as  if  the  act  had  been  committed  within 
this  state. 
See  sections  185  and  239,  ante;  section  133  of  Code  of  Criminal  Procedure. 

§  463.  Indictment. — An  indictment  for  an  offense,  specified 
in  the  last  section,  may  be  tried  in  any  county  within  the  state. 
See  section  240,  ante;  section  133  of  Code  of  Criminal  Procedure. 

§  463.  Apprehension  of  persons  about  to  fight. — A  mag- 
istrate having  power  to  issue  warrants  in  criminal  cases,  to  whom 
it  is  made  to  appear  that  there  is  reasonable  ground  to  apprehend 
that  an  offense  specified  in  sections  458,  460  and  461  is  about  to 
be  committed  within  his  jurisdiction,  or  by  any  person  being 
within  his  jurisdiction,  must  issue  his  warrant  to  a  sheriff  or  con- 
stable, or  other  proper  officer,  for  the  arrest  of  the  person  or  per- 
sons so  about  to  offend.  Upon  a  person  being  arrested  and 
brought  before  him  by  virtue  of  the  warrant,  he  must  inquire  into 
the  matter,  and,  if  it  appears  that  there  is  reasonable  ground  to 
believe  that  the  person  arrested  is  about  to  commit  any  offense, 
the  magistrate  must  require  him  to  give  a  bond  to  the  people  of 
the  state  in  such  sum,  not  exceeding  one  thousand  dollars,  as  the 
magistrate  may  fix,  either  with  or  without  sureties  in  his  discre- 
tion, conditioned  that  such  person  will  not,  for  one  year  thereafter, 
commit  any  such  offense. 

§  464.  Apprehension  of  person  about  to  fight  —  If   the 

person  arrested,  as  prescribed  in  the  last  section,  does  not  furnish 
a  bond  as  prescribed  therein,  within  a  time  fixed  by  the  magistrate, 
the  latter  must  commit  him  to  the  county  jail,  there  to  remain 
until  discharged  by  a  court  of  record  having  criminal  jurisdiction. 
A  person  so  committed  may,  at  any  time,  be  discharged  upon  a 
writ  of  habeas  corpus,  upon  his  executing  the  bond  required  by 
the  committing  magistrate.  If  the  bond  is  required  to  be  given 
with  one  or  more  sureties,  the  surety  or  sureties  must  be  approved 
by  the  officer  taking  the  same. 

§  465.  Forcible  entry  and  detainer. — A  person,  guilty  of 
using,  or  of  procuring,  encouraging  or  assisting  another  to  use, 
any  force  or  violence  in  entering  upon  or  detaining  any  lands  or 
other  possessions  of  another,  except  in  the  cases  and  the  manner 
allowed  by  law,  is  guilty  of  a  misdemeanor. 

What  constitutes. — It  is  an  indictable  offense,  under  this  section,  for  any 
person  forcibly  to  enter  upon,  or  detain,  the  lands  or  other  possessions  of  an- 
other party.  Cain  r.  Flood,  38  St.  Hep.,  197.  It  cannot  justify  or  palliate  hit 
offense  to  urge  in  iiis  behalf  that  another  person  had  previously  committed  a 
like  offense.    Id. 
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If  a  person  uses  any  force  to  gain  the  entrance  against  the  party  in  posse* 
ston,  the  case  comes  within  the  provisions  of  the  statute.  People  v.  Farrell,  5 
But.  (Bop.  Ct.).  28;  28  St.  Rep.,  44;  8  N.  Y.  Supp  .  232.  The  statutes  saya 
that,  if  he  uses  any  force  to  gain  an  entry,  he  is  guilty.  Id.  The  court  can- 
not undertake  to  weigh  or  measure,  as  a  matter  of  law,  what  particular  acts  or 
force  were  intended.  It  must,  in  each  case,  be  a  question  of  fact  to  go  to  the 
Jury  whether  such  force  or  violence  was  used  in  a  given  case  as  was  contain 
plated  by  the  statute.    Id. 

Conviction.— The  defendant  may  be  convicted  of  detainer  only  on  an  in- 
dictment  for  forcible  entry  and  detainer.  People  v.  Anthony,  4  Johns.,  198; 
People  «.  Rickert,  8  Cow..  226. 

§  466.  Returning  to  take  possession  of  lands  after  be- 
ing removed  by  legal  process. — A  person  who  has  been  re- 
moved from  any  lands  by  process  of  law,  or  who  has  removed 
from  any  lands  pursuant  to  the  lawful  adjudication  or  direction, 
of  any  court,  triounal  or  officer,  and  who  afterwards,  without  au- 
thority of  law,  returns  to  settle  or  reside  upon  or  take  possession 
of  such  lands,  is  guilty  of  a  misdemeanor. 

§  467.  Unlawful  intrusion,  etc. — A  person  who  intrudes 
upon  any  lot  or  piece  of  land  within  the  bounds  of  a  city  or 
Tillage,  without  authority  from  the  owner  thereof,  or  who  erects 
or  occupies  thereon  any  hut,  or  other  structure  whatever  with- 
out such  authority  ;  and  a  person  who  places,  erects  or  occupies, 
within  the  bounds  of  any  street  or  avenue  of  a  city  or  village,  any 
hut,  or  other  structure,  without  lawful  authority,  is  guilty  of  a 
misdemeanor. 

Seesuhd.  0  of  section  640,  post. 

Object — This  section  was  intended  primarily  to  define  what  was  previously 
known  in  the  criminal  law  as  a  criminal  trespass,  as  distinguished  from  a  mere 
dril  trespass.    People  v.  Stevens,  14  St.  Rep.,  808;  109  N.  Y.,  162. 

Re-enactment. — This  section  is,  in  substance,  a  re-enactment  of  section  1, 
dap.  896  of  the  Laws  of  1857.    Id. 

Intent. — This  section  does  not,  in  terms,  make  the  intent  a  material  ele- 
ment of  the  offense.    Id. 

Bat  the  existence  of  a  criminal  intent,  as  a  necessary  constituent  of  the 
crime,  must  be  implied.    Id. 

The  fact  of  becoming  a  "  squatter  '*  is  largely  one  of  intent.    O'Donnell  r. 
Mclntyre,  16  Abb.  N.  C,  87. 
The  act  was  and  is  a  wrongful  one,  and  punishable  as  a  misdemeanor.    Id. 
On  an  indictment  under  this  section,  the  intention  of  the  defendant  is  ma- 
terial.   People  v.  Stevens,  109  N.  Y.,  162;  14  St.  Rep.,  808. 

If  he  enters  under  a  bona  fide  claim  of  right,  which  he  might  reasonably  be- 
Beve  entitled  him  to  take  possession,  it  will  be  a  defense,  lei.  But  to  sustain 
neh  a  defense,  there  must  be  some  colorable  ground  for  such  a  claim.    Id. 

Intrusion. — Intrusion  on  any  lands  in  cities  and  villages,  vacant  or  not,  is 
doubtless  within  this  section.    Id. 

Mfense. — Whether  advice  of  counsel,  accepted  and  acted  upon  in  good 
Will,  would  constitute  a  defense,  was  not  passed  upon  in  People  v.  Stevens, 
Me. 

j  4*8.  Discharging  fire-arms. — A  person  who,  otherwise 
[than  in  self  defense,  or  in  the  discharge  of  official  duty, 

L  Willfully  discharges  any  species  of  fire-arms,  air-gun  or  other 
Ireapon,  or  throws  any  other  deadly  missile  in  a  public  place  or 
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in  any  place  where  there  is  any  person  to  be  endangered  thereby, 
although  no  injury  to  any  person  ensues;  or 

2.  Intentionally,  without  malice,  points  or  aims  any  fire-arm  at 
or  toward  any  other  person  ;  or 

3.  Discharges,  without  injury  to  any  other  person,  fire-arms, 
while  intentionally  without  malice,  aimed  at  or  toward  any  per- 
son; or 

4  Maims  or  injures  any  other  person  by  the  discharge  of  any 
fire-arm  pointed  or  aimed  intentionally,  but  without  malice,  at 
any  such  person; 

Is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  092  of  1893. 

This  amendment  added  subds  2,  3  and  4  of  the  present  section,  and  will  go 
into  effect,  October  1,  1893. 

§  469.  Witnesses'  privilege. — No  person  shall  be  excused 
from  giving  evidence  upon  an  investigation  or  prosecution  for  any 
of  the  offenses  specified  in  this  title,  upon  the  ground  that  the 
evidence  might  tend  to  convict  him  of  a  crime.  But  such  evi- 
dence shall  not  be  m-oived  against  liirn  upon  any  criminal  pro- 
ceeding. 

See  section  712,  post.  

TITLE  XIV. 

OP  CRIME8  AGAINST  THE  REVENUE  AND  PROPERTY  OP  THE  STATE. 

Section  470.  Misappropriation,  etc,  and  falsification  of  accounts  by  public 
officers. 

471.  Other  violations  of  Jaw. 

472.  Misappropriation,  etc.,  by  county  treasurer. 

473.  Public  or  school  officers,  interest  of,  in  contracts,  etc.,  a  misde- 

meanor. 

474.  County  clerks  omitting  to  publish  statement  required  by  law. 

475.  Obstructing  officer  in  collecting  revenue. 

476.  Delivering  false  bill  of  lading  to  canal  collector.  • 

477.  Weighmaster  making  false  entry  of  weight  of  canal  boat 

478.  Canal  officer  concealing  frauds  upon  the  revenue. 

479.  Willful  injuries  to  the  canals. 

480.  Drawing  off  water  from  canals. 

481.  Canal  officer  accepting  bribe  to  allow  water  to  be  drawn  off 

from  canals. 

482.  Fraudulent  appropriation  of  lost  treasure  or  waived  property. 

483.  Injuries  to  salt  works. 

484.  Seizing  military  stores  belonging  to  the  state. 

485.  Making  false  statement  in  reference  to  taxes. 

485a.  School  district  trustee  not  to  draw  draft  on  supervisor  in  cer- 
tain cases. 

§  470.  Misappropriation,  etc.,  and  falsification  of  ac- 
counts by  public  officers.— A  public  officer,  or  a  deputy,  or 

clerk  of  any  such  officer,  and  any  other  person  receiving  money 
on  behalf  of,  or  for  account  of  the  |>eople  of  this  state,  or  of  any 
department  of  the  government  of  this  state,  or  of  any  bureau  or 
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fund  created  by  law,  and  in  which  the  people  of  this  state  are 
directly  or  indirectly  interested,  or  for  or  on  account  of  any  city, 
county,  village  or  town,  who 

1.  Appropriates  to  his  own  use,  or  to  the  use  of  any  person  not 
entitled  thereto,  without  authority  of  law,  any  money  so  received 
by  him  as  such  officer,  clerk  or  deputy,  or  otherwise  ;  or 

2.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry 
or  erasure  in  any  account  of,  or  relating  to,  any  money  so  received 
by  him,  or 

3.  Fraudulently  alters,  falsifies,  conceals,  destroys  or  obliterates 
any  such  account ;  or 

4  Willfully  omits  or  refuses  to  pay  over  to  the  people  of  this 
state  or  their  officer  or  agent  authorized  by  law  to  receive  the 
same,  or  to  such  city,  village,  county  or  town,  or  the  proper  officer 
or  authority  empowered  to  demand  and  receive  the  same,  any 
money  received  by  him  as  such  officer,  when  it  is  his  duty  imposed 
by  law  to  pay  over,  or  account  for,  the  same ; 

Is  guilty  of  felony. 

See  subd.  2  of  section  114,  ante;  section  515,  post. 

The  case  of  People  v.  Lyon,  1  N.  Y.  Cr.,  400,  was  affirmed  in  2  id.,  485,  at 
general  term,  but  the  latter  decision  was  reversed  by  court  of  appeals  in  99 
X.  Y.,  210. 

This  section  does  not  require  an  "  intent  to  deprive  or  defraud  the  true  owner 
of  his  property,"  to  exist  in  the  mind  of  the  defaulting  official  when  he  is  ap- 
propriating public  moneys  intrusted  to  him.  People  v.  Church,  3  N.  Y.,  60; 
1  How.  N.  8.,  369. 

See  Bork  v.  People,  91  N.  Y.,  5;,  1  N.  Y.  Cr.,  875,  which  was  decided 
under  chap.  19  of  1875. 

§  471.  Other  violations  of  law. — An  officer  or  other  person 
mentioned  in  the  last  section  who  willfully  disobeys  any  provision 
of  law  regulating  his  official  conduct,  in  cases  other  than  those 
specified  in  that  section  is  guilty  of  a  misdemeanor,  punishable  by 
a  fine  not  exceeding  one  thousand  dollars,  or  imprisonment  not 
exceeding  two  years,  or  both. 

See  section  155,  ante, 

§  473.  Misappropriation,  etc.,  by  county  treasurer.— A 

county  treasurer,  who  willfully  misappropriates  any  moneys, 
funds  or  securities,  received  by  or  deposited  with  him  as  such 
treasurer,  or  who  is  guilty  of  any  other  malfeasance  or  willful 
neglect  of  duty  in  his  office,  is  punishable  by  a  fine  not  less  than 
five  hundred  dollars  nor  more  than  ten  thousand  dollars,  or  by 
imprisonment  in  a  state  prison  not  less  than  one  year  or  more 
than  five  years,  or  by  botn  such  fine  and  imprisonment 

§  47S.  Public  or  school  officers,  interest  of,  in  contracts, 
etc.,  a  misdemeanor. — A  public  officer  or  school  officer,  who  is 
authorized  to  sell  or  lease  any  property,  or  to  make  any  contract 
U 
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in  his  official  capacity,  or  to  take  part  in  making  any  such  sale, 
lease  or  contract,  who  voluntarily  becomes  interested  individually 
in  such  sale,  lease  or  contract,  directly  or  indirectly,  except  in 
cases  where  such  sale,  lease  or  contract,  or  payment  under  the 
same,  is  subject  to  au Jit  or  approval  by  the  superintendent  of 
public  instruction,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  493  of  1888. 

This  amendment  extended  the  provision  to  include  school  officers. 

Am'd  by  chap.  220  of  1890. 

This  amendment  added  the  exception  contained  in  the  present  section. 

This  section  is  not  in  derogation  of  any  common  law  right  and  should  be 
strictly  construed  to  prevent  the  evil  at  which  it  is  aimed.  Beebe  v.  Board, 
etc.,  46  St.  Rep.,  228;  19  N.  Y.  Supp.,  630. 

It  makes  the  entering  into  a  contract  by  a  board  of  supervisors  with  one  of 
its  members,  a  criminal  offense.    Id. 

J  474.  County  clerks  omitting  to  publish  statement  re- 
red  by  law. — A  county  clerk  who  willfully  omits  to  publish 
any  statement  required  by  law,  within  the  time  prescribed,  is 
uilty  of  a  misdemeanor,  punishable  by  a  fine  of  one  hundred 
ollars,  or  imprisonment  for  six  months,  or  both. 

§  475.  Obstructing  officer  in  collecting  revenue. — A  per- 
son who  willfully  obstructs  or  hinders  a  public  officer  from  col- 
lecting any  revenue,  taxes  or  other  sum  of  money  in  which,  or  in 
any  part  of  which  the  people  of  this  state  are  directly  or  indi- 
rectly interested,  and  which  such  officer  is  by  law  empowered  to 
collect,  is  guilty  of  a  misdemeanor. 

§  476.  Delivering  false  bill  of  lading  to  canal  collector. 

— A  person  whose  duty  it  is  to  deliver  to  any  collector  of  tolls 
upon  any  of  the  canals  belonging  to  this  state,  a  bill  of  lading  of 
anv  proj>erty  transported  upon  such  canal,  who  delivers  a  false 
bill  of  lading  as  true,  or  makes  or  signs  a  false  bill  of  lading,  in- 
tending it  to  be  delivered  as  true,  knowing  such  bill  to  be  false,  is 
punishable  by  imprisonment  in  a  state  prison  not  exceeding  two 
years,  or  by  a  fine  not  exceeding  three  times  the  value  of  the 
property  omitted  in  such  bill,  or  both. 
See  Davis  t.  Bemis,  40  X.  Y.,  453,  note. 

§  477.  Weighmaster  making  false  entry  of  weight  of 
canal  boat. — A  weighmaster  upon  any  of  the  canals  belonging 
to  this  state,  and  a  clerk  of  such  weigh  master,  who  makes  a  false 
entry  of  the  weight  of  any  boat,  or  cargo  of  any  boat,  navigating 
such  canal,  or  who  makes  a  false  certificate  of  the  light  weight  of 
any  boat,  knowing  such  entry  or  certificate  to  be  false,  is  guilty 
of  a  misdemeanor 

§  478.  Canal  officer  concealing  frauds  upon  the  revenue. 

— A  public  officer  or  agent  employed  by  the  people  of  this  state 
in  relation  to  the  canals  belonging  to  this  state,  who  knows,  or  has 
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good  reason  to  believe  that  any  fraud  upon  the  revenues  of  the 
canals  has  been  committed  or  attempted,  and  who  omits  to  disclose 
the  same,  and  enforce  the  penalties  therefor,  if  within  his  power, 
is  guilty  of  a  misdemeanor. 

§  479.  Willful  injuries  to  the  canals.— A  person  who, 
without  authority  of  law,  willfully  inflicts  an  injury  upon  any  of 
the  canals  belonging  to  this  state,  or  disturbs  or  injures  any  of  the 
boats,  locks,  bridges,  buildings,  machinery  or  other  works  or  erec- 
tions connected  with  any  such  canal,  and  in  which  the  people  of 
this  state  have  an  interest,  is  guilty  of  felony. 

See  subd.  19  of  section  56  of  Code  of  Criminal  Procedure. 
See  Sipple  t>.  State,  99  N.  Y.,  289;  16  Abb.  N.  C„  434. 

§  480.  Drawing  off  water  from  canals.  —  A  person  who 
draws  water  from  any  canal  in  this  state,  or  from  a  feeder  or  res- 
ervoir of  any  canal,  during  the  season  of  navigation  of  the  canal, 
and  to  the  detriment  or  injury  of  the  navigation  thereof,  without 
authority  of  law,  is  punishable  by  imprisonment  in  a  county  jail 
not  less  than  one  year,  and  by  a  fine  not  less  than  one  thousand 
dollars. 

Except  by  authority  of  the  legislature,  or  of  the  authorized  agents  of  the 
state,  no  one  has  a  right  to  tap  the  state  dam  and  draw  off  the  waters  of  the 
artificial  pond  which  is  created  by  such  dam  for  public  purposes.  Varick  v. 
Smith,  5  Paige,  137;  Lynch  o.  Stoue,  4  Denio,  856. 

See  Sipple  v.  State,  99  N.  Y.,  290;  16  Abb.  N.  C,  434. 

§481.  Canal  officer  accepting  bribe  to  allow  water  to 
be  drawn  off  from  canals. — A  public  officer  or  agent  em- 
ployed by  the  people  of  this  state  in  relation  to  the  canals  belong- 
ing  to  the  state,  or  a  contractor  for  canal  repairs,  or  person  having 
charge  of  any  canal,  or  any  part  thereof,  or  of  any  lock,  waste 
weir,  feeder  or  other  work  belonging  thereto,  or  being  employed 
thereon,  who  asks,  or  accepts  or  promises  to  accept  any  bribe  as 
an  inducement  to  permit  water  to  be  drawn  from  a  canal,  feeder  or 
reservoir  in  violation  of  the  last  section ;  and  a  person  who  gives, 
or  offers  or  promises  to  give  to  any  officer  or  person  above  men- 
tioned, any  bribe  as  an  inducement  to  him  to  permit  water  to  be 
drawn  from  any  canal,  feeder  or  reservoir  in  violation  of  this  sec- 
tion, is  guilty  of  a  misdemeanor. 

§  483.  Fraudulent  appropriation  of  lost  treasure  or 

waived  property. — A  person  who  fraudulently  conceals  or  ap- 
propriates to  his  own  use  any  lost  treasure  or  any  waived  property 
belonging  to  this  state  by  virtue  of  its  sovereignty,  is  guilty  of  a 
misdemeanor. 

§  488.  Injuries  to  the  salt  works  —A  person  who  will- 
fully burns,  destroys,  or  injures  any  salt  manufactory  connected 
with  the  Onondago  salt  springs,  or  any  building  appurtenant  to 
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such  manafactory  or  any  part  of  such  manufactory,  or  any  of  the 
buildings,  reservoirs,  pumps,  conductors  or  water  conduits,  be- 
longing to  this  state,  used  in  the  raising  of  salt  water  for  the  man- 
ufacture of  salt,  without  authority  of  law,  is  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  live  years. 

§  484.  Seizing  military  stores  belonging  to  the  state.— 

A  person  who  enters  any  fort,  magazine,  arsenal,  armory,  arsenal 
yard  or  encampment,  and  seizes  or  takes  away  any  arms,  ammu- 
nition, military  stores  or  supplies  belonging  to  the  people  of  this 
state ;  and  a  person  who  enters  any  such  place  with  intent  so  to 
do,  is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
ten  years. 

§  485.  Making  false  statement  in  reference  to  taxes.— 

A  person,  who,  in  making  any  statement,  oral  or  written,  which 
is  required  or  authorized  by  law  to  be  made  as  the  basis  of 
imposing  any  tax  or  assessment,  or  of  an  application  to  reduce 
any  tax  or  assessment,  willfully  makes,  as  to  any  material  mat- 
ter, any  statement  which  he  knows  to  be  false,  is  guilty  of  a  mis- 
demeanor. 

§  485a  School  district  trustee  not  to  draw  draft  on 
supervisor  in  certain  cases. — A  school  district  trustee  who 
issues  an  order  or  draws  a  draft  on  supervisor  or  collector  for  any 
money,  unless  there  is  at  the  time  sufficient  money  in  the  hands 
of  such  supervisor  or  collector,  belonging  to  the  district,  to  meet 
such  order  or  draft,  is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap  692  of  1893,  and  will  go  into  effect,  October 
1, 1893.  

TITLE  XV. 

OP  CRIMES  AGAINST  PROPERTY. 

Chapter        I.  Arson. 

II.  Burglary  and  housebreaking. 

III.  Forgery  and  counterfeiting. 

IV.  Larceny,  including  embezzlement 
V.  Extortion. 

VI.  False  personation  and  cheats. 

VII.  Fraudulently  fitting  out  and  destroying  ships  and  vessels. 
VIII.  Fraudulent  destruction  of  property  insured. 
IX.  False  weights  and  measures. 
X.  Fraudulent  insolvencies  by  individuals. 
XI.  Fraudulent  insolvencies  by  corporations,  and  other  frauds  in 

their  management. 
XII.  Frauds  in  the  sale  of  passage  tickets. 

XIII.  Frauds  relative  to  documents  of  title  to  merchandise. 

XIV.  Malicious  mischief. 

Chap.  1,  title  15,  486.— This  title  treats  of  crimes  against  property,  and 
includes  arson,  burglary  and  housebreaking,  forgery  and  counterfeiting,  lar- 
oenv,  embezzlement  and  extortion.  People  v.  Barondess,  46  St.  Rep.,  848;  8 
N.  V.  Cr„  252. 
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CHAPTER  L 

Arson. 

Section  486.  Arson  in  first  degree  defined. 

487.  Id. ;  in  second  degree. 

488.  Id. ;  in  third  degree. 

489.  Arson,  how  punished. 

490.  Intent  to  destroy  building  requisite, 

491.  Contiguous  buildings. 

492.  "  Night-lime  "  defined. 

493.  "  Building,"  defined. 

494.  "  Inhibited  building,"  defined. 

495.  Ownership  of  building. 

§  486.  Arson  in  first  degree  defined. — A  person  who  will- 
fully burns,  or  sets  on  fire,  in  the  night  time,  either 

1.  A  dwelling-house  in  which  there  is,  at  the  time,  a  human 
being;  or 

2.  A  car,  vessel,  or  other  vehicle,  or  a  structure  or  a  building 
other  than  a  dwelling-house,  wherein,  to  the  knowledge  of  the 
offender,  there  is,  at  the  time,  a  human  being; 

Is  guilty  of  arson  in  the  first  degree. 

See  section  037,  post. 

Application.— This  section,  as  well  as  the  next  two  sections,  applies  to  will- 
ful acts  of  burning  and  setting  on  f>e  of  buildings.  People  v.  Fanshawe,  47 
St.  Rep.,  841;  65  Hun,  91;  8  N.  Y.  Cr.,  345;  19  N.  Y.  Supp.,  868. 

Arson  in  the  first  degree  may  be  committed  by  one  in  *  burning  his  own 
dwelling  house.     Shepherd  v.  People*19  N.  Y.,  537. 

Re-enactment.— This  section  is  a  practical  re-enactment  of  the  provisions  of 
section  9.  title  1,  chap.  1,  part  4  of  2  Revised  Statutes.    People  v.  Fanshawe,  ants. 

l>eflnitlon. — This  section  and  the  following  two  sections  define  arson  in  it* 
tbree  degrees.    Id. 

Section  490,  post,  contains  no  part  of  the  definition  of  arson  in  either  degree. 
Id. 

In  defining  the  crime  of  arson  in  the  first  degree,  the  legislature  intended  to 
protect  the  whole  building  usually  occupied  by  a  person  lodging  therein  at 
night,  and  all  the  occupants  and  lodgers  therein  without  regard  to  the  manner 
in  which  it  may  be  used,  or  the  number  of  occupants.  Levy  v.  People,  19 
Hun,  3«6. 

At  common  law,  the  offense  was  defined  as  the  willful  and  malicious  burn* 
in£  of  another's  house.  People  v.  Fanshawe,  50  St.  Rep.,  2;  aff'g  47  id.,  331; 
6.VHun,  85;  8  N  Y.  Cr.,  337. 

Prior  to  the  enactment  of  the  Code,  arson  was  defined  by  statute  in  this 
state  and  divided  into  four  degrees.  Id.  In  the  Penal  Code,  the  fourth  de- 
gree has  been  dropped  out,  ana  all  acts  amounting  to  arson  are  concisely  stated 
in  three  sections,  defining  three  degrees  of  the  crime.     Id. 

Essentials. — In  order  to  establish  the  crime  of  arson  in  the  first  degree,  the 
only  elements  necessary  to  be  proved  are  that  the  prisoner  willfully  set  the 
premises  on  fire  in  the  night  time,  and  that  the  premises  were  a  dwelling  house 
in  which  there  was  at  the  time  a  human  being.  People  v.  Fanshawe,  47  St 
Rep..  335;  65  Hun,  84;  8  N.  Y.  Cr.,  336. 

Dwelling  house. — As  to  what  is  a  "  dwelling  house,"  see  Levy  v.  People, 
80  X.  Y.f  327. 

Tenement  house. — Any  occupant  of  an  apartment  in  a  tenement  house, 
by  causing  the  fire  to  be  set  in  the  night  on  his  own  premises,  so  as  to 
break  out  in  the  absence  of  all  persons  from  such  apartments,  is  guilty  of 
arson  in  the  first  degree.    Levy  v.  People,  19  Hun,  387. 
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Intent.— A  design  to  produce  death  is  not  necessary  to  constitute  the  offense 
under  this  section,  either  at  common  law  or  under  the  statute.  People  t. 
Orcutt,  1  Park.,  252. 

It  was  never  supposed  that  the  particular  intent  or  motive  that  prompted 
the  act  of  setting  fire  to  a  dwelling  house  in  the  night  time,  in  which  human 
beings  were  lodged,  was  a  necessary  element  of  the  crime,  so  lone  as  the 
act  itself  was  willful  and  malicious.  People  v.  Fanshawe,  50  St.  Kep.,  2; 
aff'g  47  id.,  331;  65  Hun,  89;  8  N.  Y.  Cr.,  343. 

An  intent  to  destroy  the  building  set  on  fire  was  not  a  necessary  element  of 
the  crime  as  it  existed  at  common  law,  or  under  any  statutory  definition  pre- 
vailing in  this  state  prior  to  the  enactment  of  the  present  Penal  Code.    Id. 

The  fact  that  defendant  set  fire  to  his  room  in  a  lodging  house  for  the  pur- 
pose of  destroying  his  personal  effects,  in  order  to  defraud  an  insurance 
company,  and  not  to  destroy  the  building  insured,  does  not  change  the  char- 
acter of  the  offense  and  constitutes  arson  in  the  first  degree.     Id. 

Knowledge. — Whether  the  person  charged  with  the  offense  had  knowledge 
that  the  building  burned  had  usually  or  at  any  time  been  occupied  by  per- 
sons lodging  therein,  is  immaterial.    People  v.  Orcutt,  1  Park.,  252. 

Test. — This  section  has  made  the  fact  that  some  human  bcin£  Is  in  the 
house  at  the  time  it  is  fired,  the  test  of  the  peril,  a:  d  draws  no  distinctions  as 
to  its  imminency.     Woodford  v.  People,  3  Hun,  315. 

Arson  is  an  offense  against  property.  Woodford  t>.  People,  3  Hun,  815.  1% 
is  aggravated  when,  in  uddition  to  the  destruction  of  property,  human  life  is 
thereby  in  danger  of  destruction.  Id.  The  fact  that  a  party  may  or  does 
escape  with  his  life,  does  not  prove  that  it  was  not  in  peril.    Id. 

Where  the  occupant  of  the  house  was  aroused  by  the  alarm  before  the  fire 
had  reached  her  house,  and,  instead  of  leaving  at  once,  remained  a  few  mo- 
ments to  collect  her  things,  during  which  the  fire  caught  her  house,  the  incen- 
diary is  guilty  of  arson  m  the  first  degree.    Id. 

Whether  the  ]>erson  is  asleep  or  awake,  in  or  out  of  bed,  or  whether  escape 
is  practicable  before  the  building  actually  kindles,  is  not  made  material  toy  the 
terms  of  this  section.    Woodford  v.  People,  62  N.  Y.,  132. 

A  felonious  setting  fire  to  one  buildii%,  which  actually  communicates  to 
and  burns  another,  is  sufficient  to  convict  the  incendiary  of  arson  in  burning 
the  latter  building,  irrespective  of  an  intent  to  do  so.  Id. ;  Hennesey  v.  Peo- 
ple, 21  How.,  239. 

§  487.  Arson  in  second  degree. — A  person  who, 

1.  Commits  an  act  of  burning  in  the  day  time,  which,  if  com- 
mitted in  the  night. time,  would  be  arson  in  the  first  degree ;  or 

2.  Willfully  burns,  or  sets  on  lire,  in  the  night  time,  a  dwell- 
ing-house wherein,  at  the  time  there  is  no  human  being ;  or 

8.  Willfully  burns,  or  sets  on  fire,  in  the  night  time,  a  building 
not  inhabited,  but  adjoining  or  within  the  curtilage  of  an  in- 
habited building,  in  which  there  is,  at  the  time,  a  human  being, 
so  that  the  inhabited  building  is  endangered,  even  though  it  is 
not  in  fact  injured  by  the  burning ;  or 

4.  Willfully  burns,  or  sets  on  fire,  in  the  night  time,  a  car,  ves- 
sel, or  other  vehicle,  or  a  structure  or  building,  ordinarily  occu- 
pied at  night  by  a  human  being,  although  no  person  is  within  it 
at  the  time ; 

Is  guilty  of  arson  in  the  second  degree. 

Bee  notes  under  preceding  section. 

Under  the  former  ptatute,  it  was  necessary  to  be  shown  that  the  building  set 
on  fire  actually  touched  an  inhabited  dwelling,  or  that  it  was  within  the  cur- 
tilage thereof.    Peverelley  v.  People,  3  Park.,  59. 

Setting  fire  to  a  prison  by  a  prisoner,  merely  for  the  purpose  of  effecting 
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bis  own  escape,  was  held,  in  People  v  Cotteral,  18  Johns.,  115,  not  to  amount 
t«  ibe  crime  of  arson,  nor  to  a  willful  burning  of  an  inhabited  dwelling  house, 
within  the  meaning  of  the  first  section  of  chap.  29  of  1  N.  R.  L.,  407:  2  R  S 
657,  666-7. 

§  488.  Arson  in  third  degree.  —  A  person  who  willfully 
burns,  or  sets  on  lire,  either 

1.  A  vessel,  car  or  other  vehicle,  or  a  building,  structure,  or 
other  erection,  which  is  at  the  time  insured  against  loss  or  dam- 
age by  fire,  with  intent  to  prejudice  the  insurer  thereof;  or 

2.  A  vessel,  car,  or  other  vehicle,  or  a  building,  structure,  or 
other  erection,  under  circumstances  not  amounting  to  arson  in  the 
first  or  second  degree ; 

Is  guilty  of  arson  in  the  third  degree. 

See  notes  under  section  486.  ante. 

Re-enactment.— Section  5  of  3  R.  S.,  2483  (7th  ed. ,  is  now  embodied  in 
this  section  of  the  Penal  Code. 

Ohject.—  This  section  aims  to  punish  offenses  against  all  insurers,  and  is  not 
limited  to  such  as  are  natural  persons,  or  organized  under  the  laws  of  this 
state.     Carncross  t>.  People.  1  N.  Y.  Or.,  520;  17  W.  Dig.,  384. 

Definition. — This  section  gives  a  new  definition  of  the  crime  of  arson  in 
the  third  degree,  expressed  in  broad  and  comprehensive  language,  which,  in 
the  judgment  of  the  legislature,  might  be  construed  to  include  acts  which  be- 
fore did  not  amount  to  arson,  and  consequently  section  490,  post,  was  passed 
as  a  precaution  against  such  result.  People  v.  Fanshawe,  50  St.  Rep.,  4;  aff'g 
47  id.,  331;  65  Hun,  85;  8  N.  Y.  Cr.,  835. 

See  People  v.  Fanshawe,  65  Hun,  83,  84,  91,  98;  47  St.  Rep.,  841;  8  N.  Y. 
Cr..  345;  19  N.  Y.  Supp.,  868. 

§  489.  Arson,  how  punished.  —  Arson  is  punishable  as 
follows: 

1.  In  the  first  degree,  by  imprisonment  for  a  term  not  exceed- 
ing forty  years. 

2.  In  the  second  degree,  by  imprisonment  for  a  term  not  ex- 
ceeding twenty-five  years. 

3.  In  the  third  degree,  by  imprisonment  for  a  term  not  exceed- 
ing fifteen  years.  [Am'd,  chap.  549  of  1897;  to  take  effect 
Sept  1.  1897.] 

This  amendment  changed  the  term  of  imprisonment  from  a  term  not  less 
than  ten  to  a  term  not  exceeding  forty  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  inserted,  in  subd.  1,  the  words  "any  term;"  omitted,  in 
subd.  2,  the  statement  of  the  minimum  limit  of  punishment,  and  substituted 
for  the  words  "  not  more  than,"  in  subd.  3,  the  words  ••  not  exceeding." 

§  490.  Intent  to  destroy  building  requisite.— The  burn- 
ing of  a  building  under  circumstances  which  show  beyond  a  rea 
sonable  doubt  that  there  was  no  intent  to  destroy  it,  is  not  arson. 

Application. — This  section  has  no  reference  to  the  crime  of  arson  as  de 
fined  in  sections  486-488,  ante,  but  refers  to  another  and  distinct  class  of 
crimes — namely,  non-willful  as  distinguished  from  willful  acts.  People  v. 
Fanshawe,  65  Hun,  90,  8  N.  Y.  Cr.,  343;  47  St.  Rep.,  340;  19  N.  Y.  Supp., 
*68. 

Intent. — It  should  not  b"-  so  construed  as  to  give  to  the  crime  of  arson  a 
n?w  definition  or  make  it  depend,  not  upon  the  willful  burning  or  setting  on 
fire  of  a  building,  but  ou  the  presence  or  absence  of  an  intent  to  destroy  it  at 
the  time  it  was  set  on  fire.    Id. 

Upon  the  trial  of  an  indictment  under  section  486,  ante,  this  section  is  avail* 
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able  to  a  defendant  in  the  event  that  he  can  produce  evidence  to  show  that 
there  was  no  intention  to  destroy  the  building.     Id. 

Object. — The  purpose  of  this  section  was  not  to  change  the  nature  of  the 
crime  of  arson  in  the  first  degree.  People  t?.  Fanshawe,  50  St.  Rep.,  4;  aff'g, 
47  id.,  381;  65  Hun,  89;  8  N.  Y.  Cr.,  344. 

This  section  was  enacted  from  abundant  caution,  in  order  to  exclude  from 
the  operation  of  the  previous  sections,  in  which  the  different  degrees  of  arson 
are  defined,  acts  which  never  constituted  the  offense,  and,  possibly,  some  acts 
which  did.     Id. 

It  was  intended,  by  this  section,  to  exclude  all  cases  of  setting  fire  to  or 
burning  a  house  by  negligence,  mischance,  or  accidently  while  in  the  commis- 
sion of  a  mere  civil  trespass ;  or  while  engaged  in  the  commission  of  a  felony, 
where  there  was  no  intent  to  set  the  fire  or  burn  the  building.    Id. 

This  section  does  not  qualify  the  definition  of  arson  in  the  first  degree,  as 
expressed  in  section  486,  ante,  but  limits  and  qualifies  the  broad  language  of 
section  488,  ante,  which  defines  arson  in  the  third  degree.    Id. 

§491.  Contiguous  buildings. — Where  an  appurtenance  to 
a  building  is  so  situated  with  reference  to  such  building,  or  where 
any  building  is  so  situated  with  reference  to  another  building  that 
the  burning  of  the  one  will  manifestly  endanger  the  other;  a  burn- 
ing of  the  one  is  deemed  a  burning  of  the  other,  within  the  fore- 
going provisions,  against  any  person  actually  participating  in  the 
original  setting  on  fire,  as  of  the  moment  when  the  fire  from  the 
one  communicates  to  and  sets  on  fire  the  other. 

See  Woodford  v.  People,  62  N.  Y.,  117. 

The  word  "  contiguous,"  when  used  in  a  policy  of  fire  insurance  in  reference 
to  a  building,  means  in  close  proximity,  in  actual  close  contact.  Arkell  r. 
Commerce  Ins.  Co.,  69  N.  Y.,  193. 

§493.  "Nighttime"  defined.— The  words  "night  time," 
as  used  in  this  chapter,  include  the  period  between  sunset  and 
sunrise,  and  every  building  or  structure,  which  shall  have  been 
usually  occupied  by  persons  lodging  therein  at  night,  is  a  dwell- 
ing-house within  the  meaning  of  this  chapter. 

§  493.  €€  Building/'  defined. — Any  house,  vessel,  or  other 
structure,  capable  of  affording  shelter  for  human  beings,  or  ap- 
purtenant to,  or  connected  with  a  structure  so  adapted,  is  a  "  build- 
ing" within  the  meaning  of  this  chapter. 

See  section  £04,  post. 

It  was  deemed  necessary,  in  this  section,  to  declare  that  the  word  build- 
ing included  a  railway  car,  vessel,  etc.  Rouse  v.  Catskill  &  N.  Y.  8.  Co.,  W 
Hun,  82;  85  St.  Rep.,  493;  18  K.  Y.  Supp.,  128. 

§404.  "Inhabited  building."  defined.--A  building  is 
deemed  an  "  inhabited  building  "  within  the  meaning  of  this  chap- 
ter, any  part  of  which  has  usually  been  occupied  by  a  person  lodg- 
ing therein  at  night 

Dwelling-house.— Any  building  is  a  ' '  dwelling-house,"  which  is  in  whole 
or  in  part  usually  occupied  by  persons  lodging  therein  at  niffht,  though  other 

Pirts,  or  the  greater  pa*!,  may  be  occupied  for  an  entirely  different  purpose, 
eople  v.  Orcutt.  1  Park,  252*  even  though  it  may  not  be  such  in  the  ordinary 
&nd  popular  acceptation  of  that  term.     Id. 


Of  the  State  of  New  York.  217 

A  jail  was  held  to  be  an  inhabited  dwelling-house,  within  the-nfeaning  of 
the  act,  2  R  8.,  057,  666,  7.    People  v.  Cotteral,  18  John.,  115. 

A  building  divided  into  a  large  number  of  apartments  separately  occupied 
by  several  tenants,  who  hold  under  distinct  leases,  is  a  dwelling-house  within 
the  meaning  of  the  statute.    Levy  c.  People,  19  Hun,  886. 

§  495.  Ownership  of  building. — To  constitute  arson  it  is 
not  necessary  that  another  person  than  thfe  defendant  should  have 
had  ownership  in  the  building  set  on  fire. 

Where  a  part  of  the  house  ia  occupied  by  a  tenant  habitually  lodging  therein 
st  night,  and  the  residue  by  the  owner,  the  building  is  well  described  in  the 
iudi  tment  as  the  dwelling-house  of  such  tenant.  Shepherd  v.  People,  19  N. 
Y.,  &37.  

CHAPTER  IL 

Burglary. 

Section  496.  Burglary  in  first  degree  defined. 
497.  Id.,  in  second  degree. 
49S.  Id. ,  in  third  degree. 

499.  "  Break,"  defined. 

500.  "Night  time,"  defined. 
601.  "  Enter,"  defined. 

502.  "  Dwelling-house,"  defined. 

503.  Dwell 'ng-hou^es,  etc.,  when  deemed  separate. 

504.  "Building," defined. 

505.  Unlawfully  entering  building.  ^ 

506.  Burglar  punishable  separately  for  crime  in  building. 

507.  Burglary,  how  punished. 

508.  Misdemeanor  to  make  or  mend  burglars'  tools,  etc. 

§  496.  Burglary  in  first  degree  defined. — A  person  who, 
with  intent  to  commit  some  crime  therein,  breaks  and  enters,  in 
the  night  time,  the  dwelling-house  of  another,  in  which  there  is  at 
the  time  a  human  being, 

1.  Being  armed  with  a  dangerous  weapon ;  or 

2.  Arming  himself  therein  with  such  a  weapon  ;  or 

3.  Being  assisted  by  a  confederate  actually  present ;  or 

4  Who,  while  engaged  in  the  night  time  in  effecting  such  en- 
trance, or  in  committing  any  crime  in  such  a  building,  or  in  escap- 
ing therefrom,  assaults  any  person  ; 

Is  guilty  of  burglary  in  the  lirst  degree. 

Dwelling-house.— The  chamber  of  a  guest  at  an  inn  is  not  his  dwelling- 
houhe,  but  that  of  the  landlord.     Rodgers  v.  People,  86  N.  Y..  330. 

Where  dwelling-house  is  occupied  by  a  servant  as  the  house  of  his  master, 
nd  in  his  master's  business,  it  is  his  master's  dwelling-house,  and  it  must  be 
so  described  in  an  indictment  for  burglarious  entry.  Rodgers  t.  People,  86 
X.  Y.,  364. 

Where  the  owner  of  a  building  divided  the  lower  part  into  a  store  and  bar- 
room with  no  communication  between  them,  and  carried  on  business  in  them, 
and  he  lived  over  the  store  and  leased  the  part  over  the  bar-room,  which  could 
be  entered  only  from  the  street,  it  was  held  in  Quinn  r  People,  11  Hun,  336; 
aff*d  71  N.  Y.t  561,  that  the  bar-room  was  part  of  the  dwelling  house,  and  that 
the  breaking  into  it  for  the  purpose  of  committing  larceny  constituted  burglary 
in  the  first  degree. 

See  People  ex  rel.  Reilly  v.  Bell,  24  8t.  Rep.,  301;  3  N.  Y.  Supp.,  813. 
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§  497.  Burglary  ill  second  degree. — A  person,  who,  with 
intent  to  commit  some  crime  therein,  breaks  and  enters  the  dwel- 
ling-house of  another  in  which  there  is  a  human  being,  under  cir- 
cumstances not  amounting  to  burglary  in  the  first  degree,  is  guilty 
of  burglary  in  the  second  degree. 

See  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  79;  19  N.  Y.  Supp.,  116. 

§  498.  Burglary  in  third  degree. — A  person  who  either 

1.  With  intent  to  commit  a  crime  therein,  breaks  and  enters  a 
building,  or  a  room,  or  any  part  of  a  building;  or 

2.  Being  in  any  building,  commits  a  crime  therein  and  breaks 
out  of  the  same ; 

Is  guilty  of  burglary  in  the  third  degree. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656 ;  44  Hun,  278;  5  N.  Y.  Cr., 
855.  was  reversed  in  13  St,  Rep.,  515;  108  N.  Y.,  137. 

Change  from  act  of  1863.— The  only  alteration,  made  by  this  section  in 
the  statute  of  1863,  consists  in  changing  the  words  "  with  an  intent  to  commit 
a  larceny  or  felony,"  into  the  words  4<  with  intent  to  commit  a  crime."  Peo- 
ple v.  Riclnrds,  13  St.  Rep.,  515;  108  N.  Y.,  143. 

Intent. — The  offense  is  complete  by  the  breaking  and  entering,  with  the  in- 
tent to  steal,  etc.  People  v.  Marks,  4  Park.,  154.  The  intent  is  a  part  of  the 
definition  of  burglary.    Id. 

Principal — A  person  who  induces  another  to  commit  the  crime  of  burglary 
in  the  third  degree,  is  properly  charged  as  a  principal.  People  «.  Bosworth, 
45  St.  Rep.,  517;  64  Hun,  74;  19  N.  Y.  Supp.,  116. 

Cemetery.— A  structure  above  ground,  arranged  and  intended  solely  as  a 
place  for  the  permanent  interment  of  the  dead,  is  not  a  "  building  "  within 
the  meaning  of  the  provisions  of  this  section,  and  section  504,  post.  People  r. 
Richards,  13  St.  Rep.,  515;  108  N.  1.,  137. 

Stable. — Where  a  party  breaks  into  a  stable,  takes  out  a  horse,  leads  it 
away  and  cuts  its  threat,  because  of  ill-feeling  between  him  and  its  owner,  he 
is  guilty  of  burglary  in  the  third  degree,  and  the  finding  of  a  criminal  intent 
to  steal  is  justified.  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  72;  19 
N.  Y.  Supp  ,  116.    '* 

Stove-  works.  —The  word  "  stove- works  "  does  not  necessarily  imply  a  place 
inclosed  by  a  fence;  still  less,  of  necessity,  a  building.  People  v.  Haight,  26 
St.  Rep.,  33;  54  Hun,  9.  They  are  used  to  mean  all  the  grounds  used  by  a 
manufacturer  for  the  manufacture  of  stoves.  Id.  They  do  not  import  & 
building,  room  or  part  of  a  building.     Id. 

See  People  r.  Hagan,  87  St.  Rep.,  661;  14  N.  Y.  Supp.,  283. 

§  400.  "  Break,"  defined.— The  word  "  break,"  as  used  in 
this  chapter,  means  and  includes 

1.  Breaking  or  violently  detaching  any  part,  internal  or  exter- 
nal, of  a  building ;  or 

2.  Opening,  for  the  purpose  of  entering  therein,  by  any  means 
whatever,  any  outer  door  of  a  building,  or  of  any  apartment  or  set 
of  apartments  therein  separately  used  or  occupied,  or  any  win- 
dow, shutter,  scuttle,  or  other  thing,  used  for  covering  or  closing 
an  opening  thereto  or  therein,  or  which  gives  passage  from  one 
part  thereof  to  another ;  or 

3.  Obtaining  an  entrance  into  such  a  building  or  apartment,  by 
any  threat  or  artifice  used  for  that  purpose,  or  by  collusion  with 
any  person  therein  ;  or 
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4  Entering  such  a  building  or  apartment  by  or  through  any 
pipe,  chimney,  or  other  opening,  or  by  excavating,  digging,  or 
breaking  through  or  under  the  building,  or  the  walls  or  founda- 
tion thereof. 

The  case  of  People  v.  Richards,  7  St.  Rep..  656;  44  Hun,  278;  5  N.  Y.  Ci  , 
355.  was  reversed  in  13  St.  Rep.,  515;  108  N.  Y.,  137. 

Principals. — Where  two  persons  acted  in  concert  in  planning  and  execut- 
ing a  burglary,  and  one  of  them  entered  the  house  and  brought  the  property 
out,  while  the  other  waited  on  the  outside,  both  were  held  guilty  of  a  break- 
ing and  entering.     People  v.  Boujet,  2  Park.,  11. 

Chimney.     Robertson's  case,  4  vJ.  H.  Rec,  63. 

Door. — Where  there  are  to  the  cellar  way  of  a  dwelling -house  two  doors* 
one  opening  outwardly,  the  other  opening  into  the  cellar,  the  latter  is  an  outer 
door  of  the  house.  McCourt  v.  People,  64  N.  Y.t  583.  The  unlatching  of 
such  door  and  entering  constitute  a  breaking  and  entry,  within  the  meaning  of 
this  section.     Id. 

Breaking  inner  door.     Smith  s  case,  4  C.  H.  Rec.,  62. 

Op*ning  a  street  door,  which  was  only  latched,  was  held  to  be  a  sufficient 
breaking  to  constitute  burglary  at  the  common  law.  People  v.  Bush,  3  Park., 
552. 

Simply  lifting  the  latch  of  an  outer  door  was  held  to  be  a  sufficient  break- 
ing to  constitute  burglary  in  an  inferior  degree,  but  not  to  be  a  breaking  within 
the  statutory  definition  of  burglary  in  the  first  degree.     Id. 

Where  the  door  of  a  house  is  tightly  closed,  without  being  either  bolted, 
locked  or  fastened,  to  open  it  and  enter  the  house  with  the  purpose  of  stealing, 
is  burglary.  Ticknor  v.  People,  6  Hun,  657;  Curtis  v.  Hubbard,  1  Hill,  338; 
People  v.  Bush,  3  Park.,  552. 

Where  the  scuttle  to  a  store  was  found  broken  to  pieces  and  the  staple  to  the 
lock  of  the  back  door  forced  off,  it  was  held  sufficient  to  warrant  a  finding  of 
a  breaking  in.    Foster  t>  People,  3  Hun,  6;  aff'd,  63  N.  Y.,  619. 

Open  windows.    People  t>.  Arnold,  6  Park.,  638. 

Trap-door.    People  «.  Fralick,  Lalor  Supp.,  63. 

Window  sash.    People  v.  Ed  wards,  1  Wh.  Cr.  Cas.,  171. 

See  People  ex  rel.  Reilly  v.  Bell,  24  St.  Rep.,  801;  3  N.  Y.  Supp.,  813. 

§  50©,  was  repealed  by  chap.  677  of  1892. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656;  44  Hun,  278;  5  N  Y.  Cr.t 
855,  was  reversed  in  13  St.  Rep.,  515;  108  N.  Y.,  137. 

§  Ml.  " Enter,"  defined."—  The  word  "enter,"  as  used  in 
this  chapter,  includes  the  entrance  of  the  offender  into  such  build- 
ing  or  apartment,  or  the  insertion  therein  of  any  part  of  his  body 
or  of  any  instrument  or  weapon  held  in  his  hand,  and  used,  or 
intended  to  be  used,  to  threaten  or  intimidate  the  inmates,  or  to 
detach  or  remove  property. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656.  44  Hun,  278;  5  N.  Y.  Cr., 
355.  was  reversed  in  13  St.  Rep.,  515;  108  N.  Y.,  137. 

Where  it  appears  that  the  window  may  have  been  open,  and  the  entry  may 
have  been  effected  without  any  breaking,  the  offense  is  not  burglarv  in  the  first 
degree.  Sullivan  v.  People,  47  Hun.  37;  People*.  Burt,  3  Alb.  L.  J.,  96;  Peo- 
ple t?.  Fillinger,  24  How.,  321;  People  v.  Bush,  3  Park.,  552. 

§  503.  «  Dwelling-house/'  defined.— A  building,  any  part 
of  which  is  usually  occupied  by  a  person  lodging  therein  at  night, 
is,  for  the  purpose  of  this  chapter,  deemed  a  dwelling-house. 

Dwelling-house.— In  People  v.  Snyder,  2  Park  .  23,  it  was  held  that  a  shoe- 
ahop,  built  at  the  same  time,  under  the  same  roof,  occupied  by  the  same  per- 
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son,  and  nearly  surrounded  by  rooms  occupied  by  his  family,  constituted  apart 
of  a  dwelling-house. 

A  building  or  room  immediately  connected  with,  and  forming  a  part  of,  the 
dwelling-house,  must  be  deemed  such,  or  a  part  of  such,  dwelling  house. 
Quinn  v.  People,  11  Hun,  338. 

A  chamber  in  a  hotel  assigned  to  and  occupied  by  a  person  as  a  guest,  is  not 
the  dwelling-house  of  the  guest,  but  that  of  the  landlord.  Rodgers  c.  People, 
80  N.  Y.,  360.  An  indictment  charging  an  attempt  to  burglariously  enter  the 
dwelling-house  of  a  certain  person,  where  the  attempt  was  to  break  into  a 
room  assigned  to,  and  occupied  by.  him  as  a  guest,  is  fatally  defective.    Id. 

§  S03.  Dwelling-houses,  etc.,  when  deemed  separate.— 

If  a  building  is  so  constructed  as  to  consist  of  two  or  more  parts, 
intended  to  be  occupied  by  different  tenants  usually  lodging 
therein  at  night,  each  part  is  deemed  the  separate  dwelling-house 
of  a  tenant  occupying  the  same.  If  a  building  is  so  constructed 
as  to  consist  of  two  or  more  parts  occupied  by  different  tenants 
separately  for  any  purpose,  each  part  or  apartment  is  considered 
a  separate  building  within  the  meaning  of  this  chapter. 

See  notes  under  preceding  section. 

Separate. — Where  the  room  entered  is  severed  from  the  rest  of  the  building 
by  being  let  to  a  tenant,  who  does  not  sleep  in  it,  and  there  is  no  internal  com- 
munication with  the  rest  of  the  building,  an  entry  therein  is  not,  it  teem*,  an 
entry  within  the  meaning  of  the  statute.  Quinn  v.  People,  71  N.Y.,  561;  aflTg 
11  Him,  336. 

In  People  v.  Bush,  3  Park.,  556,  it  was  held  that  a  room  or  rooms  in  a  tene- 
ment house,  rented  to  separate  families,  with  a  door  and  entry  common  to  all, 
constituted  each  the  dwelling-house  of  the  particular  occupant  in  the  sense  of 
the  law. 

A  structure,  which  is  itself  a  building  separate  from,  and  independent  of, 
the  dwelling-house  of  the  owner,  t.  «.,  uninhabited  outhouses,  isolated  from 
the  dwelling,  is  a  dwelling  house  within  the  meaning  of  the  provisions  of  this 
chapter.     Quinn  v.  People.  71  N.  Y.,  561. 

where  a  building  is  severed  by  lease  into  distinct  habitations,  each  becomes 
the  mansion  or  dwelling-house  of  the  lessee  thereof,  and  is  entitled  to  all  the 
privileges  of  an  individual  dwelling.  Mason  v.  People,  26  N.  Y.,  208.  An 
exception  to  this  rule  might  arise,  where  the  owner  of  the  house  himself  lives 
in  it,  and  the  other  inmates  are  lodgers  with  him,  and  not  proprietors  of  dis- 
tinct tenements  separately  hired  and  occupied  for  a  longer  or  shorter  time, 
with  access  either  separately  >r  jointly  to  the  street.     Id. 

The  breaking  open  of  the  outer  hall  door  of  an  apartment  house  with  intent 
to  steal,  is  sufficient  to  sustain  a*charge  of  burglary  in  breaking  and  entering 
the  dwelling-house  of  the  onlv  occupant  of  an  apartment  therein.  People  v. 
Calvert,  51  St.   Rep  ,  187;  22^.  Y.  Supp.,  221. 

Neither  this  section  nor  the  case  of  Rodgers  v.  People,  is  opposed  to  this 
view.     Id. 

§«04.  "Building,"  defined.— The  term  "building,"  as 
used  in  this  chapter,  includes  a  railway  car,  vessel,  booth,  tent, 
shop,  or  other  erection  or  inclosure.  ^^ 

mi.  . •   t> — — — —    — ^ ^^^M^j     y     Qr 

•    §  504.  "  Building,"  defined.—  The  term  "  building  "  as  used  in  this 

chapter  includes  a  railway  car,  vessel,  booth,  tent,  shop,  enclosed  J^j)* 
ginseng  garden,  or  other  erection  or  inclosure.  ford.    Id. 

Amended  by  L.   1903,  chap.  332,  to  take  effect  Sept.  1,^1903^     nimm  ^melniSj 
of  this  section.     Id. 
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lnelosure. — A.  place  inclosed  by  a  fence  is  not  an  "  inclosure  "  within  the 
meaning  of  this  section.     People  v.  Haight.  26  St.  Rep.,  33;  54  Hun,  9. 

A  structure  above  ground,  arranged  and  intended  solely  as  a  place  for  the 
permanent  interment  of  the  dead,  is  not  an  "  erection  or  iuclosure  "  within  the 
provision  of  this  section.  People  v.  Richards,  13  St.  Rep.,  515;  108  N.  Y., 
143. 

The  phrase  "erection  or  inclosure,"  in  this  section,  refers  to  structures  of 
the  character  used  by  man  for  the  purpose  of  sheltering  or  transporting  prop- 
erty, or  of  trade  or  commercial  purposes.    Id. 

Railway  ear.— It  was  deemed  necessary,  in  our  statute,  to  declare  that  the 
word  "  building  "  includes  a  railway  car,  vessel,  etc.  Rouse  v.  Catskill  &  N. 
Y.  S.  Co.,  35  8t.  Rep.,  493;  59  Hun,  82;.  13  N.  Y.  Supp.,  128. 

§  34)5.  Unlawfully  entering  building. — A  person  who,  un- 
der circumstances  or  in  a  manner  not  amounting  to  a  burglary, 
enters  a  building,  or  any  part  thereof,  with  intent  to  commit  a 
felony  or  a  larceny,  or  any  malicious  mischief,  is  guilty  of  a  mis- 
demeanor. 

This  offense  involves  an  intent  to  commit  a  felony,  or  a  larceny,  or  malicious 
mischief,  accompanying  the  entry.  People  v.  Meegan,  5  St.  Rep.,  748;  104 N. 
Y.,  531;  5  N.  Y.  Cr.,  528.  An  allegation  of  intent,  in  the  indictment,  M  to 
commit  some  crime,"  is  insufficient.    Id. 

The  lesser  offense  of  a  misdemeanor,  under  this  section,  can  exist  only  where 
the  entry  into  the  dwelling-house  was  "  under  circumstances,  or  in  a  manner 
not  amounting  to  a  burglary."    Id. 

§  506.  Burglar  punishable  separately  for  crime  in  build- 
ing.— A  person  who,  having  entered  a  building  under  such  cir- 
cumstances as«to  constitute  burglary  in  any  degree,  commits  any 
crime  therein,  is  punishable  therefor,  as  well  as  for  the  burglary : 
and  may  be  prosecuted  for  each  crime,  separately,  or  in  the  same 
indictment 

The  case  of  People  «.  Richards,  7  St.  Rep.,  656;  5  N.  Y.  Cr.,  370;  44  Hun, 
289.  was  reversed  in  13  St.  Rep.,  515;  108  N.  Y.,  137. 

Where,  in  an  indictment  for  burglary  with  intent  to  commit  a  larceny,  and 
for  the  commission  of  such  larceny,  the  latter  otfeuse  is  insufficiently  charged, 
the  accused  may  still  be  convicted  of  the  burglary  alone,  if  the  evidence  is 
sufficient  to  establish  the  intent  charged.     People  v.  Marks,  4  Park.,  153. 

§  507.  Burglary,  how  punished. — Burglary  is  punishable 
by  imprisonment  in  a  state  prison,  as  follows  : 

1.  Burglary  in  the  first  degree,  for  not  less  than  ten  years, 

2.  Burglary  in  the  second  degree,  for  a  term  not  exceeding  ten 

years. 

3.  Burglary  in  the  third  degree,  for  a  term  not  exceeding  five 
t^o  rs. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted,  in  subds.  2  and  3,  the  statement  of  the  minimum 
Emit  of  punishment. 

See  People  t>.  Harrington,  3  N.  Y.  Cr.,  141;  15  Abb.  N.  C.,  163;  1  How.  N. 
S.,  87. 

§  908.  Misdemeanor  to  make  or  mend  burglars'  tools, 
etc, — A  person  who  makes  or  mends,  or  causes  to  be  made  or 
mended,  or  has  in  his  possession  in  the  day  or  night  time,  any 
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engine,  machine,  tool,  false  key,  pick  lock,  bit,  nippers,  or  imple- 
ments adapted,  designed  or  commonly  used  for  the  commission  of 
burglary,  larceny  or  other  crime,  under  circumstances  evincing  an 
intent  to  use  or  employ,  or  allow  the  same  to  be  used  or  employed, 
in  the  commission  of  a  crime,  or  knowing  that  the  same  are  in- 
tended to  be  so  used,  shall  be  guilty  of  a  misdemeanor,  and  if  he 
has  been  previously  convicted  of  any  crime  he  is  guilty  of  a 
felony. 

Am'd  by  chap.  369  of  1884. 

This  amendment  extended  the  scope  of  the  original  section. 

Possession. — If  the  implements  found  on  the  person  are  adapted  to  the  com- 
mission of  the  offense  of  burglary,  and  the  circumstances  justify  a  finding  of 
an  intent  to  use  them  to  commit  such  crime,  the  case  comes  within  the  pro- 
visions of  this  section,  even  though  the  tools  can  be  used  innocently  in  legiti- 
mate business.  People  v.  Morgan,  85  8t.  Rep..  644;  13  N.  Y.  Supp.,  448.  It 
is  not  necessary  that  they  should  be  of  such  a  character  as  to  be  adapted  to 
burglary  only.     Id. 

Expert  evidence.— It  is  a  matter  of  common  practice,  it  seems,  to  show, 
by  one  familiar  with  the  facts,  what  is  an  instrument  adapted  or  commonly 
used  for  the  commission  of  burglary,  etc.  People  v.  Emerson,  20  St.  Rep., 
18;  6  N.  Y.  Cr.,  160;  5  N.  Y.  Supp.,  374. 
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Forgery. 

Section  509.  Forgery  in  first  degree  defined. 

510.  Id. :  false  certificate  to  certain  instruments, 

511.  Id. ;  in  second  degree. 

512.  Qualification  of  last  section. 

513.  Other  cases  of  forgery  in  second  degree. 

514.  515.  Id. ;  of  forgery  in  third  degree. 

516.  Forging  passage  tickets. 

517.  Forging  U.  8.  stamp*. 

518.  Officer  of  corporation  selling,  etc.,  shares. 

519.  Falsely  indicating  person  as  corporate  officer. 

520.  Terms  *'  forge"  and  "  forging"  defined. 

521.  Uttering,  etc.,  forged  instruments,  etc.,  is  forgery. 

522.  Uttering  writing  signed  with  wrong-doer's  name. 

523.  Forgery  in  the  first  degree,  how  punished. 

524.  Id. :  in  second  degree. 

525.  Id. :  in  third  degree. 

526.  Having  possession  of  counterfeit  coin. 
527    Advertising  counterfeit  money. 

§  509.  Forgery  in  first  degree  defined. — A  person  is  guilty 
of  forgery  in  the  first  degree  who  with   intent  to  defraud,  forges, 

1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attesta- 
tion thereof,  or  a  deed  or  other  instrument,  being  or  purporting  to 
be  the  act  of  another,  by  which  any  right  or  interest  in  property 
is  or  purports  to  be  transferred,  conveyed,  or  in  any  way  charged 
or  affected;  or 

2.  A  certificate  of  the  acknowledgment  or  proof  of  a  will,  codi- 
cil, deed,  or  other  instrument,  which  by  law  may  be  recorded  or 
given  in  evidence  when  duly  proved  or  acknowledged,  made  or 
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purporting  to  have  been  made  by  a  court  or  officer  duly  author- 
ized to  make  such  a  certificate ;  or 

3.  A  certificate,  bond,  paper,  writing,  or  other  public  security, 
issued  or  purporting  to  have  been  issued  by  or  unaer  the  author- 
ity of  this  state,  or  of  the  United  States,  or  of  any  other  state  or 
territory   of  the  United  States,  or  of  any  foreign  government, 
country  or  state,  or  by  any  officer  thereof  in  his  official  capacity, 
by  which  the  payment  of  money  is  promised  absolutely,  or  upon 
any  contingency,  or  the  receipt  of  any  money  or  property  is  ac- 
knowledged, or  being  or  purporting  to  be  evidence  of  any  debtor 
liability,  either  absolute  or  contingent,  issued  or  purporting  to 
have  been  issued  by  lawful  authority  ;  or 
•      4  An  indorsement  or  other  instrument,   transferring   or  pur- 
porting to  transfer  the  right  or  interest  of    any  holder  of  such 
■    a  certificate,  obligation,  public  security,  evidence  of  debt  or  lia- 
;    bility,  or  of  any  person  entitled  to  such  right  or  interest ;  or 

5.  A  certificate  of  stock,  bond  or  other  writing,  bank  note,  bill 
of  exchange,  draft,  check,  certificate  of  deposit,  or  other  obliga- 
tion or  evidence  of  debt,  issued  or  purporting  to  be  issued  by  any 

r  bank,  banking  association  or  body  corporate  existing  under  the 
"  laws  of  this  state,  or  of  the  United  States,  or  of  any  other  state, 
]  government  or  country,  declaring  or  purporting  to  declare  any 
right,  title  or  interest  of  any  person  in  any  portion  of  the  capital 
stock,  or  property  of  such  a  body  corporate,  or  promising  or  pur- 
porting to  promise  or  agree  to  the  payment  of  money,  or  the  per- 
formance of  any  act,  duty,  or  obligation ;  or 

6.  An  indorsement  or  other  writing,  transferring  or  purporting 
to  transfer  the  right  or  interest  of  any  holder  of  such  a  certificate, 
bond,  or  writing  obligatory,  or  of  any  person  entitled  to  such  right 
or  interest 

See  subd.  5  of  section  718,  post. 

Agent — Where  one  executes  and  issues  an  instrument  purporting  on  its  face 
to  be  executed  by  him  as  the  agent  of  a  principal  therein  named,  he  is  not 
guilty  of  forgery,  either  at  common  jaw  or  under  the  statutes  of  this  state,  even 
though  he  has  in  fact  no  authority  from  such  principal  to  execute  the  same. 
Minn  v.  People,  15  Hun,  155;  aff'd,  75  N.  Y.t  484.   • 

The  fact  that  such  principal  is  a  corporation  incapable  of  acting  except 
throoeh  its  officers,  by  one  of  whom  the  instrument  is  executed,  does  not  alter 
the  rule.     Id. 

Application  for  insurance. — To  constitute  the  crime  of  forging  an  appli- 
I  anon  for  life  insurance,  an  intent  to  deceive  and  to  impose  the  subscription  of 
|  the  applicant  as  that  of  the  persons  whose  lives  were  proposed  for  insurance, 
nut  be  apparent.     Fulton  t>.  Metropolitan  Life  Ins.  Co.,  47  St.  Hep.,  113. 

Certificate  of  acknowledgment.— An  indictment  will  not  lie  for  forging 

1 i  certificate  of  an  acknowledgment  of  a  deed,  when  the  certificate  does  not 

ftttethat  the  grantor  acknowledged  the  execution  of  the  convevance,  as  the 

tttute  requires  the  certificate  to  state  that  fact.    People  v.  Harrison,  8  Barb.. 

lao. 

I   Deed. — Correcting  errors  in  deed  is  not  forgery.    Bough  v.  People,  1  W. 
1%,  182. 

1  fictitious  Dames.     People  v.  Jones,  27  W.  Dig.,  222;  Brown  v.  People,  8 
Iflttn  «I2 
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Intent. — There  is  no  forgery  in  the  case  of  a  total  absence  of  fraudulent 
inteut.     Bendit  v.  Carr,  3  St.  Kep.,  264. 

Invalid  instrument. — An  instrument,  invalid  on  its  face,  cannot  be  the 
subject  of  forgery.  Fadner  v.  People,  33  Hun.  240;  2  N.  Y.  Cr..  558.  Foig- 
in^  any  instrument  or  writing  which,  as  appears  on  its  face,  would  have  been 
void,  if  genuine,  is  not  an  indictable  offense.  Id.  People  v.  Shall,  0  Cow., 
778;  People  v.  Fitch,  1  Wend.,  560;  Cunningham  v.  People,  4  Hun,  455;  Peo- 
ple r.  Harrison.  H  Barb.,  560;  People  r.  Stearns,  21  Wend..  409. 

The  charge  of  forgery  cannot  be  predicated  on  an  instrument  which  would 
be  void  if  genuine.  People  v.  Dewey,  35  Hun,  310;  People  v.  Galloway,  17 
Wend.,  54§;  People  v.  Harrison,  8  Barb.,  560;  Cunningham  v.  People,  4 
Hun,  455. 

Legal  capacity. — Name  forged  need  not  represent  person  of  legal  capacity. 
People  v.  Krummer,  1  Sheld.,  549. 

Own  name.— -A  man  may  be  guilty  of  forgery  by  signing  his  own  proper 
name.     People  v.  Peacock,  6  Cow.,  72. 

Proof — Upon  a  trial  of  an  indictment  for  forgery,  it  is  competent  for  the 
prosecution  to  prove  the  uttering  by  defendant  of  other  forged  checks  upon 
other  occasions,  not  for  the  purpose  of  showing  other  crimes  than  that  charged 
in  the  indictment,  but  for  the  purpose  of  showing  his  guilty  knowledge  ai.d 
intent  in  uttering  the  check  in  question.  People  v.  Everhardt,  5  St^Rep., 
793;  2  Silv.  (Ct.  App.),  508;  104  N.Y.,  591;  6  N.Y.  Cr.,  232;  Mayer  v.  People, 
80  N.  Y.,  364;  People  v.  Shulman,  id.,  373,  People  v.  De  Kroyft,  17  St.  Rep., 
208;  49  Hun,  71. 

State  certificate.— The  uttering  of  a  forged  certificate  of  indebtedness, 
purporting  to  be  issued  by  a  state,  was  held  to  be  included  in  subd.  1,  section 
8.5  of  3  R.  S.  (6th  ed),  944.  People  v.  Brie,  43  Hun,  317;  aff'd,  105  N.  Y., 
618.  without  written  opinion. 

Statutory  instrument. — Where  a  statute  authorizes  an  instrument  not 
known  to  the  common  law,  and  so  prescribes  its  form  as  to  "render  any  other 
form  null,  forgery  cannot  be  committed  bv  making  a  false  statutory  one,  iii  a 
form  not  provided  by  statute,  even  though  it  is  so  like  the  form  prescribed  as 
to  be  likely  to  deceive  most  persons.     Cunningham  v.  People,  4  Hun,  455. 

§  51©.  Forgery.  False  certificate  to  certain  instr amenta 

— An  oflicer  authorized  to  take  the  proof  or  acknowledgment  of 
an  instrument  which  by  law  may  be  recorded,  who  willfully  cert- 
ifies falsely,  that  the  execution  of  such  an  instrument  was  ac- 
knowledged by  any  party  thereto,  or  that  the  execution  of  any 
such  instrument  was  proved,  is  guilty  of  forgery  in  the  first 
degree. 

§  All.  Forgery  in  second  degree.— A  person  is  guilty  of 
forgery  in  the  second  degree  who,  wTith  intent  to  defraud, 

1.  Forges  the  great  or  privy  seal  of  this  state,  the  seal  of  any 
court  of  record,  or  of  any  public  office  or  officer  authorized  by 
law,  or  of  any  body  corporate  created  by  or  existing  under  the 
laws  of  this  state,  or  of  the  United  States,  or  of  any  otner  state  or 
any  territory  of  the  United  States,  or  of  any  other  state,  govern- 
ment or  country,  or  any  impression  of  such  a  seal  or  any  gold  or 
silver  coin,  whether  of  the  United  States,  or  of  any  foreign  state, 
government  or  country  ;  or 

2.  Forges  a  record  of  a  will,  conveyance,  or  instrument  of  any 
kind,  the  record  of  which  is  by  the  law  of  this  state  made  evi- 
dence, or  of  any  judgment,  order,  or  decree  of  any  court  or  officer, 
or  a  certified  or  authenticated  copy  thereof ;  or 
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A  judgment  roll,  judgment,  order  or  decree  of  any  court  or 
officer,  or  an  enrollment  thereof,  or  a  certified  or  authenticated 
copy  thereof,  or  any  document  or  writing  purporting  to  be  such 
judgment,  order,  decree,  enrollment,  or  copy ;  or 

An  entry  made  in  any  book  of  record  or  accounts,  kept  bv  or 
in  the  office  of  any  officer  of  this  state,  or  of  any  village,  citv, 
town,  or  county  of  this  state,  by  which  any  demand,  claim,  obli- 
gation or  interest,  in  favor  of  or  against  the  people  of  the  state,  or 
any  city,  village,  town  or  county,  or  any  officer  thereof,  is  or  pur- 
ports to  be  created,  increased,  diminished,  discharged,  or  in  any 
manner  affected  ;  or  an  entry  made  in  any  book  of  records  or  ac- 
counts kept  by  a  corporation  doing  business  within  the  state,  or 
in  any  account  kept  by  such  a  corporation,  whereby  any  pecu- 
niary obligation,  claim,  or  credit  is  or  purports  to  be  created,  in- 
creased, diminished,  discharged,  or  in  any  manner  affected;  or 

An  instrument,  document  or  writing,  being  or  purporting  to  be, 
a  process  or  mandate  issued  by  a  competent  court,  magistrate,  or 
orncer  of  the  state,  or  the  return  of  an  officer,  court  or  tribunal,  to 
such  a  process  or  mandate  ;  or  a  bond,  recognizance,  undertaking, 
pleading,  or  proceeding,  filed  or  entered  in  any  court  of  the  state, 
*>r  a  certificate,  order  or  allowance  by  a  competent  court  or  officer, 
or  a  license  or  authority  granted  pursuant  to  any  statute  of  the 
state,  or  a  certificate,  document,  instrument,  or  writing-. inadc-ev4- 
<lence  by  any  law  or  statute  ;  or — "" 

An  instrument  or  writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  a  pecuniary  demand  or  obligation  is  or  pur- 
ports to  be  or  to  have  been  created,  increased,  discharged  or  di- 
minished, or  in  any  manner  affected,  or  by  which  any  rights  or 
property  whatever  are  or  purport  to  be  or  to  have  been  created, 
transferred,  conveyed,  discharged,  increased  or  diminished,  or  in 
any  manner  affected,  the  punishment  for  forging,  altering  or 
counterfeiting  which  is  not  hereinbefore  prescribed,  by  which  the 
false  making,  forging,  altering,  or  counterfeiting,  any  person  may 
be  bound,  affected  or  in  any  way  injured  in  his  person  or  prop- 
erty; or 

3.  Makes  or  engraves  a  plate  in  the  form  or  similtude  of  a 
promissory  note,  bill  of  exchange,  bank  note,  draft,  cheque,  certi- 
ficate of  deposit,  or  other  evidence  of  debt,  issued  by  a  banker,  or 
by  any  banking  corporation  or  association,  incorporated  or  carry- 
ing on  business  under  the  laws  of  the  state,  or  of  the  United 
States,  or  of  any  other  state  or  territory  of  the  United  States,  or 
of  any  foreign  government,  or  country,  without  the  authority  of 
such  banker,  or  banking  corporation  or  association  ;  or 

Without  like  authority,  has  in  his  possession  or  custody  such 
a  plate,  with  intent  to  use,  or  permit  the  same  to  be  used,  for  the 
purpose  of  taking  therefrom  any  impression  to  be  uttered ;  or 
15 
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Without  like  authority,  has  in  his  possession  or  custody  any 
impression  taken  from  such  a  plate,  with  intent  to  have  the  same 
filled  up  and  completed  for  the  purpose  of  being  uttered;  or 

Makes  or  engraves,  or  causes  to  be  made  or  engraved,  upon  any 
plate,  any  figures  or  words,  with  intent  that  the  same  may  oe  useil 
:or  the  purpose  of  falsely  altering  any  evidence  of  debt  hereinbe- 
fore mentioned. 

See  notes  under  section  509,  ante. 

Th?  case  of  People  v.  Fitzgerald,  6  St.  Rep.,  599;  43  Hun,  35,  was  reversed 
in  6  St.  Hop.,  828;  105  N.  Y.,  146;  5  N.  Y.  Cr.,  335. 

Before  Code. — Where  the  offense  was  committed  before  the  Penal  Code 
went  into  effect,  it  was  not  necessary  to  allege,  in  the  indictment,  an  intent 
to  defraud  any  individual  or  corporation.  People  v.  D'Argencour,  95  N. 
Y.,  G24;  2  N.  Y.  Cr.,  267;  19  W.  Dig.,  139;  affg,  32  nun,  179 

Authority. — Where  a  person  fills  up  a  blank  draft  or  order  for  the  pay- 
ment of  money  in  his  own  name  and  for  his  own  purpose,  under  an  au- 
thority to  do  so  at  any  time  he  may  see  fit,  a  charge  of  forgery  cannot  bo 
founded  upon  the  use  which  he  may  make  of  that  authority.  People  r. 
lieinitz,  7  N.  Y.  Cr.,  73.  This  is  so,  even  though  he  fills  it  up"  with  fraudu- 
lent intent  and  absconds  from  the  country.     Id. 

Where  the  accused  had  fair  grounds  for  believing  that  he  had  authority 
to  aflix  the  name  of  another  person  to  a  written  instrument,  he  is  not  guilty 
of  forsjerv,  even  though  he  had  no  such  authority.  Parmelee  v.  People,  8 
Hun,  62;*: 

Where  an  insurance  agent,  who  is  entrusted  with  policies  signed  in  blank, 
fills  out  and  issues  a  policy,  after  the  person  named  therein  is  dead,  with 
intent  to  defraud,  he  is  guilty  of  forgery.     People  r.  Graham,  6  Park.,  135. 

Intent.— An  intent  to  defraud  may,  under  subd.  5  of  section  718.  pott, 
be  averred  in  general  terms  without 'alleging  an  intent  to  defraud  any  par- 
ticular person.  People  r.  D'Argencour,  32  llun,  179;  aff'd,  95  N.  Y.,  &4;  2 
N.  Y.  Cr.,267. 

The  acts  constitute  an  offense  only  when  they  have  been  committed  with  the 
intent  to  defraud.    Id.    The  averment  of  such  intent  seems  to  be  essential.    Id. 

Invalid  instrument.— An  instrument  which,  if  genuine,  would  not  be 
operative,  is  not  subject  of  forgery.     People  v.  Savage,  5  N.  Y.  Cr.,  541. 

A  promissory  note,  which  on  its  face  bears  interest  at  seven  per  cent,  is  not 
necessarily  usurious,  and  mav,  therefore,  form  the  basis  of  a  charge  for  for- 
gery.    People  v.  Wheeler,  14  St.  Kep.,  422;  47  Hun,  485. 

Know  ledge. — The  defendant's  knowledge  of  the  forced  character  of  the 
instrument  may  be  inferred  from  what  transpired  at  the  time  of  passing  it  and 
his  subsequent  conduct,  and  also  from  the  fact  that  near  the  same  time  he 
passed  another  check  under  similar  circumstances,  which  was  probably  forged. 
People  r.  Elmore,  2  N.  Y.  Cr.,  204. 

Separate  offense. — The  forging  and  the  uttering  of  a  forged  promissory 
note,  or  of  an  indorsement  thereon,  are  distinct  and  separate  offenses.  People 
«.  Tower,  4S  St.  Rep.,  4oS;  135  X.  Y.,  45H;  aff'g  17  N,  Y.  Supp.,  896.  Each 
under  our  statute  constitutes  the  crime  of  forgery  in  the  second  degree  and 
subjects  the  offender  to  the  same  imprisonment.     Id 

Unaddresged  order.— The  making  of  a  counterfeit  order  for  the  delivery 
of  property  in  l  he  name  of  a  third  person,  though  the  paper  is  not  addressed 
to  any  one,  is  forgerv.     Noakes  r.  People,  25  >i.  Y.t  380. 

Variance. — Variance  between  the  description  of  the  instrument  in  the  in- 
dictment for  forgery  of  a  murtgage,  and  the  one  produced  at  the  trial.  People 
v.  Dewey,  35  Hun,'3'i8. 

§  512.  Qualification  of  last  section. — A  plate,  specified  in 
the  lust  section,  is  in  the  form  and  similitude  of  the  genuine  in- 
strument imitated,  if  the  finished  parts  of  the  engraving  there- 
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upon  resemble  and  conform  to  similar  parts  of  the  genuine  in- 
strument 

What  sufficient. — The  making  and  engraving  of  an  unfinished  plate  were 
held  to  be  sufficient  to  constitute  the  offense.  People  t>.  DArgencour,  95  N. 
Y..  629;  2  N.  Y.  Cr.,  267;  19  W.  Dig.,  189. 

In  People  v.  Osmer,  4  Park.,  242;  1  Sheld.,  588,  it  was  held  to  be  no  defense 
that  the  letteringond  vignettes  of  such  plate  were  different  from  those  of  the 
genuine  plate.  Exact  similitude  is  not  required,  even  in  the  operative  words- 
of  the  instrument.  It  is  enough  that  there  is  a  sufficient  resemblance,  in  con- 
nection with  the  other  evidence,  to  satisfy  the  jury  that  the  plate  was  in, 
tended  to  be  used  in  striking  off  false,  to  be  imposed  upon  the  public  as  true 
bi.ls.     Id. 

§  313.  Other  cases  of  forgery  in  second  degree.— An  in- 
strument partly  written  and  partly  printed,  or  wholly  printed  with 
a  written  signature  thereto,  and  any  signature  or  writing  purport- 
ing to  be  a  signature  of,  or  intended  to  bind  an  individual,  a 
partnership,  a  corporation  or  association  or  an  officer  thereof,  is  a 
written  instrument  or  a  writing,  within  the  provisions  of  this 
chapter.  x 

Bank  notes,  wholly  printed  or  engraved,  are  the  subjects  of  forgery.  People 
t.  Rhoner,  4  Park.,  116.  Counterfeits  of  them,  wholly  printed  or  engraved, 
made  with  intent  to  defraud,  were  held,  in  the  above  cited  case,  to  be  forgeries 
within  section  83  of  2  R.  8.,  673. 

§  314.  Other  eases  of  forgery  in  third  degree.— A  person 
who  either,  t 

1.  Being  an  officer  or  in  the  employment  of  a  corporation,  asso- 
ciation, partnership  or  individuals  falsifies,  or  unlawfully  and  cor- 
ruptly alters,  erases,  obliterates  or  destroys  any  accounts,  books 
of  accounts,  records,  or  other  writing,  belonging  to  or  appertain- 
ing to  the  business  of  the  corporation,  association  or  partnership 
or  individuals;  or, 

2.  Who,  with  intent  to  injure  or  defraud,  shall  falsely  make, 
alter,  forge  or  counterfeit,  or  shall  cause,  aid,  abet,  assist  or  other- 
wise connive  at,  or  be  a  party  to  the  making,  altering,  forging  or 
counterfeiting  of  any  letter,  telegram  or  other  written  communi- 
cation, paper,  or  instrument,  by  which  making,  altering,  forgin 
or  counterfeiting,  any  other  person  shall  be  in  any  manner  injure* 
in  his  good  name,  standing,  position  or  general  reputation  ;  or, 

3.  Who  shall  alter,*  or  who  shall  cause,  aid,  abet,  or  otherwise 
connive  at,  or  be  a  party  to  the  uttering  of  any  letter,  telegram, 
report  or  other  written  communication,  paper  or  instrument  pur- 
porting to  have  been  written  or  signed  by  another  person,  or  any 
paper  purporting  to  be  a  copy  of  any  such  paper  or  writing  where 
no  original  existed,  which  said  letter,  telegram,  report  or  other 
written  communication,  paper  or  instrument,  or  paper  purporting 
to  be  a  copy  thereof,  as  aforesaid,  the  person  uttering  the  same 
shall  know  to  be  false,  forged  or  counterfeited,  and  by  the  utter- 

*  So  in  Session  Laws. 
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ing  of  which  the  sentiments,  opinions,  conduct,  character,  pros- 
pects, interests  or  rights  of  such  other  person  shall  be  misrepre- 
sented or  otherwise  injuriously  affected;  or, 

4.  With  intent  to  defraud,  shall  forge,  counterfeit  or  falsely 
alter  and  wrongfully  utter  any  ticket,  contract  or  other  paper,  or 
writing  entitling,  or  purporting  to  entitle,  the  person  whose  name 
appears  therein,  or  the  holder  or  bearer  thereof,  to  entrance  upon 
the  grounds  or  premises  of  any  membership  corporation,  or  beinj 
thereupon,  to  remain  upon  such  grounds  or  premises;  or  with  likt 
intent,  shall  use  any  such  ticket,  contract  or  other  paper  or  writ 
ing,  to  effect  an  entrance  or  as  evidence  of  his  right  to  remain  upor 
such  grounds  or  premises;  or,  with  like  intent,  shall  sell,  exchange 
or  deliver,  or  keep  or  offer  for  sale,  exchange  or  delivery,  or  re-  " 
ceive  upon  any  purchase,  exchange  or  delivery,  any  such  ticket,  a< 
contract  or  other  paper  or  writing,  knowing  the  same  to  have  beet  e« 
forced,  counterfeited  or  falsely  altered ;  j, 

Is  guilty  of  forgery  in  the  third  degree. 

Am'd  by  chap.  378  of  1884.  ' 

This  amendment  added  to  the  original  sections  subds.  2  and  3. 

Am'd  by  chap.  692  of  1892. 

This  amendment  purports  to  substitute,  at  the  beginning  of  subd.  3,  the 
word  "  alter"  for  the  word  "  utter,"  which  is  undoubtedly  a  typographical 
error,  and  added  subd.  4  of  the  present  section. 

See  notes  under  next  section. 

§  515.  Other  cases  of  forgery  in  third  degree.  —  A  per- 
son who,  with  intent  to  defraud  or  to  conceal  any  larceny  or  mis- 
appropriation by  any  person  of  any  money  or  property,  either 

1.  Alters,  erases,  obliterates,  or  destroys  an  account,  book  of 
accounts,  record,  or  writing,  belonging  to,  or  appertaining  to  the 
business  of,  a  corporation,  association,  public  office  or  officer,  part- 
nership, or  individual ;  or 

2.  Makes  a  false  entry  in  any  such  account  or  book  of  accounts ;  or 

3.  Willfully  omits  to  make  true  entry  of  every  material  partic- 
ular in  any  such  account  or  book  of  accounts,  made,  written  or 
kept  by  him  or  under  his  direction  ; 

Is  guilty  of  forgery  in  the  third  degree. 

Object.— Under  §  34  of  2  R.  S.,  673,  it  was  held  that  the  object  of  this 
provision  of  the  statute  was  to  protect  against  any  false  entries  in  the  books 
of  account  of  public  officers,  whether  the  entries  were  or  were  not  such  as, 
between  individuals,  would  be  evidence  against  the  person  charged  thereby; 
:  Iso  that  the  statute  did  not  imply  that  the  fahe  entry  must  purport  to  dc 
that  of  some  other  person.    Phelps  r.  People,  6  Hun,  44J8;  aff'd,  72  &.Y..  371. 

Intent. — The  statute  requires  that  the  false  entry  be  made  with  intent 
to  defraud,  but  it  is  not  necessary  that  the  intent  be  to  obtain  money  or 
cause  the  loss  of  money,  directly  by  "means  of  the  false  entry.  Phelps  r.  People, 
73  N.  Y.,371. 

The  words  "with  intent  to  defraud"  are  used  as  synonymous  with  the 
words,  "with  fraudulent  intent,"  or  "for  a  fraudulent  purpose,"  to  distin- 
guish the  case  from  one  of  an  erroneous  entry,  made  through  mistake  or 
under  a  misapprehension  of  a  right,  or  such  i.ctiiious  entries  as  are  some- 
times made  for  book-keeping  purposes,  or  otherwise  innocently.     Id. 
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§  516.  Forging  passage  tickets.— A  person  who,  with  in- 
tent to  defraud,  forges,  counterfeits,  or  falsely  alters  any  ticket, 
cheque  or  other  paper  or  writing,  entitling  or  purporting  to  en- 
title the  holder  or  proprietor  thereof  to  a  passage  upon  any  rail- 
way or  in  any  vessel  or  other  public  conveyance;  and  a  person 
who,  with  like  intent,  sells,  exchanges  or  delivers,  or  keeps  or 

Offers  LOT  SUA.  IHBkHMM^IC-^lQlivnrv.    or    rpp.p.ivpji    nnnn  nnu  rmr. 

chase  ^  517  Gorging  United  States  or  state  stamps. 

to  ha  *'  . 

force  A  person  who  forges,  counterfeits  or  alters  any  postage  or 

°  enue  stamp  of  the  United  States,  or  any  tax  or  revenue  stam 

§  f  the  state  of  New  York,  or  who  sells,  or  offers,  or  keeps  for  i 

^frfel  as  genuine  or  as  forged,  any  such  stamp,  knowing  it  to  be  for 

Vonre*  counterfeited  or  falsely  altered,  is  guilty  of  forgery  in  the  t 

or  fal  degree. 

^    -  Amended  bv  L.  1905,  chap.  242.    In  effect  April  19,  1905. 

officer,  agent  or  ottier  person  employed  by  any  company  or  cor- 
poration existing  nnder  the  laws  of  this  state,  or  of  any  other 
state  or  territory  of  the  United  States,  or  of  any  foreign  govern- 
ment, who  willfully  and  with  a  design  to  defraud,  sells,  pledges 
or  issues,  or  causes  to  be  sold,  pledged  or  issued,  or  signs  or  pro- 
cures to  be  signed  with  intent  to  sell,  pledge  or  issue,  or  to  be 
sold,  pledged  or  issued,  a  false,  forged  or  fraudulent  paper,  writ- 
ing or  instrument,  being  or  purporting  to  be  a  scrip,  certificate  or 
other  evidence  of  the  ownership    or    transfer  of    any  share  or 
shares  of  the  capital  stock  of  such  company  or  corporation,  or  a 
bond  or  other  evidence  of  debt  of  such  company   or  corporation, 
«»r  a  certificate  or  other  evidence  of  the  ownership  or  of  the  trans- 
fer of  any  such  bond  or  other  evidence  of  debt,  is  guilty  of  for- 
jrery  in  the  third  degree,  and  upon  conviction,  in  addition  to  the 
punishment  prescribed  in  this  title  for  that  offense,  may  also  be 
sentenced  to  pay  a  line  not  exceeding  three  thousand  dollars. 
See  section  591,  post. 

§519.  Falsely  indicating  person  as  corporate  officer. — 

Tije  false  making  or  forging  of  an  instrument  or  writing,  purport- 
ing to  have  been  issued  by  or  in  behalf  of  a  corporation  or  asso- 
ciation, state  or  government,  and  bearing  the  pretended  signature 
of  any  person,  therein  falsely  indicated  as  an  agent  or  officer  of 
such  corporation,  is  forgery  in  the  same  degree,  as  if  that  person 
were  in  truth  such  officer  or  agent  of  the  corporation  or  associa- 
tion, state  or  government 

1 590.  Terms  «  forge  "  and  "  forging  "  defined.  —  The 

expressions  "forge,"  "forged"  and  "forging,"   as   used   in  this 
chapter,  include  False  making,  counterfeiting  and  the  alteration, 
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erasure,  or  obliteration  of  a  genuine  instrument,  in  whole  or  in 
part,  the  false  making  or  counterfeiting  of  the  signature,  of  a  party 
or  witness,  and  the  placing  or  connecting  together  with  intent  to 
defraud  different  parts  of  several  genuine  instruments. 

See  Flannagan  t>.  Nat.  Union  Bank  of  Dover,  8  St.  Rep.,  826;  2  N.  Y. 
Supp.,  489. 

§  521.  Uttering,  etc.,  forged  instruments,  etc-,  is  forg- 
ery.— A  person  who,  knowing  the  same  to  be  forged  or  altered, 
and  with  intent  to  defraud,  utters,  offers,  disposes  of  or  puts  off  as 
true,  or  has  in  his  possession,  with  intent  so  to  utter,  offer,  dis- 
pose of,  or  put  off,  either. 

1.  A  forged  seal  or  plate,  or  any  impression  of  either ;  or 

2.  A  forged  coin  ;  or 

3.  A  forged  will,  deed,  certificate,  indorsement,  record,  instru- 
ment or  writing,  or  other  thing,  the  false  making,  forging  or  alter- 
ing of  which  is  punishable  as  forgery ; 

Is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the 
same. 

Separate  offense. — The  crime,  defined  in  this  section,  is  distinct  and  sepa- 
rate from  the  offense  prescribed  by  section  511,  ante,  though  both  constitute 
forgery  in  the  second  degree.  People  v.  Tower,  42  St.  Rep.,  165;  17  N.  Y. 
Supp.,  396. 

Uttering. — The  uttering  of  a  forged  promissory  note,  or  of  an  indorsement 
thereon,  is  a  distinct  and  separate  offense  from  the  forging  of  such  instru- 
ment, though  both  constitute  the  crime  of  forgery  in  the  second  degree.  Peo- 
ple p.  Tower,  48  St.  Rep.,  438;  135  N.  Y.,  458. 

Putting  a  forged  deed  on  record,  or  averring  it  in  pleading,  as  a  genuine 
deed,  is  uttering  and  publishing  it  within  the  meaning  of  the  statute.  Paige 
t>.  People,  3  Abb.  Ap.,  Dec,  439;  6  Park.,  683. 

Intent  to  return. — The  custody  of  forged  coupon  and  bond,  not  fully  exe- 
cuted, with  intent  to  return  them  to  the  person  from  whom  they  were  re- 
ceived, even  With  knowledge  that  they  were  forged,  does  not  constitute  the 
crime  of  forgery  in  the  first  degree.  People  v.  Martin,  36  Hun,  462;  8  N.  Y. 
Cr.,  122. 

§  533.  Uttering  writing  signed  with  wrong  doer's  name. 

— Whenever  the  false  making  or  uttering  of  any  instrument  or 
writing  is  forgery  in  any  degree,  a  person  is  guilty  of  forgery  in 
the  same  degree,  who,  with  intent  to  defraud,  offers,  disposes  o£ 
or  puts  off  sucli  an  instrument  or  writing  subscribed  or  indorsed 
in  his  own  name,  or  that  of  any  other  person,  whether  such  signa- 
ture be  genuine  or  fictitious,  under  the  pretense  that  such  sub* 
scription  or  indorsement  is  the  act  of  another  person  of  the  same 
name,  or  of  a  person  not  in  existence. 

§  523.  Forgery  in  first  degree,  how  punished. — Forgery 

in  the  first  degree  is  punishable  by  imprisonment  for  a  term  not 
exceeding  twenty  years. 

Am'd  by  chap.  662  of  1892. 

This  amendment  fixed  the  maximum  limit,  and  omitted  the  statement  of  the 
minimum  limit,  of  punishment. 


Or  the  State  of  New  York.  23i 

The  punishment  of  forgery  in  the  first  degree  was  the  same  under  the  Re- 
vised Statutes  as  it  was  under  the  Code  prior  to  the  amendment  of  1892  to  this 
«rctiou.  People  r.  Raymond,  32  Hun,  124;  2  N.  Y.  (Jr.,  298;  19  W.  Dig., 
137;  afFd,  9t>  S.  Y.,  38.  The  penalty  formerly  prescribed  was  imprisonment 
f<T  .iot  less  than  ten  years,  and,  therefore,  might  be  for  life.     90  ^.  Y..  40. 

£  5*4.  Forgery  in  second  degree,  how  punished.— For- 
gery in  the  second  degree  is  punishable  by  imprisonment  for  a 
term  not  exceeding  ten  years. 

Am'd  by  chap.  062  of  181)2. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  punish- 
ment. # 

£  5*5.  Forgery  in  the  third  degree,  how  punished. — 

Forgery  in  the  third  degree  is  punishable  by  imprisonment  for 

not  more  than  five  years. 

See  People  v.  Raymond,  32  Hun,  124;  2  N.  Y.  Cr.,  295;  19  W.  Dig.,  187; 
aff'd.  96  N.  Y.,  38/ 

§  526.  Having  possession  of  counterfeit  coin.— A  person 
who  has  in  his  possession  a  counterfeit  of  any  gold  or  silver  coin, 
whether  of  the  United  States  or  of  any  foreign  country  or  govern- 
ment, knowing  the  same  to  be  counterfeited,  with  intent  to  sell, 
utter,  use,  circulate  or  export  the  same,  as  true  or  as  false,  or  to 
cause  the  same  to  be  so  uttered  or  passed,  is  punishable  by  im- 
prisonment not  more  than  five  years,  or  by  a  fine  not  exceeding 
rive  hundred  dollars,  or  by  both  such  fine  and  imprisonment 

Where  party  is  engaged  in  coining  counterfeit  money  at  the  time  of  his  ar- 
row.   Weaver's  case,  2  C.  H.  Rec,  57. 

Possession. — Possession  of  a  counterfeit,  with  intent  to  sell  it,  is  an  offense 
against  the  statute.  Moses'  Case,  2  C.  II.  Rec,  84;  Murphy's  Case,  4  id.,  42; 
Dorsett's  Case,  5  id.,  77. 

Possession  of  a  die.  Murphy's  Case,  4  C.  II.  Rec,  42;  Dorsett's  Case,  5 
id.,  77. 

What  sufficient. — That  the  counterfeit  coin  is  so  far  finished  as  to  1x3  cal- 
culated to  deceive,  is  sufficient  to  convict.     Quinn's  Case,  6  C.  H.  Rec,  93. 

£537.  Advertising,   etc.,  counterfeit   money,  govern- 
ment stamps,  etc.,  deemed  a  felony. — A  person  who  prints, 
writes,  utters,  publishes,  sells,  lends,  gives  away,  circulates  or  dis- 
tributes any  letter,  writing,  circular,  paper,  pamphlet,  hand  bill  or 
flny  other  written  or  printed  matter,  advertising,  offering  or  pur- 
porting to  advertise  or  offer  for  sale,  loan,  exchange,  gift  or  dis- 
tnhution,  or  to  furnish,  procure  or  distribute  any  counterfeit  coin, 
pn|>er  money,  internal  revenue  stamp,  postage  stamp,  or  any  other 
t'»ken  of  value,  or  what  purports  to  be  counterfeit*  coin,  paper 
money,  internal  revenue  stamp,  postage  stamp,  or  any  other  toten 
of  value,  or  giving,  or  purporting  to  give,  either  directly  or  indi- 
rectly, information  where,  how,  of  whom  or  by  what  means  any 
counterfeit  coin,  paper  money,  internal  revenue  stamp,  postage 
stamp  or  token  of  value,  can  be  procured  or  had,  or  what  purports 
to  be  counterfeit  coin,  paper  money,  internal  revenue  stamp,  post- 
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age  stamp  or  other  token  of  value,  can  be  procured  or  had,  or  who- 
ever shall  aid,  assist  or  abet  in  any  manner,  in  any  scheme  or  de- 
vice whatsoever,  offering  or  purporting  to  offer,  for  sale,  loan,  gift, 
exchange  or  distribution,  any  counterfeit  coin,  paper  money,  in- 
ternal revenue  stamp,  postage  stamp  or  other  token  of  value, 
whether  called  "green  articles,"  "queer  coin,"  "paper  goods," 
"bills,"  "spurious  treasury  notes,"  "United  States  goods,"  "green 
paper  goods,"  "business  that  is  not  legitimate,"  "cigars,"  "green 
cigars,"  or  by  any  other  name  or  title,  or  any  other  device  of  a 
similar  character,  shall  be  guilty  of  a  felony  and  on  conviction 
shall  be  punished  by  imprisonment  for  not  less  than  one  year 
nor  more  than  five  years,  and  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars  for  each 
offense. 

Whoever  in  and  for  executing,  operating,  promoting,  carrying 
on,  or  in  the  aiding,  assisting  or  abetting  in  the  promoting,  oper- 
ating, carrying  on  or  executing  of  any  scheme  or  device  whatso- 
ever to  defraud,  by  use  or  means  of  any  papers,  writings,  letters, 
circulars  or  written  or  printed  matters  concerning  the  offering  for 
sale,  loan,  gift,  distribution,  or  exchange,  of  counterfeit  coin, 
paper  money,  internal  revenue  stamps,  postage  stamps  or  other 
token  of  value  as  provided  in  section  one  of  this  act,  shall  use  any 
fictitious,  false  or  assumed  name  or  address,  or  name  or  address 
other  than  his  own  right,  proper  and  lawful  name;  or  whoever  in 
the  executing,  operating,  promoting,  carrying  on,  aiding,  assisting 
or  abetting  in  the  execution,  promotion,  or  carrying  on  of  any 
scheme  or  device  offering  for  sale,  loan,  gift  or  distribution,  or 
purporting  to  offer  for  sale,  loan,  gift  or  distribution,  or  giving  or 
purporting  to  give  information,  directly  or  indirectly,  where,  how, 
of  whom,  or  by  what  means  any  counterfeit  coin,  paper  money, 
internal  revenue  stamp,  postage  stamp,  or  other  token  of  value, 
can  be  obtained  or  had,  or  who  shall  knowingly  receive  or  take 
from  the  mails  of  the  United  States  any  letter  or  package  addressed 
to  any  such  fictitious,  false  or  assumed  name  or  address,  or  name 
other  thau  his  own  right,  proper  or  lawful  name,  shall  be  guilty 
of  a  felony,  and  on  conviction  shall  be  punished  by  imprisonment 
for  not  less  than  one  year,  nor  more  than  five  years,  and  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  two  thousand 
dollars. 

Any  letter,  circular,  writing  or  paper,  offering  or  purporting  to 
offer  for  sale,  loan,  gift,  or  distribution,  or  giving  or  purporting 
to  give,  information,  directly  or  indirectly,  where,  how,  of  whom, 
or  by  what  means  any  counterfeit  coin,  paper  money,  internal 
revenue  stamp,  postage  stamp,  or  token  of  value,  may  be  obtained 
or  had,  or  concerning  any  similar  scheme  or  device  to  defraud  the 
public,  whether  such  article,  matter  or  thing  is  called  "green 
articles,"    "queer    coins,"   paper    goods,"    "queer,"    "articles," 
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u bills,"  u business  that  is  not  legitimate,1'  "spurious  treasury 
notes,''  "United  States  goods/'  u green  paper  goods,"  "green 
articles,''  "cigars/'  "green  cigars,"  or  by  any  other  name,  device 
or  title  of  a  similar  character,  shall  be  deemed  presumptive  proof 
of  the  fraudulent  character  of  such  scheme. 

Amd  by  chap.  687  of  1887. 

This  amendment  greatly  enlarged  and  extended  the  provisions  of  the  orig- 
inal section,  and  added  a  provision  as  to  the  use  of  fictitious  names,  etc.,  in 
such  advertising,  etc.,  and  as  to  proof  of  fraud. 

The  amendment  of  1887  so  extended  this  section  as  to  include  within  its 
ample  provisions  everj;  device  to  which  resort  can  be  had  for  the  sale  or  dis- 
tribution of  counterfeit  coin  or  paper  money.  People  v.  Reilly,  22  St  Rep., 
659;  51  Hun,  625;  4  N.  Y.  Supp.,  82. 


CHAPTER  IV. 


Larceny,  Including  Etnbezzlement,  Obtaining  Property  by  False  Pretenses,  and 
Felonious  Breach  of  Trust. 

Section  528.  Larceny  defined. 

529.  Obtaining  money  or  property  by  fraudulent  draft 

530.  Grand  larceny  in  first  degree. 

531.  Grand  larceny  in  second  degree. 

532.  Petit  larceny. 

528.  Larceny  defined. 

person  who,  with  the  intent  to  deprive  or  defraud  the  true 
?r  of  his  property,  or  of  the  use  and  benefit  thereof,  or  to 
opriate  the  same  to  the  use  of  the  taker,  or  of  any  other  per- 
either 

Takes  from  the  possession  of  the  true  owner,  or  of  any  other 
:ra ;  or  obtains  from  such  possession  by  color  or  aid  of  f raudu- 
or  false  representation  or  pretense,  or  of  any  false  token  or 
ing;  or  secretes,  withholds,  or  appropriates  to  his  own  use, 
lat  of  any  person  other  than  the  true  owner,  any  money,  per- 
1  property,  thing  in  action,  evidence  of  debt  or  contract,  or 
»le  of  value  of  any  kind ;  or 

Having  in  his  possession,  custody,  or  control,  as  a  bailee,  ;  to 
ant,  attorney,  agent,  clerk,  trustee,  or  officer  of  any  person,  the 
ciation,  or  corporation,  or  as  a  public  officer,  or  as  a  person  use 
lorized  by  agreement,  or  by  competent  authority,  to  hold  or  take 
i  possession,  custody,  or  control,  any  money,  property,  evi-  ^ 
ee  of  debt  or  contract,  article  of  value  of  any  nature,  or  thing   ]se 
iction  or  possession,  appropriates  the  same  to  his  own  use,  or  his 
t  of  any  other  person  other  than  the  true  owner  or  person   ny 
itled  to  the  benefit  thereof;  steals  such  property,  and  is  guilty    or 
lrceny.     Hereafter  it  shall  not  be  a  defense  to  a  prosecution 
larceny,  or  for  an  attempt  or  for  conspiracy  to  commit  the 
\e,  or  for  being  accessory  thereto,  that  the  purpose  for  which  the 
ler  was  induced  by  color  or  aid  of  fraudulent  or  false  repre- 
lotion,  or  pretense,  or  of  any  false  token  or  writing,  to  part  with 
property  or  the  possession  thereof  was  illegal,  immoral  or  un- 

ft* 

'-  'JM£  <A  S8L    In  effect  August  4,  1007. 
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2.  Having  in  Lis  possession,  custody/ or  control,  as  a  bailee, 
servant,  attorney,  agent,  clerk,  trustee,  or  officer  of  any  person, 
association,  or  corporation,  or  as  public  officer,  or  as  a  person 
authorized  by  agreement,  or  by  competent  authority,  to  hold  or 
take  such  possession,  custody,  or  control,  any  money,  property, 
evidence  of  debt  or  contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  own 
use,  or  that  of  any  other  person  other  than  the  true  owner  or 
person  entitled  to  the  benefit  thereof ; 

Steals  such  property,  and  is  guilty  of  larceny. 

See  section  544,  post. 

The  case  of  People  v.  Crugcr,  38  Hun,  501 ;  4  N.  Y.  Cr.,  66,  was  reversed  in 
2  St.  Rep.,  468;  102  N.  Y.,  510. 

The  case  of  People  v.  Dumar,  3  St.  Rep..  490;  5  N.  Y.  Cr.,  57;  42  Hun, 86, 
was  reversed  in  11  St.  Rep.,  19;  106  N.  Y.,  502;  8  N.  Y.  Cr.,  268. 

The  case  of  People*.  Diniick,  3  St.  Rep.,  398;  41  Hun,  621;  5  N.  Y.  Cr., 
187,  was  reversed  in  11  St.  Rep.,  739;  107  N.  Y.,  13. 

What  offenses  included. — This  section  changes  the  law  as  it  formerly  ex- 
isted, in  that  it  makes  what  was  formerly  embezzlement  and  obtaining  of 
money  or  goods  under  false  pretenses,  larceny,  but  it  has  not  changed"  the 
methods  of  proof  of  these  respective  offenses.  People  v.  Pollock,  22  8t.  Rep., 
64;  51  Hun,  615;  4  N.  Y.  Supp.,  298.  It  requires  the  same  proof  of  criminal 
intent  to  make  out  a  case.     Id. 

The  Code  makes  embezzlement  and  obtaining  goods  under  false  pretenses, 
larceny.  People  v.  Dunn,  25  St.  Rep.,  460;  53  Hun,  881;  7  N.  Y.  Cr.,  184;  6 
N.  Y/Supp..  805. 

By  the  Code,  larceny  is  so  treated  as  to  include  not  only  that  offense  as  de- 
fined at  common  law  and  by  the  Revised  Statutes,  but  also  embezzlement,  ob- 
tainiug  property  by  false  pretences  and  felonious  breach  of  trust.  People  r. 
Dumar,  11  St.  Rep..  19;  106  N.  Y.,  508;  8  N.  Y.  Cr.,  268. 

The  crime  is  committed  when  with  the  intent  specified  a  person  either,  (1) 
takes  such  property  from  the  possession  of  the  true  owner  or  of  any  other  per- 
son; or,  (2)  obtains  it  from  such  possession  by  color  or  aid  of  fraudulent  or 
false  representations  or  p  etenscs,  or  any  false  token  or  writing;  or,  (8)  secretes, 
withholds  or  appropriates  to  his  own  use,  or  that  of  persons  other  than  the 
true  owner,  any  money,  personal  property,  thing  in  action,  evidence  of  debt 
or  contract,  or 'articles  of  value  of  any  kind.     Id. 

The  legislature,  when  it  abolished  the  old  distinctions  between  larceny,  false 
pretenses  and  embezzlement,  did  not  intend  to  create  a  new  classification  of 
offenses,  and  raise  the  same  difficulties  as  to  determining  between  the  various 
offenses  as  existed  under  the  former  practice.  People  v.  Dunn,  25  St  Rep., 
461;  7  N.  Y.  Cr.,  185;  53  Hun,  384;  6  N.  Y.  Supp.,  807. 

Under  the  Penal  Code,  the  crime  of  larceny  includes  that  offense  as  denned 
by  the  common  law  and  by  the  Revised  Statutes.  People  «.  Sanborn,  14  St. 
Rep.,  129. 

Larceny,  under  this  section,  includes  that  offense  as  constituted  at  common 
law  and  under  the  Revised  Statutes,  but  also  emlxjzzlement,  obi ainiog  property 
by  false  pretenses  and  the  felonious  breach  of  a  trust.  People  t.  Laurence, 
51  St.  Rep.,  289;  137  N.  Y.,  522. 

The  distinction  between  the  crime  of  larceny  at  common  law  or  under  the 
Revised  Statutes,  and  as  defined  bv  this  section  is  poiuted  out  in  People  r. 
Dumar,  11  St.  Rep.,  19;  106  N.  Y./502;  8  N.  Y.  Cr.,  263. 

Intent. — To  constitute  this  offense,  there  must  be  an  intent  to  deprive  or 
defraud  the  owner,  and  the  jury  must  find  such  criminal  intent  as  a  fact  upon 
the  evidence  before  a  conviction  can  1m?  had.  People  v.  Pollock.  51  Hun,  615; 
4  X.  Y.  Supp..  898;  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  78;  19  N. 
Y.  Supp.,  117. 

The  clause  "  with  intent  to  deprive,"  etc.,  refers  to  and  qualifies  the  four 
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classe-  of  larceny,  define  1  in  this  section.     People  r.  Moore,  37  Hun,  03:  3  X 
Y  Cr..  469. 

This  section  defines,  with  considerable  detail,  what  acts  shall  constitute  lar- 
ceny, and  what  intent  shall  characterize  the  crime,  and  in  thcend  provides  that 
hf  who  with  such  intent  does  any  of  such  acts  "steals  such  property  and  :; 
piilty  of  larceny."  People  p.  Willett.  1  St.  Rep.,  3*4;  102  X.  Y.f  253;  4  77. 
Y.Cr.  204.  The  word  "steals"  covers  all  the  prescribed  details  and  6utti- 
cu-ntiy  includes  the  particular  intent  need  to  constitute  the  larcmv.     Id. 

Tin"  important  element  of  the  offense  under  this  section  consists'in  the  intent 
t-.  Ivpnve  or  defraud  the  true  owner  of  his  property.  People  v.  Church,  1 
H-w   X.  S..  369. 

The  pur|H)se  of  this  section  was  not  to  make  every  case  of  trespass  de  bonis, 
i-fi-ner.  larceny.  People  r.  Grim,  3  N.  Y.  Cr.,  820.  It  was,  doubtless, 
ii  t.-il.wI  to  change  the  former  general  rule  that  the  crime  of  larceny  necessi- 
*  it-- 1  a  trespass.  Id.  The  inteut  mentioned  in  this  section,  means  a  criminal 
or  frI.»:iious  intent.     Id. 

In  People  c.  Woodward,  31  Hun,  57,  it  was  held  that,  to  constitute  the 
* -ffcnsr  of  larceny,  there  must  be  an  intent,  on  the  part  of  the  taker,  to  reap 
s"Wif  advantage  or  benefit  from  the  taking.  See  People  v.  Bosworth,  45  St. 
hV:...  517;  64  llun.  78;  19  N.  Y.  Supp.,  117. 

It  is  not  needful  to  a  conviction  that  an  intent  to  steal  or  an  intent  to  "  com- 
mit :i  felony  "  shall  be  shown,  provided  the  intent  to  commit  anv  other  crime 
h  ;iv«-nvd  and  established.  People  v.  Bosworth,  ante:  People  r.  tfichards,  7  St. 
Kep  .  656;  44  Hun,  283;  5  X.  Y.  Cr.,  364.  Though  the  latter  case  was  re- 
vi-r*«l  in  108  X.  Y.,  137,  it  was  upon  another  ground,  to  wit:  that  the  "  build- 
in*,  erection  or  inclosure"  was  not  embraced  within  section  498,  ante. 

Criminal  intent  is  an  intent  to  deprive  or  defraud  the  true  own;  r  of  his  prop- 
■  :ty.    People  r.  Moore,  3  X.  Y.  Cr.,  469;  37  Hun,  93. 

the  felonious  intent  must  exist  at  the  time  of  taking  or  obtaining  possession 
■■f  the  property,  where  the  possession  is  obtained  by  means  of  false  representa- 
tion or  pretense.  Id.  In  the  latter  two  classes,  it  is  only  necessary  that  such  in- 
tent exists  at  the  time  of  the  secreting,  withholding  or  appropriating  of  the 
I'Mperty.  Id.  In  such  cases,  the  property  stolen  is  properly  in  the  possession 
<f  th"  party  secreting,  withholding  or  appropriating  it.     Id. 

Common  law  larceny. — This  section  defines  at  some  length  the  crime  of 
hrcrny.  People  p.  Hollenbeck,  1  X.  Y.  Cr.,  437,  note;  65  How.,  401,  People 
t  McTanieny,  1  N.  Y.  Cr.,  441;  30  Hun,  505;  13  Abb.  X.  C,  56,  66 
H.w.,  70. 

Ciider  this  section,  there  are  at  least  four  distinct  and  separate  acts  or  ways 
iff  which  a  person  may  commit  or  be  guilty  of  larceny.  People  r.  Dumar,  11 
St  Rep..  19;  106  X.  Y..  508;  8  X.  Y.  (r.,  268. 

The  first  clause  of  the  first  subdivision  of  this  section  defines  the  crime  of 
larceny  substantially  as  it  was  defined  by  the  Revised  Statutes.  People  v. 
M'-re.  37  Hun,  88;  3  X.  Y.  Cr.,  469. 

Bv  the  Code,  it  is  larcenv  to  steal  the  personal  property  of  another.  People 
t.  Sieveiw,  38  Hun,  65;  3  ST.  Y.  Cr..  385;  aff'd,  109  X.  Y.,  634,  without  writ- 
ten opinion.     The  same  provision  existed  in  a  former  statute.     Id. 

There  cannot  be  an  indictment  for  larceny  for  stealing  a  man's  business. 
Penle  r.  Barondess,  45  St.  Rep  ,  248;  8  X.  Y.  Cr.,  252. 

The  removal  of  property  under  advice  and  without  ammo  furandi  docs  not 
f.wtiiute  larceny.     People  v.  Burton,  10  W.  Dig.,  195. 

Concealment  with  intent  to  convert,  after  lawful  possession,  larcenv.  Peo- 
ple r.  McGarren.  17  Wend.,  460. 

Though  the  charge  in  People  r.  Cniger.  2  St.  Rep  .  408;  102  X.  Y.f  510,  was 
Utchiv.  it  in  no  manner  depended  upon  the  provisions  of  this  section.  Propie 
•  Civille,  9  St.  Rep.,  104;  44  Hun,  500. 

Certain  acts  are  herein  enumerated,  either  one  of  which  performed  by  any 
J*rv>n  with  intent  to  defraud  the  true  owner  of  his  property,  or  of  its  use  or  ben- 
tff  or  to  appropriate  the  same  to  the  use  of  the  take  r  or  of  any  other  pcr.>ou, 
takes  him  guilty  of  larcenv.  People  r.  Dumar.  11  St.  Rep.,  19;  100  X.  Y  , 
>;  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  77;  19  X.  Y.  Supp  ,  117. 
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The  crime  is  committed  when,  with  such  intent,  a  person  cither,  first,  takes 
such  property  from  the  possession  of  the  true  owner,  or  of  any  other  person, 
etc.     Id. 

Larceny  can  be  predicated  upon  the  felonious  taking  of  certain  papers.  Coll- 
yer  v.  Collyer,  21  St.  Rep.,  119;  50  Hun,  422;  3N.Y.  Supp.,  811. 

Whether  a  will  can  be  the  subject  of  larceny,  was  not  decided  in  Collyer  c. 
Collyer,  ante. 

Every  taking  by  one  person  of  the  personal  proDerty  of  another,  without  the 
consent  of  the  latter,  without  right  or  claim  of  right,  and  with  intent  to  ap- 
propriate it,  was  held  in  McCourt  v.  People,  64  N.  Y.,  583,  not  to  be  a  larceny. 
There  must  be  a  felonious  intent.     Id. 

To  constitute  the  offense  of  larceny,  tnere  must  be  a  taking  of  the  goods 
from  the  power  or  control  of  the  owner.  People  v.  Boswortn,  45  St.  Kep., 
517;  64  nun,  78;  19  N.  Y.  Supp.,  117;  Harrison  v.  People,  50  N.  Y.,  518. 

A  temporary  possession  by  the  thief,  though  but  for  a  moment,  is  sufficient. 
Id. 

To  constitute  larceny,  it  is  not  necessary  that  the  property  stolen  should 
have  been  taken  from  the  possession  of  the  owner  by  a  trespass.  People  t. 
Laurence,  51  St.  R«,p.,  289;  137  N.  Y.,  522. 

It  is  sufficient  if  possession  is  obtained  by  some  device,  trick,  artifice,  fraud 
or  false  pretense,  with  intent  on  the  part  of  the  person  so  obtaining  it  to  appro* 

?riate  it  to  his  own  use,  and  if  he  does  so  appropriate  it.      Id.;  Smith  r. 
'eople,  53  N.  Y.,  Ill;  Loomis  v.  People,  67  id.,  322;  People  v.  Morse,  99  id., 
662. 

The  people,  in  such  case,  must  show  not  only  that  the  person  obtained  pos- 
*  session  of  the  property  in  that  way,  but  that  he  did  it  ahivwfnrandi,  with  the 
intention  at  the  time  of  subsequently  appropriating  it  to-his  own  use.     Id. 

In  Harrison  v.  People,  50  N.  Y.,  518,  the  evidence  showed  the  defendant 
put  his  hand  into  the  coat  pocket  of  the  complainant,  seized  his  po'  ket-book, 
which  contained  a  large  amount  of  money  and  securities,  and  lifted  it  atiout 
three  inches  from  the  bottom  of  the  pocket,  when  he  was  prevented,  and  it 
was  held  that  this  was  a  sufficient  carrying  away  to  constitute  the  offense 
of  larceny. 

In  Phelps  v.  People,  72  N.  Y.,  334,  it  was  held  tbat  a  draft,  which  is  a 
legal  operative  instrument  when  it  reaches  the  hands  of  the  defendant,  is 
the  subject  of  larceny. 

The  definitions  in  this  section  have  not  made  the  case  of  Phelps  v.  People, 
72  X.  Y.,  334,  inapplicable.  People  v.  Willctt,  1  St.  Kep.,  3c4;  103  N.  1., 
253;  4N.  Y.  Cr..2u4. 

The  case  of  People  v.  Morse,  3  N.  Y.  Cr.,  104,  was  brought  for  larceny 
under  the  ttevised  Statutes. 

False  Pretenses. — The  only  substantial  change  in  this  pait  of  this  section 
from  the  provisions  of  the  Revised  Statutes,  is  the  'incorporating  of  the  word 
"  representations  "  herein,  so  as  to  read  "lalse  representations  or  pretense.*7 
People  v.  Moore,  3  N.  Y.  Cr..  4C6;  37  Hun.  93. 

This  section  makes  obtaining  goods  by  false  pretenses,  larceny.  People  ft 
Lyon,  99  X.  Y.,  210;  3  N.  Y.  Cr.,  108. 

The  second  clause  of  the  first  subdivision  re-enacts,  in  substance,  the  provi- 
sions of  the  Revised  Statutes  constituting  the  crime  of  obtaining  property  * 
means  of  false  representations  or  pretense.     People  v.  Moore,  87  Hun,  i 
N.  Y.  Cr.,469. 

The  false  pretense  cannot  be  predicated  of  a  mere  matter  of  opinion,  but 
must  be  of  an  existing  fact.  People  r.  Ward,  1  N.  Y.  Cr.,  504.  The  false 
statement  or  representation  must  be  made  with  intent  to  defraud,  and  relied 
upon  by  the  party  to  whom  it  is  addressed.  Id.  It  mu.st  be  of  such  a  charac- 
ter as  would  deceive  a  man  of  ordinary  prudence  and  caution.     Id. 

The  offense  of  obtaining  money  or  pr«»peity  by  an  attorney  by  false  aud 
fraudulent  representations  is  included  in  this  section.  People  t>.  Rcavey,  89 
Hun,  365. 

When  the  owner  of  property,  induced  by  false  and  fraudulent  representa- 
tions, intends  to  part  with  the  title  to  such  property,  it  constitutes  the  crime  of 
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larceny  by  means  of  false  pretenses.  People  v.  Gottschalk,  49  St.  Rep.,  728. 
if  the  owner  is  induced,  by  trick  or  artifice,  to  part  with  the  custody  or  naked 
possession ,  to  one  who  receives  the  property  animo  furandi,  while  the  former 
still  intends  to  retain  the  right  of  property,  the  taking  is  common  law  larceny. 
Id.    Smith  v.  People,  53  N.  Y.,  111. 

Pretenses  and  representations  in  the  nature  of  promises  and  agreements  only, 
ud  relating  wholly  to  future  actions  and  events,  do  not  constitute  false  pre- 
tenses within  the  meaning  of  this  section.  People  v.  Laurence,  50  St.  Rep., 
249;  21  N.  Y.  Supp.,  818;  Ranney  t>.  People,  22  N.  Y.,  413;  People  t>.  Blan- 
ched, 90  id.,  314. 

When  the  complainant  is  induced  by  the  accused  and  his  confederates,  in 
pursuance  of  a  conspiracy  and  with  intent  thereby  to  deprive  him  of  his  money, 
to  deposit  it  upon  the  drawing  of  a  pretended  art  lottery,  by  means  of  which 
trick  and  device  they  deprive  him  of  his  money  and  convert  it  to  their  own 
use.  the  transaction  constitutes  larceny.     People  v.  Tweed,  1  N.  Y.  Cr.,  97. 

The  obtaining  from  another  the  possession  of  property  by  the  aid  of  false 
and  fraudulent  pretenses,  constitutes  larceny  within  the  meaning  of  this  sec* 
tion.     Benedict  v.  Williams,  15  St.  Rep.,  677;  48  Hun.  124. 

There  is  no  larceny  where  no  reliance  was  placed  on  the  false  representations 
made,  nor  any  credit  given  on  account  thereof.  People  v.  Bough,  16  St. 
Rep.,  18. 

A  person,  who  has  induced  another  to  purchase  a  horse  from  him  by  falsely  rep- 
resenting it  to  be  kind  and  sound,  when  he  knew  it  to  be  unsound  and  worth- 
less, is  guilty  of  obtaining  money  by  false  pretenses,  and  is  not  relieved  from 
the  effect  thereof  by  the  fact  that  he  gave  a  written  warranty  on  the  sale. 
Watson  t>.  People,  26  Hun,  76;  aifd,  87  N.  Y.,  561. 

This  section,  and  section  531,  post,  apply  to  all  persons,  attorneys  as  well  as 
others,  who  may  obtain  money  on  property  by  the  use  of  false  and  fraudulent 
representations  or  pretenses.  People  v.  Reavey,  39  Hun,  865;  4  N.  Y.  Cr.,  24. 
By  this  section,  the  offense  of  obtaining  property  by  false  pretenses  is  made 
larceny.  People  v.  Page,  22  St.  Rep.,  277;  7  N.Y.  Cr.,  6;  4  N.Y.  Supp.,  780. 
The  certification  of  a  check  is  a  thing  in  action  within  the  meaning  of  this 
section.  People  t.  Ward,  3  N.Y.  Cr.,  483.  If  the  obligation  assumed  by  such 
certification  is  obtained  from  the  bank  under  circumstances  amounting  to  false 
pretense,  the  crime  of  larceny  is  committed.    Id. 

The  false  pretenses  must  be  made  with  intent  to  cheat  and  defraud  another. 
People  i?.  Baker,  2  N.  Y.  Cr.,  229.  Proof  of  false  pretenses  and  that  property 
was  obtained  thereby,  is  not  sufficient.  Id.  In  all  cases  of  this  kind,  it  must 
also  be  shown  that  the  money  was  paid,  or  the  property  parted  with,  in  reli- 
ance upon,  and  under  the  inducement  of  the  false  pretenses.    Id. 

False  pretense  is  not  criminal  unless  it  is  made  and  put  in  writing,  and 
signed  by  the  party  to  be  charged,  where  it  relates  to  his  means  or  ability  to 
pay.     People  v.  Moore,  3  N.  Y.  Cr.,  468:  37  Hun,  93. 

The  failure  to  disclose  the  fact  of  insolvency,  when  purchasing  property 
upon  credit,  does  not  amount  to  a  false  representation  or  pretense  within  the 
meaning  of  this  section.     Id. 

Mere  silence  and  suppression  of  the  truth  or  withholding  knowledge  upon 
which  another  may  act,  is  not  sufficient  to  constitute  the  crime  of  false  pre- 
tenses.   People  v.  Baker,  2  N.  Y.  Cr.,  218. 

Neither  the  false  token  nor  the  false  writing  of  the  statute  is  required  in 
order  to  make  a  case  of  false  pretenses.     People  v.  Rice,  35  St.  Rep.,  189. 

The  distinction  which  existed,  prior  to  the  Penal  Code,  between  obtaining 
property  by  false  pretenses  and  the  crime  of  larceny,  was  held,  in  Soltau  v. 
Gerdau,  48  Hun,  537,  to  be  still  observed,  so  far  as  the  rights  of  parties,  pur- 
chasing the  property  from  the  wrongful  possessor,  are  concerned. 

Prior  to  the  Penal  Code,  a  distinction  existed  between  larceny  eo  nomine  and 
the  crime  of  obtaining  property  by  false  pretense.  Soltau  r.  Gerdau,  15  St. 
Rep.,  941;  48  Hun,  542;  Collins  v.  Pratt.  20  Hun,  246;aff'd.  85  N.  Y.,  637; 
Baaett  v.  8poffonJ,  45  id.,  887;  Zink  v.  People,  77  id.,  114;  Thome  v.  Turck, 
W  id.,  90;  People  v.  Morse,  99  id.,  662.  In  either  case,  the  property  may  have 
been  obtained  by  artifice  or  fraud.  People©.  Dumar,  11  St.  Rep.,  19;  106  id.,  507. 
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This  distinction  continued  until  the  adoption  of  the  Code  in  1881,  which 
recognized  that  the  moral  guilt  of  the  two  offenses  was  the  same,  and  swept 
away  the  theory  by  which  the  courts  had  felt  constrained  to  distinguish  them 
in  principle.  Sollau  v.  Gerdau,  ante;  People  v.  Dumar,  ante;  8  N.  Y.  Cr., 
26h. 

There  is  no  such  crime  in  the  Code  as  obtaining  property  under  false  pre- 
tenses. People  v.  Jeffery,  38  St.  Rep..  318, 14  N."Y.  Supp.,  839.  This  offense 
is  now  included  under  the  general  term  of  larceny.  Id.  Larceny  includes 
not  only  the  offense  as  it  was  defined  at  common  law,  and  by  the  Revised 
{Statutes,  but  also  embezzlement,  obtaining  property  by  false  pretenses,  and 
felonious  breach  of  trust.     Id. 

Where  a  person  induces  another  to  procure  certain  goods  on  forged  orders, 
both  are  guilty,  as  principals,  of  larceny.  People  v.  Brien,  25  St.  Rep.,  238; 
53Ilun,  4:MS;7N.  Y.  Cr.,  16C. 

As  to  what  must  be  proved  in  order  to  make  out  the  crime  of  obtaining  prop- 
erty by  false  pretenses,  see  People  v.  Baker,  96  N.  Y.,  340;  People  v.  Blanch- 
ard,  90  id.,  319. 

Obtaining  money  on  a  fraudulent  check,  signed  by  a  mythical  person,  upon 
the  known  misrepresentation  that  it  was  good,  business  paper,  constitutes  an 
offense  under  this  section.  People  v.  Pinckney,  51  St.  Rep.,  310;  67  Hun, 
428. 

Where  the  owner  intends  to  part  with  the  property  for  a  special  purpose, 
and  the  defendant  uses  it  only  in  the  way  prescribed,  it  cannot  be  said  to  be 
stolen.  People  v.  Cruger,  2  St.  Rep.,  468;  102  N.  Y.,  512.  An  omission  to 
account  for  the  proceeds  cannot,  by  relation,  change  the  voluntary  act  of  the 
owner  in  parting  with  the  property  into  a  larcenous  taking,  nor  sustain  an 
allegation  that  the  defendant  " feloniously  did  steal,  take  and  carry  away" 
such  property.  Id.  It  may  be  a  breach  of  trust  and  even  fraudulent  conver 
sion  of  the  proceeds,  but  that  does  not  constitute  the  offense  of  larceny.     Id. 

In  order  to  be  guilty  of  larceny  under  this  section,  the  person  must  intend 
to  deprive  or  defraud  another  of  his  property,  or  appropriate  the  same  to  his 
own  use  or  to  that  of  any  other  person,  or  must  obtain  possession  by  color  or 
aid  of  false  or  f.audulent  representations  made  by  him.  Poorman  v.  Moore, 
22  W.  Dig.,  501. 

Where  one  or  more  pretenses  are  proved  to  lie  false,  and  they  are  sufficient 
per  86  to  constitute  the  offense,  the  accused  will  be  convicted  notwithstanding 
that  the  public  prosecutor  fails  in  proving  to  be  false  other  pretenses  alleged  in 
the  indictment.     Webster  v.  People,  1  N.  Y.  Cr..  197. 

Constructive  presence.     McCamey  t\  People,  83  N.  Y.,  408. 

False  lottery.     People  v.  Tweed,  1  X.  Y.  Cr.,  97. 

Indorsement,  obtained  by.  People  r.  Stone,  9  Wend.,  182;  People  «.  Chap- 
man, 4  Park.,  56. 

Inducement.     Scott  v.  People,  62  Baib.,  62. 

Influence.  People  r.  Crissie,  4  Denio,  525;  People  «.  Haynes,  11  Wend., 
557;  Peoi.le  v.  Ilerrick,  13  id.,  87;  Ranney  v.  People,  22  N.  Y.,  413;  See 
Zink  v.  People,  77  id.,  114;  Therassen  v.  People,  82  id.,  238. 

Makiug  change.     Ct.  S.  S.  v.  People,  90  N.  Y.,  12. 

Minor  responsible  for  false  pretenses.     People  v.  Kendall,  25  Wend  ,  399. 

Misreading  deed.     Webster  r.  People,  92  N.  Y.,  422. 

Need  not  be  sole  inducement,  if  they  materially  affect.  People  v.  Herrick, 
13  Wend.,  87. 

Payment  of  just  debt,  procured  by.  People  r.  Thomas,  3  Hill,  169;  People 
t>.  Smith,  5  Park..  490. 

Pretense  must  be  of  fact,  not  intention.    People  v.  Blanchard,  90  N.Y.,314- 

Property  must  be  given  for  an  honest  purpose.  Cord  r.  People,  46  N.  Y.f 
470;  People  r.  Stetson,  4  Barb.,  151. 

Sale  of  horse.     Watson  r.  People,  26  Hun.  413;  87  N.  Y.,  561. 

Second  subdivision. — The  second  subdivision  of  this  section  re-enacts,  in 
substance,  the  provisions  of  the  Revised  Statutes  constituting  the  crime  of  em* 
bfzzl<me;it  bv  bailees,  servants,  attorneys,  agents  and  officers.  People  p.  Moore, 
£7  Hun,  89;  '3  N.  Y.  Cr.,  469. 
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This  section  covers  a  case  of  an  appropriation  by  the  chamberlain  of  a  city 
to  his  own  use  of  public  moneys  in  his  hands.  People  v.  Church.  1  How. 
5.  S.,  369. 

Subdivision  2  of  this  section  assumes  that,  beneath  the  technical  legal  control 
of  the  corporation  as  such,  lies  an  actual  and  effective  custody  and  control  of 
corporate  officers  and  servants.  People  t>.  Sherman,  45  St.  Rep.,  300;  133  N. 
Y.  354;  afiTg.  40  St.  Rep..  833;  16  N.  Y.  Supp.,  784. 

Any  person  who  is  guilty  of  the  acts  by  which  he  appropriates  property  to 
the  use  of  himself  or  any  other  person,  is  guilty  of  larceny.  People  v.  Jeff- 
erev,  38  St.  Rep.,  315;  14  N.  Y.  Supp.,  839. 

the  unexplained  failure  to  pay  over  collected  moneys  constituted  embezzle- 
ment under  the  Revised  Statutes  and  is  made  larceny  by  the  Code.  Allen  v. 
D  D..  E  B.  &  B.  R.  R.  Co.,  19  St.  Rep.,  118;  2  N.  Y.  Supp.,  738. 

Where  the  owner  of  personal  property  parts  with  the  possession  to  a  broker 
only  for  the  purpose  of  having  it  delivered  to  a  certain  vendee  under  a  contract 
fraudulently  alleged  by  the  broker  to  have  been  secured  by  him,  a  fraudulent 
sale  of  the  property  by  the  latter  to  another  party  constitutes  larceny.  Soltau 
r  Gerdau.  15  St.  Rep.,  941!  48  Hun,  537;  1  N.  Y.  Supp.,  166;  aff'd,  29  St. 
Rep.  395:  119  N.  Y..  380. 

A  general  manager  of  an  elevator  was  held,  in  People  v.  Sherman,  40  St. 
Rip.,  833;  16  N.  \  .  Supp.,  784,  to  have  thegraininhis  possession,  custody  and 
control  as  the  agent  or  officer  of  the  elevator  and  to  come  within  the  provisions 
of  this  section. 

Where  the  general  manager  of  several  elevators  caused  grain  to  be  trans- 
feir.-d  from  one  to  another  elevator  without  the  usual  and  competent  order  and 
authority,  confused  and  falsified  the  accounts  so  as  to  cover  his  action  and  as- 
sented to  a  concealment  of  the  shortage  resulting  from  the  removal  by  a  u\he 
and  fraudulent  weighing  of  the  remaining  grain,  etc.,  he  is  guilty  of  larceny. 
People  r.  Sherman.  45  St.  Rep.,  300;  133  N.  Y..  354. 

A  person,  who  intentionally  appropriates  to  his  own  use  property  held  by 
him  :ts  a  bailee,  is  guilty  of  larceny.  Matter  of  McFarland,  36  St.  Kep.,  574; 
59  Hun.  306:  13  N.  Y.  Supp.,  23. 

Conversion  of  money  by  one  to  whom  it  is  entrusted  to  make  change  is 
larreny.  Justices,  etc.  v.  People  ex  rel.  Henderson,  90  N.  Y.,  12;  1  N.Y.  Cr, 
J?3;  rev'g.  id.,  76. 

When  a  failure  of  an  agent  to  pay  over  money  collected  constitutes  grand 
larceny  as  defined  in  this  section,  see  People  p.  Cfvillc,  9  St.  Rep.,  104;  44  Hun, 
497. 

An  a^rent,  authorized  by  agreement  to  collect  and  pay  over  moneys  due  from 
his  employer's  customers,  if  he  appropriates  any  portion  of  the  same  to  his 
own  use,  is  guilty  of  larceny,  as  that  offense  is  now  defined  by  this  section.  Peo- 
ple r.  Carr.  3  N.  Y.  Cr.,  6ol.  Prior  to  its  enactment,  the  offense  was  embez- 
zlement.    Id. 

A  person  need  not  intend  to  appropriate  money,  collected  by  him,  to  his  own 
use  or  to  the  use  of  any  other  person,  at  the  time  when  it  is  received  by  him, 
in  order  to  constitute  the  offense.  People  v.  Civille,  9  St.  Rep.,  104;  44  Hun, 
4ifi. 

The  intent  so  to  use  it  at  any  time  while  it  remains  in  his  custody,  posses- 
sion or  control  as  a  bailee,  servant,  attorney,  agent,  clerk  or  trustee,  followed 
bv  such  use  of  it,  creates  a  crime  within  this  section.    Id. 
"  Bank  cashier.     Barton  v.  People,  78  N.  Y.,  377. 
Clerk.     People  v.  Henessy,  15  Wend.,  147. 

Public  officer.     People  v.  Genet.  19  Hun,  91;  Coats  v.  People,  22  N.  Y., 
W5;  Bork  v.  People,  91  id.,  5;  Willis  v.  People,  19  Hun,  84. 
Mage  driver.     People  v.  Sherman,  10  Wend.,  298. 
Tradesman.     People  v.  Burr,  41  How.,  293. 
iisttnces — Accepting  payment  by  mistake.    Wolfstein  v.  Stein,  6  Hun, 

m. 

Appropriation  of  freight  by  carrier.    Nichols  v.  People,  17  N.  Y.,  114. 
Artifice.     Wcyman  v.  People,  4  Hun,  511;  62  N.  Y.,  623;  Macino  v.  People, 
J  Pun,  12Z 
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It  was  held,  in  People  r.  Wiley,  3  Hill,  194,  that  hank  bills,  complete  in 
form  and  ready  for  circulation,  though  not  in  fact  issued,  are  the  subject  of 
larceny. 

Changing  money.     Hildebrand  r.  People,  56  N.  Y.,  134;  1  Hun,  19. 

Check.     Smith  v.  People,  47  N.  Y.,  303. 

Fraudulent  conspiracy.     Loomis  r.  People.  67  N.  Y.f  322. 

Hiring  with  felonious  intent  to  convert  is  larceny.  Brannan's  Case,  1  C.  H. 
Rec.  50. 

Owners  permission  when  no  defense.     Sanders  v.  State,  21  Alb.   L.  J..  196. 

Post-dated  check.  Lesser  v.  People,  12  Hun,  668;  73  N.  Y.,  78;  Foote  r. 
People,  17  Hun,  218. 

Stealing  from  thief.     Ward  v.  People,  3  Hill,  395;  6  id.,  144. 

Straying  cattle.     People  v.  Kaatz,  3  Park.,  129. 

Taking  goods  by  owuer.     Palmer  v.  People,  10  Wend.,  166. 

Trick.     Smith  v.  People,  53  N.  Y.,  Ill;  Weyman  r:  People.  6  Lans..  696. 

Subjects  of  larceny.— Certificates  of  stock.  People  v.  Griffin,  88  How., 
475. 

Doss.  People  v.  Campbell,  4  Park.,  1,86;  Mullaly  v.  People.  86  X.  Y„  o6.~>; 
People  v.  Malony,  1  id.,  593. 

Foreign  bank  notes.     People  v.  Jackson,  8  Barb.,  637. 

Ice.     Ward  v.  People,  3  Hill,  395;  6  id.,  144. 

Note.    People  v.  Call.  1  Denio,  120. 

Note  payable  in  specific  articles.     People  r.  Bradley,  4  Park.,  245. 

Property  of  husband  with  consent  of  wife.     People  v.  Cole,  43  N.  Y.,  508. 

Unissued  bank  bills.     People  v.  Wiley,  3  Hill,  194. 

Wife's  clothes  in  elopement.     People  v.  Schuyler,  6  Cow.,  572. 

Ndt  subjects  of  larceny.— Appropriation  by  finder  of  lost  article,  no  lar- 
ceny. People  v.  Anderson,  14  Johns.,  294;  except  owner  is  known.  People 
f?.  Swan,  1  Park.,  9;  People  v.  Cogdell,  1  H.ll.,  94. 

Chose  in  action.    Linnenden's  Case,  1  C.  H.  Rec,  30. 

Letters.     Pavne  v.  People,  6  Johns. ,  103. 

Receipts.  People  p.  Bradley,  4  Park.,  245;  People  v.  Griffin,  38  How.,  475; 
People  v.  Loomis,  4  Denio,  380. 

L'ndrawu  lottery  tickets.     Healy's  case,  4  C.  H.  Rec,  36. 

Second  degree. — What  constitutes  the  crime  of  larceny  in  the  second  de- 
gree under  this  section  and  section  531,  pott.    People  r.  Reavey,  38  Hun,  419. 

Owner. — The  name  of  the  owner  of  the  stolen  property  is  no  material  attrib- 
ute whatever  of  the  crime  of  larceny.  People  v.  Herman,  10  St.  Rep.,  66:  45 
Hun,  176.  It  is  not  essential  to  the  crime  that  the  property  should  be  owned 
by  any  particular  corporation  or  person.  Id.  An  amendment  of  the  indict- 
ment in  this  respect  may  be  allowed.     Id. 

Re-enactment. — The  third  clause  of  the  first  subdivision  of  this  section  re- 
enacts,  in  substance,  the  provisions  of  the  Revised  Statutes  constituting  the 
crime  of  the  secreting,  withholding  and  converting  of  property.  People  c. 
Moore,  37  Hun,  89;  3  N.  Y.  Cr.t  469. 

Possession  of  stolen  property. — It  is  not  necessary  to  show  exclusive  pos- 
session of  stolen  property,  to  authorize  conviction.  People  v.  McCallam,  103 
N.  Y.,  596;  5  N.  Y.  Cr.,  151;  4  St.  Rep.,  291.  Such  rule  applies  only  in  a 
case  where  the  evidence  of  guilt  is  the  possession  of  the  property  stolen,  and 
it  is  to  be  presumed  from  that  fact.    Id. 

Value.— Value  of  property  stolen.  People  v.  Kehoe,  46  St.  Rep.,  224;  19 
N.  Y.  Supp.,  764. 

Indictment. An  indictment  may  charge  in  separate  counts  the  same 

larceny  to  have  been  committed  by  different  means.    People  t>.  Dimick,  1 1  St. 
Rep.,  739;  107  N.  Y.,  31. 

It  is  not  necessary  that  an  indictment,  under  this  section,  should  be  drawn 
under  one  or  the  other  of  the  special  classes  of  larceny  as  defined  herein.  Peo- 
ple v.  Dunn,  25  St.  Rep.,  461;  7  N.  Y.  Cr.,  185;  53  Hun,  384;  6  N.  Y. 
Supp.,  807. 

Though  the  cases  of  Vilmar  r.  Schall,  61  N.  Y.,  564;  Segelken  r  Meyer,  94 
id.,  473;  and  Donovan  v.  Cornell,  24  W.  Dig.,  3ol,  presented  this  section,  they 
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▼ere  disposed  of  chiefly  as  matters  of  pleading.  People  v.  Civille,  9  St.  Rep., 
109.  44  Hun,  499. 

Proof.— It  is  not  necessary  that  the  person,  whose  property  was  in  the  in- 
dieiment  charged  to  have  been  taken,  should  be  produced  and  sworn  on  the 
tr  al  for  the  purpose  of  showing  either  the  intent  of  the  accused  to  steal  the 
property,  or  that  it  was  taken  without  the  owner's  consent.  People  v.  Wig- 
gins. 1 N.  Y.  Cr.,  290;  aff'd,  id.,  296.  Each  of  these  facts  may  be  established 
by  the  circumstances  attendant  upon  the  commission  of  the  act.     Id. 

Comiction. — Under  a  count  in  an  indictment  for  taking  three  one  gallon 
crocks  of  preserves,  a  defendant  cannot  be  convicted  of  stealing  a  three  gal- 
lon crock  of  preserves.     People  p.  Kehoe,  46  St.  Rep.,  224;  19  N.  Y.  Supp.,  764. 

Repeal. — Sections  1  to  5,  inclusive,  of  chapter  1,  part  4  of  the  Revised 
Statutes,  were  repealed  by  chapter  593  of  1886.  People  v.  Page,  22  St.  Rep., 
2TS;  7  N.  Y.  Cr.,  7;  4  N.  Y.  Supp.,  780. 

This  Code  has  not  repealed  section  3,  chapter  374  of  1862.  People  v  Ber- 
nardo, IN.  Y.  Cr.,  245. 

See  People  v.  Pscherhofer.  46  St.  Rep.,  735;  64  Hun,  484;  People  v.  Brad- 
oer.  107  N.  Y.,  4;  People  v.  Poucher,  30  Hun,  577;  1  N.  Y.  Cr.,  546;  People 
f.  Ouley,  7  St.  Rep.,  798;  People  v.  McHale,  39  St.  Rep..  759;  15  N.Y.  Supp., 
498;  People  u.  Rice,  39  St  Rep.,  189;  13  N.  Y  Supp.,  164. 

§539.  Obtaining    money  or   property   by   fraudulent 

draft. — A  person  who  willfully,  with  intent  to  defraud,  by 
color  or  aid  of  a  cheque  or  draft,  or  order  for  the  payment  of 
money  or  the  delivery  of  property,  when  such  person  knows 
that  the  drawer  or  maker  thereof  is  not  entitled  to  draw  on  the 
drawee  for  the  sum  speciGed  therein,  or  to  order  the  payment 
of  the  amount,  or  delivery  of  the  property,  although  no  express 
representation  is  made  in  reference  thereto,  obtains  from  another 
any  money  or  property,  is  guilty  of  stealing  the  same  and  pun- 
ishable accordingly. 

See  section  569,  post. 

The  case  of  People  v.  Dimick,  3  St.  Rep.,  898;  41  Hun,  621;  5  N.  Y.  Cr., 
187.  was  reversed  in  11  St.  Rep..  739: 107  N.  Y.r  13. 

Object. — This  section  is  a  new  one  in  our  crimiual  law,  and  was  undoubtedly 
intended  to  make  the  giving  of  a  check,  etc.,  criminal,  when  the  person  giving 
h  knows  that  he  is  not  entitled  to  draw  on  the  drawee  for  the  sum  specified 
therein,  though  no  express  representation  is  made  in  reference  thereto.  People 
x.  Cuykendall,  3  N.  Y.  Cr.,  315. 

Intent. — To  constitute  a  crime  under  this  section,  the  giving  of  the  check 
must  be  done  "  willfully,  with  intent  to  defraud."  Id.  The  mere  giving  of 
i  check  by  a  person  upon  a  bank,  at  which  he  has  no  deposit  or  credit  to  pay 
does  not  constitute  such  crime.  Id.  But  it  must  be  done  with  a  willful  in- 
tent to  defraud.     Id. 

In  People  v.  Cuykendall,  ante,  the  defendant  paid  a  debt  hy  a  postdated 
check,  stating  that  he  did  not  want  it  presented  t'll  the  day  of  its  date,  as  he 
had  bought  certai.i  property,  was  a  little  short  and  had  paper  out  on  which  he 
expected  to  get  some  money:  held,  not  larceny. 

Cheek  without  funds. — A  check  drawn  on  a  bank  where  the  accused  had 
no  funds,  under  a  representation  that  there  were  funds  to  meet  it,  is  indict- 
able. People  v.  Smith,  47  N.  Y.,  303;  Lesser  v.  People,  12  Hun,  670;  73  N. 
T..  78;  Foote  v.  People,  17  Hun,  218. 

See  People  v.  Dimick,  11  St.  Rep.,  739;  107  N.  Y.,  31;  3  N.  Y.  Cr.,  484. 

5  530.  Grand  larceny  in  first  degree. — A  person  is  guilty 
of  grand  larceny  in  the  first  degree,  who  steals,  or  unlawfully 
obtains  or  appropriates,  in  any  manner  specified  in  this  chapter, 
16 
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J.  Property  of  any  value,  by  taking  the  same  from  the  per- 
son of  another  in  the  night  time;  or 

2.  Property  of  the  value  of  more  than  twenty-five  dollars,  by 
taking  the  same  in  the  night  time  from  any  dwelling-house,  ves- 
sel, or  railway  car ;  or 

3.  Property  of  the  value  of  more  than  five  hundred  dollars, 
in  any  manner  whatever. 

This  and  the  following  section  define  the  first  and  second  degrees  of 
grand  larceny.  People  v.  Hollenbeck,  1  N.  Y.  Cr.,  487,  note;  65  How., 
401;  People  v.  McTameny,  1  N.  Y.  Cr.,  441;  30  Hun,  605;  13  Abb.  N.  C, 
56;  66  How.,  70. 

See  People  v.  Pscherhofer,  46  St.  Rep.,  735;  64  Hun,  484. 

§531.  Grand  larceny  in  second  degree. — A  person  is 
guilty  of  grand  larceny  in  the  second  degree  who,  under  cir- 
cumstances not  amounting  to  grand  larceny  in  the  first  degree, 
in  any  manner  specified  in  this  chapter,  steals  or  unlawfully  ob- 
tains or  appropriates, 

1.  Property  of  the  value  of  more  than  twenty-five  dollars,  but 
not  exceeding  five  hundred  dollars,  in  any  manner  whatever; 
or 

2.  Property  of  any  value,  by  taking  the  same  from  the  per- 
son of  another ;  or 

3.  A  record  of  a  court  or  officer,  or  a  writing,  instrument  or 
record  kept  filed  or  deposited  according  to  law,  with,  or  in  keep- 
ing of  any  public  office  or  officer. 

See  notes  under  preceding  section. 

See  notes  under  section  528,  ante. 

Definition. — The  crime  of  g  and  larceny  in  the  second  decree  is  defined  by 
this  section,  among  others,  as  that  of  a  person  who,  under  circumstances  not 
amounting  to  grand  larceny,  steals  and  unlawfully  appropriates  property  of 
any  value,  by  taking  the  same  from  the  person  of  another.  People  v.  Moran, 
83  St.  Rep.,  398;  123  N.  Y.,  256;  8  N.  Y.  Cr.,  106;  rev'g  27  St.  Rep.,  20;  54 
Hun,  279;  7  N.  Y.  Cr.,  336. 

Grand  larceny  in  the  second  degree  is  defined  to  be  stealing  property  of  tne 
value  of  more  than  $25,  and  not  exceeding  $500.  People  v.  Carr,  3  N.  Y.  Ct., 
681. 

When  money  or  property  may  be  obtained  by  the  color  or  aid  of  fraudulent 
representations  or  pretenses,  and  the  amount  or  value  exceeds  the  sum  of 
twenty- five  dollars  and  does  not  exceed  five  hundred  dollars,  under  this  section 
and  section  528,  ante,  the  offense  of  grand  larceny  will  be  committed.  Peop.e 
v.  Reavey,  39  Hun.  35;  4  N.  Y.  Cr.,  24. 

Application.— This  section  and  section  528,  ante,  apply  alike  to  all  persons, 
attorneys  as  well  as  others,  who  may  obtain  money  or  property  by  the  use  of 
false  and  fraudulent  representations  or  pretenses.  People  «.  Reavey,  39  Hun, 
865. 

See  People  v.  Cuykendall,  3  N.  Y.  Cr.,  314. 

§  533.  Petit  larceny. — Every  other  larceny  is  petit  larceny. 

This  section  declares  that  every  other  larceny  than  those  defined  in  the  pre- 
cedinu:  sections  is  petit  larceny.  People  v.  Hollenbeck,  1  N.  Y.  Cr.,  437,  note; 
65  How..  401,  People  v.  McTameny,  1  N.  Y.  Cr.,  441;  30  Hun,  505;  18  Abb. 
K.  C  .  50;  66  How,  70. 

A  party,  who  goes  out  with  a  $20  gold  coin  under  the  pretense  of  obtaining 
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change  for  it,  and  immediately  gambles  it  away,  and  fails  to  return,  is  guilty 
of  petit  larceny.    Justices,  etc.,  v.  People  ex  rel.  Henderson,  90  N.  Y.,  12. 

That  the  stolen  property  has  some  intrinsic  value  justifies  a  conviction  of 
petit  larceny.    People  v.  White,  1  N.  Y.  Cr.,  466. 

§  933.  Grand  larceny,  how  punished.— Grand  larceny  in 
the  tirst  degree  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding ten  years. 

Amd  by  chap.  662  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  punish- 
ment. 

§  534    Grand  larceny  in  second  degree,  how  punished. 

— Grand  larceny  in  the  second  degree  is  punishable  by  imprison- 
ment for  a  term  not  exceeding  five  years. 

Amd  by  chap.  662  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  punish* 
meut. 
See  People  v.  Poucher,  80  Hun,  577;  1  N.  Y.  Cr.,  546. 

§  535.  Petit  larceny  a  misdemeanor. — Petit  larceny  is  a 
misdemeanor. 

See  section  15,  ants;  subd.  1,  section  56  of  Code  of  Criminal  Procedure. 

At  common  law,  petit  larceny  was  a  felony.  Crumeill  v.  Hill,  2  City  Ct., 
238. 

No  statute,  prior  to  the  Penal  Code,  had,  in  express  terms,  declared  petit 
larceny  to  be  a  misdemeanor.  People  ex  rel.  Laugblin  v.  Finn,  26  Hun,  59; 
afTci,  87  N.  Y.,533. 

This  section  must  mean  that  petit  larceny,  as  previously  defined  in  the  Code, 
is  a  misdemeanor.  People  v.  Hollenbeck,  1  N.  Y.  Cr.,  437,  note;  65  How., 
401:  People  v.  McTameny,  1  N.  Y.  Cr.,  442;  30  Hun,  505;  13  Abb,  N.  C,  56; 
68  How.,  70. 

See  People  ex  rel.  Knowlton  t>.  Sadler,  2  N.  Y.  Cr.,  439. 

§  536.  Completed    unissued    instruments    property. — 

All  the  provisions  of  this  chapter  apply  to  cases  where  the  prop- 
erty taken  is  an  instrument  for  the  payment  of  money,  an  evi- 
dence of  debt,  a  public  security,  or  a  passage  ticket,  completed 
and  ready  to  be  issued  or  delivered,  although  the  same  has  never 
been  issued  or  delivered  by  the  maker  thereof  to  any  person  as  a 
purchaser  or  owner. 

See  section  201,  ante;  section  645,  post. 

Application.— This  provision  does  not  embrace  Instruments  intended  to  be 
used  as  a  release  of  a  debt  or  a  discharge  of  a  mortgage  lien.  People  r.  Stev- 
ens, 88  Hun,  65;  3  N.  Y.  Cr.,  586;  aff'd,  109  N.  Y.,  634,  without  written  opin- 

lOD. 

After  delivery,  it  is  the  subject  of  larceny  if  feloniously  taken  from  the  pos- 
session of  the  rightful  owner.    Id. 

Instances.     Certification  of  check.    People  t>.  Ward,  3  N.  Y.  Cr.,  483. 

Notes  on  foreign  bank.    People  v.  Jacteon,  8  Barb..  637. 

Unindorsed  draft.  People  v.  Phelps,  6  Hun,  401;  49  How.,  457;  72  N.  Y.r 
3H. 

Unteued  bank  bilk.    People  t>.  Wiley,  3  Hill,  194. 

§  537.  Seyerance  of  fixture,  etc.,  larceny.— All  the  pro- 
visions of  this  chapter  apply  to  cases  where  the  thing  taken  is 
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a  fixture  or  part  of  the  realty,  or  any  growing  tree,  plant,  or 
produce,  and  is  severed  at  the  time  of  the  taking,  in  the  same 
manner  as  if  the  thing  had  been  severed  by  another  person  at  a 
previous  time. 

See  subd.  3  of  section  640,  post;  subd.  4,  section  56  of  Code  of  Criminal  Pro- 
cedure. 

§  538.  Seeping  wrecked  goods,  a  misdemeanor. — A  per- 
son, who  takes  away  goods  or  other  property  not  his  own  from  a 
stranded  vessel,  or  any  goods  or  other  property  east  by  the  sea 
upon  the  land,  or  found  in  any  bay  or  creek,  or  who  knowingly 
becomes  possessed  of  any  such  goods  or  other  property,  and  does 
not  deliver  the  same,  within  forty-eight  hours  thereafter,  to  the 
sheriff  or  one  of  the  coroners  or  wreck  masters  of  the  county 
where  the  same  was  found,  is  guilty  of  a  misdemeanor. 

The  felonious  appropriation  of  property,  swept  from  the  deck  of  a  vessel  in 
a  gale,  is  larceny.     Dayton's  case,  2  C.  ll.  Rec.,  154,  167. 

§  53».  Lost  property.— A  person,  who  finds  lost  property 
under  circumstances  which  give  him  knowledge  or  means  of  in- 
quiry as  to  the  true  owner,  and  who  appropriates  such  property 
to  his  own  use,  or  to  the  use  of  another  person  who  is  not  en- 
titled thereto,  without  having  first  made  every  reasonable  effort  to 
find  the  owner  and  restore  the  property  to  him,  is  guilty  of 
larceny. 

Lost  property. — A  bona  fide  finder  of  a  lost  article  is  not  guilty  of  lar- 
ceny by  any  subsequent  act  in  secreting  or  appropriating  to  his  own  use  the 
article  found.  People  v.  Anderson,  14  Johns.,  294.  In  this  case,  it  is  assumed 
that  the  owner  had  lost  the  goods,  and  that  the  defendant  was  an  honest  finder. 
People  v.  Swan,  1  Park.,  lo. 

The  decision  in  People  t>.  Anderson,  14  John.,  294,  proceeded  on  the  ground 
that  the  property  was  lost  by  the  owner,  so  that  it  no  longer  remained,  either 
actually  or  constructively  in  his  possession,  and  that  it  afterward  came  law- 
fully to  the  hands  of  the  defendant  by  finding.  People  v.  McGarren,  17  Wend., 
461. 

In  People  r.  Cogdell,  1  Hill,  94,  it  was  held  that,  to  render  the  finder  of  lost 
property  liable  as  for  a  larceny,  he  must  know  who  the  owner  is  at  the  time 
he  acquires  possession  or  have  the  means  of  identifying  him  instanter,  by 
marks  then  about  the  property  which  he  understands,  and  that  it  was  not 
enough  that  helms  general  means  of  discovering  the  owner  by  honest  diligence, 
etc.     Has  not  this  section  of  the  Code  somewhat  modified  this  rule? 

Where  property,  with  no  mark  about  it  indicating  the  owner,  was  lost  and 
found  in  the  highway,  and  there  was  no  evidence  to  show  that  the  finder,  at 
the  time,  knew  who  the  owner  was,  it  was  held,  in  the  case  last  cited,  that  he 
could  not  be  convicted  of  larceny,  though  he  fraudulently,  and  with  intent  to 
convert  the  property  to  his  own  use,  concealed  the  same  immediately  after- 
wards. 

Where  the  personal  property  of  one  is,  through  inadvertence,  left  in  the 
possession  of  another  person,  and  the  latter,  animo  furandi,  conceals  it,  he  is 
guilty  of  larceny.  Peaple  v.  McGarren,  17  Wend.,  460.  As  he  knows  it  to 
be  the  property  of  another,  his  possession  will  not  protect  him  from  the  charge 
of  committing  such  offense.  Id.  The  general  remark,  in  this  case,  that  a 
tinder,  having  the  means  of  discovery,  is  an  exception  to  the  rule  laid  down  in 
People  r.  Anderson,  14  John.,  294,  was  held,  in  People  t>.  Cogdell,  to  be  sub- 


Of  the  State  of  New  York.  245 

feet  to  the  limitation  indicated  by  the  authorities  referred  to  in  the  case  of 
People  t.  McGarren,  ante. 

The  finder  of  property,  who  knows,  or  has  reason  to  believe  he  knows,  the 
owner,  is  guilty  of  larceny,  if  he  fraudulently  converts  it  to  his  own  use.  Peo- 
ple r.  Swan.  1  Park.,  9. 

There  must  be  evidence  showing  that  the  property  was  found  by  the  ac- 
cusal under  such  circumstances  as  would  give  knowledge  or  means  of  inquiry 
as  to  the  true  owner,  or  that  the  accused,  if  lie  has  found  the  property,  has 
not  made  reasonable  effort  to  find  the  owner.    Tracy  r.  Seamans,  7  St.  Rep., 

In  People  r.  Beaton.  39  St.  Rep.,  483;  15  N.  Y.  Supp.,  272,  the  evidence 
was  held  insufficient  to  esiablLsh,  upon  the  trial  of  an  indictment  for  receiving 
stolen  goods,  misappropriation  of  goods  as  lost  and  found  property  under  this 
section. 

The  rule  that  larceny  could  not  be  committed  of  goods  accident  ly  lost  and 
of  which  the  finder  really  supposed  that  the  owner  could  not  be  ascertained, 
was  h<  Id,  in  People  p.  Kaatz,  3  Park.,  129,  to  be  inapplicable  to  cattle  which 
had  strayed  from  the  incisure  of  the  owner  upon  the  public  highway.  Where 
cattle  were  found  upon  the  public  highway,  under  such  circumstances,  and 
driven  by  the  finder  to  market  with  the  intention  of  converting  them  to  his 
own  use,'  he  was  adjudged  guilty  of  larceny.     Id. 

$  540.  Bringing  stolen  goods  into    state,  larceny.— A 

person,  who  having,  at  any  place  without  the  state,  stolen  the 
property  of  another,  or  received  such  property,  knowing  it  to  have 
been  stolen,  brings  the  same  into  this  state,  may  be  convicted  and 
punished  in  the  same  manner  as  if  such  larceny  or  receiving  had 
been  committed  within  this  state.  Complaint  may  be  made  and 
the  indictment  found  and  tried,  and  the  offense  may  be  charged 
to  have  been  committed,  in  any  county  into  or  through  which  the 
stolen  property  is  brought 

See  subd.  2  of  section  10,  ante. 

Iato  state. — A  foreigner  committing  a  larceny  abroad,  coming  into  this 
Ftate  and  bringing  the  stolen  property  with  him,  may  be  indicted,  convicted 
and  punished  in  the  same  manner  as  though  the  larceny  had  been  committed 
in  this  state.     People*.  Burke.  11  Wend.,  129. 

Iato  county. — An  indictment  for  the  offense  of  receiving,  with  guilty 
knowledge,  goods  stolen  from  a  railroad  train,  may  be  found  and  tried  in  any 
county  through  which  the  train  passed.     People  v.  DowliDg,  84  N.  Y.,  478. 

A  person  may  be  iried  and  convicted  of  the  offense  of  feloniously  receiving 
and  having  stolen  goods  either  in  the  county  where  the  prisoner  originally  re- 
crived  the  stolen  property  or  in  any  county  in  which  he  afterwards  had  it. 
Wills  c.  People,  3  Park.,  473. 

A  person  may  be  convicted  of  burglary  or  larceny  in  anv  county  into  which 
he  carries  the  stolen  goods.     Haskins  v.  People,  16  !N.  Y.,  344. 

§941.  Conversion  by  trustee,  larceny;  how  punished  — 

A  person  acting  as  executor,  administrator,  committee,  guardian, 
receiver,  collector  or  trustee  of  any  description,  appointed  by  a 
deed,  will  or  other  instrument,  or  by  an  order  or  judgment  of  a 
coon  or  officer,  who  secretes,  withholds,  or  otherwise  appropriates 
to  his  own  use,  or  that  of  any  person  other  than  the  true  owner, 
or  person  entitled  thereto,  any  money,  goods,  thing  in  action,  secu- 
rity, evidence  of  debt  or  of  property,  or  other  valuable  thing,  or 
any  proceeds  thereof,  in  his  possession  or  custody  by  virtue  of  his 
office,   employment,  or  appointment,  is  guilty  of  grand  or  petit 
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larceny  in  such  degree  as  is  herein  prescribed,  with  reference  to 
the  amount  of  such  property ;  and,  upon  conviction,  in  addition 
to  the  punishment  in  this  chapter  prescribed  for  such  larceny,  may 
be  adjudged  to  pay  a  fine,  not  exceeding  the  value  of  the  prop- 
erty so  misappropriated  or  stolen,  with  interest  thereon  from  the 
time  of  the  misappropriation,  withholding,  or  concealment,  and 
twenty  per  centum  thereupon,  in  addition,  and  to  be  imprisoned 
for  not  more  than  five  years  in  addition  to  the  term  of  his  sen- 
tence for  larceny,  according  to  this  chapter,  unless  the  fine  is 
sooner  paid. 

The  case  of  Bartow  v.  People,  18  Hun,  22,  was  reversed  in  78  N.  Y.,  877. 

Trustee.— A  breach  of  trust  by  a  trustee  in  wrongfully  misappropriating  the 
property  of  a  corporal  ion,  is  larceny.     Uildersleeve  e.  Lester,  52  St.  Kep.,  560. 

The  money  must  come  into  iiis  possession  or  under  his  care  by  virtue  of  bis 
office.     Hartow  r.  People,  78  N.  Y..  382. 

Guardian.—  The  appropriation  to  their  own  use  by  guardians  of  the  money 
of  their  wards,  renders  them  liable  to  indictment  under  this  section.  Matter  of 
Bushnell,  17  St.  Hep..  827;  4  N.  Y.  Supp..  4*0. 

Cemetery  association.— Where  a  cemetery  association  borrowed  money  of 
various  persons,  issuing  to  them  certificates  by  which,  after  certifying  that  the 
persons  named,  each  had.  at  the  date  thereof,  loaned  to  it  the  sums  stated,  it 
A4r«A**ii  iixai  ™xAx.Ua\f  «f  tiw>  nroceeds  of  sales  of  lots  in  its  ctructerjLflAtfMM"  «* 


§  544.  Verbal  false  pretense  not  larceny;  books  of  account  to  be        id 
produced.  *' 

A  purchase  of  property  by  means  of  a  false  pretense  is  not        j 
criminal,  where  the  false  pretense  relates  to  the  purchaser's  means        nt 
or  ability  to  pay,  unless  the  pretense  is  made  in  writing  and  signed        n- 
by  the  party  to  be  charged.    Whenever  property  shall  be  purchased       *> 
by  aid  of  a  statement  relating  to  the  purchaser's  means  or  ability 
to  pay,  made  in  writing  and  signed  by  the  party  to  be  charged, 
and  in  said  statement  the  party  to  be  charged  shall  state  that  he        e- 
conducts  a  specified  hind  of  business  and  keeps  books  of  account        x 
of  said  business,  then,  if  at  the  expiration  of  any  term  of  credit        » 
obtained  by  him  in  so  purchasing  said  property  he  shall  fail  to        ie 
pay  for  the  same,  he  shall  at  all  times  during  the  period  of  ninety 
days  subsequent  to  such  failure  to  pay,  upon  the  request  of  the        ie 
persons  from  whom  said  property  was  purchased,  or  their  agents        )n 
duly  accredited  in  writing,  produce  within  ten  days  after  such         ^ 
request  is  made  his  said  books  of  account  and  each  and  every  one        )r. 
of  them  mentioned  or  described  in  said  statement  and  permit  the         m- 
persons  from  whom  said  property  was  purchased,  or  their  agents         *' 
duly  accredited  in  writing,  to  fully  examine  such  books  of  ac- 
count and  each  and  every  one  of  them  mentioned  or  described  in  oi 
said  statement,  and  to  make  copies  of  any  part  thereof.     Upon          ^e 
such  request  being  made,  failure  to  so  produce  within  ten  days 
said  books  of  account  and  each  and  every  one  of  them  mentioned 
or  described  in  said  statement  shall  be  presumptive  evidence  that 
each  and  every  pretense  relating  to  the  purchaser's  means  or  ability 
to  pay  in  said  statement  contained  were  false  at  the  time  of  mak- 
ing said  statement  and  were  known  to  the  purcKoseT  to  "be  falw. 

Ammded  bj  Jj.  1905,  chap.  556.     In  effect  May  \ft,  W». 


or 
ie 
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false  pretense  relates  to  the  purchaser's  means  or  ability  to  pay, 
■mless  the  pretense  is  made  in  writing  and  signed  by  the  party  to 
be  charged. 

The  case  of  People  v.  Duinar,  3  St.  Rep.,  490;  42  Hun,  83;  5  N.  Y.  Cr.,  60, 
▼as  reversed  in  11  St.  Rep.,  1«;  106  N.  Y.,  502;  8  N.    V.  Cr.,  268. 

The  purchase  of  property  is  not  criminal,  unless  the  false  pretense  is  made, 
put  in  writing  and  signed  by  the  party  to  be  charged,  where  it  relates  to  his 
means  or  ability  to  pav.     People  v.  Moore,  37  Hun,  93. 

t>ee  People  v.  Page/22  St.  Rep.,  278;  7  N.  Y.  Cr.,  6;  4  N.  Y.  Supp.,  780. 

§  545.  Yalue  of  evidence  of  debt,  how  ascertained.— If 

the  thing  stolen  consists  of  a  written  instrument,  being  an  evidence 
of  debt,  other  than  a  public  or  corporate  certificate,  scrip,  bond, 
or  security  having  a  market  value,  or  being  the  transfer  of  or  evi- 
dence of  title  to  any  property,  or  of  the  creating,  releasing,  or  dis- 
charging, of  any  demand,  right  or  obligation,  the  amount  of  money 
due  thereupon  or  secured  to  be  paid  thereby,  and  remaining  un- 
satisfied, or  which,  in  any  contingency,  might  be  collected  there- 
upon or  thereby,  or  the  value  of  the  property  transferred  or  affected, 
or  the  title  to  which  is  shown  thereby,  or  the  sum  which  might 
be  recovered  for  the  want  thereof,  as  the  case  may  be,  is  deemed 
the  value  of  the  thing  stolen. 

Proof. — On  the  trial  of  an  indictment  for  stealing  foreign  bank  bills,  the 
pabKc  prosecutor  must  produce  at  least  prima  facie  evidence  of  the  existence 
of  the  banks,  and  of  the  genuineness  of  the  bills.  People  v.  Caryl,  13  Wend., 
547;  Johnson  v.  People,  4  Denio,  364.  Evidence  that  the  prisoner  had  passed 
the  stolen  bills  as  genuine  is,  it  seejns,  sufficient.  Johnson  v.  People,  ante.  So 
ii evidence  that  bills  of  the  same  kind  have  been  received  and  passed  in  the 
fftfmary  course  of  business,  as  a  part  of  the  currency  of  the  country.     Id 

Birden. — The  presumption  is  in  favor  of  the  genuineness  of  a  bank  bill, 
Jrithe  onus  of  proving  the  contrary  rests  upon  the  defendant.  People  v. 
IWIon,  6  Park.  256.  The  f:;ot  that  a  bill  has  been  paid  for.  and  received  in 
Mnent  of,  services,  is  some  evidence  that  it  is  genuine  and  of  some  value. 

\  J  516.  Id.;    passenger  ticket.— If  the   thing  stolen   is  a 

|  wet,  paper  or  other  writing,  entitling  or  purporting  to  entitle, 

i  4e  holder  or  proprietor  thereof  to  a  passage  upon  a  mil  way  car, 

I  tttBel,  or  other  public  conveyance,  the  price  at  which  a  ticket, 

i  entitling  a  person  to  a  like  passage,  is  usually  sold,  is  deemed  the 

I  nine  thereof. 

$547.  Id.;  of  other  articles. — In  every  case  not  otherwise 
Wgulated  by  statute,  the  market  value  of  the  thing  stolen  is 
wmed  its  value. 

§M8.  Claim  of  title,  ground  of  defense.— Upon  an  in- 
dictment for  larceny  it  is  a  sufficient  defense  that  the  property 
^appropriated  openly  and  avowedly  under  a  claim  of  title  pre- 
fer in  good  faith,  even  though  such  claim  is  untenable.  But 
"*w  section  shall  not  excuse  the  retention  of  the  property  of  an- 
**&,  to  offset  or  pay  demands  held  against  him. 
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The  reference  to  section  448  in  People  r.  Grim,  3  N.  Y.  Cr.,  819,  should  be 
to  this  section. 

Claim  of  title.— A  person,  who  removes  property  under  claim  of  title,  is 
not  guilty  of  larceny.     People  '*.  liurton,  1  X.  Y.  Cr.,  297. 

Application  to  indebtedness.— In  People  r.  Smith,  5  Park.,  490.  it  was 
held  that  it  was  no  defense  to  a  charge  of  obtaining  money  by  false  pretenses, 
that  the  owner  was  at  the  time  indebted  to  the  defendant  *in  au  amount  equal 
to  the  sum  so  obtained,  and  the  latter  intended  to  apply  the  money  on  such  debt. 
But  in  People  r.  Thomas,  3  Hill,  169.  a  false  representation  tending  merely  to  in- 
duce a  person  to  pay  a  debt  previously  due  from  him  was  held  not  to  be  within 
the  statute  against  obtaining  property  by  false  pretenses,  though  payment  is 
thereby  secured.  In  the  case  last  ci  ed,  the  party,  on  paying  his  money,  knew 
that  it  was  to  be  appropriated  to  the  payment  of  the  debt.  People  v.  Smith.  5 
Park.,  515. 

Retention  in  good  faith.— Proof  that  the  property  was  obtained  and  he'd 
in  srood  faith  by  the  party  charged  with  stealing  it,  will  take  from  the  case  all 
criminal  intent.     People  v.  Grim,  3  N.  Y.  Cr.,  317. 

See  People  v.  Ouley,  7  St.  Rep.,  798. 

§  549.  Intent  to  restore  property.— The  fact  that  the  de- 
fendant intended  to  restore  the  property  stolen  or  embezzled,  is 
no  ground  of  defense,  or  of  mitigation  of  punishment,  if  it  has  not 
been  restored  before  complaint  to  a  magistrate,  charging  the  coin- 
mission  of  the  crime. 

In  Chatterton  r.  People,  15  Abb.,  147,  it  was  held  that  a  jH'rson  may  indeed 
receive  goods  and  know  them  to  have  been  stolen  without  being  guilty  of  h 
criminal  net,  for  he  may  receive  them  with  the  intention  of  restoring  them  to 
the  owner. 

§  5tSO.  Knowingly  receiving.— A  person,  wbobuya  or  re- 

.  §  550.  Criminally  receiving  property. —  A  person,  who  buys  or     teny  ac- 
■  ceives  any  stolen  property,  or  any  property  which  has  been  wrongf ull>  '°]en°£ 

appropriated  in  such  a  manner  as  to  constitute  larceny  according  to  V    Q£ 

this  chapter,  knowing  the  same  to  have  been  stolen  or  so  dealt  with,  ,g  ^e 

or  who  corruptly,  for  any  money,  property,  reward,  or  promise  or  uch  a 

agreement  for  the  same,  conceals,  withhold*,  or  aids  in  concealing  chap- 

or  withholding  any  property,  knowing  the  same  to  have  been  stolen,  [l\  j™ 

or  appropriated  wrongfully  in  such  a  manner  as  to  constitute  larceny  ^^ 

under  the  provisions  of  this  chapter,  if  such  misappropriation  has  on  for 

been  committed  within  the  state,   whether  such   property  were  so  ,  than 

stolen  or  misappropriated  within  or  without  the  state,  or  who  being  ^  fifty 
a  dniler  in  or  collector  of  junk,  metals  or  second  hand  materials,  or 

the  agent,  employe  or  representative  of  such  dealer  or  collector,  buys  y^e 

or  receives  any  wire,  cable,  copper,  lead,  solder,  iron  or  brass  used  by  ^ 

or  belonging  to  a  railroad,  telephone,  telegraph,  gas  or  electric  light  p^p 

co7npany  without  ascertaining  by  diligent  inquiry,  that  the  person  ^°Jj 
selling  or  delivering  the  same  has  a  legal  right  to  do  so,  is  guilty  of 

criminally  receiving  such  property,  and  is  punishable,  by  imprison-  *ej£ 
ment  in  a  state  prison  for  not  more  than  five  years,  or  in  a  county 
jail  for  not  more  than  six  months,  or  by  a  fine  of  not  more  than  two 
hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprisonment. 
Amended  by  L.  1003.  olmp.  326.  to  take  effect  July  1,  1903. 
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hern  stolen,    remains  a  criminal  offense.     People  v.  Sanborn,  14  St.  Rep., 
12$. 

A.  person  who  buys  or  receives  any  stol.-n  property,  knowing  the  same  to 
have  beeu  stolen,  is  guilty  of  criminally  receiving  such  property.  People  v. 
Wetdon.  20  St.  Rep.,  114;  111  N.  Y.,  514. 

S:olen  goods  must  have  been  feloniouslv  received,  to  authorize  a  conviction. 

Miller  c.  People,  25  Hun,  473;  13- W.  Dig./2U0;  People  v.  Johnson,  1  Park.,  564. 

A  man  cannot  be  convicted  of  feloniously  receiving  from  himself  property 

which  he  has  stolen.     People  v.  Brien,  25  St.  Rep.,  239;  5 J  Hun,  497;  7  2s.  Y. 

Or..  166. 

All  who  have  confederated  in  feloniously  receiving  embezzled  goods,  know* 
\wz  them  to  have  been  eml>ezzled,  may  be  convicted,  though  the  receiving  was 
;.i  different  times  and  places,  and  though  all  were  not  present.     People  r. 
•      $tt-in,  1  Park.,  202.' 

If  the  goods  have  been  stolen  from  a  bailee  by  another,  the  owner  may  ren- 
der himself  criminally  responsible  by  fraudulently  receiving  them  from  the 
tbief.    People  r.  Wiley,  3  Hill,  194. 

Possession  of  stolen  goods. — The  possession  of  stolen  goods,  immediately 

after  the  larceny,  if  under  peculiar  and  suspicious  circumstances,  where  there 

:      i  witleuce  tending  to  show  that  some  other  ix'rson  or  persons  stole  the  prop- 

1      <ny.  not  being  satisfactorily  explained,  will  warrant  a  conviction.     Goldstein 

r.  People,  82  N.  Y.,  231. 
l  Instigator. — Where  a  person  is  the  instigator  and  employs  another  to  assist 
i  biin  in  procuring  the  goods,  and  it  is  through  the  agency  of  \\\-i  latter  and  by 
I  lu>useof  the  forged  orders  furnished  lo  him  by  the  former  that  the  posses- 
r  fl»n  of  the  goods  is  obtained,  both  are  principals  in  the  transaction,  and  it  is  a 
j  'ikiug  by  l>oth  and  not  a  receiving  by  one  from  the  other.  People  v.  Brien,  25 
/      A.  Hep..  239;  53  Hun.  496;  7  N.  Y.  Cr.,  166. 

F         Negotiator. — A  person,  who  negotiates  for  the  restoration  of  stolen  prop- 
'       Try  in  consideration  of  himself  receiving  a  percentage  therefor,  and  receives 
the"  property  though  under  color  of  an  agency  from  the  owner,  is  guilty  of  the 
offense  of  receiving  stolen  property.     People  r.  Wiley,  3  Hill,  194. 

Identification.— In  People  r.  Connor,  52  St.  Rep..  83;  68  Hun,  78,  the  ques- 
tion of  pro  »f  of  identification  of  property  arose  upon  the  trial  of  an  iiulirt- 
inent  for  receiving  stolen  goods  and  was  discussed  at  some  length.     In  this 
case  it  was  held  that  the  evidence  was  sufficient  to  support  a  conviction. 

Defense. — The  prisoner  has  the  right  to  meet  the  evidence  against  him  by 
fes'imony  tending  to  show  that  he  came  by  the  property  honestly.  People 
w.    .Dowling,  84  N.  Y.,  478. 

-A-  proviso  to  the  effect  that  a  person,  who  receives  such  property  with  a 
laudable  intent,  is  not  guilty  of  the  commission  of  the  crime,  has  beeu  incor- 
porated in  the  act.     People  v.  Weldon,  20  St.  Rep.,  114;  111  N.  Y.f  574. 

ETMenee. — Evidence  competent  upon  the  trial  of  an  indictment  for  receiv- 
ing stolen  property,  knowing  it  to  have  been  stolen.  Copperman  r.  People,  56 
X-  lf.,101;  People  t>.  Shulman,  80  id.,  374,  note;  Coleman  r.  People,  55  id.,  81. 

%  3S1.  Averment  and  proof. — It  is  not  necessary  to  aver,  in 
an  indictment  for  an  offense  specified  in   the  last  section,  nor  to 
pro ^e  upon  the  trial  thereof,   that  the  principal  who  stole  the 
property  has  been  convicted,  or  is  amenable  to  justice. 

Io.  the  more  ancient  order  of  procedure,  the  conviction  of  the  thief  ncci  s- 
•rilj  preceded  the  trial  of  the  receiver,  and  the  offense  of  the  latter  neces- 
laril J  mrol Ted  two  persons,  the  person  who  purloined  the  property,  and  the 
person  who  received  it,  knowing  it  to  have  heen  stolen.  If  the  latter  was  ac- 
cessory before  or  after  the  fact,  he  was  not  a  receiver,  but  a  principal.  Under 
the  new  procedure,  the  thief  need  not  he  convicted  before  entering  upon  and 
completing  the  trial  of  the  receiver,  but  his  existence  is  c'e.trly  contemplated. 
»»»  not  now  necessary  to  aver  or  prove  that  the  principal  who  stole  the  prnp- 
?y  h»a  been  convicted  or  is  amenable  to  justice.  People  v.  Brien,  25  St. 
*P..  W;  58  Hun,  497;  7  N.  Y.  Cr.,  171;  6  ft.  Y.  Supp.,  198. 


250  Penal  Code 


CHAPTER  V. 

Extortion  and  Oppression, 

Section  552.  "  Extortion  "  defined. 

553.  What  threats  may  constitute  extortion. 

554.  Punishment  of  extortion  in  certain  cases. 

555.  Compelling  execution,  etc.,  of  papers. 

556.  557.  Oppression  aud  extortion  committed  under  color  of  official 

right. 

558.  Blackmail. 

559.  Sending,  etc.,  of  threatening  or  annoying  letters,  etc.,  penalty 

for. 

560.  Attempts  to  extort  money,  or  property,  by  verbal  threats. 

561.  Unlawful  threat  referring  to  act  of  third  person. 

§  552.  "  Extortion  "  defined,— Extortion  is  the  obtaining 
of  property  from  another,  with  his  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  official  right 

The  case  of  People  v.  Barondess,  41  St.  Rep.,  662;  8  N.  Y.  Cr.,  248;  61 
Hun,  572;  16  N.  Y.  Supp.,  438,  was  reversed  in  45  St.  Rep.,  248;  8  N.Y.  Cr., 
876;  133  N.  Y.,  649. 

What  constitutes. — The  statute  is  not,  either  by  its  language  or  reasonable 
import,  confined  to  the  case  of  an  actual  injury  to  some  specific  article  of  prop- 
erty, but  is  made  to  include  the  threat  to  do  any  unlawful  injury  to  propeity. 
People  v.  Barondess,  45  St.  RetL,  248;  133  N.  Y.,  549;  8  N.  Y.  Cr.,  *i76.  See 
dissenting  opinion  of  Justice  Daniels,  in  8  N.  Y.  Cr.,  257;  41  St.  Rep.,  669; 
upon  which  the  general  term  judgment  was  reversed  by  the  court  of  appeals, 
without  written  opinion. 

Obtaining  money  from  another  with  his  consent,  induced  by  a  threat  to  in- 
jure the  business  of  the  individual  threatened,  by  persuading  his  employes  to 
absent  themselves  from  work,  is  extortion  under  this,  and  subd.  1  of  the  next, 
section.     Id. 

The  procuring  of  money  from  another  with  his  consent,  obtained  by  fear 
induced  by  a  threat  to  do  or  continue  an  unlawful  injury  to  property,  e.  g.t 
to  continue  a  "  boycott,"  constitutes  the  crime  of  extortion  under  this  and  the 
following  section.  People  v.  Wilzig,  4  N.  Y.  Cr.,  403.  It  is  of  no  conse- 
quence as  affecting  the  crime,  whether  the  money  extorted  was  personally 
Bhared  by  the  conspirators,  or  used  to  pay  the  expenses  of  the  "  boycott."    Id. 

One  may  refuse  to  deal  with  a  firm  because  of  a  conviction  that  it  does  not 

§ive  honest  compensation  for  labor,  and  may  ask  his  friends  or  the  public  to 
o  the  same  thing,  and  his  conduct  may  produce  injury  to  such  business  with- 
out thereby  becoming  illegal.  People  v.  Hughes,  50  St,  Rep.,  67;  19  N.  Y. 
Supp.,  550.  But,  where  a  person  influences  his  friends  and  the  public  to  inflict 
the  same  injury  of  withdrawal  of  custom  without  just  orexcusable  reason,  and 
by  fraudulently  concealing  the  fact  that  it  does  not,and  pretending  that  it  does, 
exist,  and  using  official  power  and  influence  to  make  effective  the  deception, 
and  to  force  and  compel  unwilling  dealers  to  desist  from  their  purchases,  and 
that  for  the  sole  purpose  of  extorting  money  such  resultant  injury  becomes 
unlawful.    Id. 

§  553.  What  threats  may  Constitute  extortion.— Fear, 

such  as  will  constitute  extortion,  may  be  induced  by  a  threat: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened,  or  to  any  relative  of  his  or  to  any  member 
of  his  family ;  or 

2.  To  accuse  him,  or  any  relative  of  his  or  any  member  of  h" 
family,  of  any  crime ;  or 
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3.  To  expose,  or  impute  to  him,  or  any  of  them,  any  deformity 
or  disgrace ;  or 

4.  To  expose  any  secret  affecting  him  or  any  of  them. 

Sec  notes  under  preceding  section. 

St-e  sections  254  and  254  A,  ante. 

The  case  of  People  v.  Barondess,  41  St.  Rep.,  659;  8N.Y.  Cr.,234;  61  Pun, 
512:  16  N.  Y.  Supp.,  438,  was  reversed  in  45  St.  Rep.,  248;  133  N.  Y.,  640;  8 
X.  Y.  Cr.,  376. 

The  reference  to  chap.  5.  title  16,  in  People  v.  Barondess,  8  N.  Y.  Cr.,  252, 
should  be  to  chap.  5,  title  15. 

Where  the  head  of  a  labor  organization  conveys  the  idea  strongly  and  clearly 
that,  unless  his  demand  for  money  is  complied  with,  he  can  and  will,  by  threat- 
ening the  hostility  of  his  order,  compel  the  retail  dealers  to  withdraw  their 
custom,  and  can  and  will  utilize  the  power  he  has.  though  the  original  occa- 


Rtp.,  659;  61  Hun,  581;  8.N.  Y.  Cr.,  252;  16  N.  Y.  Supp.,  440. 

§554.  Punishment  of  extortion  in  certain  cases. — A 

person  who  extorts  any  money  or  other  property  from  another, 
under  circumstances  not  amounting  to  robbery,  by  means  of  force 
or  a  threat  mentioned  in  the  last  two  sections,  is  punishable  by 
imprisonment  not  exceedmg  five  years. 

The  case  of  People  t>.  Barondess,  41  St.  Rep.,  659;  8  N.  Y.  Cr.,  234;  6  Hun, 
572.  16  N.  Y.  Supp.,  438;  was  reversed  in  45  St.  Rep.,  248;  133  N.  Y.,  649;  8 
X.  Y.  Cr.,  376. 

Felony. — Extortion  is  a  felony  under  the  definition  of  the  Code.  People  v. 
Hushes,  50  St.  Rep.,  64;  19  N.  Y.  Supp.,  550. 

Panishment.— The  offense  may  be  punished  by  an  imprisonment  of  one 
year  or  more,  which  may  be,  or  must  be,  in  the  state  prison.     Id. 

§555.  Compelling  execution,  etc.,  of  papers. — The  com- 
pelling or  inducing  of  another,  by  such  force  or  threat,  to  make, 
subscribe,  seal,  execute,  alter,  or  destroy  any  valuable  security, 
or  instrument  or  writing,  affecting  or  intended  to  affect  any  cause 
of  action  or  defense  or  any  property,  is  an  extortion  of  property, 
within  the  last  two  sections. 

Amended  by  chapter  384  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 

1 556.  Oppression  and  extortion  committed  under  color 
of  official  right. — A  public  officer,  or  a  person  pretending  to  be 
such,  who,  unlawfully  and  maliciously,  under  pretense  or  colof 
of  official  authority, 

L  Arrests  another,  or  detains  him  against  his  will;  or 

2.  Seizes  or  levies  upon  another's  property ;  or 

3.  Dispossesses  another  of  any  lands  or  tenements ;  or 

4.  Does  any  other  act,  whereby  another  person  is  injured  in  his 
Person,  property,  or  rights  ; 

Commits  oppression  and  is  guilty  of  a  misdemeanor. 
See  sections  118, 119  and  120,  ante. 
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§  557.  Oppression  and  extortion  committed  nnder  color 
of  official  right. — A  public  officer  who  asks,  or  receives,  or 
agrees  to  receive,  a  fee  or  other  compensation  for  his  official  ser- 
vice, either 

1.  In  excess  of  the  fee  or  compensation  allowed  to  him  by 
gtauptc  therefor ;  or 

2.  Where  no  fee  or  compensation  is  allowed  to  him  by  statute 
therefor ; 

Commits  extortion  and  is  guilty  of  a  misdemeanor. 

See  sections  48,  49  and  50,  ante. 

§  S&8.  Blackmail. — A  person  who,  knowing  the  contents 
thereof,  and  with  intent,  by  means  thereof,  to  extort  or  gain  any 
money  or  other  property,  or  to  do,  abet,  or  procure  any  illegal 
or  wrongful  act,  sends,  delivers,  or  in  any  manner  causes  to  be 
forwarded  or  received,  or  makes  and  parts  with  for  the  purpose  that 
there  may  be  sent  or  delivered,  any  letter  or  writing,  threatening 

1.  To  accuse  any  person  of  a  crime  ;  or 

2.  To  do  any  injury  to  any  person  or  to  any  property  ;  or 

3.  To  publish  or  connive  at  publishing  any  libel ;  or 

4.  To  expose  or  impute  to  any  person  any  deformity  or  disgrace; 
Is  punishable  by  imprisonment  for  not  more  than  five  years. 

See  section  254,  ante. 

Former  statute.— The  former  statute  was  intended  to  embrace  only  cases 
where  the  inteut  to  obtain  that  which,  in  justice  and  equity,  the  writer  of  the 
letter  was  not  entitled  to  receive.  People  v.  Griffin,  2  Barb.,  427.  It  did  not 
extend  to  cases  where  the  person  threatened  actually  owed  the  writer  the  sum 
claimed  by  him.     Id. 

Construction. — No  precise  words  are  needed  to  convey  a  threat.  People 
r.  Thompson,  97  N.  Y..  313;  2  N.  Y.  Cr.,  527.  It  may  be  done  by  innuendo 
or  suggestion.  Id.  To  ascertain  whether  a  hitter  conveys  a  threat,  all  it* 
language  together  with  the  circumstances  under  which  it  was  written,  and  the 
relations  between  the  parties,  may  be  considered.  Id.  If  it  can  be  found 
that  the  projKT  and  natural  effect  of  the  letter  is  to  convey  a  threat,  then  the 
mere  form  of  words  is  unimportaut.     Id.  » 

Where  made. — A  threat  of  the  character  mentioned  in  the  statute  must  be 
made  in  the  letter  delivered  to  the  complainant.  People  t.  Gillian,  18  St. 
Rep.,  681;  :>0  Hun,  38;  2  N.  Y.  Supp.,  477.  But  parol  evidence  is  admissible 
to  show  that,  by  the  language,  etc.,  used,  the  writer  intended  to  make  the 
threat,  and  the  receiver  so  understood  its  meaning.     Id. 

By  whom.— To  make  out  the  crime  specified  in  this  section,  it  is  not  noces- 
saiy  to  show  that  the  threat  was  against  the  person  to  whom  the  letter  wa* 
sent  or  addressed,  or  that  its  writer  or  sender  was  the  one  threatening  to  do 
the  unlawful  act.     People  v.  Thompson,  97  N.  Y.,  317;  2  N.  Y.  Cr.,  626.     " 
may  bo  committed  by  one  who  Rends  a  letter  conveying  a  threat  of  some  other 
person  to  do  the  forbidden  acts,  provided  he  sends  the  letter  for  the  unlawful 
purposes  mentioned  in  the  section.     Id.     Nor  is  it  needful  that  the  threat 
should  inspire  fear,  or  that  it  should  be  calculated  to  produce  terror.    Id.    Out 
if  the  threat  is  of  the  kind  mentioned  in  the  section,  and  is  made  and  cop* 
vcved  with  the  view  and  intent  specified  therein,  the  crime  has  been  comiiirtr 
ted.  however  far  the  threat  may  have  fallen  short  of  its  purpose.     Id. 

Friendship. — This  section  cannot  be  evaded  under  the  guise  of  fricndsl*»P- 

Honest  demand. — An  honest  demand  for  indemnity  for  a  wrong,  ma&c*!} 
good  faith,  accompanied  by  a  suggestion  that  legal  proceedings  will  beresoYte*1 
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rnlesa  satisfaction  is  voluntarily  made,  is  not  a  threat  within  the  section, 
jgh  the  -wrong  is  one,  the  disclosure  of  which  will  bring  disgrace  upon  the 
Ity  party.  People  t?.  Wightman,  5  St.  Rep.,  787;  104  N.  Y.,  601:  5  N.  Y. 
,  549,  afrg  6St.  Rep.,  521;43  Hun.  858. 

I  legal  act.— It  is  not  essential  that  the  threat  on  its  face  be  to  do  an  illegal 

Id.  An  accusation  in  writing  of  au  act  involving  moral  turpitude, 
iwn  by  the  writer  to  be  false,  accompanied  with  a  suggestion  that  legal 
iceedings  will  be  taken,  unless  the  person,  against  whom  it  is  made,  pur- 
ises  silence,  may  be  a  threat  within  the  section,  though,  in  form,  the  accused 
:»nly  called  upon  to  render  satisfaction  for  that  which,  if  the  charge  is  true, 

II  entitle  the  accuser  to  pecuniary  compensation.     Id. 

Crime. — The  gist  of  the  offense  is  the  attempt  to  extort  money  bv  a  malicious 
reat  to  accuse  of  some  crime.  People  f.  Gillian,  18  St.  Rep.,  681;  50  Hun, 
;  2  N.  Y.  Supp.,  477.  The  words  used  do  not  constitute  the  offense  without 
c  accompanying  intent  to  extort.    Id. 

What  constitutes. — What  facts  constitute  the  crime  of  forwarding  threaten- 
g  letters,  under  this  section.  People  v.  Wightman,  6  St.  Rep.,  521;  48  Hun, 
.8;  affd,  5  St.  Rep., 787;  104 N.  Y., 601;  5  N.  Y.  Cr.,  549. 

§  559.  Sending,  etc.,  of  threatening  or  annoying  lat- 
ere, etc.,  penalty  for. — A  person  who  knowing  the  contents 
uereof.  sends,  delivers,  or  in  any  manner  causes  to  be  sent  or 
eix*ived  any  letter  or  other  writing  threatening  to  do  any  unlaw- 
■xl  injury  to  the  person  or  property  of  another,  or  any  person 
*ho  shall  knowingly  send  or  deliver  or  shall  make  and  for  the 
impose  of  being  delivered  or  sent,  shall  part  with  the  possession 
"(any  letter,  postal  card  or  writing  with  or  without  a  name  sub- 
scribed thereto  or  signed  with  a  fictitious  name  or  with  any  let- 
ter, mark  or  other  designation,  with  intent  thereby  to  cause  an- 
noyance to  any  person,  is  guilty  of  misdemeanor. 

Am'dby  chap.  1C0  of  1891. 

ThU  amendment  added  the  latter  provision  of  the  present  section. 

1 560.  Attempt  to  extort  money,  or  property,  by  verbal 

tkreats. — A  person  who  under  circumstances  not  amounting  to 
robbery,  or  an  attempt  at  robbery,  with  intent  to  extort  or  gain 
toy  money  or  other  property,  verbally  makes  such  a  threat  as 
Wid  be  criminal  under  either  of  the  foregoing  sections  of  this 
Aapter,  if  made  or  communicated  in  writing,  is  guilty  of  a  mis- 
demeanor. 

1 561.  Unlawful  threat  referring  to  act  .of  third  person. 

-It  is  immaterial  whether  a  threat,   made  as  specified  in  this 
tiapier,  is  of  things  to  be  done  or  omitted  by  the  offender,  or  by 
Ny  other  person, 
denotes  under  section  558,  ante. 


CHAPTER  VI. 

False  Personation,  and  Clieate. 

krnos  562.  Falsely  personating  another. 

563.  Limitations  as  to  indictment. 

564.  Receiving  property  in  false  character. 

565.  Personating  officers,  policemen,  and  other  persons. 
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Section  566.  Obtaining  signature  by  false  pretenses. 

566a. Obtaining  or  giving  false  pedigree  of  animals,  how  punished. 

567.  Obtaining  property  for  charitable  purposes. 

568.  Obtaining  negotiable  evidence  of  debt  by  false  pretenses. 

569.  Using  false  check  or  order  for  payment  of  money. 

570.  Obtaining  employment  by  false  statements  or  fraudulent  repre- 

sentations as  a  deaf  and  dumb  person,  a  misdemeanor. 

571.  Selling  or  secreting  property  with  intent  to  defraud. 

572.  Pawning,  etc.,  borrowed  property. 

573.  Personating  beneficiary  of  entrance  ticket. 

574.  Muck  auctions. 

§  562.  Falsely  personating  another.— A  person  who 
falsely  personates  another,  and,  in  such  assumed  character, 

1.  Marries  or  pretends  to  marry,  or  to  sustain  the  marriage  rela- 
tion towards  another,  with  or  without  the  connivance  of  the  latter ; 
or 

2.  Becomes  bail  or  surety  for  a  party  in  an  action  or  special 
proceeding,  civil  or  criminal,  before  a  court  or  officer  authorized 
to  take  such  bail  or  surety  ;  or 

3.  Confesses  a  judgment;  or 

4.  Subscribes,  verifies,  publishes,  acknowledges,  or  proves  a 
written  instrument,  which  by  law  may  be  recorded,  with  intent 
that  the  same  may  be  delivered  or  used  as  true ;  or 

5.  Does  any  other  act,  in  the  course  of  any  action  or  proceed- 
ing, whereby,  if  it  were  done  by  the  person  falsely  impersonated, 
such  person  might  in  any  event  become  liable  to  an  action  or  spe- 
cial proceeding,  civil  or  criminal,  or  to  pay  a  sum  of  money,  or 
to  incur  a  charge,  forfeiture,  or  penalty,  or  whereby  any  benefit 
might  accrue  to  the  offender,  or  to  another  person  ; 

Is  punishable  by  imprisonment  in  a  state  prison  for  not  more 
than  ten  years. 

The  Code  makes  no  attempt  to  define,  in  terms,  what  constitutes  a  cheat. 
People  t.  Olseu,  30  St.  Rep.,  297. 

§  563.  Limitations  as  to  indictments. — An  indictment 

cannot  be  found,  for  the  crime  specified  in  subdivision  first  of  the 
last  section,  except  upon  the  complaint  of  the  person  injured, 
if  there  be  any  such  person  living,  and  within  two  years  after 
the  perpetration  of  the  crime. 

§  564.  Receiving  property  in  false  character. — A  person, 

who  falsely  personates  another,  or  the  officer  or  agent  of  any  legally  organised 
or  incorporated  society  or  institution,  or  falsely  represents  himself  to  be  such 
an  officer  or  agent,  and  in  such  assumed  character  receives  any  money  or  prop- 
erty, knowing  that  it  is  intended  to  be  delivered  to  the  individual  or  society,  or 
institution  or  its  officers  or  agents,  so  jxjrsouated,  or  whose  officer  or  agent  he 
falsely  claims  to  be,  with  the  intent  to  convert  the  same  to  his  own  use  or  to 
that  of  another  person  who  is  not  entitled  thereto,  is  punishable  in  the  same 
manner  and  to  the  same  extent  as  for  larceny,  of  the  money  or  property  to 
received. 

Am'd  by  chap.  827  of  1899.     In  force  Sept.  1,  1899. 

§  565.  Personating  officers,  policemen  and  other  persons. 

— A  person   who  falsely   personates  a  public  officer,   civil  or 
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Litary,  or, a  policeman,  or  a  private  individual  having  special 
thority  by  law  to  perform  an  act  affecting  the  rights  or  in> 
ests  of  another,  or  who  assumes,  without  authority,  any  uni- 
■m  or  badge  by  which  such  an  officer  or  person  is  lawfully 
itinguished,  and  in  such  assumed  character  does  an  act,  pur- 
•rting  to  be  official,  whereby  another  is  injured  or  defrauded,  is 
lilty  of  a  misdemeanor. 

A.  port  warden  of  another  state,  who  had  assumed  the  office  of  port  warden 
this  state,  was  held,  in  Curtin  v.  People,  26  Hun,  564;  aff'd,  without  opin- 
a,  in  89  N.  Y.f  621,  punishable  under  chap.  87  of  1881. 

§  566.  Obtaining  signature  by  false  pretenses.  —  A  per- 
>n  who,  with  intent  to  cheat  or  defraud  another,  designedly,  by 
jlor  or  aid  of  a  false  token  or  writing,  or  other  false  pretense, 
btains  tbe  signature  of  any  person  to  a  written  instrument,  is 
unishable  by  imprisonment  in  a  state  prison  for  not  more  than 
hree  years,  or  in  a  county  jail  for  not  more  than  one  year,  or  by 
i  fine  of  not  more  than  three  times  the  value  of  the  money  or 
property  affected  or  obtained  thereby,  or  by  both  such  fine  and 
imprisonment. 

See  sections  528,  529  and  544f  ante. 

"What  constitutes.— The  obtaining  of  the  signature  of  a  person  as  an  in- 
dower  upon  a  promissory  note  by  false  pretenses,  with  the  intent  to  cheat  and 
defraud  him,  is  an  offense  within  this  section.  People  v.  Cole,  48  St.  Rep., 
»1;30N.  Y.  Supp.,  505. 
The  fact  that  the  person  so  defrauded  was  credulous  and  unwary  is  imma- 
terial.   Id. 

Where  the  signature  of  a  municipal  officer  was  procured  to  a  false  claim  of 
.  Webtedness  against  the  municipal  corporation  by  its  presentation  under  such 
,  orcumstances  and  in  such  a  manner  as  was  calculated  to  deceive  him,  a  con- 
|  wi'in  will  be  sustained.  People  ex  rel.  Phelps  v.  Court,  etc.,  83  N.  Y.,  43G. 
h\t  inducement. — The  false  pretense  need  not  be  the  sole  inducement  to 
|  te  act  of  the  party  defrauded.     Id. 

\  Tbe  signing  of  the  instrument  must  be  occasioned,  or  materially  influenced, 
I W the  false  pretenses.  Therasson  v.  People,  82  N.  Y.,  238;  rev'g  20  Hun,  55. 
I  «e defrauded  party,  in  giving  his  signature,  must  rely  upon  them.  Id.  This 
I  to  need  not  be  established  by  direct  proof,  but  maybe  inferred  from  the 
I  fete  tending  legitimately  to  show  it.     Id. 

1  Weice.— To  create  the  false  representation,  spoken  or  written  words  are 
I  *  necessary.  People  ex  rel.  Phelps  v.  Court,  etc.,  83  N.  Y.,  436.  A  mute 
l*flent  act  may  convey  the  falsehood,  and  if  it  does,  it  constitutes  the 
I**.  Id. 

Indictment. — It  is  not  essential  to  set  forth  all  the  details  of  the  fraud. 
I*  Ilk  sufficient  to  specify  particularly  the  pretenses,  to  aver  their  falsity 
I  Jj foe  fraudulent  intent,  and  to  show  how  they  were  effectual  in  accomplish- 
|5]be  fraud.  Id.  If  the  false  pretense  is  capable  of  defrauding,  it  is  sufli- 
1%  thb  must  be  determined  by  the  circumstances  of  each  particular  case.  Id. 
I  JW4eice.— On  the  trial  of  an  indictment  under  this  section,  evidence  that 
Ufrtuit  procured  the  defrauded  person  to  indorse  other  notes  from  time  to 
^toalarge  amount,  which  finally  resulted  in  his  financial  ruin,  is  conipet- 
tabearingon  the  former's  motive.  People  v.  Cole,  48  St.  Rep.,  351;  20 
,l*8upp.,505. 

U*ttoiifor  jury. — Whether  the  representations  were  made  for  the  pur- 
^ot  inducing  the  defrauded  person  to  indorse  the  note,  and  with  intent  to 
*mh1  defraud  him,  and  whether  they  ware  false  and  were  calculated  to 
We  him,  are  questions  for  the  jury.    Id. 
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The  question  whether  the  fal^e  pretense  was  calculated  to  deceive 
capable  of  defrauding,  is  one  for  the  jury.  People  ex  rel.  Phelps  i 
etc..  88  N.  Y.,436. 

In  order  to  convict  under  this  section,  the  jury  must  find  as  a  fact 
false  pretense  was  uttered  with  the  intent  to  cheat  or  defraud  another. 
r.  People,  10  IIuu,  535.  The  intent  "to  cheat  and  defraud"  is  an 
element  of  the  offense.    Id. 

§5A6a  Obtaining  or  giving  false  pedigree  of  an 
how  punished. — Every  person  who  by  any  false  proton* 
obtain  from  any  elub,  association,  society  or  company  for  ii 
ing  the  breed  of  cattle,  horses,  sheep,  "swine  or  other  d< 
animals  the  registration  of  any  animal  in  the  herd  rogi: 
other  register  of  any  such  club,  association,  society  or  oomj! 
a  transfer  of  any  such  registration,  and  every  person  win 
knowingly  give  a  false  pedigree  of  any  animal,"  shall  ho  d 
guilty  of  a  misdemeanor  and   upon  conviction   thereof  sh 


§  567-b.  Fraudulent  use  of  the  name  or  title  of  secret  fraternities. 

Any  person,  firm,  association,  society,  order  or  organization,      '• 
any    officer,    agent,   representative    or   employee    thereof,    or     l 
rson  acting  or  pretending  to  art  on  behalf  thereof  who  in  a      l 
wspaper  or  other  publication  published  in  this  state,  or  in  any     A 
Iter,   writing,   circular,   paper,   pamphlet   oi%   other   written  or     » 
inted  notice,  matter  or  device  without  authority  of  the  grand     ( 
dge  hereinafter  mentioned  fraudulently  uses,  or  in  any  manner     fl 
rectly  or  indirectly  aids  in  the  use  of  th-e  name  or  title  of  any      ' 
cret  fraternal  association,  society,  order  or  organization  which     4 
»  had  a  grand  lodge  in  this  state  for  ten  years,  or  any  imitation     € 
'  such  name  or  title  or  any  name  or  title  so  nearly  resembling 
as  to  be  calcidated  to  deceive,  or  who  without  such  authority 
iblishes,  sells,  lends,  gives  away,  circulates  or  distributes  any 
tter,   writing,   circular,   paper,  pamphlet  or   other   written  or 
nnted  notice,  matter  or  device  directly  or  indirectly  advertising 
vr  or  soliciting  members  or  applications  for  membership  in  such 
cret  fraternal  association,  society,  order  or  organization,  or  in 
vy  alleged  or  pretended  association,  society,  order  or  organiza- 
on  using  or  designated  or  claimed  to  be  known  by  such  title  or 
nitation  or  resemblance  thereof  or  who  therein  or  thereby  offers 
)  sell,  or  to  confer  or  to  communicate  or  to  give  information     . 
irectly  or  indirectly  where,  how,  of  whom,  or  by  what  means     ] 
ny  alleged  or  pretended  degree  or  any  alleged  or  pretended     j 
tcrct  work  or  any  alleged  or  pretended  secrets  of  such  secret 
*atemal  association,  society,  order  or  organization  or  of  any 
lleged  or  pretended  association,  society,  order  or  organization 
esignated  or  claimed  to  be  known  by  such  title  or  imitation  or 
isemblance  thereof  can  or  may  be  obtained,  conferred  or  com- 
vntcated,   is  punishable   by  imprisonment  for  -not  more   than 
ee  years  or  by  a  fine  of  not  more  titan  one  thousand  dollars 
each  offense. 
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red  and  sixty-seven,  by  a  person  who  knows  that  the 
lereof  is  not  entitled  to  draw  for  the  sum  specified 
pon  the  drawee,  is  the  use  of  a  false  token  within  the 
of  those  sections,  although  no  representation  is  made  in 
lereto. 

3D  529,  ante. 

Lent  check. — If  one  who  has  no  money  or  credit  at  a  bank  draws  a 

son  and  obtains  money  therefor  from  some  third  person,  he  may, 

e  guilty  of  a  crime  under  this  section.     People  v.  Clements,  3  St. 

42  Hun,  289;  5  N.  Y.  Or.,  280. 

e  possession  of  the  check  by  such  third  person  would  be  no  evidence 

le.     Id. 

9uld  have  to  be  given  of  the  obtaining  of  the  money  from  him  by 

..     Id. 

ig  goods  on  a  worthless,  post-dated  check  of  a  third  party  who  had 

count  at  the  bank  on  which  it  was  drawn,  is  within  the  siatnte. 

People,  12  Hun,  668;  aff'd,  73  N.  Y.,  78. 

i  person  purchases  property  and  gives  then  for  his  check  dated  the 

sale,  but  payable  subsequently,  when  he  has  no  account  in  the  bank 

the  check  is  drawn,  but  the  whole  transaction  is  a  device  to  cheat, 

srly  conuicted  of  obtaining  goods  by  false  pretenses.     Foote  v.  Peo- 

n,  218. 

>.  Obtaining  employment  by  false  statement  or 
ent  representation  as  a  deaf  and  dumb  person,  a 

eanor. — A  person  who  obtains  employment,  or  appoint- 
any  office  or  place  of  trust  by  color  or  aid  of  any  falsi? 
1  letter  or  certificate  of  recommendation,  or  of  any  false 
t  in  writing  as  to  hi3  name,  residence,  previous  emplov- 

? nullification,  or  any  person  who  shall  willfully  and  inte.*- 
raudulently  represent  himself  or  herself  to  be  a  deaf  and 
flfcon  in  order  to  collect,  receive  or  otherwise  obtain  mon- 
l,  clothing  or  anything  of  value  whatsoever,  is  guilty  of  a 
anor. 

r  chapter  654  of  1886. 

tendment  added  the  latter  provision  of  the  present  section. 

I.  Selling  or  secreting  property  with  intent  to  de- 

-A  person  who,  having  theretofore  executed  a  mortgage 
oal  property,  or  any  instrument  intended  to  operate  as 
Is,  assigns,  exchanges,  secretes,  or  otherwise  disposes  of 
of  the  property,  upon  which  the  mortgage  or  other  in- 
t  is  at  the  time  a  lien,  with  intent  thereby  to  defraud  the 
ee,  or  a  purchaser  thereof,  is  guilty  of  a  misdemeanor. 

!tion  was  inserted  by  chap.  384  of  1882. 

6  of  mortgaged  chattels  by  the  mortgagor,  with  the  full  permission 
irtaagee  to  sell,  is  not  within  the  statute.  Millichamp  v.  People,  14 
262.  But  where  such  permission  is  only  to  enable  him  to  pay  the 
,  and  he,  with  fraudulent  ir  tent,  planned  to  sell  and  convert  the  pro- 
ds own  use,  the  case  is  within  the  statute.  Id. 
ople  ex  rel.  Stokes  v.  Risely,  38  Hun,  281;  4  N.  Y.  Cr.,  109;  Vaus  v. 
»k,  3  St.  Rep.,  277. 

.7 
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§  S7ft  Pawning,  etc.,  borrowed  property. — A  person  whor 
without  the  consent  of  the  owner  thereof,  sells,  pledges,  pafans,  or 
otherwise  disposes  of  any  property  which  he  has  borrowed  or 
hired  from  the  owner,  is  guilty  of  a  misdemeanor  ;  but  this  section 
does  not  apply  to  a  person  leasing  or  lending  property,  for  a  time 
not  exceeding  that  for  which  the  same  was  leased  or  lent  to 
himself. 

This  section  was  inserted  by  chapter  384  of  1882. 

By  chapter  092  of  1892,  the  then  section  573  was  made  part  of  this  section. 

See  section  355,  ante. 

§  573.  Personating  beneficiary  of  entrance  ticket.— A 

person  who,  with  intent  to  wrongfully  convert  to  his  own  xisc  the 
benefits  secured  by  any  ticket,  contract,  or  other  paper  or  writ- 
ing, appearing  upon  its  face  not  negotiable,  and  which  entitles, 
or  purports  to  entitle  the  person  whose  name  appears  therein, 
to  entrance  upon  the  grounds  or  premises  of  a  membership  cor- 
poration, or  being  thereupon,  to  remain  upon  such  grounds  or 
premises,  falsely  personates  or  attempts  to  so  personate  any  indi- 
vidual named  in  such  ticket,  contract  or  other  paper  or  writ- 
ing, as  the  grantee  or  beneficiary  thereof,  is  guilty  of  a  misde- 
meanor. 

New.     Added  by  chap.  692  of  1892. 

§  574.  Mock  auctions. — A  person  who  obtains  money  or 
property  from  another,  or  obtains  the  signature  of  another  to"  any 
writing,  the  false  making  of  which  would  be  forgery,  by  means 
of  any  false  or  fraudulent  sale  of  property  or  pretended  prop- 
erty by  auction,  or  by  any  of  the  practices  known  as  mock  auc- 
tions, is  punishable  by  imprisonment  in  a  state  prison  not  ex- 
ceeding three *y ears,  or  in  the  county  jail  not  exceeding  one  ycai; 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such 
fine  ami  imprisonment;  and  in  addition  thereto  he  forfeits  any 
license  he  may  hold  to  act  as  an  auctioneer,  and  is  forever  dis- 
qualified from  receiving  a  license  to  act  as  auctioneer  within 
this  state. 

See  section  443,  ante. 

See  chap.  28!)  of  1803,  amending  section  991  of  chap.  410  of  1882,  relative 
to  auctions  and  auctioneers. 


CHAPTER  VII. 

Fraudulently  Fitting  Out  and  Destroying  Vessel*. 

Section  575.  Person  willfully  destroying  vessel,  etc. 

576.  Fitting  out  or  hiding  any  vessel,  with  ibtent  to  wreck  the  same. 

577.  Making  false  manifest,  etc. 

§  575.  Person  willfully  destroying  vessel,  etc. — A  per- 
son, who  wrecks  hums,  sinks,  scuttles,  or  otherwise  injures  or  de- 
stroys a  vessel,  or  the  cargo  of  a  vessel,  or  willfully  permits  the 
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:  to  be  wrecked,  burnedr  sunk,  scuttled,  or  otherwise  in- 
1  or  destroyed,  with  intent  to  prejudice  or  defraud  an  in- 
r  or  any  otner  person,  ts  punishable  by  imprisonment  for  not 
3  than  five  years, 

576.  Fitting  out  or  lading  vessel,    with    intent  to 

€-k  the  same. — A  person  who  fits  out  any  vessel,  or  who 
s  any  cargo  on  board  of  a  vessel,  who*  with  intent  to  per- 

or  cause  the  same  to  be  wrecked,  sunk,  or  otherwise  injured 
lestroyed,  and  thereby  to  defraud  or  prejudice  an  insurer  or 
ther  person,  is  punishable  by  imprisonment  in  the  state  prison 

exceeding  ten  years. 

*  So  in  original. 
m'd  by  chap.  662  of  1892. 

his  amendment  omitted  the  statement  of  the  minimum  limit  of  punish- 
it. 

\  577.  Making  false  manifest,  etc. — A  person,  guilty  of 
paring,  making  or  subscribing,  a  false  or  fraudulent  manifest, 
oice,  bill  of  lading,  ships  register  or  protest,  with  intent  to 
fraud  another,  is  punishable  by  imprisonment  in  a  state  prison 
t  exceeding  three  years,  or  by  a  fine  not  exceeding  one  thou- 
id  dollars,  or  both. 

CHAPTER  VIII. 

'conduct  and  Frauds  in  Relation  to  Insurance  Corporation*,  Associations 
and  Societies. 

5CTios  577a.  False  statements  in  application  for  membership. 

577b.  Discriminations  and  rebates  by  life  insurauce  corporations  pro- 
hibited. 

577c.  Acting  as  agent  of  life  insurance  corporation  -without  certifi- 
cate of  authority. 

577d.  Fire  insurance  corporations  to  use  standard  policy  only. 

677e.  Overcharges  by  marine  insurance  agents. 

677f.  Misconduct  or  officers  and  agents  of  corporations  for  the  in- 
surance of  domestic  animals. 

557g.  Transfers  to  and  reinsurance  of  risks  in  unauthorized  foreign 
corporations  prohibited  to  co-operative  associations. 

557h.  31isconduct  of  officers  and  agents  of  cooperative  insurance 
companies. 

557i.  Acts  of  agents  of  fire  or  marine  insurance  corporations  organ- 
ized in  other  countries,  after  revocation  of  certificate. 

677j.  Acting  for  foreign  insurance  corporation  which  has  not  desig- 
nated superintendent  of  insurance  as  attorney. 

578.  Destroying  property  insured. 

579.  Presenting  false  proof  of  loss  in  support  of  claim  upon  policy 

of  insurance. 

§  577a.  False  statements  in  applications  for  member- 
dp. — Any  applicant,  officer,  agent,  solicitor,  examining  physi- 
an,  surgeon  or  other  person,  who  knowingly  or  willfully  makes 
iy  false  or  fraudulent  statements  or  representations  in  or  with 
ference  to  any  application  for  membership  or  reinstatement  or 
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any  other  documentary  or  other  proof  for  the  purpose  of  obtain- 
ing or  reinstating  membership  in  or  benefit  from  any  fraternal 
beneficiary  society,  order  or  association,  any  corporation,  "associa- 
tion or  society  transacting  the  business  of  life  or  casualty  insur- 
ance or  both,  upon  the  co-operative  or  assessment  plan,  or  a  cor- 
poration for  the  insurance  of  domestic  animals,  is  guilty  of  a 
misdemeanor. 

Added  by  chapter  692  of  1892. 

Am'd  by  chapter  692  of  1893. 

This  amendment  inserted  the  words  "any  application  for  membership  or 
reinstatement  or  any,"  and  "  or  reinstating,"  into  the  former  section,  and  will 
go  into  effect  October  1,  1893. 

§  577b.  Discriminations  and  rebated  by  life  insurance 
corporations  prohibited. — Any  life  insurance  corporation  do- 
ing business  in  this  state,  or  any  ofiicer  or  agent  thereof,  who. 

1.  Makes  any  discrimination  in  favor  of  individuals  of  the  same 
class  or  of  the  same  expectation  of  life  either  in  the  amount  of  the 
premium  charged  or  in  any  return  of  premiums,  dividends  or  other 
advantages,  or 

2.  Makes  any  contract  for  insurance  or  agreement  as  to  such 
contract  other  than  that  which  is  plainly  expressed  in  the  policy 
issued,  or 

3.  Pays  or  allows,  or  offers  to  pay  or  allow  as  an  inducement  to 
any  person  to  insure,  any  rebale  or  premium,  or  any  special  favor  or 
advantage  whatever,  in  the  dividends  to  accrue  thereon  or  any 
inducement  whatever  not  specified  in  the  policy,  or 

4.  Makes  any  distinction  or  discrimination  between  white  per- 
sons and  colored  persons,  wholly  or  partially  of  African  descent, 
as  to  the  premiums  or  rates  charged  for  policies  upon  the  lives  of 
such  persons,  or  in  any  other  manner  whatever ;  or  demands  or 
requires  a  greater  premium  from  such  colored  persons  than  is  at 
that  time  required  by  such  company  from  white  persons  of  the 
same  age,  sex,  general  condition  of  health  and  prospect  of  longe- 
vity; or  makes  or  requires  any  rebate,  diminution  or  discount 
upon  the  amount  to  be  paid  on  such  policy  in  case  of  the  death, 
of  such  colored  person  insured,  or  inserts  in  the  policy  any  condi- 
tion, or  makes  any  stipulation  whereby  such  person  insured  shall 
bind  himself,  or  his  heirs,  executors,  administrators  and  assig^8 
to  accept  any  sum  less  than  the  full  value  or  amount  of  such  pol- 
icy in  case  of  a  claim  accruing  thereon  by  reason  of  the  death  <& 
such  person  insured,  other  than  such  as  are  imposed  upon  wlii*e 
persons  in  similar  cases,  is  guilty  of  a  misdemeanor. 

Added  by  chapter  692  of  1892. 

§  577c.  Acting  as  agent  of  life  insurance  corporation 
without  certificate  of  authority. — Any  person  acting  as  age*1* 
sub-agent,  or  broker  of  a  life  insurance  corporation  doing  busir*^* 
in  this  state,  except  as  agent  operating  solely  on  the  weekly  p^^y 
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tent  plan  of  insurance,  who  solicits  or  procures  applications  for 
isurance  without  first  procuring  a  certificnte  of  authority  from 
ae  superintendent  of  insurance,  is  guilty  of  a  misdemeanor. 
Addei  by  chap.  692  of  1892. 

§  577d.  Fire  insurance  corporations  to  use  standard 
Mlicy  only. —  Any  fire  insurance  corporation,  or  any  officer  or 
il*mu  thereof,  who  makes,  issues,  delivers,  or  offers  to  deliver  any 
«iiey  of  insurance  on  property  in  this  state,  which  does  not  con- 
orni  m  all  particulars  as  to  blanks,  size  of  type,  context,  provi- 
*on$,  agreements  and  conditions  with  the  printed  form  or  contract 
:»f  policy  riled  in  the  office  of  the  secretary  of  state,  known  and 
'i^ig:iated  as  the  "Standard  fire  insurance  policy  of  the  state  of 
New  York/'  except  as  to  such  exceptions  as  are  specially  provided 
and  allowed  by  law,  is  guilty  of  a  misdemeanor,  punishable  bv  a 
nne  of  not  less  than  twenty -five  nor  more  than  one  hundred  dol- 
lars for  the  first  offense,  and  of  not  less  than  one  hundred  or  more 
than  two  huudred  and  fifty  dollars  for  each  subsequent  offense. 

Added  by  chap.  692  of  1892." 

§577e  Overcharges    by  marine   insurance   agents. — 

Any  agent,  shipper  or  other  person,  representing  or  acting  for  a 
marine  insurance  corporation  doing  business  in  this  state  ;  who, 
1.  Charges  or  receives,  directly  or  indirectly,  from  any  person 
for  insurance  of  any  property  in  transit  upon  the  canals  of  the 
slate,  any  greater  sum  than  the  original  rates  of  premium  fixed 
by  the  corporation  for  the  insurance  of  such  property  ;  or 

Demands  or  receives  upon  any  policy  of  insurance  issued 
upon  any  such  property,  for  the  business  of  obtaining  such  insur- 
ance, a  sum  of  money,  as  compensation  or  remuneration  by  way 
o( salary,  commission  or  in  any  other  capacity,  which  includes  in 
»y  case,  over  fifteen  per  centum  of  the  premium,  is  guilty  of  a 
misdemeanor. 
Added  by  chap.  692  of  1892. 

JS77f.  Misconduct  of  officers  and  agents  of  corpora- 
tions for  the  insurance  of  domestic  animals. — Any  officer  or 
^ntof  a  corporation  organized  for  the  insurance  of  domestic 
tnimals  who, 

1.  Refuses  to  make  any  report  or  perform  any  duty  required 
bylaw;  or 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or  re- 
JXfrt,  is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  less 
to  one  hundred  or  more  than  five  hundred  dollars. 

Added  by  chap.  692  of  1892. 

J377g.  Transfers  to  and  reinsurance  of  risks  in  unau- 
(toized  foreign  corporations  prohibited  to  co-operative 
•delations. — Any  officer,  manager,  director  or  agent  of  a  cas- 


;* 
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ualty  insurance  corporation  upon  the  co-operative  or 
plan,  organized  under  the  laws  of  this  state,  who  transfers  its 
or  assets  or  any  part  thereof  to  or  reinsures  its  risks  or  any 
thereof,  in  any  insurance  corporation  or  association  of  an 
state  or  country  which  is  not,  at  the  time  of  such  transfer 
insurance,  authorized  by  law  to  do  insurance  business  in  this 
is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1892. 

§  577h.  Misconduct  of  officers  and  agents  of  co- 
tive  insurance  companies. —  Any  officer,  agent  or  repr 
tive  of  a  corporation,  association  or  society  doing  a  life  or 
insurance  business  or  both,  upon  the  co-operative  or  assc 
plan,  who, 

1.  Neglects  or  refuses  to  perform  any  duty  required  of  J: 
law;  or, 

2.  Intentionally  makes  any  false  or  fraudulent  statemen 
port;  or, 

3.  Refuses  to  permit  the  superintendent  of  insurance, 
examiner  duly  authorized  by  him  for  the  purpose,  to  n 
examination  of  the  condition  and  business,   books,   pap« 
vouchers  of  any  such  corporation,  association  or  society ;  * 

4.  Thirty  days  after  any  such  corporation  h;is  been  noti 
the  superintendent  of  insurance  to  designate  some  person  ] 
in  the  same  city,  village  or  town  where  the  principal  1 
office  within  the  state  of  such  corporation  is  located,  as  i 
upon  whom  service  of  legal  process  and  papers  may  be  r 
provided  by  law,  collects  any  money  or  issues  any  certi: 
carrying  on  such  business,  during  the  failure  of  such  corj 
to  designate  such  person  ;  or, 

5.  Being  within  this  state  the  agent  or  representative  . 
such  corporation,  association  or  society,  which  has  neglecte 
refused  to  comply  with  any  duty  imposed  upon  it  by  law,  or  v 
has  failed  or  neglected  to  procure  from  the  superintendent  c 
surance  the  certificate  of  authority  to  transact  business  withii 
state  as  provided  by  law,  acts  as  such  agent,  during  such  p 
of  default ; 

Is  guilty  of  a  misdemeanor. 

Added  by  chap.  692  of  1892. 

§  5771.  Acts  of  agents  of  Are  or  marine  insurance 
po  rat  ion,  organized  in  other  countries,  after  revocatk 
certificate. — Any  agent  of  a  fire  or  marine  insurance  cor 
tion,  incorporated  by  or  existing  under  the  government  or  la' 
another  country  than  the  United  States,  and  doing  busine 
this  state,  who  issued  any  new  policy  of  insurance  after  ha 
been  notified  by  the  superintendent  of  insurance  that  the  cc 


Of  the  State  of  New  York. 


263 


eate  to  such  corporation  to  do  business  within  this  state  has  been 
revoked,  is  guilty  of  a  misdemeanor. 
Added  by  chap.  692  of  1892. 

iiigfor  foreign  insurance  corporation  which 
*..  ,    '"'ftted  superintendent  of  insurance  as  attorney. 

MiiinlpKX-.-xting  for  himself  or  for  others,  not  having  been 
irwMc^^    I'113  Provided  bv  law.  bv  the  Bni^-*- °  —  -    * 

ItMr^L-tt.  Inducements  to  take  policy  of  life  insunnoe. 

"  .  person  knowingly  receiving  any  rebate  or  <^™«  " 
«  'ion  from  any  premium,  or  any  valuabU  thtng,  8Pecudf^f 
' '  ^age  whatever,  as  an  inducement  to  take  any  poltcyjf 
"  nsurance,  not  specified  in  the  policy  u  guMy  of  a  mw- 
^  utor. 
1        :,d  by  L.  1900,  ch.  231.     In  effect  September  1,  1900. 


»troying  property  insured. — A  person  who,  with 
.ml  or  prejudice  the  insurer  thereof,  willfully  burns, 
nor  injures  or  destroys  property  not  included  or 
■'.'tion  live  hundred  and  seventy-five,  which  is  in- 
line against  loss  or  damage  by  fire  or  by  any 
.  under  such  circumstances  that  the  offense  is  not 
••I  its  degrees,  is  punishable  by  imprisonment  for 
-:ve  years,  or  by  a  line  of  not  more  than  five  hun- 
"""-  '  by  both  such  line  and  imprisonment 

JS579.  i .  renting  false  proofs  of  loss  in  support  of 
cliim  npou  policy  of  insurance. — A  person  who  knowing  it 
>o  be  such,  either  presents  or  causes  to  be  presented  a  false  or 
faudalent  claim,  or  any  proof  in  support  of  such  a  claim,  for  the 
prment  of  a  loss  upon  a  contract  of  insurance ;  or 

Prepares,  makes,  or  subscribes  a  false  or  fraudulent  account, 
certificate,  affidavit  of  proof  of  loss,  or  other  document  or  writ- 
ing with  intent  that  the  same  may  be  presented  or  used  in  sup- 
port of  such  a  claim ; 

«  punishable  by  imprisonment  for  not  more  than  five  years, 
w  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both 
«ch  fine  and  imprisonment. 
Anended  by  chap.  884  of  1882. 
«us  amendment  was  made  before  the  Code  went  into  effect. 


CHAPTER  IX. 

False  Weights  and  Measures. 

*cnoN  ®W.  Using  false  weights,  measures,  etc. 
581  •  Keeping  false  weights. 
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Section  582.  False  weights  and  measures  authorized  to  be  seized. 

583.  May  be  tested  by  committing  magistrate,  and  destroyed  or  de- 

livered to  district  attorney. 

584.  Shall  be  destroyed  after  conviction  of  offender. 

585.  Stamping  false  weight  or  tare,  on  casks  or  packages. 
585a.  Violations  of  regulations  for  side  of  buled  hay  and  straw. 

§  580.  Using  false  weights,  measures,  etc.  —  A  person 
who  injures  or  defrauds  another  by  using,  with  knowledge  that 
the  same  is  false,  a  false  weight,  measure,  or  other  apparatus,  for 
determining  the  quantity  of  any  commodity,  or  article  of  mer- 
chandise, or  by  knowingly  delivering  less  than  the  quantity  he 
represents,  is  guilty  of  a  misdemeanor. 

See  section  400,  ante. 

See  chap.  891  of  1893,  for  the  protection  of  purchasers  of  coal  in  cities  of 
over  eight  hundre  1  thousand  inhabitants,  and  under  twelve  hundred  thousand 
inhabitants,  and  providing  for  the  enforcement  thereof. 

Buying,  or  receiving  and  storing  for  hire,  by  false  weights  or  measures,  in  a 
recognized  and  most  important  department  of  commercial  business,  was  held, 
in  People  v.  Fish,  2  Park.,  200,  to  be  an  offense  under  the  Revised  Statutes. 

§  581.  Keeping  false  weights.— A  person  who  retains  in 
his  possession  any  weight  or  measure,  knowing  it  to  be  false,  un- 
less it  appears  beyond  a  reasonable  doubt  that  it  was  so  retained 
without  intent  to  use  it,  or  permit  it  to  be  used  in  violation  of  the 
last  section,  is  guilty  of  a  misdemeanor. 

§  582.  False  weights  and  measures  authorized  to  be 
seized. — A  person  who  is  authorized  or  enjoined  by  law  to  arrest 
another  person  for  a  violation  of  the  last  two  sections,  is  equaJljr 
authorized  and  enjoined  to  seize  any  false  weights  or  measure^ 
found  in  the  possession  of  the  person  so  arrested,  and  to  deliver- 
the  same  to  the  magistrate  before  whom  the  person  so  arrested  i& 
required  to  be  taken. 

§  583.  May  be  tested  by  committing  magistrate  and  de- 
stroyed or  delivered  to  district  attorney. — The  magistrate  to 
whom  any  weight  or  measure  is  delivered  pursuant  to  the  last 
section,  must,  upon  the  examination  of  the  defendant,  or  if  th& 
examination  is  delayed  or  prevented,  without  awaiting  such  ex- 
amination, cause  the  same  to  be  tested  by  comparison  with  staml- 
ards  conformable  to  law;  and  if  he  finds  it  to  be  false,  he  nux&*» 
cause  it  to  be  destroyed,  or  to  be  delivered  to  the  district  attorney 
of  the  county  in  which  the  defendant  is  liable  to  indictment 
trial,  as  the  interests  of  justice  in  his  judgment  require. 

§  584.  Shall  be  destroyed  after  conviction  of  offender- 

Upon  the  conviction  of  the  defendant,  the  district  attorney  nr* 
cause  any  weight  or  measure  in  respect  whereof  the  defend^*^ 
stands  convicted,  and  which  remains  in  the  possession  or  un  ^m 
the  control  of  the  district  attorney,  to  be  destroyed 
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§  585.  Stamping  false  weight  or  tare  on  casks  or  pack- 
ages.— A  person  who  knowingly  marks  or  stamps  false  or  short 
weights,  or  false  tare  on  any  cask  or  package,  or  knowingly  sells 
or  offers  for  sale  any  cask  or  package  so  marked,  is  guilty  of  a 
misdemeanor. 

See  section  406,  ante. 

§  585a.  Yiolations  of  regulations  for  sale  of  baled  hay 
and  straw. — A  person  who : 

1.  Sells  or  offers  for  sale  baled  hay  or  straw  containing  more 
than  twenty  pounds  of  wood  to  the  bale,  the  weight  of  which  is 
two  hundred  pounds  or  upward,  or  more  than  ten  pounds  of 
wood  to  the  bale  the  weight  of  which  is  less  than  two  hundred 
pounds ;  or 

2.  Sells  or  offers  for  sale  any  bale  of  hay  or  straw  upon  which 
the  correct  gross  weight  is  not  plainly  marked  or  which  weighs 
more  than  five  pounds  less  than  the  gross  weight  so  marked  there- 
upon, is  guilty  of  a  misdemeanor. 

This  section  was  added  by  chap.  692  of  1893,  and  will  go  into  effect,  Oc 
tober  1,  " — 


CHAPTER  X. 
Fraudulent  Insolvencies  by  Individuals. 

Section  586.  Fraudulent  conveyances. 

587.  Fraudulent  removal  of  property. 

588.  Knowingly  receiving  property. 

589.  Concealment  of  effects  of  insolvent  debtor. 

§586l  Fraudulent  conveyances. — A  person  who  either 
L  Becomes  a  party  to  a  conveyance  or  assignment  of  real  or 

personal  property,  or  of  an  interest  therein,  with  intent  to  defraud 

prior  or  subsequent  purchasers,  or  to  hinder,  delay,  or  defraud 

^editors  or  other  persons  ;  or 
VH:B    2.  Being  a  party  or  privy  to,  or  knowing  of,  such  a  conveyance 

or  assignment  so  made,  willfully  puts  the  same  in  use  as  having 

keen  made  in  good  faith  ; 
Is  guilty  of  a  misdemeanor. 

The  case  of  Loos  v.  Wilkinson,  14  St.  Rep.,  144;  51  Hun,  85,   5  N.  Y. 
wpp..  414,  was  reversed  in  23  St.  Rep.,  282;  113  N.  Y.,  485. 

|  TrMsferree. — The  person  who  receives,  as  well  as  the  one  who  transfers, 
■etiUe,  for  the  promotion  of  the  design  of  withholding  a  debtor's  property 
tau  the  satisfaction  of  the  demands  of  his  lawful  creditors,  are  both  rendered 
•  fv  criminal  as  to  be  guilty  of  a  misdemeanor.  Goodenough  v.  Spencer.  2 
J-*C.,  511.  The  vendee  cannot  shield  himself  from  its  consequences  on  the 
pwna  that  its  commission  arose  out  of  the  advice  sought,  for  his  protection, 

t  7 ,*& embarrassed  or  insolvent  cHent.    Id. 

1    Tbe  conveyance  of  his  property  by  a  judgment  debtor  to  his  wife,  made 
Tj^^eptedfor  the  purpose  of  cheating  and  defrauding  creditors,  renders 
T^?l5  of  ^  offense  under  this  section.     Lapham  v.  Marshall,  20  St.  Rep., 
^ 51  Hun,  40;  8  N.  Y.  Supp.,  603. 
**  Muter  of  Peterson,  39  St.  Rep.v  924;  15  N.  Y.  Supp.,  489. 
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§  587.  Fraudulent  reuiOYal  of  property  to  preyent  levy. 

— A  person  who  with  intent  to  defraud  a  creditor,  or  to  prevent 
any  of  his  property  from  being  made  liable  for  the  payment  of 
any  of  his  debts,  or  levied  upon  by  an  execution  or  warrant  of 
attachment,  removes  any  of  his  property  or  secretes,  assigns,  con- 
veys or  otherwise  disposes  of  the  same  ;  or  with  intent  to  defraud 
a  creditor,  removes,  secretes,  assigns,  conveys  or  otherwise  dis- 
poses of  any  of  his  books  of  account,  accounts,  vouchers  or 
writings  in  any  way  relating  to  his  business  affairs,  or  destroys, 
obliterates,  alters  or  erases  any  of  such  books  of  account,  ac 
counts,  vouchers  or  writings,  or  any  entry,  memorandum  or  min- 
ute therein  contained,  is  guilty  of  a  misdemeanor. 

Am'd  by  chap.  681  of  1893. 

This  amendment  added  the  latter  provision  of  the  present  section. 

See  subd.  25  of  section  56  of  Code  of  Criminal  Procedure. 

Crime. — It  is  a  crime  to  dispose  of  property  to  defraud  creditors.  String- 
field  v.  Fields,  7  Civ.  Pro.,  360. 

Carrying  watch. — The  carrying  of  a  watch  about  the  person  of  the  de- 
fendant was  held,  in  People  v.  Morrison,  13  Wend.,  399,  not  to  be  a  secreting 
of  property  within  the  meaning  of  section  26  of  the  Session  Laws  1831,  page 
896. 

Defense. — The  defendant  is  entitled  to  show  that  the  removal  of  his  prop^ 
erty  consisted  in  taking  it  with  him  on  a  change  of  residence  of  himself  and 
family.  Thomas  v.  People,  19  Wend.,  480.  Such  intended  removal  need  no* 
come  to  the  knowledge  of  the  complainant.     Id. 

See  Matter  of  Peterson,  39  St.  Rep.,  924;  15  N.  Y.  Supp.,  489. 

§  588.  Knowingly  receiving  property. — A  person  who  re- 
ceives any  property  from  another  knowing  that  the  same  is  trans- 
ferred or  delivered  to  him  in  violation  of,  or  with  intent  to  vio- 
late, the  last  section,  is  guilty  of  a  misdemeanor. 

§  589.  Concealment  of  effects  of  insolvent  debtor.— A^ 

person  who  being  an  applicant,  as  an  insolvent  debtor,  for  a  dis- 
charge from  his  debts,  or  for  exoneration  or  discharge  from  inx- 
prisonment,  or  having  made  a  general  assignment  of  his  property 
for  the  payment  of  his  debts,  willfully  either 

1.  Conceals  any  part  of  his  estate  or  effects,  or  any  book,  ac- 
count, or  other  writing  relative  thereto;  or 

2.  Omits  to  disclose,  to  the  court  before  which  his  application 
is  pending,  any  debt  or  deman.l  which  he  has  collected,  or  any 
transfer  of  property  which  he  has  made,  since  the  presentation  of 
his  application ;  or 

3.  Fraudulently  presents,  or  authorizes  to  be  presented  in  his 
behalf,  such  an  application,  in  a  case  where  it  is  not  authorize** 
by  law ;  or 

4.  Makes  or  presents  to  the  court  or  officer  in  support  of  sue* 
an  application,  a  petition,  schedule,  book,  account,  voucher,  ^>x 
other  paper  or  document,  knowing  the  same  to  contain  a  faLs^c 
statement ;  or 

5.  Fraudulently  makes  and  exhibits,  or  alters,  obliterates,  O* 
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troys  an  account  or  voucher,  relating  to  the  condition  of  his 
ire,  or  an  entry  or  statement  in  such  an  account  or  voucher ; 

L  Commits  any  fraud  upon  a  creditor,  to  induce  him  to  peti- 

i  for,  or  consent  to  such  a  discharge ;  or 

'.  Conspires  with,  or  induces  another  fraudulently  to  consent 

creditor  to  a  petition  for  such  discharge,  or  to  practice  any 

ad  in  aid  thereof ; 

[3  guilty  of  a  misdemeanor. 

ee  notes  under  section  587,  ante. 

Vhat  amounts  to  a  concealing  of  property.    McButt  v.  Hirsch,  4  Abb., 
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592.  Frauds  in  procuring  organization  of  corporation  or  increase  of 
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593.  Acting  for  foreign  corporations  not  authorized  to  do  business  in 
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595.  Misconduct  of  directors  of  banking  corporations. 

596.  Loans  made  in  violation  of  last  section,  not  invalid. 

597.  Sale  or  hypothecation  of  bank  notes  by  officer,  etc. 

598.  Officer  of  bank  putting  excessive  number  of  its  notes  in  circula- 

tion. 

599.  Officer  or  agent  of  banking  corporation,  making  guaranty  or  in- 

dorsement, in  its  behalf,  in  certain  cases. 

600.  Bank  officer  overdrawing  his  account. 

601.  Receiving  deposits  in  insolvent  bank. 

602.  Unlawful  investments  by  officers  of  savings  banks. 

603.  Misconduct  by  directors  of  monied  corporations. 

604.  Misconduct  by  bauks  and  bankers. 

605.  Unlawful  discount  of  bills  of  foreign  banks. 

606.  Misconduct  by  officers  of  banking  department. 

607.  Using  dies  and  plates  of  extinct  state  bank. 

609.  Private  banker  using  sign. 

610.  Misconduct  of  officers  and  directors  of  stock  corporations. 

611.  Misconduct  of  officers  and  employes  of  corporations. 

612.  Misconduct  of  officers  and  agents  of  pipe  line  corporations. 

613.  Misconduct  at  corporate  elections. 

614.  Presumption  of  knowledge  of  corporate  condition  and  business, 

and  of  assent  thereto  by  directors;  definitions. 

8ee  section  162  of  chap.  566  of  1890-1892. 

§390.  Frauds  in  the  organization  of  corporations. — A 

person  who : 

L  Without  authority  subscribes  the  name  of  another  to  or 
UBerts  the  name  of  another  in  any  prospectus,  circular  or  other 
advertisement  or  announcement  01  any  corporation  or  joint- 
Sock  association  existing  or  intended  to  be  formed,  with  intent 
to  permit  the  same  to  be  published,  and    thereby  lead  persons 
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to  believe  that  the  person  whose  name  is  so  subscribed  is  an 
officer,  agent,  member  or  promoter  of  such  corporation  or  associa- 
tion ;  or, 

2.  Signs  the  name  of  a  fictitious  person  to  any  subscription  for 
or  agreement  to  take  stock  in  any  corporation,  existing  or  pro- 
posed ;  or, 

3.  Signs  to  any  such  subscription  or  agreement  the  name  of 
any  person,  knowing  that  such  person  does  not  intend  in  good 
faith  to  comply  with  the  terms  thereof,  or  under  any  understand- 
ing or  agreement,  that  the  terms  of  such  subscription  or  agreement 
are  not  to  be  complied  with  or  enforced  ; 

Is  guilty  of  a  misdemeanor. 

Auo'd  by  chap.  692  of  1892. 

Virtually  includes  this  and  section  593,  ante,  as  they  stood  prior  to  tho 
amendment  of  1892. 

§  591.  Fraudulent  issue  of  stock,  scrip,  etc. — An  officer, 
agent  or  other  person  in  the  service  of  any  joint-stock  company 
or  corporation  formed  or  existing  under  the  laws  of  this  state,  or 
of  the  United  States,  or  of  any  state  or  territory  thereof,  or  of  any 
foreign  government  or  country,  who  willfully  or  knowingly,  with 
intent  to  defraud,  either : 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or  is* 
sued,  or  signs  or  executes,  or  causes  to  be  signed  or  executed, 
with  intent  to  sell,  pledges  or  issues,  or  causes  to  be  sold,  pledged 
or  issued,  any  certiiicate  or  instrument  purporting  to  be  a  certifi- 
cate or  evidence  of  the  ownership  of  any  share  or  shares  of  such 
company  or  corporation,  or  any  bond  or  evidence  of  debt,  or  writ- 
ing purporting  to  be  a  bond  or  evidence  of  debt  of  such  company 
or  corporation,  without  being  first  thereto  duly  authorized  by 
such  company  or  corporation,  or  contrary  to  the  charter  or  law* 
under  which  such  corporation  or  company  exists,  or  in  excess  of 
the  power  of  such  company  or  corporation  or  of  the  limit  imposed 
by  law  or  otherwise  upon  its  power  to  create  or  issue  stock  or 
evidence  of  debt ;  or 

2.  Reissues,  sells,  pledges  or  disposes  of,  or  causes  to  be  reissued, 
sold,  pledged  or  disposed  of,  any  surrendered  or  canceled  certifi- 
cates, or  other  evidence  of  the  transfer  or  ownership  of  any  such 
share  or  shares,  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding seven  years,  or  by  a  fine  not  exceeding  three  thousand 
dollars,  or  by  both. 

Am'd  by  chap.  662  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum  limit  of  imprison- 
ment. 

§  592.  Frauds  in  procuring  organization  of  corporation, 
or  increase  of  capital, — An  officer,  agent  or  clerk  of  a  corjx>ra- 

tion,  or  of  persons  proposing  to  organize  a  corporation,  or  to  in- 
crease the  capital  stodc  of  a  corporation,  who  knowingly  exhibits 
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e,  forged  or  altered  book,  paper,  voucher,  sccuritv  or  other 
mient  of  evidence  to  any  public  officer  or  board  authorized 
w  to  examine  the  organization  of  such  corporation,  or  to  in- 
cite its  affairs,  or  to  allow  an  increase  ot  its  capital,  with 
;  to  deceive  such  oflWr  or  board  in  respect  thereto,  is  pun- 

>t  exceeding  ten  years. 


ninimum  limit  of  punish- 

ions  not  authorized 

>n  or  corporation  who 
\ge  company  or  co-op- 
inized  outside  of  this 
;o-onerative  loan  and 
under  a  license  of  the 
this  state,  is  guilty  of 


ing  f or  f orrip  enyntwi  Mt  nAni  n  fc  t» 

1,  or  corporation,  who. 
agrnt  or  repre^Mativp  of  any  mortpp  mopnr  « 
an  and  building  association  organized  oatadeafAa 
ich  mortgage  company  or  cooperative  loin  and  buld- 
n  shall  not  he  authorized  under  a  licen*  0f  the  » 
:»f  banks  to  do  ImrineK  in  this  state:  or 
i<jent  or  representative  in  »» *b  If  ,  j^.  ^ 
er  than  a  moneyed  corpmlion,  ri'/i  0,  1„*2m 
ng,  mtmt/'muutt;'^ 
guaranty,"  ««Tim>'  "i^. 


rantee 


vfit  r  or  any  other  words  or  t(m  f^-        ' 
Ming  out  such  company  to  be »  mn^  ^T* 


;ock  corporations. — 

jure  in  any  vote  or  act 
of  them,  by  which  it 


surplus  profits  arising 
the  cases  and  manner 


•  pay  to  the  stockhold- 
1  stock  of  the  corpora- 
it  the  consent  <>f  the 

ct  evidence  of  debt  in 
k  actually  called  in, 
provide  the  means  of 

•thcr  evidenee  of  debt 


is  name  or  corporate  title,  or  tht  in  mnedm  wA 
\um  or  otherwise,  Art  pf  f^fk  My  ^  ^^7 
►r  vho  shall  advertise  or  pM&  fl, ^  ^'mm§ 

'«  !fl  this  State,  dirrrtly  r,  JpJfvJff  r%p^V"'* 
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-k.   to  receive  wi    ■  •••— 

•tth  intent  to  enable  any  stockholder  to  withdraw  any  part  of  the 
'■^••y  paid  in  by  him  or  his  stock  ;  or. 

-J.  T»>  apply  any  portion  of  the  funds  of  such  corporation,  ex- 
:y.  > ■■  i rpl us  profits,  directly  or  indirectly,  to  the  purchase  of  shares 
"'■  **  '  ^n  stock  ;  or, 

,  k  To  receive  any  such  shares  in  payment  or  satisfaction  of  a 
-■  *ot  <liio  t0  suc|j  corporation  ;  or, 

*■  Ti>  receive  in  exchange  for  the  shares,  notes,  bonds  or  other 
'  vi  liji:,.„s  0j  jc|>t  0f  guc^  corj)oration,  shares  of  the  capital  stock, 
;,,#l,s.  btnds  or  other  evidences  of  debt  issued  by  any  other  stock 
^'"^ration  engaged  in  another  line  of  business,  unless  authorized 

^jfUv  to  make  such  exchange. 
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Atn'd  by  chap.  692  of  1892. 

This  amendment  added  to  subd.  7  of  the  original  section  the  words  ' 
in  another  line  of  business,  unless  authorized  by  law  to  make  such  en 

It  is  an  offense  to  withdraw  or  pay  a  stockholder  any  part  of  tl 
atock.    Lorillard  t>.  Clyde,  48  St.  Rep.,  577;  15  N.  Y.  Supp.,  811. 

§  595.  Misconduct  of  directors  of  banking  corpor 

— A  director  of  a  corporation,  organized  under  the  laws 
state,  having  banking  powers,  who  concurs  in  any  vote  oi 
the  directors  of  such  corporation,  or  any  of  them,  by  whi 
intended,  either 

1.  To  make  a  loan,  or  discount,  by  which  the  whole  am 
the  loans  and  discounts  of  the  corporation  shall  be  great 
the  amount  allowed  by  law,  or,  where  there  is  no  expra 
tory  limitation  of  the  amount,  greater  than  three  times  its 
stock  then  paid  in  and  actually  possessed ;  or 

2.  To  make  a  loan  or  discount  to  any  director  of  such  < 
tion,  or  upon  paper  upon  which  any  such  director  is  resj 
to  an  amount  exceeding  the  amount  allowed  by  statute,  oi 
there  is  no  express  statutory  limitation  of  the  amount,  ex 
in  the  aggregate  one-third  of  the  capital  stock  of  such  corp 
then  pa^d  in  and  actually  possessed, 

Is  guilty  of  a  misdemeanor. 

§596.  Loans  made  in  violation  of  last  section, 
valid, — Nothing  in  the  last  section  shall  render  any  lo* 
by  the  directors  of  any  such  corporation,  in  violation  the 
valid. 

§  597.  Sale  or  hypothecation  of  bank  notes  by 
etc. — An  officer  or  agent  of  any  corporation  having 
powers,  who  sells,  or  causes  or  permits  to  be  sold,  any  bai 
of  such  corporation,  or  pledges  or  hypothecates,  or  causes 
mits  to  be  pledged  or  hypothecated,  with  any  other  coq 
association  or  individual,  any  such  notes,  as  a  security  fo 
or  for  any  liability  of  such  corporation,  is  punishable  by  ii 
ment  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
ceeding  five  thousand  dollars,  or  both. 

598.  Officer  of  bank  putting  excessive  numbei 
notes  in  circulation. — An  officer  or  agent  of  any  cor 
having  banking  powers,  who  issues  or  puts  in  circuln 
causes  or  permits  to  be  issued  or  put  in  circulation,  the  bai 
of  such  corporation  to  an  amount,  which,  together  with  i 
issues,  leaves  in  circulation  or  outstanding  a  greater  an 
notes  than  such  corporation  is  allowed  by  law  to  issue  ar 
late,  is  punishable  by  imprisonment  in  a  county  jail  not 
ing  one  year,  or  by  a  fine  not  exceeding  five  thousand  dc 
both. 
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§599.  Officer  or  agent  of  banking  corporation  making 
guaranty  or  indorsement,  in  its  behalf,  in  certain  cases. 

—An  officer  or  agent  of  any  banking  corporation,  who  makes 
or  (kiiTeraanjr  guaranty  or  indorsement  on  behalf  of  such  cor- 
P01™*!  Wi^)ji|y^^|^J^come  liable  upon    any  ot  its  dis- 

§  600.  Bank  officer  overdrawing  his  account  or  asking  for  or 
receiving  commissions  or  gratuities  from  persons  procuring  loans  or 
making  overdrafts  of  their  accounts. 

j  An  officer,  director,  agent,  teller,  clerk  or  employee  of  any  bank, 
l  banking  association,  saving  bank  or  trust  company,  who,  either, 
i  1.  Knowingly  overdraws  his  account  with  such  bank,  banking 
association,  savings  bank  or  trust  company,  and  thereby  obtains 
the  money,  notes  or  funds  of  any  such  bank,  banking  association, 
savings  bank  or  trust  company;  or 

2.  Asks  or  receives,  or  consents  or  agrees  to  receive,  any  com- 
mission, emolument,  gratuity  or  reward,  or  any  money,  property 
or  thing  of  value  or  of  personal  advantage,  for  procuring  or  enr 
deavoring  to  procure  for  any  person,  firm  or  corporation,  any  loan 
from,  or  the  purchase  or  discount  of  any  paper,  note,  draft,  check 
or  bill  of  exchange,  by  any  such  bank,  banking  association,  savings 
bank  or  trust  company,  or  for  permitting  any  person,  firm  or  cor- 
poration to  overdraw  any  account  with  such  bank,  banking  associar 
'     Hon,  savings  bank  or  trust  company,  is  guilty  of  a  misdemeanor. 

*  Amended  by  L.  1905,  chap.  248.    In  effect  April  20.  1905. 

•*""••    **»*w*  v  a«a^     MtpailS   111     IHSUlfCUt    Maun.  ^.*      ^411 

Si^fD^  te^6r  °r  C*erk  of  an*y  bank,  banking  association  or  sav- 
y I  wnk,  and  every  individual  banker  or  agent,  and  any  teller 
itoT  °*  an  individual  banker,  who  receives  any  deposits  know- 
°f>  «iat  such  bank,  or  association,  or  banker  is  insolvent,  is  guilty 
w  a  misdemeanor. 


an  insolvent  bank,  after 

Atkinson  c.  Rochester 

ragie  v.  Iladley,  99  N.  Y.,  131. 


ho»lZfCeptfon  of  deP°si,s  by  a»  officer  or  agent  of  i 
jwwjedge  of  its  insolvency,  is  declared  to  be  a  fraud. 
ri0»»23  8t  Rep.,  155;  114  N.  Y.,  175;  Cragie  r.  IIj 

M**4  Unlawful  investments  by  officers  of  savings  banks. 

"^ny  officer  or  trustee  of  a  savings  bank  authorizing  or  making 
^  ^vestment  of  the  funds  of  the  bank  in  securities,  not  author- 
^  by  law,  is  guilty  of  a  misdemeanor. 

j^'d  by  chap.  693  of  1892. 

5j*i  and  substituted  for  section  as  it  stood  prior  to  1892. 

Reformer  provision  transferred  to  subds.  1  and  2  of  section  611.  jyost  bv 
^ment  of  1892.  J      '    J 

folseentry  in  books  of  a  banking  corporation.  People  r.  Severance,  51  St. 
*P-»  399;  67  Hun,  182. 
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§  603.  Misconduct  by  directors  of  monied  corporations. 

— Every  director  of  ji  monied  coloration  who : 

1.  In  case  of  the  fraudulent  insolvency  of  such  corporation. 
shall  have  participated  in  such  fraud;  or 

2.  Willfully  does  any  act  as  such  director  which  is  expressly 
forbidden  by  law,  or  willfully  omits  to  perform  any  duty  imposed 
upon  him  as  such  director  by  law; 

Is  guilty  of  a  misdemeanor,  if  no  other  punishment  is  prescribed 
therefor  by  law. 

The  insolvency  of  a  monied  corporation  is  deemed  fraudulent 
unless  its  affairs  appear  upon  investigation  to  have  been  adminis- 
tered fairly,  legally,  and  with  the  same  care  and  diligence  that 
agents  receiving  a  compensation  for  their  services  are  bound,  l»v 
law,  to  observe. 

The  former  provision  was  transferred  to  sub  J.  3  of  section  611,  ]>(*{,  hy 
amendment  of  1892. 

The  former  provisions  of  sections  604-60G,  inclusive,  post,  were  consolidated 
into  the  present  section  by  the  amendment  of  1892. 

§  604:  Misconduct  by  banks  and  bankers.  —  Any  monie.l 
corr>oration  or  individual  banker  authorized  to  cany  on  the  busi- 
ness of  banking  under  the  laws  of  this  state  who : 

1.  Receives,  pays  out,  gives  or  offers  in  payment  as  money  to 
circulate,  or  who  attempts  to  circulate  as  money,  any  bill,  note  or 
other  evidence  of  debt  issued  or  purporting  to  have  been  issued 
by  any  corporation  or  individual,  situated  or  residing  without  this 
state,  and  which  bill,  note  or  other  evidence  of  debt  shall,  upon 
any  part  thereof,  purport  to  be  payable  or  redeemable  at  any  piaco 
or  by  any  corporation  or  individual  within  this  state;  or, 

2.  Issues,  utters  or  circulates,  any  money,  or  in  any  wav, 
directly  or  indirectly,  aids  or  assists  in  the  issuing,  uttering  or  cir- 
culating, as  money  within  this  state,  of  any  bank  bill,  note  or 
other  evidence  of  debt  in  the  similitude  of  a  bank  nolo  i.jued  or 
purporting  to  have  been  issued  by  any  corporation  or  individual 
situated  or  residing  without  this  state;  or  procures  or  receives,  in 
any  manner  whatever,  any  such  bank  bill,  note  or  other  evidence 
of  debt  with  intent  to  issue,  utter  or  circulate,  or  with  intent  to 
aid  in  issuing,  uttering  or  circulating  the  same  as  money  within, 
this  state ;  or, 

3.  Directly  or  indirectly  lends  or  pays  out  for  paper  discounted 
or  purchased  any  bank  bill,  note  or  other  evidence  of  debt,  which 
is  not  received  at  par  by  such  corporation  or  banker  for  debts  due 
such  corporation  or  banker;  or, 

•L  Issues  or  puts  in  circulation  any  bank  bill  or  nolo  of  any 
such  corporation  or  banker,  unless  the  same  shall  be  made  payable 
on  demand  and  without  interest,  except  bills  of  exchange  on  for- 
eign countries  or  places  beyond  the  limits  or  jurisdiction  of  the 
United  States ; 
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Is  guilty  of  a  misdemeanor.     Nothing  in  this  section  contained 

shall  be  construed  to  prohibit  any  sucn  corporation  or  banker 

from  receiving   and  paying  out  such  foreign   bank  bills  as  they 

shall  receive  at   par  in  the  ordinary  course  of  their  business,  or 

to  prohibit  such  corporation  or  banker  from  receiving   foreign 

notes  from  their  dealers  and  customers   in  the  regular  and  usual 

course  of  their  business,  at  a  rate  of  discount  not  exceeding  that 

Tvliicli  is  or  shall  be  at  the  time  fixed  by  law,  for  the  redemption 

of  the  bills  of  the  banks  of  this  state  at  their  agencies,  or  from 

obtaining  from  the  corporations,  associations  or  individuals  by 

which  such  foreign  notes  are  made,  the  payment  or  redemption. 

thereof. 

Former  provision  transferred  to  section  603,  ante. 
Added  by  chap.  092  of  1892. 

§  005.  Unlawful  discount  of  bills  of  foreign  banks.— 

Any  person,  association  or  corporation  within  the  state  who,  di- 
rectly or  indirectly,  on  any  pretense  whatever,  procures  or 
receives  or  offers  to  receive,  from  any  corporation  or  person,  any 
bank  bill  or  note  or  other  evidence  of  debt  in  the  similitude  of  a 
bank  note  issued  or  purporting  to  have  been  issued  by  any  cor- 
poration or  individual,  situated  or  residing  without  this  state,  at  a 
greater  rate  of  discount  than  is  or  shall  be  at  the  time  fixed  by 
^aw  for  the  redemption  of  the  bills  of  the  banks  of  this  state  at 
their  agencies,  is  guilty-of  a  misdemeanor. 

Former  provision  transferred  to  section  603,  ante.    Present  section  added  I  v 
chap.  692  of  1892. 

§  606.  Misconduct  by  officers  of  banking  department. 

— The  superintendent  of  banks,  or  any  officer  in  the  banking  de- 
partment who  countersigns  bills  or  notes  for  any  person  or  cor- 
poration exceeding  the  value  of  the  interest-bearing  stocks  of  the 
state  of  New  York   or  of  the  United  Stnt.es    or  akhur  spcn  ritioa 

§  608.  Unlawful  use  of  corporate  name  or  title. 

Any  person,  association  or  corporation,  other  than  a  moneyed 

corporation,  who  shall  within  this  state  directly  or  indirectly,  or 

through  agents  or  representatives  transact  business  under,  or  in 

**ywise  use  a  corporate  name  or  a  corporate  title  with  the  words 

trust,"  "bank;'   "banking,"   "insurance,"   "assurance,"  "in- 

[™y"e  "guarantee,"  "guaranty."  "savings,"  "investment;' 

°«n."  "  benefit,"  as  a  part  of  such  name  or  title,  is  guilty  of  a 

^mcanor;  provided,  however,  that  any  domestic  corporation, 

wr  than  a  moneyed  corporation,  heretofore  duly  organized  and 

'**tofore  duly  authorized  by  law  to  use  and  af the  time  of  the 

j**^  of  this  act  lawfully  using  either  or  any  of  such  words  as  a 

Jj  its  hwfvl  corporate  title,  may  lawfully  continue  to  use  such 

«^Ta/6  Mle'  Provided  and  *f  tt*  hein0  a  corporation  other  than  a 
#><*  corporation,  shall,  wherever  the  name  shall  be  printed, 

■/*Jn'  en?frwtfrf  w  dtsphyed,  add,  in  legible  English  characters, 

^   bftantially  the  same  size  and  style  as  the  name,  directly  under 
*d  name  or  immediately  in  connection  therewith,  wherever  so 

»^Ae  words  "not  a  moneyed  corporation" 

***  *flr  ^  1*H  <**P.  489.    In  effect  April  20,  1904. 
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§  009.  Private  banker  using  sign.— Any  person  engaged 
in  banking  in  this  state,  not  subject  to  the  supervision  of  the 
superintendent  ot  banks,  and  not  required  by  law  to  report  to 
such  superintendent,  who  was  not  engaged  in  such  banking  be- 
fore May  23,  1885,  who 

1.  Uses  an  office  sign  at  the  place  where  such  business  is  trans- 
acted, having  thereon  any  artificial  or  corporate  name,  or  other  words 
indicating  that  such  place  or  office  is  the  place  or  office  of  a  bank ;  or, 

2.  Uses  or  circulates  any  letter-heads,  bill-heads,  blank  notes, 
blank  receipts,  certificates,  circulars  or  any  written  or  printed 
paper  whatever,  having  thereon  any  artificial  or  corporate  name, 
or  other  word  or  words  indicating  that  such  business  is  the  busi* 
ness  of  a  bank ; 

Is  guilty  of  a  misdemeanor. 

The  former  provision  was  transferred  to  section  614,  post,  and  the  present 
section  added,  by  chap.  692  of  1892. 

§  610.  Misconduct  of  officers  and  directors  of  stock  cor- 
porations. — An  officer  or  director  of  a  stock  corporation  who: 

1.  Issues,  participates  in  issuing,  or  concurs  in  a  vote  to  issue 
any  increase  of  its  capital  stock  beyond  the  amount  of  the  capital 
stock  thereof,  duly  authorized  by  or  in  pursuance  of  law  ;  or, 

2.  Sells,  or  agrees  to  sell,  oris  directly  or  indirectly  interested  in 
the  sale  of  any  share  of  stock  of  such  corporation,  or  in  any  agree- 
ment to  sell  the  same,  unless  at  the  time  of  such  sale  or  agreement 
he  is  an  actual  owner  of  such  share ; 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for  not 
less  than  six  months,  or  by  a  line  not  exceeding  five  thousand  dol- 
lars, or  by  botL 

The  former  provision  was  transferred  to  section  614,  post,  and  the  present 
section  added,  by  chap.  692  of  1892. 

§  611.  Misconduct  of  officers  and  employes  of  corpora- 

tinilS-— A     A'xmntnv    nfVinnn     n front    n*  M*\ml  hhi  mAa^ttttt^QfpoTQtHOSi 

1.  Misconduct  of  officers  and  employes  of  corporations.  f  its  prop, 

i.  2.  Makes  or  concurs  in  milking  any  false  entry,  or  con-  *"  J^ 
i  omitting  to  make  any  material  entry  in  its  books  or  ac-  mntg;  ^ 
;  or,  .     .  sfeof ;  or, 

i.  3.  Knowingly  (1),  concurs  in  making  or  publishing  any  y  written 
i  report,  exhibit  or  statement  t>f  its  affairs  or  pecuniary  con-  editions, 
containing  any  material  statement  which  is  false,  or  (2),  ^^ 
or  concurs  in  omitting  any  statement  required  by  law  to  be  J^  guch 
\ed  therein ;  or,  t  same  to 

ded  by  L.  1906,  ch.  280.     In  effect  September  1,  1906.  y  person 

^^w*- •-^wtromj  or, 
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5.  If  a  notice  of  an  application  for  an  injunction  affecting  the 
property  or  business  of  such  joint-stock  association  or  corporation 
is  served  upon  him,  omits  to  disclose  the  fact  of  such  service  and 
the  time  and  place  of  such  application  to  the  other  directors,  offi- 
cers and  managers  thereof ;  or, 

6.  Refuses  or  neglects  to  make  any  report  or  statement  lawfully 
reauired  by  a  public  officer ; 
is  guilty  of  a  misdemeanor. 

The  former  provision  was  transferred  to  section  614,  po$t,  by  chap.  692  of 
1802. 

Subdivisions  1  and  2  of  present  section  embody  former  section  602;  subd.  8 
embodies  former  section  608;  subd.  5  embodies  former  section  612;  and  subds. 
4  and  6  are  new.  The  section,  as  it  now  stands,  was  added  by  chap.  692  of 
1892. 

Am'd  by  chap.  692  of  1893. 

This  amendment  inserted,  in  subd.  4,  the  words  "  make  any  proper  entry  in 
the  stock  book  of  such  corporation  as  required  by  law,  or  to  exhibit  or,"  and 
will  go  into  effect,  October,  1,  1898. 

§  613.  Misconduct  of  officers  and  agents  of  pipe-line 
corporations. — Any  officer,  agent  or  manager  of  a  pipe-line 
corporation,  who: 

1.  Neglects  or  refuses  to  transport  any  product  delivered  for 
transportation,  or  to  accept  and  allow  a  delivery  thereof  in  the 
order  of  application,  according  to  the  general  rules  of  the  corpora- 
tion,  as  provided  by  law ;  or 

2.  Charges,  accepts  or  agrees  to  accept  for  such  receipt,  trans- 
portation and  delivery,  a  sum  different  from  the  amount  fixed  by 
wch  regulations ;  or 

3.  Allows  or  pays,  or  agrees  to  allow  or  pay,  or  suffers  to  be 
allowed  or  paid  or  repaid,  any  draw-back,  rebate  or  allowance,  so 
that  any  person  shall,  by  any  device,  have  or  procure  any  trans- 
portation of  products  over  such  pipe-line  at  a  less  rate  or  charge 
than  is  fixed  in  such  regulations; 

Ispuilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  not  exceeding  six 
months,  or  by  botL 

The  former  provision  was  transferred  to  section  611,  ante,  and  the  present 
*dk>n  added,  by  chap.  692  of  1802. 

§  *lt.  Misconduct  at  corporate  elections. — Any  person 
who: 

1.  Votes  or  issues  a  proxy  to  vote  at  any  meeting  of  the  stock- 
WMera  or  bondholders,  or  both,  of  a  stock  corporation,  upon  any 
■tock  or  bond,  if  the  person  in  whose  behalf  such  vote  is  given 
k  *>U  not  then  have  the  title  to  the  stock  represented  by  such 
t  **tificate  or  to  such  bond,  and  shall  not  have  it  in  his  possession 
( nd  control,  notwithstanding  such  stock  or  bond  shall  then  stand 

\°°  the  books  of  such  corporation  in  the  name  of  the  person  in 
*uoae  behalf  such  vote  is  given  ;  or, 


§  613,  sub.  2.     Misconduct  at  corporate  elections. 

2.  Bein  2.  Being  entitled  to  vote  at  (1)  any  meeting  of  the  stoc 
a  proxy  tC  holders  or  bondholders  or  both  of  a  stock  corporation,  sells  h 
value ;  or,  rote,  or  who  issues  a  proxy  to  vote  to  any  perron  for  any  sum 

3.  Acts  money  or  thing  of  value,  except  as  expressly  authorized  by  lav 
kites  an  of  or, 

or  violates  [Amended  by  L.  1901,  ch.  588,  to. take  effect  April  27,  1901. 

by  him  as  The  npw  m^tter  \B  jn  italics.    The  words  "such  meeting'  we 

conduct  as  omitted  ftt  (1)-] 
Is  guilty 

The  former  provision  was  transferred  to  section  614,  ante,  and  the  present 
section  added,  by  chap.  692  of  1892. 

§  614.  Presumption  of  knowledge  of  corporate  condi- 
tion, and  business  and  of  assent  thereto  by  directors;  de- 
finitions.— It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  is  a  foreign 
corporation,  if  it  carries  on  business  or  keeps  an  office  therefor  in 
this  state. 

The  term  "  director "  as  used  in  this  chapter  includes  any  of 
the  persons  having,  by  law,  the  direction  or  management  of  the 
affairs  of  a  corporation,  by  whatever  name  described. 

A  director  of  a  corporation  or  joint-stock  association  is  deemed 
to  have  such  a  knowledge  of  the  affairs  of  the  corporation  or 
association  as  to  enable  him  to  determine  whether  any  act,  pro- 
ceeding or  omission  of  its  directors  is  a  violation  of  this  chap- 
ter. If  present  at  a  meeting  of  the  directors  at  which  any 
act,  proceeding  or  omission  of  such  directors  in  violation  of 
this  chapter  occurs,  he  must  be  deemed  to  have  concurred 
therein,  unless  he  at  the  time  causes  or  in  writing  requires  his 
dissent  therefrom  to  be  entered  on  the  minutes  of  the  directors. 
If  absent  from  such  meeting,  he  must  be  deemed  to  have  con- 
curred in  any  such  violation,  if  the  facts  constituting  such  vio- 
lation appear  on  the  record  or  minutes  of  the  proceedings  of 
the  board  of  directors,  and  he  remains  a  director  of  the  corpo- 
ration for  six  months  thereafter  without  causing  or  in  writing 
requiring  his  dissent  from  such  violation  to  be  entered  on  such 
record  or  minutes. 

The  former  provision  was  retained,  and  sections  609,  610,  611  and  618,  anUt 
were  transferred  to,  and  embodied  iu,  the  present  section,  by  chap.  693  of 
1892 


CHAPTER  XIL 

Frauds  in  the  &ile  of  Passage  Tickets, 

Section  615.  Sale  of  passage  tickets  on  vessels  and  railroads  forbidden  ex- 
cept by  agents  specially  authorized. 

616.  Sales  by  authorized  agents,  restricted. 

617.  Unauthorized  persons  forbidden  to  sell  certificates,  receipts,  etc, 

for  1  he  purpose  of  procuring  tickets. 

618.  Fraud  in  sale  of  passage  tickets. 

619.  Conspiring  to  sell  passage  tickets  in  violation  of  law. 
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s  620.  Conspirators  may  be  indicted,  notwithstanding  object  of  con- 
spiracy has  not  been  accomplished. 

621.  Offices  kept  for  unlawful  sale  of  passage  tickets,  declared  dis- 

orderly houses. 

622.  Owners,  pursers,  etc*  allowed  to  sell  tickets. 

623.  Station  masters,  conductors,  etc. ,  allowed  to  sell  tickets. 

624.  What  must  be  stated  in  passage  tickets. 

625.  Sale  of  tickets  not  filled  out  as  required  in  lost  section,  a  misde- 

meanor. 

626.  Certain  sales  and  exchanges  of  passage  tickets. 

627.  M  Company  "  defined. 

15.  Sale  of  passage  tickets  on  vessels  and  railroads 
dden  except  by  agents  specially  authorized.— No  per- 
iall  issue  or  sell,  or  offer  to  sell,  any  passage  ticket,  or  an  in- 
ent  giving  or  purporting  to  give  any  right,  either  absolutely 
on  any  condition  or  contingency  to  a  passage  or  conveyance 
any  vessel  or  railway  train,  or  a  berth  or  state-room  in  any 
1,  unless  he  is  an  authorized  agent  of  the  owners  or  con- 
38  of  such  vessel,  or  of  the  company  running  such  train,  ex- 
&s  allowed  by  sections  six  hundred  and  sixteen  and  six  hun- 
and  twenty-two;  and  no  person  is  deemed  an  authorized 
t  of  such  owners,  consignees  or  company,  within  the  meaning 
e  chapter,  unless  he  has  received  authority  in  writing  there- 
SDecifying  the  name  of  the  company,  line,  vessel  or  railway 
rlrich  he  is  authorized  to  act  as  agent,  and  the  city,  town  or 
-other  with  the  street  and  street  number,  in  which  his 
'|*ffc*rf_  \e  sale  of  tickets. 
.#^7"*Hh*97.    To  take  effect  Sept.  1,  1897. 

^***        authorized  agents  restricted.— No  person, 

in  section  six   hundred  and  twenty-two,  shall 

**M^b^t  e  any  money  or  valuable  thing  as  a  consider- 

VMa  age  or  conveyance  upon  any  vessel  or  railway 

rocurement  of  any  ticket  or  instrument  giving 

B^ive  a  right,  either  absolutely  or  upon  a  condi- 

fc',  to  a  passage  or  conveyance  upon  a  vessel  or 

1  berth  or  state-room^  on  a  vessel,  unless  he  is  an 

within  the  provisions  of  the  last  section ;  nor 

was  such  agent,  sell  or  offer  to  sell,  any  such 

i;bertli  or  state-room,  or  ask,  take  or  receive  any 

iny  bucIi   passage,  conveyance,   berth  or  state- 

the  office  designated  in  his  appointment,  nor 

[uthorized  to  act  as  such  agent  according  to  the 

at  section,  nor  for  a  sum  exceeding  the  price 

l^e  of  such  sale  by  the  company,  owners  or  con- 

^el  or  railway  mentioned  in  the  ticket     Nothing 

J  chapter  contained  shall  prevent  the  properly 

kf  any  transportation  company  from  purchasing 

p  authorized  agent  of  any  other  transportation 

Ifor  a  passenger  to  whom  he  may  sell  a  ticket  to 

art  of  the  line  for  which  he  is  the  properly 

x>  as- to  enable  such  passenger  to  travel  to  the 
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place  or  junction  from  which  his  ticket  shall  read     Every  person 
who  shall  have  purchased  a  ticket  from  an  authorized  agent  of  a 
railroad  company,  which  shall  not  have  been  used,  or  shall  have 
been  used  only  in  part,  may,  within  thirty  days  after  the  date  of 
tnc*  sale  of  said  ticket,  present  the  same,  unused  or  partly  used, 
for  redemption,  at  the  general  office  of  the  railroad  company  which 
i^ued  said  ticket,  or  at  the  ticket  office  where  said  ticket  was  sold, 
or  at  the  ticket  office  at  the  point  to  which  the  ticket  has  been 
u-e  1.     If  said  ticket,  wholly  unused,  shall  be  presented  for  re- 
demption at  the  ticket  office  where  sold,  the  same  shall  be  then 
"and  there  redeemed  by  the  agent  in  charge  of  said  ticket  office  at 
the  price  paid  for  said  ticket     If  said  ticket,  partly  used,  shall  be 
presented  for  redemption  at  the  ticket  office  where  sold,  or  at  the 
ticket  office  at  the  point  to  which  used,  the  ticket  agent  at  either 
of  said  offices,  upon  the  delivery  of  said  ticket,  shall  issue  to  the 
Wder  thereof  a  receipt,  properly  describing  said  ticket  and  set- 
ting forth  the  date  ot  the  receipt  of  said  ticket,  and  the  name  of 
the  person  from  whom  received,  and  shall  thereupon  forthwith 
transmit  said   ticket  for  redemption  to  the  general    office      It 
shall  be  the  duty  of  every  railroad  company  to  redeem  tickets  pre- 
sented for  redemption,  as  in  this  section  provided  for,  promptly 
and  within  not  to  exceed  thirty  days  from  the  date  of  presentation 
at  the  general  office  or  from  the  date  of  the  aforesaid  receipt     A 
wholly  unused  ticket  shall  be  redeemed  at  the  price  paid  therefor. 
A  partly  used  ticket  shall  be  redeemed  at  a  rate  which  shall  be 
equal  to  the  difference  between  the  price  paid  for  the  whole  ticket 
and  the  cost  of  a  ticket  of  the  same  class  between  the  points  for 
tfliich  said  ticket  was  actually  used.     Mileage  books  shall  be  re- 
deemed within  thirty  days  after  the  date  of  the  expiration  thereof 
in  the  same  manner.     Every  railroad  company  which  shall  wrong- 
fully refuse  redemption,  as  in  this  section  provided  for,  shall  for- 
'fit to  the  aggrieved  party  fifty  dollars,  which  sum  may  be  re- 
covered, together  with  the  amount  of  redemption  money  to  which 
lJ.je  party  is  entitled,  in  an  action  in  any  court  of  competent  juris- 
"Jcrion,  together  with  costs;  but  no  such  action  can  be  maintained 
Uri  less  commenced  within  one  year  after  the  cause  of  action  ac- 
crued, 
-^md  ch.  506,  1897.    To  take  effect  Sept.  1, 1897. 

§  617.  Unauthorized  persons  forbidden  to  sell  certifi- 
Catfs»  receipts,  etc.,  for  the  purpose  of  procuring  tickets. 

^^o  person  other  than  an  agent  appointed,  as  provided  in  section 
r,l^„  shall  sell,  or  offer  to  sell,  or  in  any  way  attempt  to  dispose  of 
,ir,v  order,  certificate,  receipt  or  other  instrument  for  the  purpose, 
"r  under  the  pretense,  of  procuring  any  ticket,  or  instrument 
fIlpntioned  in  section  615,  upon  any  company  or  line,  vessel  or 
■ul way  train  therein  mentioned.  And  every  such  order  sold  or 
JX'^redfor  sale  by  any  agent,  must  be  directed  to  the  company, 
**~  t  jers  or  consignees  at  their  office. 

Tljotigh  section  615  was  repealed  by  chap.  384  of  1882,  the  reference  to  that 
otion  lias  been  allowed  to  remain  in  this  section. 

§  **18.  Fraud  In  sale  of  passage  tickets. — A  person  guilty 
«   violation  of  any  of  the  provisions  of  the  preceding  sections 
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twenty-nine,  who  sells  or  pledges  any  merchandise  for  which  a  bill  of  lading, 
receipt  or  voucher  has  been  issued  bv  him,  without  the  consent  in  writing 
thereto  of  the  person  holding  such  bill,  receipt  or  voucher,  is  punishable  by 
imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  both. 

§  633.  Bill  of  lading  or  receipt  issued  by  warehouseman  must  be 
canceled  on  delivery  of  the  property.— A  person  mentioned  in  section  six 
hundred  and  twenty-nine,  who  delivers  to  another  any  merchandise  for  which 
a  bill  of  lading,  receipt  or  voucher  has  been  issued,  unless  such  receipt  or 
voucher  bears  upon  its  face  the  words  "not  negotiable/'  plainly  written  or 
stamped,  or  unless  such  receipt  is  surrendered  to  be  canceled  at  the  time  of 
such  delivery,  or  unless,  in  the  case  of  a  partial  delivery,  a  memorandum 
thereof  is  indorsed  upon  such  receipt  or  voucher  is  punishable  by  imprison- 
ment not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both. 

g  634.  Property  demanded  by  process  of  law.— The  last  two  sections  do 
not  apply  to  any  case  where  property  is  demanded  by  virtue  of  legal  process 

§  634a.  Failure  to  issue  bill  of  lading.— Any  person  who,  being  the 
owner,  master  or  agent  of  any  vessel  transporting  merchandise  or  property  be- 
tween ports  of  this  state,  departs  with  such  vessel  or  causes  such  vessel  to  de- 
part from  the  port  where  such  merchandise  or  property  is  taken  on  board, 
without  giving  or  tendering  to  the  shipper  of  such  merchandise  or  property,  if 
a  bill  of  lading  be  demanded  by  such  shipper,  a  bill  of  lading  or  shipping  docu- 
ment as  provided  by  section  forty-one  of  the  domestic  commerce  law,  is  guilty 
of  a  misdemeanor. 

Added  by  L.  1898,  ch.  156.    In  effect  September  1,  1898. 


CHAPTER  XIV. 
Malicious  MiscJtUf  and  Other  Injuries  to  Property. 

Section  635.  Injuries  to  railroad  tracks,  etc. 

636.  Damaging  building,  etc.,  by  explosion. 

637.  Burning  certain  properly,  liow  punished. 

638.  Altering,  etc.,  signal  or  light  for  vessel,  etc. 

639.  Injury  and  unlawful  use,  e.c.,  of  telegraph  and  telephone  prop- 

erty. 

640.  Malicious  injury  ami  destruction  of  property. 
640a.  Trespasses  on  Indian  lands. 

640b.  Trespasses  <  n  Onondaga  reservation. 
640c.  Cutting  ice  in  f.  out  of  premises  of  another. 

641.  Divulging,  etc..  telegram,  a  misdemeanor. 

642.  Opening  or  publishing  a  sealed  letter,  etc. 

643.  Allixing  advertisement  to  another's  land,  etc.,  how  punished. 

644.  Presumptive  evidence  against  certain  persons. 

645.  Endaugeriug  life  by  maliciously  placing  explosives  near  build- 

ing. 

646.  Malicious  injury  to  standing  crops,  when  a  misdemeanor 

647.  Removal  of  linoks  and  works  of  an. fioin  library;  willful  injury 

to  works  of  art,  ornamental  trees,  etc. 

648.  Malicious  injury  to  ccitain  articles  in  museum,  etc.,  how  pun- 

ished. 

649.  Destroying  or  delay  of  election  returns. 

650.  Property  in  house  of  worship,  etc. 

651.  r»  law  fid  interference  with  gas  meter  or  steam  valves. 

652.  Driving  vehicle,  etc..  on  sidewalks. 

653.  Compelling  another  to  do  <<r  not  to  do  a  lawful  act. 

654.  Injury  to  property,  interference  with  railroad  cars,  etc,  how 

punished. 
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§  635.  Injuries  to  railroad  tracks,  etc. — A  person  who; 

1.  Displaces,  removes,  injures  or  destroys  any  rail,  sleeper,  switch,  bridge, 
viaduct,  culvert,  embankment,  or  structure,  or  any  part  thereof,  attached,  up* 
pertaining  to  or  connected  with  any  railway,  or  by  any  other  means  attempts 
to  wreck,  destrv  /,  or  so  damage  any  car,  tender,  locomotive  or  railway  train 
or  part  thereof,  whil3  moving  or  standing  upon  any  railway  track  in  this  suite, 
as  to  render  such  car,  tender,  locomotive  or  railway  train  wholly  or  partially 
unfitted  for  its  ordinary  use,  whether  operated  by  steam,  electricity  or  other 
motive  power;  or, 

2.  Places  any  obstruction  upon  the  track  of  any  such  railway  ~t 
or, 

3.  Willfully  destroys  or  breaks  any  guard  erected  or  maintained 
by  a  railroad  corporation  as  a  warning  signal  for  the  protection 
of  its  employes  ;  or, 

4.  Willfully  discharges  a  loaded  firearm,  or  projects  or  throws 
a  stone  or  other  missile  at  a  railway  train,  or  at  a  locomotive,  car 
or  vehicle  standing  or  moving  upon  a  railway;  or, 

5.  Willfully  displaces,  removes,  cuts,  injures  or  destroys  any 
wire,  insulator,  pole,  dynamo,  motor,  locomotive,  or  any  part 
thereof,  attached,  appertaining  to  or  connected  with  any  railway 
operated  by  electricity,  or  willfully  interferes  with  or  interrupts 
any  motive  power  used  in  running  such  road,  or  willfully  places 
any  obstruction  upon  the  track  of  such  railroad,  or  willfully  dis- 
charges a  loaded  firearm,  or  projects  or  throws  a  stone  or  any 
other  missile  at  such  railway  train  or  locomotive,  car  or  vehicle, 
standing  or  moving  upon  such  railway  ;  or, 

6.  Removes  a  journal-brass  from  a  car  while  standing  upon  any 
railroad  track  in  this  state,  without  authority  from  some  person 
who  has  a  right  to  give  such  authority ; 

Is  punishable  as  follows: 

1.  If  thereby  the  safety  of  any  person  is  endangered,  by  im- 
prisonment for  not  more  than  twenty  years. 

2.  In  every  other  case,  by  imprisonment  for  not  more  than  five 

Am\l  by  chap.  280  of  1890. 

This  amendment  added  a  fourth  subdivision  to  the  original  section. 

Ara'd  by  chap.  692  of  1893. 

This  amendment  added  to  the  first  subdivision  the  words  •'  or  other  motive 
power,"  inserted  a  new  subdivision  numbered  the  third,  and  changed  the  num- 
bering of  the  former  third  and  fourth  subdivisions  to  the  fourth  and  fifth  re- 
spectively. 

The  amendment  of  1895  inserted  the  first  part  of  subdivision  6  down  to 
words  *•  is  punishable." 

§  636.  Damaging  building,  etc.,  by  explosion.— A  per- 
son who  unlawfully  and  maliciously,  by  the  explosion  of  gun- 
powder, or  any  other  explosive  substance,  destroys  or  damages 
iny  building  or  vessel,  is  punishable  as  follows: 

1.  If  thereby  the  life  or  safety  of  a  human  being  is  endangered; 
by  imprisonment  for  not  more  than  ten  years; 

2.  In  every  other  case  by  imprisonment  for  not  more  than  five 
▼cara. 


§  637.  Burning  certain  property,   how  punished.— A 

person  who  willfully  bums  or  sets  fire  to  any  grain,  grass,  or 
flowing  crop,  or  standing  timber,  or  to  any  building,  fixtures  or 


§  tws.  Altering,  etc.,  signal  or  ngnt  ior  vessel,  < 

A  person  who,  with  intent  to  bring  a  vessel,  railway  engi 
railway  train  into  clanger,  either 

1.  Unlawfully  or  wrongfully  shows,  masks,  extinguishes, 
or  removes  a  light  or  other  signal ;  or 

2.  Exhibits  any  false  light  or  signal ; 

Is  punishable  by  imprisonment  for  not  more  than  ten  yea 

§  630.  Injury  and  unlawful  use,  etc.,  of  telegrapl 
telephone  property. — A  person  who  willfully  or  malic 
displaces,  removes,  injures  or  destroys, 

1.  A  public  highwav  or  bridge,  or  a  private  way  laid  < 
authority  of  law,  or  a  bridge  upon  such  public  or  private  w 

2.  A  pier,  boom  or  dam,  lawfully  erected,  or  maintained 
any  water  within  the  state,  or  hoists  any  gate  in  or  about 
dam ;  or 

3.  A  pile,  or  other  material,  fixed  in  the  ground  and  us 
securing  any  sea-bank  or  sea-walls,  or  the  bank  or  dam  c 
river  or  other  water,  or  any  dock,  quay,  jetty  or  lock  ;  or 

i.  A  buoy  or  beacon,  lawfully  placed  in  any  waters  with 
state ;  or 

5.  A  tree,  rock,  post  or  other  monument,  which  has  been 
erected  or  marked  for  the  purpose  of  designating  a  point  i 
boundary  of  the  state,  or  of  a  county,  city,  town,  or  village,  < 
farm,  tract,  or  lot  of  land,  or  any  mark  or  i \mimn  there< 

§  6!-a.  Fake  alarms  of  fire ;  unlawful  interference  with  lire  lI)OU  a 
alum  legraph  systems.  pjer  0] 

Any>erson  who  shall  wilfully  give  any  false  alarm  of  fire,  or  fithou 
who  sHl  wilfully  tamper,  meddle  or  interfere  with  any  station  cut, 
or  sigri  box  of  any  fixe  alarm  telegraph  system,  or  who  8^a^^(j^! 
wilfull;  break,  injure,  deface  or  remove  any  such  box  or  station,  n  ^^ 
or  who  hall  wilfully  break,  injure,  destroy,  or  disturb  any  of  the  my  m, 
wires,  pies  or  other  supports  and  appliances  connected  with  <  jnveya 
forming  part  of  any  fire  alarm  telegraph  system  shall  he  gui}  >mmun 
of  a  mHemeanor,  and  upon  conviction  thereof  shall  be  punis1  2  linei  ^ 
by  a  fin  of  not  less  than  ten  dollars  or  by  imprisonment  for  g0"?t]C° 
less  tha:  ten  days  or  by  both  such  fine  and  imprisonment.  Q]j     ^ 

Amend*  bv  L.  1905,  chap.  279.    In  effect  September  1,  1905.  Ore   men 


& 


§  640.  Malicious  injury  and  destruction  to  property. 

Subd.  16.  Any  person,  who  in  any  manner,  for  exhibition  or  dish  r 
»  who  ahiplay,  shall  after  the  first  day  of  September,  nineteen  hundred  and ' 
to  occupy,  gve^  pjace  or  cause  to  be  placed,  any  word,  figure,  mark,  picture, " 
aentJQngd  design,  drawing,  or  any  advertisement,  of  any  nature  upon  any1 
&  Api|fla?>  standard,  color  or  ensign  of  the  United  States  of  America1 
ceded  for  or  state  flag  of  this  state  or  ensign,  or  shall  expose  or  cause  to  bee 
■■noeoraj  exposed  to  public  view  any  such  flag,  standard,  color  or  ensign,1* 
luL-.'        uP°n  which  after  the  first  day  of  September,  nineteen  hundred** 
Ml  Dobo  an(*  **ve>  8^a^  have  been  printed,  painted  or  otherwise  placed,  or  r 
■mUm,  too  to  which  shall  be  attached,  appended,  affixed,  or  annexed,  any  V 
IlTSJmm  word,  figure,  mark,  picture,  design,  or  drawing,  or  any  advertise-  *" 
■■■  WJ"  ment  of  any  nature,  or  who  shall,  after  the  first  day  of  September,  "' 
MMor.aod  nineteen  hundred  and  five,  expose  to  public  view,  manufacture,  *» 
SSar*  8e^>  exP09^  for  sale,  give  away,  or  have  in  possession  for  sale,  or  r 
Arm)  TfoUd  to  give  away,  or  for  use  for  any  purpose,  any  article,  or  substance,  '» 
Sm    h&  be*n6  an  article  of  merchandise,  or  a  receptacle  of  merchandise  or  ^ 
aim.        article  or  thing  for  carrying  or  transporting  merchandise,  upon  n 
mTi^1  which  a^ ter  the  first  CKV  °f  September,  nineteen  hundred  and  five,  l* 
it- Step!  ehall  have  been  printed,  painted,  attached,  or  otherwise  placed,  a  a 
feaamtoL  rePresentation  °f  any  9Ucn  AaP»  standard,  color  or  ensign,  to  ad-  *" 
Apenoowvortise,  call  attention  to,  decorate,  mark,  or  distinguish,  the  article  e 
*£ecotor  substance,  on  which  so  placed,  or  who  shall  publicly  mutilate,  3 
■dvthuiee  deface,  defile,  or  defy,  trample  upon,  or  cast  contempt,  either  by  *. 
i  $•!•     wor(J9  or  ac*>  upon  any  such  flag,  standard,  color  or  ensign,  shall  jr 
rA  person  ^e  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  3e 
L  L  Cuts  d  fine  not  exceeding  one  hundred  dollars  or  by  imprisonment  for  n- 
■Jtowing,  not,  more  than  thirty  days,  or  both,  in  the  discretion  of  the  court;  -e- 
Ff  p    r,iflnd  shall  also  forfeit   a   penalty  of  fifty  dollars  for  each  such  r& 
Omental  •  °^ense?  to  ^°  recovered  with  costs  in  a  civil  action,  or  suit,  in  any  n> 
like  state* cmil"t  having  jurisdiction,  and  such  action  or  suit  may  be  brought  tit 
.'Seven  by  or  in  the  name  of  any  citizen  of  this  state,  and  such  penalty  %d 
^•njpwhen  collected  less  the  reasonable  cost  and  expense  of  action  or  se 
l^f  S*»  tjsuit  and  recovery  to  be  certified  by  the  district  attorney  of  the  ey 
^lan   \eoun^7  in  which  the  offense  is  committed  shall  be  paid  into  the  to 
ifl<Wn    ■  treasury  of  this  state;  and  two  or  more  penalties  may  be  sued  for  ed 
Worest^nd   recovered    in   the   same   action   or   suit.      The  words,   flag,  g} 
.•Enters  standard,  color  or  ensign,  as  used  in  this  subdivision  or  section,  ,n> 
■**»  fruit  t shall  include  any  flag,  standard,  color,  ensign,  or  any  picture  or  0r 
1^*  ,   ^representation,  of  either  thereof,  made  of  any  substance,  or  repre- 
4Q^jneented  on  any  substance,  and  of  any  size,  evidently  purporting  to 
r^eiwinjbe,  V     ~  -  .    *     *r  ..    , 

^"IwStainn 
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Maliciously  injures  any  ice  upon  any  waters  from  win 
is  taken  as  an  article  of  merchandise  with  intent  to  injui 
owner  thereof,  or  enters  or  skates  upon  any  pond  or  bo 
water  not  navigable,  kept  and  used  for  the  purpose  of  taki 
therefrom  as  an  article  of  merchandise,  and  upon  or  adj> 
which  a  notice  has  been  placed  in  a  conspicuous  position  f 
ding  such  entry,  and  stating  the  purpose  tor  which  said  tx: 
water  is  kept  or  used,  or  puts  or  throws  upon  or  into  any 
pond  or  body  of  water  any  stick,  stone  or  other  substance  1 
injury  of  the  ice  or  water ;  or, 

8.  "Unlawfully  takes  or  carries  away  or  interferes  with  < 
turbs  by  an  means  the  oysters  or  other  shell-fish  of  an 
legally  planted  upon  the  bed  of  any  river,  bay,  sound  or  w* 
this  state,  or  removes,  pulls  up  or  destroys  any  stake  or 
designated  or  marking  out  any  legally  planted  oyster  fc 
another,  is  guilty  of  a  misdemeanor;  and  any  oyBters  p! 
upon  the  bed  of  any  waters  of  this  state  leased  by  the  coi 
sioners  of  fisheries  shall  be  deemed  legally  planted,  and  evi 
that  any  bont  or  vessel  has  been  used  for  the  purpose  of  ti 
carrying  away  or  interfering  with  such  oysters  shall  be  pro 
tive  evidence  of  guilt  as  against  the  owner,  master  or  crew  o: 
vessel;  or, 

9.  Intrudes  or  places  any  hovel,  shanty  or  building  upc 
within  the  limits  of  any  lot  or  piece  of  land  within  any 
porated  city  or   village,  without  the  consent  of  the  own- 
within  the  boundaries  of  any  street  or  avenue  within  suck 
or  village;  or, 

10.  Kills,  wounds  or  traps  any  bird,  deer,  squirrel,  rabi 
other  animal  within  the  limits  of  any  cemetery  or  public  bi_ 
ground,  or  of  any  public  park  or  pleasure  ground,  or  remoir 
young  of  any  such  animal,  or  the  eggs  of  any  such  bird,  fro" 
cemetery,  park  or  pleasure  ground,  or  expose  for  sale,  or  knov 
buys  or  sells  any  bird  or  animal  so  killed  or  taken ;  or, 

1 1.  Drives  or  leads  along  a  public  highway  a  wild  and  d 
ous  animal,  or  a  vehicle  or  engine  propelled  by  steam,  e 
upon  a  railroad,  along  a  public  highway,  or  causes  or  c 
such  animal,  vehicle  or  engine  to  be  so  driven,  led,  or  to  be 
to  pass,  unless  a  person  of  mature  age  shall  precede  sucb  a: 
vehicle  or  engine  by  at  least  one-eighth  of  a  mile,  carrying 
light,  if  in  the  night  time,  and  gives  warning  to  all  persons  * 
he  meets  traveling  such  highway,  of  the  approach  of  such  si 
vehicle  or  engine;  or, 

12.  Takes  or  attempts  to  take,  without  the  consent  of  the  • 
of  any  lake  or  pond,  any  fish  from  the  waters  thereof,  pro 
sucli  lake  or  pond  is  so  situated  that  fish  cannot  pass  the 
from  the  waters  of  any  other  lake,  pond  or  stream,  either  ] 
or  owned  by  other  persons;  or  without  the  consent  of  the  « 
of  any  such  lake  or  pond,  places  therein  any  piscivorous  t 
any  poison  or  other  substance  injurious  to  the  health  of  fi 
lets  the  waters  out  of  any  such  lake  or  pond  with  intent  tc 
fish  therefrom  or  to  harm  fish  therein ;  or, 
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13   Tnfa-l*.  w  ftWvt1  ^.  ftrra01T  or  itg  fl3rtures  uniforms  arms  or 

!  «nenw>  or  other  property  therein  deported;  or     *         «™™™.  anas  or 

the  ni 


tij  ,   ^^  upon  any  nfle-raage  lawfully  uaed  by  or  in  Connection  with 
1  ;V,MM'  Property  situate  thereon,  or  who  willfully 


LCfl    Ml: 


to  i  Maintain  or<k*r 
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640,  eubd,  16.  Any  person,  who  in  any  manner,  for  phlMNM 

either?    &&pl*J>  *AoH  place  or  cause  to  be  placed,  any  word,  figi*6>  inffr% 

Utnil  wit  icter*,  design,  drawing  or  any  advertisement,  of  any  nature,  upon 

J^p^ff  any  flag,  standard,  color  or  ensign  of  the  United  States  oii  ttate  flag 

Wjtt»  of  thiB  state  or  ensign,  or  shall  expose  or  cause  to  be  exposed  to 

13.  A  public  view  any  such  flag,  standard,  color  or  ensign,  upon  which 

to^Tj  s**a^  ^fi  printed,  painted,  or  otherwise  placed,  or  to  which  shall  be 

flftlorW  attached,  appended,  affixed,  or  annexed,  any  word,  figure,  mark,  pie- 

*,T\n    lnre>  desi9n*  or  drawing,  or  any  advertisement  of  any  nature,  or  who 

^^H  shall  expose  to  public  view,  manufacture,  sell,  expose  for  sale,  give 

Ti  or    away*  or  have  in  possession  for  sate,  or  to  give  away,  or  for  use  for 

Jtojto  any  purpose,  any  article,  or  substance,  being  an  article  of  merchon- 

c«jt  dm,  or  a  receptacle  of  merchandise  upon  which  shall  have  been 

«i(**wc  P™ted*  painted,  attached,  or  otherwise  placed,  a  representation  if 

^^H  any  such  flag,  standard,  color,  or  ensign,  to  advertise,  call  attention 

ivnufm  *0'  *tecoratei  fli^rfe,  or  distinguish,  the  article,  or  substance,  on  which* 

~dr!&  so  $acedr  or  who  shall  publicly  mutilate,  deface,  defile,  or  defy, 

i  trample  upon,  or  cast  contempt,  either  by  works  or  act,  upon  any  tuch 

rldddi  '"' "'/b  s*andard>  color,  or  ensign  ,  shall  be  deemed  guilty  of  a  misde* 

r«j.  uj  meaner,  and  shall  be  punished  by  a  fine  not  exceeding  one  hundred 

Fhi**iQt  dol-'irs  or  hij  imprisonment  for  not  morr  than  thirty  days,  or  both. 

I  in  the  discretion  of  the  court.    The  words,  flag,  standard,  color  or 

ensign,  as  used  in  this  subdivision  or  section,  shall  include  any  flag* 

standard,  color,  ensign,  or  any  picture  or  representation,  of  ifllill 

thereof,  made  of  uny  substance,  or  represented  on  any  substance,  mM 

of  any  size,  evidently  purporting  to  be,  either  of,  said  flag,  standard, 

■  color  or  ensign,  of  the  United  States  of  America,  or  a  picture  or 

representation,   of  either  thereof,  upon  which  shall  be  shown  the 

colors,  the  stars,  and  the  stripes,  in  any  number  of  either  thereof, 

uilSnuS  or  ty   ^hich   the  person  seeing  the  same,  without  deliberation  may 

Dtadwiife  h**Heve  the  same  to  represent  the  flag,  colors,  standard,  or  ensign, 

of  the  United  States  of  America.     Hits  subdivision  and  section  shell 

not  apply  to  any  act  permitted  by  the  statutes  of  the  United  State* 

of  America  or  by  the  United  States  army  and  navy  regulations  nor 

shall  it  be  construed  to  apply  to  a  newspaper,  periodical,  book, 

640a*    ff}™phlet,  circular,  certificate,  diploma,  warrant  or  commission  if 


ftbd. 


'O'Doni 


'  t*3  appointment  to  office,  ornamental  picture,  article  of  jewelry,  or 
«,  excep  tionery  for  use  in  correspondence,  on  any  of  which  shall  be  printed, 
•j7  h*  Pa^€^  or  pl&ctd'  *****  fat*  disconnected  from  any  adimrtiiftmeiwt* 
ffk-l     ±m*nd*dbrL.  1W3,  cUp.  27*,  to  fade*  iff**  Sept.  I,  iMe. 

,utf^w  \n  reiuovct)  irom  vue 


§  642.  Opening  or  publilEing  a  lifter,  et  cetera* 

A  person  who  wilfully,  and  without  authority,  either 

1.  Opens  or  reads,  or  causes  to  be  opened  or  read,  a  sealed  letter, 
egram,  or  private  paper;  or 

2.  Publishes  the  whole  or  any  portion  of  such  a  letter,  or  tele- 
am,  or  private  paper,  knowing  it  to  have  been  opened  or  read 
thout  authority;  or 

3.  Takes  a  letter,  telegram  or  private  paper,  belonging  to  an- 
ler,  or  a  copy  thereof,  and  publishes  the  whole  or  any  portion  f 
jreof ;  or  jp 

4.  Publishes  the  whole  or  any  portion  of  such  letter,  telegram,  * 
private  paper,  knowing  it  to  have  been  taken  or  copied  without  " 
thority;  or  - 

5.  Publishes  or  causes  to  be  published,  or  connives  at  the  pub- 
ation  of  any  letter,  telegram,  or  private  paper  or  of  any  portion  l 
any  letter,  telegram,  or  private  paper  found  on,  or  among  the 
ects  of,  any  person  who  has  been  dangerously  wounded,  or  who  j 
b  committed  suicide,  or  who  has  died  suddenly,  or  who  has  been 
kind  dead,  unless  such  letter,  telegram,  or  nriyate  naner  shall  I 
ve  been  produced  pursuant  to  law  before  a  coroner  at  an  inquest,  I 
d  the  publication  of  such  letter,  telegram,  or  private  paper,  or 

such  portion  of  such  letter,  telegram,  or  private  paper  shall 
ve  been  declared  by  that  coroner  in  writing  to  be  necessary  to 
1  in  the  discovery  of  a  crime,  or  of  the  identity  of  the  wounded 

deceased  person;  or 

6.  Any  person  having  or  obtaining  access,  either  with  or  with- 
t  the  consent  of  the  lawful  owner,  to  any  original  list,  compilarX 
m  or  other  collection  of  the  names  of  customers  or  subscribers} 
t  less  than  five  hundred  in  number,  or  to  any  other  original  list,\ 
mpilation  or  other  collection  of  names  not  less  than  five  huni 
ed  in  number,  used  in  connection  with  any  Ibwful  business  o  | 
cupation  whatsoever,  and  who,  without  the  consent  of  such  lav 
I  owner,  shall  take  possession  of  any  such  original  list,  compil 
m,  or  other  collection,  or  any  part  thereof,  or  shall  make 
use  to  be  made,  or  take  possession  of,  a  copy  or  duplicati 
ereof,  or  of  any  part  thereof,  or  who  shall  aid,  abet  or  inc 
vy  other  person  to  take  or  to  copy  or  to  cause  to  be  copied 
ken,  any  such  list,  compilation  or  collection,  or  any  p 
ereof ;  or 

7.  Any  person  who  may  have  heretofore  obtained  or  may  lit 
ter  obtain  any  such  list,  compilation  or  other  collection  sped) 

subdivision  six  hereof,  or  any  part  thereof,  or  any  copy 
iplicafion  of  such  list,  compilation  or  collection  or  any  / 
ereof,  or  the  information  contained  in  any  such  list,  comp 
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to  be  necessary  to  aid  in  the  diacoYery  of  a  crime,  or  of  the  Identity  of 
nded  or  deceased  person,  ia  guilty  of  a  misdemeanor.  Am'd  by  ch.  of 
n  effect  Sept.  1,  1900. 

e  the  only  writing  is  on  the  outside  of  the  sealed  envelope  and  in  the 
of  instructions  to  the  carrier  as  to  what  to  do  with  the  enclosure,  the 
t  does  not  constitute  a  sealed  letter  within  either  of  the  provisions  of 
tion  and  the  opening  of  such  envelope  is  not  a  violation  thereof.  Mc- 
k  v.  Perry,  14  St.  Rep.  154 ;  47  Hun,  72.  If  anything  of  this  nature, 
open,  unsealed  letter.    Id. 

43.  Affixing  adrertisement  to  another's  land,  etc., 
mnished. — A  person  who  places  upon  or  affixes  to,  or 
.  or  procures  to  be  placed  upon  or  affixed  to,  real  property  not 
m,  or  a  rock,  tree,  wall,  fence,  or  other  structure  thereupon, 
ut  the  consent  of  the  owner,  any  words,  characters,  or  de- 
is  a  notice  of,  or  reference  to,  any  article,  business,  exhibi- 
n-ofession,  matter  or  event,  is  punishable  by  imprisonment 
t  more  than  six  months,  or  by  a  fine  of  not  more  than  two 
ed  and  fifty  dollars,  or  by  both. 

44.  Presumptive  evidence  against  certain  persons. 

;  placing  or  affixing  of  any  words,  characters,  device,  or  no- 
f  any  article,  business,  cr  other  thing,  to  or  upon  any  prop- 
r  place  specified  in  the  last  section,  is  presumptive  evidence 
lie  proprietor,  vendor,  or  exhibitor  thereof  caused  or  procured 
me  to  oe  so  placed  or  affixed. 

45.  Endangering  life  by  maliciously  placing  explo- 
near  building. — A  person,  who  places  in,  upon,  under, 
;t,  or  near  to,  any  building,  car,  vessel  or  structure,  gun- 
?r,  or  any  other  explosive  substance,  with  intent  to  destroy, 

down  or  injure  the  whole  or  any  part  thereof,  under  such 
istances,  that,  if  the  intent  were  accomplished,  human  life  or 

would  be  endangered  thereby,  although  no  damage  is  done, 
Itv  of  a  felony, 
cctions  201  and  636,  ante. 

46.  Malicious  injury  to  standing  crops,  when  a 
inieanor. — A  person,  who  maliciously  injures  or  destroys 
tanding  crops,  grain,  cultivated  fruits,  or  vegetables,  the 
rty  of  another,  in  any  case  for  which  punishment  is  not 
arise   prescribed   by  this  Code  or  by  some  other  statute,  is 

of  a  misdemeanor. 

ection  640,  ante. 

People  v.  Upton,  29  St  Rep.,  778;  9  N.  Y.  Supp.,  684. 

47.  Removal  of  books  and  works  of  art  from  library; 
al  injury  of  works  of  art,  ornamental  trees,  etc. — Any 

nwho, 

Removes  or  assists  in  removing  any  book,  manuscript,  map. 
coin,  medal,  painting  or  other  literary  article  or  work  of  art 
the  library  building  of  any  reference  library  company,  ex- 
for  i*s  preservation  or  repair,  or  for  the  purpose  of  its  deposit 
Hie  other  building  of  the  company,  or,  being  a  trustee  or  offi- 
19 
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cer  of  such  company,  consents  to  the  removal  then 
such  removal  refuses  to  permit  the  same  to  be  restoi 
2.  Not  being  the  owner  thereof,  and  without  law! 
willfully  injures,  disfigures,  removes  or  destroys  i 
monument,  work  of  art,  or  useful  or  ornamental  im| 
any  shade  tree  or  ornamental  plant,  whether  situated 
grounds  or  upon  the  street,  road  or  sidewalk,  cemet 
park  or  place,  or  removes  from  any  grave  in  a  cemet 
ers,  memorials  or  other  tokens  of  affection,  or  oth 
nected  with  them.  — -■    ■■— 

§  648.  Wilful  or  malicious  injury  to  certain  articles  in 
galleries,  museums,  <tc. 

A  person  who  wilfully  or  maliciously  cuts,  tears,  def 
figures,  soils,  obliterates,  breaks  or  destroys,  a  book,  ms 
Sui,  engraving,  statue,  coin,  model,  apparatus,  spec 
SS  ™rk  of  literature  or  object  of  art,  or  curiosity, 
fo  a  public  library,  gallery,  ™3eum/7^ 
or  in  a  library  gallery,  museum,  collection  or  exhibition 
to  any  incorporated  college  or  university,  or  to  any  oil 
porated   institution   devoted   to   educate**,   science 
artistic,   historic   or  charitable   purposes,  is  punishabl 
prisonment  in  a  state  prison  for  not  more  than  three  yea 
county  jail  for  not  more  than  one  year,  or  by  a  fine  oi 
than  five  hundred  dollars,  or  by  both  such  fine  and  imp 

Amended  by  L.  1907,  ch.  405.    In  effect  September  1,  1907. 

literates  or  destroys  the  same,  or  does  any  other  a 
vents  the  delivery  of  it  as  required  by  law ;  and  i 
takes  away  from  such  messenger  any  such  report, 
certified  copy,  with  intent  to  prevent  its  delivery, 
fully  does  any  injury  or  other  act  in  this  section  spe 
ishable  by  imprisonment  in  a  state  prison  not  e 
years. 

Am'd  by  chap.  G62  of  1892. 

This  amendment  omitted  the  statement  of  the  minimum 
ruent. 

>ee  section  94,  ante. 

Application. — This  section  is  evidently  leveled  against  tw< 
s-ms:  (1)  A.  messenger  appointed  by  authority  of  law;  (2)  A 
interferes  with  sucli  messenger.  People  v.  Wise,  3  N.  Y.  C 
X.  S.,  90. 

It  is  directed  acrainst  misconduct  of  messengers  in  charge  of 
appointed  by  authority  of  law,  or  those  who  interfere  with  s 
and  the  words  "  or  who  willfully  docs  any  injury  or  other  ac 
specified."  do  not  enlarge  the  scope  of  the  section,  or  affect  an 
those  specified.    Id. 
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This  section  should  be  so  construed  with  section  94,  ante,  as  not  to  make  a 
doable  crime  of  one  act.    Id. 

§  650.  Property  in  house  of  worship,  etc.  —  A  person, 
riio  willfully  and  without  authority,  breaks,  defaces  or  otherwise 
injures  any  house  of  religious  worship,  or  any  part  thereof,  or  any 
ippurtenance  thereto,  or  any  book,  furniture,  ornament,  musical 
nstrument,  article  of  silver  or  plated  ware,  or  other  chattel  kept 
herein  for  use  in  connection  with  religious  worship  is  guilty  of 
dbny. 

fee  section  14,  ante. 

§  651.  Unlawful  interference  with  gas  or  electric  meterijn^ 
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5.  Retains  possession  of  or  refuses  to  deliver  any  mixer  or 
era,  meter  or  meters,  lamp  or  lamps,  or  other  appliances  \ 
may  be  or  may  have  been  loaned  or  rented  to  them  by  any  p< 
company  or  corporation  for  the  purpose  of  furnishing  gas,  el 
city  or  power  through  the  same,  or  who  sella,  loans  or  in  any 
ner  disposes  of  the  same  to  any  person  or  persona  other  ilia 
said  person,  company  or  corporation  entitled  to  the  possessi 
the  same ;  or 

6.  Sets  on  fire  any  gas  escaping  from  wells,  broken  or  le 
mains,  pipes,  valves  or  other  appliances  used  by  any  person, 
pany  or  corporation,  in  conveying  gas  to  consumers,  or  inte 
in  any  manner  with  the  wells*  pipes,  mains,  gate-boxes,  v 
stop-cocks,  wires,  cables,  conduits,  or  any  other  appliances,  mi 
ery  or  property  of  any  person,  company  or  corporation  enj 
in  furnishing  gas  to  consumers  unless  employed  by  or  actin 
der  the  authority  and  direotion  of  such  person,  company  o 
poration ;  or 

7.  Opens  or  causes  to  be  opened  or  reconnects  or  causes  to  ' 
connected  any  valve  lawfully  closed  or  disconnected  by  a  di 
steam  corporation ;  or 

8.  Turns  on  steam  or  causes  it  to  be  turned  on,  or  to  re 
any  premises  when  the  same  has  been  lawfully  stopped  froi 
tering  such  premises,  is  guilty  of  a  misdemeanor. 

Am'd  by  ch.    of  1900. 

Am'd  by  chap.  219  of  1888. 

This  amendment  inserted,  after  the  words  "  illuminating  gas  '  in  the 
nal  section,  the  words  "  full  or  natural  gas,"  and.  before  the  word  "obstr 
the  wonh  "  willfullv  with  intent  to  injure  or  defraud." 

Am'd  by  chap.  692  of  1892. 

This  amendment  divided  the  former  section  mtrUwo  subdivisions,  add* 
additional  ones,  substituted  the  word  "  intention  "  for  the  word  "  intent 
omitted  from  the  part  forming  the  second  subdivision  the  words  "  wi 
with  intent  to  injure  or  defraud." 

Am'd  by  chap.  699  of  1892. 

This  amendment  retained  the  first  two  subdivisions  literally  m  the 
piior  to  the  present  subdivisions  and  substituted  for  sulidivisions  3 and  4 
former  section,  the  present  four  subdivisions  and  the  last  clause  of  the 
prior  thereto. 

Am'd  by  chap.  692  of  1893. 

This  amendment  added  subds.  1,  2,  7  and  8  of  the  present  section,  ar 
go  into  effect,  October  1,  1893. 

See  section  15,  antt\ 

This  section,  prior  to  the  amendment  of  1892,  prescribed  no  pcnali 
this  amendment  provided  a  penalty. 

See  People  r.  Hollenbeck.  1  N.  V.  Cr.,  437,  note;  &>  How.,  401:  IV 
McTameny,  1  N.  ^   '>    Hfr  Qf>  Hun,  505;  13  Abb.  N.  C,  56;  66  Ho 

§639.   Dri  ~~"       "         ^  x 

who  willfully  and      S  °52a.     Riding  bicycle  on  sidewalk  or 
tie,  sheep,  horse,         A   ^Mm  ^        ,         .f,  „ 

by  a  tine  of  fifty      A  pet80n  who  ™*Wy  and  without  authority 

thirty  days,  or  be  upon  a  sidewalk  or  foot-path  constructed,  maintai 

SubdiT^iou  1   to  remain  for   the  exclusive  use  of  pedestrians 

Ss^aT-  i0herej  Hide'pa1h  for  hicyol€8  is  "*■*■-  -i 

a  street    t  a  city.    P°^ed  ^y  or  village,  is  guilty  of  a  misdemeat 
pritfoiiment  not  <:•    *>y  *  fine  of  not  more  than  twenty-five  dollars    o 

10TNC  Y*Sn\  Fl    m€nt  f°r  n0t  m0TC  tHan  tW€nty  *****  or  both' 
133  N.  Y.,  3i7. '         [Inserted  by  L.  1901,  eh.  560,  to  take  effect  Api 
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"his  section  makes  it  a  misdemeanor  willfully  and  without  authority  to 
re  along  a  sidewalk.  Fisher  t.  Village  of  Cambridge,  44  St.  Rep.,  317;  183 
Y.f  527;  4  Silv  (Ct.  App.),  187. 

I  person  cann  »t  make  use  of  the  sidewalk  to  drive  upon  to  his  store  with- 
L  subjecting  himself  to  fine  or  imprisonment,  or  both,  by  the  statute  law  of 
s  state.     RaueDstein  r.  X.  Y.,  L.  &  W.  R.  R.  Co',  47  St.  Rep.,  140. 

§  653.  Compelling  another  to  do  or  not  to  do  a  lawful 

it* — A  person,  who  with  a  view  to  compel  another  person  to  do 
r  to  abstain  from  doing  an  act  which  such  other  person  has  a 
real  right  to  do  or  to  abstain  from  doing,  wrongfully  and  unlaw- 
afly, 

1.  Uses  violence  or  inflicts  injury  upon  such  other  person  or  . 
i':s  family,  or  a  member  thereof,  or  upon  his  property,  or  threatens  ) 
rueh  violence  or  injury ;  or  «*-• 

2.  Deprives  any  such  person  of  any  tool,  implement,  or  cloth- 
.:i;r.  «=r  hinders  him  in  the  use  thereof;  or 

3.  U.ses  or  attempts  the  intimidation  of  such  person  by  threats 
Dr  force; 

Is  guilty  of  a  misdemeanor. 

Ann!  by  chap.  384  of  1882. 

This  amendment  was  marie  before  the  Code  went  into  effect. 
See  Milxi.  5  of  section  168,  ante;  section  673,  post. 

See  People  v.  Crotty,  30  St.  Rep.,  46;  9  N.  Y.  Supp.,  93S;  People  «.  Len- 
harJt,4N.  Y.  Cr.,  326. 

§  fo4.  Injury  to  property,  interference  with  railroad  ears,  etc.,  how 

punished.  —  A  person  who  unlawfully  and  willfully  destroys  or  injures  any 
real  or  personal  property  of  another,  or  who  without  authority  or  permission 
from  a  person  who  has  the  right  to  give  such  authority  or  permission,  loosens 
tny  brake  or  blocking  of  any  car  standing  on  any  railroad  track  in  this  state, 
<r  without  like  authority  or  permission,  puts  upon  or  runs  any  hand  car,  or 
<rther  car,  on  auy  railroad  track  in  this  state,  or  without  like  authority  or  per- 
mission, interferes  or  meddles  with  any  brake  or  coupling  of  auy  car  while 
sanding  or  moving  on  any  railroad  track  in  this  state,  or  taTtes  any  part  there- 
in, in  a  case  where  the  punishment  is  not  specially  prescribed  by  statute,  is 
punishable  as  follows : 

1.  If  the  value  of  the  property  destroyed,  or  the  diminution  in  the  value  of 
the  property  by  the  injury  is  more  than  twenty -five  dollars,  by  imprisonment 
f»irnot  mo:"e  tlmn  four  years. 

2.  In  any  other  case,  hy  imprisonment  for  not  more  than  six  months,  or  by 
iliue  of  not  more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and 
imprisonment. 

3.  And  in  addition  to  the  punishment  prescribed  therefor,  he  is  liable  in 
reble  damages  for  the  injury  done,  to  be  recovered  in  a  civil  action  by  the 
amer  of  such  property,  or  the  public  officer  having  charge  thereof. 

Am'd  by  chap.  186  of  1892. 

This  amendment  introduced  into  the  original  section  the  provision  as  to  inter- 
reoce  with  railroad  cars.  etc. 
See  section  *U0,  ante. 

The  case  of  People  t.  Kane,  39  St.  Rep.  752 ;  15  N.  Y.  Supp.,  612 ;  was  re- 
rsed  in  42  St.  Rep.  724;  131  X.  Y.  113. 

Application.  — This  section  was  limited  to  cases  where  the  punishment  is 
i  fixed  by  statute.  Von  Hoffman  p.  Kendall,  44  St.  Rep.  485 ;  17  N.  Y. 
pp.,  713. 

Intent.  — The  act  alone  does  not  constitute  the  crime.     People  v.  Kane,  43 
Rep.  724;  131  N.  Y.,  113;  rev'g  39  St.  Rep.,  752;  15  N.  Y.  Supp  ,  612. 
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This  section  relates  to  acts  unlawfully  and  willfully  done  to  the  prop 
another.  People  v.  Christy,  47  St.  Rep.,  926;  65  Hun,  350;  20  N.  Y. 
278. 

The  intention  with  which  the  offense  was  committed  is  not  material 
proved  by  the  people.  People  v.  Kane.  42  St.  Rep.,  724;  181  N.  \ 
rev'g  39  St.  Rep..  752;  15  N.  Y.  Supp.,  612.  The  accused  may  give  f 
in  proof  of  a  just ilicat ion  for  his  act.  Id.  If  the  act  was  done  in  def 
the  possession  of  property,  the  criminality  which  constitutes  the  pun 
offense  is  lacking.     Id. 

In  order  to  establish  the  offense  under  this  section,  the  elements  of 
lawful  and  of  a  willful  destruction  of  property  must  exist  and  be  prove 
Though  a  destruction  may  be  willful,  whether  it  is  unlawful  may  be 
tion  which  must  be  decided  by  the  jury  upon  the  evidence  showing  th 
or  motive.    Id. 

If  a  person  unlawfully  and  willfully  destroys  or  injures  the  real  or  p 
property  of  another,  he  is  guilty  of  a  criminal*  offense.  Wrench  c.  Sam 
47  St.  Rep.,  379. 

What  property  included. — The  term  "personal  property/*  as  used 
section,  cannot  be  construed  to  mean  only  inanimate  property.  Pt 
Christy,  47  St.  Rep.,  126;  05  ITun,  350;  20  N.  Y.  Supp.,  278. 

The  offense  of  willfully  killing  a  horse  or  other  animal  by  poisou  is 
able  by  indictment  under  this  section.     Id.     All  acts  that  might  jx)ss 
included  in  sections  655  and  660,  }>t>8tt  are  not  excluded  from  the  opera 
this  section.     Id. 

The  malicious  killing  of  a  domestic  animal  is  a  misdemeanor.  Pe 
Woodward,  31  Hun,  58;  People  f.  Smith,  5  Cow.,  258;  Bump  r.  B< 
Wend.,  421. 

See  People  v.  Bosworth,  45  St.  Rep.,  516;  64  Hun,  78;  19  N.  Y. 
117. 

§  654a.  Throwing  any  substance  en  Highway  to  injure  cycle.- 
ever.  with  intent  to  prevent  the  free  use  of  a  cycle  thereon/  shall  throi 
or  place,  or  shall  cause  or  procure  to  be  thrown,  dropped  or  placed,  in  f 
any  cycle  path,  avenue,  street,  sidewalk,  alley,  road,  highway  or  pub! 
or  place,  any  glass,  tacks,  nails,  pieces  of  metal,  brier,  thorn  of  other  su 
which  might  injure  or  puncture  any  tire  used  on  a  cycle,  or  which 
wound,  disable  or  injure  any  person  using  such  cycle,  shall  be  guilty  o: 
demeanor  and  ou  conviction  be  lined  not  less  than  five  nor  more  th< 
dollars. 

Aided  by  chap.  304  of  1896.     In  effect  April  17,  1896. 

TITLE  XVI. 

CRUELTY  TO   ANIMALS. 

Section  655.  Overdriving  animal;  failing  to  provide  proper  sustenance 

656.  Abandonment  of  disabled  animal,  a  misdemeanor. 

657.  Failure  to  provide  proper  food  a»»d  drink  to  impounded 

658.  Selling  or  offering  to  sell  or  exposing  disabled  animal. 

659.  Carrying  animal  in  a  cruel  manner,  a  misdemeanor. 

660.  Animal  wantonly  poisoned,  or  attempted  to  be  poisoned 

demeanor. 

661.  Throwing  substance  injurious  to  animals  in  public  place 

demeanor. 

662.  Keeping  milch  cows  in  unhealthy  places  and  feeding  the 

food  producing  unwholesome  milk  a  misdemeanor. 

663.  Transporting  animals  for  more  than  24  consecutive  hour 

demeanor. 

664.  Setting  on    foot  rights   between    birds  and  animals,  a 

meanor. 
605.  Keeping  place  used  for  fighting  birds,  etc.,  a  misdemeani 

666.  Running  horses  on  hichway,  a  misdemeanor. 

667.  Leaving  state  to  elude  provisions  of  this  title, 


Of  the  State  Of  New  York.  295 

8.  Fines  and  penalties  to  be  paid  over  to  a  society. 
•9.  Definitions. 

ses  against  the  "  Game  Laws  "  of  this  state,  see  sections  51,  83, 120, 
ft,  217  and  245  of  chap.  488  of  1892,  as  amended. 

.  OverdriTing  animal;  failing  to  provide  proper 
ice, — A  person  who  overdrives,  overloads,  tortures  or 
eats  or  unjustifiably  injures,  maimes,  mutilates,  or  kills 
al.  whether  wild  or  tame,  and  whether  belonging  to  him- 
anotlier.  or  deprives  any  animal  of  necessary  sustenance, 
rink,  or  neglects  or  refuses  to  furnish  it  such  sustenance 
or  causes,  procures  or  permits  any  animal  to  be  over- 
verloaded,  tortured,  cruelly  beaten,  or  unjustifiably  in- 
dmed,  mutilated  or  killed,  or  to  be  deprived  of  necessary 
drink,  o*  who  willfully  sets  on  f<x>t,  instigates,  engages 
any  way  furthers  any  act  of  cruelty  to  any  animal,  or 
tending  to  produce  such   cruelty,  is  guilty  of  a  misde- 

■1-  27  of  section  56  of  Code  of  Criminal  Procedure. 
H  law— At  common  law,  cruelty  to  an  animal  wa^  not  indictable 
'ou  the  ground  that  it  gave  pain  to  the  animal,  and  for  the  protection 
*«ke  ot  the  animal.  People  r.  Brunell,  4s  How.,  435.  But,  under 
"cumstamvs,  acts  of  cruelty  were  indictable  ut  common  law;  for  in- 
hen  publicly  committed  to  the  annoyance  of  the  public,  or  when  com- 
th  n  mriJriflnaJqU.pt  to  injure  the  owner  of  the  animal.  Id. 
at  ion.— Thk  iHBMBMMliaiUtfU.  vori.  relate  to  acts  unjustifiably 

lun<  'onment  of  disabled  animal.  J 

,2  eing  tlie  owner  or  possessor,  or  having  charge  or 

r  maimed,  diseased,  disabled  or  infirm  animal,  who 

rvoj  i  animal,  or  leaves  it  to  die  in  a  street,  road  or  public 

^f;  >  allows  it  to  lie  in  a  public  street,  road  or  public 

Lnal  lan  three  hours  after  he  receives  notice  that  it  is  left 

*vt  'iiiltv  of  a  misdemeanor.     Anv  agent  or  officer  of  the 

■rim  >ciety  for   the  prevention   of  cruelty  to  animals,  or 

/,*„'  -ty  duly  incorporated  for  that  purpose,  or  any  police 

»ei»  lawfully  destroy  or  cause  to  he  destroyed  anv  animal 

nit  i  «•  »  *  .  "      . 

torn-  idoned  and  not  properly  cared  for,  appearing  in  the 

Stai  of  two   reputable  citizens  called   by  him  to  view  the 

mi  is  pre-ence,  to  l>e  glandered,  injured  or  diseased  past 

.Of  >r  any  ireful  purpose;  or  after  such  ayent  or  officer  has 

eo  n  writing  from  the  owner  of  such  animal  his  consent  to 

*°'  ruction.      When  any  person  arrested  is,  at  the  time  of 

...  <t,  in  charge  of  anv  animal  or  of  anv  vehicle  drawn  bv  or 

e{,  ig  any  animal,  any  agent  or  officer  of  said  society  or  so- 

[  •  any  poller  officer  may  take  charge  of  such  animal  and  of 

liele  and  its  contents,  and  deposit  the  same  in  a  safe  placp 

•dy,  or  <leliver  the  same  into  the  possession  of  the  police  or 

of  tlie  county  or  place  wherein  such  arrest  was  made,  who 

hereupon   assume   the  custody   thereof;   and   all  necessary 

es  incurred  in  taking  charge  of  such  property  *\\&\\  Yte  w 

'.  thereof*. 

mh-d  by  L.  1007.  oh.  Hu.     ]n  efToct  September  1?  1907. 
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Animals,  or  of  any  society  duly  incorporated  for  that  purpose,, 
may  lawfully  destroy  or  cause  to  be  destroyed  any  animal  found 
abandoned  and  not  properly  cared  for,  appearing  in  the  judgment 
of  two  reputable  citizens  called  by  him  to  view  the  same  in  hisj 
piesence,  to  be  glandered,   injured  or  diseased  past  recovery  for 
any  useful  purpose.     When  any  person  arrested  is,  at  the  time  of 
such  arrest,  in  charge  of  any  animal  or  of  any  vehicle  drawn  by 
or  containing  any  animal,  any  agent  of  said  society  may  take 
charge  of  such  animal  and  of  such  vehicle  and  its  contents,  and 
deposit  the  same  in  a  safe  place  of  custody,  or  deliver  the  same 
into  the  possession  of  the  police  or  sheriff  of  the  county  or  place 
wherein  sucli  arrest  was  made,  who  shall  thereupon  assume  the 
custody  thereof ;  and  all  necessary  expenses  incurred  in  taking 
charge  of  sucli  property  shall  be  a  lien  thereon. 

AmM  by  chap.  144  of  1888. 

This  amendment  added  to  the  original  section  all  subsequent  to  the  first 
provision. 

Am'd  by  chapter  490  of  1888. 

This  amendment  inserted  after  the  words  "cruelty  to  animals/'  the  word* 
"  or  of  any  society  duly  incorporated  for  that  purpose." 

See  People  r.  Christy,  47  St.  Hep.,  920;  65  Hun,  351;  20  N.  Y.  Supp.,  2fl. 

§  657.  Failure  to  proTide  proper  food  and  drink  to  im- 
pounded animal. — A  person  who  having  impounded  or  con- 
fined any  animal,  refuses  or  neglects  to  supply  to  such  auirnal 
during  its  confinement,  a  sufficient  supply  of  good  and  wholesome 
air,  food,  shelter  and  water,  is  guilty  of  a  misdemeanor. 

§  638.  Selling  or  offering  to  sell  or  exposing  disabled 
animal. — A  person  who  willfully  sells  or  offers  to  sell,  uses,  ex- 
poses, or  causes  or  permits  to  oe  Sold,  offered  for  sale,  used  or 
exposed,  any  horse  or  other  animal  having  the  disease  known  as 
glanders  or  farcy,  or  other  contagious  or  infectious  disease  dan- 
gerous to  the  life  or  health  of  human  beings,  or  animals,  or  which 
is  diseased  past  recovery,  or  who  refuses  upon  demand  to  deprive 
of  life  an  animal  affected  with  any  such  disease,  is  guilty  of  a 
misdemeanor. 

This  section  is  a  substantial  re-enactment  of  chap.  28  of  1878. 

§  659.  Carrying  animal  in  a  crnel  manner,  a  misde- 
meanor.— A  person  who  carries  or  causes  to  be  carried  in  or 

upon  any  vessel  or  vehicle  or  otherwise,  any  animal  in  a  cruel  or 
inhuman  manner,  or  so  as  to  produce  torture,  is  guilty  of  a  mis- 
demeanor. 

See  section  GGo,  ;*»*/. 

g  OOO.  Animal  wantonly  poisoned  or  attempted  to  be 
poisoned,  a  misdemeanor. — A  person  who  unjustifiably  ad- 
ministers any  poisonous  or  noxious  drug  or  substance  to  an  ani- 
ma',  or  unjustifiably  exposes  any  such  drug  or  substance  with 
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intent  that  the  same  shall  be  taken  by  an  animal,  whether  such 
animal  be  the  property  of  himself  or  another,  is  guilty  of  a  misde- 
meanor. 

See  subds.  27  and  31  of  section  56  of  Code  of  Criminal  Procedure. 

See  People  «.  Christy,  47  St.  Rep.,  926;  65  Hun,  351;  20  N.  Y.  Supp.,  279. 

§  661.  Throwing  substances  injurious  to  animals  in 
public  place,  a  misdemeanor. —  A  person  who  willfully 
throws,  drops  or  places,  or  causes  to  be  thrown,  dropped  or 
placed  upon  any  road,  highway,  street  or  public  place,  any  glass, 
nails,  pieces  of  metal,  or  other  substance  which  might  wound,  dis- 
able or  injure  any  animal,  is  guilty  of  a  misdemeanor. 

Ani'd  by  chap.  523  of  1885. 

This  amendment  omitted  the  first  provision  of  the  original  section,  and  in 
fr.-rteil  after  the  word  "  any  "  the  word  "glass,"  in  the  part  retained. 

The  amendment  of  1885  to  this  section  did  not  repeal  section  1938  of  the 
ems. Nidation  act  of  1882.  People  v.  Sheridan,  15  St.  Kep.,  938;  1  N.  Y.  Supp., 
«1.     See  note  in  25  Abb.  N.  C,  40. 

§  663.  Keeping  milch  cows  in  unhealthy  places,  and 
feeding  them  with  food  producing  unwholesome  milk,  a 
misdemeanor* — A  person  who  keeps  a  cow  or  any  animal  for 
the  production  of  milk,  in  a  crowded  or  unhealthy  place,  or  in  a 
diseased  condition,  or  feeds  such  cow  or  animal  upon  any  food 
that  produces  impure  or  unwholesome  milk,  is  punishable  by  a 
line  not  leas  than  fifty  dollars,  or  imprisonment  not  exceeding  one 
year,  or  by  both. 

§  663.  Transporting  animals  for  more  than  twenty-four 
consecutive  hours,  a  misdemeanor, — A  railway  corporation, 
or  an  owner,  agent,  consignee,  or  person  in  charge  of  any  horses, 
siie**p,  cattle,  or  swine,  in  the  course  of,  or  for  transportation, 
who  confines,  or  causes  or  suffers  the  same  to  be  confined,  in  cars 
f^r  a  longer  period  than  twenty-four  consecutive  hours,  without 
unloading  for  rest,  water  and  feeding,  during  ton  consecutive 
Jjours,  unless  prevented  by  storm  or  inevitable  accident,  is  guilty 
of  a  misdemeanor.  In  estimating  such  confinement,  the  time 
during  which  the  animals  have  been  confined  without  rest,  on 
connecting  roads  from  which  they  are  received,  must  be  computed 
If  the  owner,  agent,  consignee,  or  other  person  in  charge  of  any 
such  animals,  refuses  or  neglects,  upon  demand,  to  pay  for  the 
care  or  feed  of  the  animals  while  so  unloaded  or  rested,  the  rail- 
way company,  or  other  carriers  thereof,  may  charge  the  expense 
thereof  to  the  owner  or  consignee  and  shall  have  a  lien  thereon 
for  such  expense. 

Tlii9  section  is  broader  in  its  application  than  the  former  act  of  1866.  Has- 
ting v.  N.  Y..  O.  &  W.  R.  R.  Co..  3Silv.  (Sup.  Ct.),  424;  25  8t.  Hep.,  251;  6 
>'.  Y.  Supn.,838. 

It  includes  confinement  for  twenty-four  hours,  "  in  the  course  of,  or  for, 
transportation."    Id. 

The  act  of  1866  was  repealed  by  chap.  593  of  1886.     Id. 
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§  664.  Setting  on  foot  fights  between  birds  and  ankim 
a  misdemeanor. — A  person  who  sets  on  foot,  instigates,  j 
motes,  or  carries  on,  or  does  any  act  as  assistant,  umpire,  or  p: 
cipal,  or  is  a  witness  of,  or  in  any  way  aids  in  or  engages  in 
furtherance  of  any  fight  between  cocks  or  other  birds,  or  d( 
bulls,  bears,  or  other  animals,  premeditated  by  any  person  o' 
ing,  or  having  custody  of  such  birds  or  animals,  is  guilty  < 
misdemeanor  punishable  by  fine  not  less  than  ten  dollars, 
more  than  one  thousand  dollars,  or  by  imprisonment  not  ] 
than  ten  days  nor  more  than  one  year,  or  both. 

§  66S.  Keeping  place  used  for  fighting  birds,  etc.,  a  in 
demeanor, — A  person  who  keeps  or  uses,  or  is  in  any  manner  c 
nected  with,  or  interested  in  the  management  of,  or  receives  mor 
for  the  admission  of  any  person  to,  a  house,  apartment,  pit 
place  kept  or  used  for  baiting  or  fighting  any  bird  or  animal,  i 
any  owner  or  occupant  of  a  house,  apartment,  pit  or  place  h 
willfully  procures  or  permits  the  same  to  be  used  or  occupied 
such  baiting  or  fighting,  is  guilty  of  a  misdemeanor.  Upon  co 
plaint  under  oath  or  affirmation  to  any  magistrate  authorized 
issue  warrants  in  criminal  cases,  that  the  complainant  has  just  a 
reasonable  cause  to  suspect  that  any  of  the  provisions  of  law 
lating  to  or  in  any  wise  affecting  animals  are  being  or  about 
be  violated  in  any  particular  building  or  place,  such  magistn 
shall  immediately  issue  and  deliver  a  warrant  to  any  person  :i 
thorized  by  law  to  make  arrests  for  such  offenses,  authorizi 
him  to  enter  and  search  such  building  or  place,  and  to  arrest  ai 
person  there  present  found  violating  any  of  said  laws,  and  tobri 
such  person  before  the  nearest  magistrate  of  competent  jurisd 
tion,  to  be  dealt  with  according  to  law. 

Am'd  by  chap.  144  of  1888. 

The  words  "  bird  or  animal,"  used  in  this  section,  must  be  held  toembr 
game  cocks.     People  v.  Klock,  10  St.  Rep.^ 


§  666.  Bunning  horses  on  highway  a  misdemeanor. 

A  person  driving  any  vehicle  upon  any  plank  road,  turimiko  or 
Lbhc  highway,  who  unjustifiably  runs  the  horses   drawing  th 
me,  or  causes,  or  permits  them  to  run,  is  guilty  of  a  mi8<IemcLnr 
Amended  by  L.  1904,  chap.  539.    In  effect  May  3,  1904. 


^     v  «,  .  .       ^vuiiii^    ObtttC    HI   C1UUC    |HVHOivuu    v.       .... 

A  person  who  leaves  this  state  with  intent  to  elude   any  of 
provisions  of  this  title  or  to  commit  any  act  out  of  this  state  wh 
is  prohibited  by  them,  or  who,  being  a  resident  of  this  state,  d< 
any  act  without  this  state,  pursuant  to  such  intent,  which  woi 
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"be  punishable  under  such  provisions,  if  committed  within  this 
suite,  is  punishable  in  the  same  manner  as  if  such  act  had  been 
committed  within  this  state. 

§  668.  Imposition  of  fine  and  penalties. — All  fines,  penal- 
ties  or  forfeitures  imposed  or  collected  for  a  violation  of  the  pro- 
visions of  this  title,  or  of  any  act  for  the  prevention  of  cruelty  to 
animals,  now  in  force  or  hereafter  passed,  must  be  paid  on  demand 
to  the  American  Society  for  the  Prevention  of  Cruelty  to  Ani- 
mals: except  where  the  prosecution  shall  be  instituted  or  conducted 
by  a  society  for  the  prevention  of  cruelty  to  animals  duly  incor- 
|H)rated  under  the  general  laws  of  this  state,  in  which  case  sucli 
tine,  penalty  or  forfeiture  must  be  paid  on  demand  to  such  society. 
A  constable  or  police  officer  must,  and  any  agent  or  officer  of  any 
of  said  societies  may,  arrest  and  bring  before  a  court  or  magistrate 
having  jurisdiction,  any  person  offending  against  any  of  the  pro- 
visions of  this  title.  Any  officer  or  agent  of  any  of  said  societies 
may  lawfully  interfere  to  prevent  the  perpetration  of  any  act  of 
cruelty  upon  any  animal  in  his  presence.  Any  person  who  shall 
interfere  with  or  obstruct  any  such  officer  or  agent  in  the  discharge 
of  bis  duty  shall  be  guilty  of  a  misdemeanor.  Any  of  said  socie- 
ties may  prefer  a  complaint  before  any  court,  tribunal  or  magis- 
trate having  jurisdiction,  for  the  violation  of  any  law  relating  to 
or  affecting  animals,  and  may  a'id  in  presenting  the  law  and  facts 
More  such  court,  tribunal  or  magistrate  in  any  proceeding  taken. 
The  officers  and  agents  of  all  duly  incorporated  societies  for  the 
I  prevention  of  cruelty  to  animals  or  children  are  hereby  declared 
I  to  be  peace  officers  within  the  provisions  of  section  one  hundred 
I    and  fifty-four  of  the  Code  of  Criminal  Procedure. 

1      Am'd  by  chap.  144  of  1888. 

■  This  amendment  substituted  for  the  latter  provision  of  the  original  section, 
H  jrorigion8  as  to  arrests,  interference  with  officers,  and  as  to  peace  officer. 

■  Am'dbychap.490of  1888. 

^m    Tbb  amendment  inserted  an  exception  to  the  first  provision, and  substituted 

™    ■**eties"  for  •'  society  "  in  the  remaining  portion  of  the  section. 

lines  collected  by  the  recorder  of  the  city  of  Cohoes,  from  persons  con- 
i  before  him  of  cruelty  to  animals,  under  this  title,  must  be  paid  on 
ad  to  the  "American  Society  for  the  Prevention  of  Cruelty  to  Animals." 

.1  dean  Society,  etc.,  v.  City  of  Cohoes,  4  St.  Rep.,  809;  25  W.  Dig.,  2'29. 

ik°   "  on  83,  chap.  440  of  1884,  does  not  require  them  to  be  paid  to  the  cham- 

rr  the  *i  of  said  city.    Id. 

k«™nr<  t669.   Definitions.— 1.  The  word  "animal/'  as  used  in  this 

*)  does  not  include  the  human  race,  but  includes  every  other 

•ng  creature ; 

J.  The  word  "  torture  "  or  "cruelty  "  includes  every  act,  omis- 
sion, or  neglect,  whereby  unjustifiable  physical  pain,  suffering  or 
death  is  caused  or  permitted  ; 

3.  The  words  "impure  and  unwholesome  milk"  include  all 
m'lk  obtained  from   animals   in  a  diseased   or   unhealthy  con- 
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•dition,  or  who  are  fed  on  distillery  waste,  usually  called  "swill  * 
or  upon  any  substance  in  a  state  of  putrefaction  or  fermenta- 
tion. 

By  this  section,  the  word  "  animal "  is  defined  to  include  every  living  crea- 
ture except  the  human  race.    People  e.  Klock,  16  St.  Rep.,  605;  48  Hon,  877. 


TITLE  XVII. 


OF  MISCELLANEOUS  CRIMES. 

Section  670.  Attorneys  forbidden  to  defeud  criminal  prosecutions  carried  oa 
by  their  partners,  or  formerly  by  themselves. 

671.  Attorneys  may  defend  themselves. 

672.  Fraudulently  presenting  bills  or  claims  to  public  offlcen  far 

payment. 

673.  Endangering  life  by  refusal  to  labor. 

674.  Publishing  false  messages. 
674a.  Unauthorized  wearing  badge  of  loyal  legion. 
674b.  Converting  military  property;  unlawfully  wearing  ul 
674c.  Introduction  of  spirit  ous  or  malt  liquors  into  arsenal  or  _ 
674d.  Unlawfully  exacting  toll  of  a  member  of  the  national f 
674c    Failure  to  respond  to  military  duty. 

675.  Disorderly  conduct  on  publiccouveyances. 

676.  Acts  committed  out  of  the  state. 

§  67©.  Attorneys  forbidden  to  defend  criminal '_ 
lions  carried  on  by  their  partners,  or  formerly  by  1 
sel  ves. — An  attorney,  who  directly  or  indirectly  advises  in  I 
to,  or  aids  or  promotes  the  defense  of  any  action  or  pr 
in  any  court,   the  prosecution  of  which  is  carried  on,  i 
promoted  by  a  person  as  district  attorney  or  other  piibll 
ecu  tor,   with  whom  such  attorney  is  directly  or  indirect!] 
nected  as  a  partner;  or  who,  having  himself   prosecut 
any  manner  aided  or  promoted  any  action  or  proceeding  \ 
court,  as  district  attorney  or  other  public  prosecutor,  af 
directly  or  indirectly  advises    in    relation  to,  or  takes 
in,  the  defense  thereof,  as  attorney  or  otherwise ;  or  who] 
or  receives  any  valuable  consideration  from  or  on  behalf  ' 
defendant  in  any  such  action,  upon  any  understanding  or 
ment  whatever,  express  or  implied,  having  relation  to  thedl 
thereof,  is  guilty  of  a  misdemeanor. 

See  sections  136,  139,  148  and  149,  ante. 


Am 


§671.  Attorneys  may  defend  themselves. — The  last 
tion  does  not  affect  §§  78,  79,  80  and  81  of  the  Code  of  Op* 
Procedure,  and  does  not  prohibit  an  attorney  from  defending h|*" 
self  in  person,  as  attorney  or  as  counsel,  when  prosecuted  eM1* 
civilly  or  criminally. 

§  673.  Fraudulently  presenting  bills  or  claims  to  I**' 
lie  officers  for  payment. — A  person  who,  knowingly,  with  i* 
tent  to  defraud,  presents,  for  audit,  <>r  allowance,  or  for  payment 
to  any  officer  or  board  of  officers  of  the  state,  or  of  any  connifi 
town,  city  or  village,  authorized  to  audit,  or  allow  or  to  pay  bift 
claims  or  charges,  any   false  or  fraudulent  claim,   bill,  accourt 
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iing  or  voucher,  or  any  bill,  account  or  demand,  containing 
e  or  fraudulent  charges,  items  or  claims,  is  guilty  of  a  felony. 
*  sections  165  and  166,  ante. 

673.  Endangering  life  by  refusal  to  labor.— A  person, 
3  willfully  and  maliciously,  either  alone  or  in  combination 
h  others,  breaks  a  contract  of  service  or  hiring,  knowing,  or 
ring  reasonable  cause  to  believe,  that  the  probable  conse- 
ence  of  his  so  doing  will  be  to  endanger  human  life,  or  to 
ise  grievous  bodily  injury,  or  to  expose  valuable  property  to 
struction  or  serious  injury,  is  guilty  of  a  misdemeanor. 

See  sections  168,  170  and  653.  ante. 

Tbc  case  of  People  *.  Barondess,  41  St.  Rep..  659;  8  N.  Y.  Cr.,  284;  61  Hun, 

17;  16  N.  Y.  Supp.,  439,  was  reversed  in  45  St.  Rep.,  248;  8  N.  Y.  Cr.t  376. 

J674.  Publishing  false  message.— A  person,  who  prints, 
MK^Oi  orcircuiates,  as  true,  any-  message,  order  or  proclama- 
MjMiyrfMl^lfljfr^yj^  ffl^pp^  ~-.i~»  or  proclamation  of  the 

—  •  .1 

§  674-a.  Unauthorized  wearing  or  use  of  badges,  name,  title  of 
officers,  insignia,  ritual  or  ceremonies  of  certain  orders  and  societies. 

Any  person  who  wilfully  wears  the  badge  or  the  button  of  the 
Grand  Army  of  the  Republic,  the  insignia,  badge  or  rosette  of  the 
Military  Order  of  the  Loyal  Legion  of  the  United  States,  or  of 
the  Military  Order  of  Foreign  Wars  of  the  United  States,  or  the 
badge  or  button  of  the  Spanish  war  veterans,  or  the  Order  of 
Patrons  of  Husbandry,  or  the  Benevolent  and  Protective  Order 
of  Elks  of  the  United  States  of  America,  or  of  any  society,  order 
or  organization,  of  ten  years'  standing  in  the  state  of  New  York, 
or  uses  the  same  to  obtain  aid  or  assistance  within  this  state,  or 
willfully  uses  the  name  of  such  society,  order  or  organization,  the 
titles  of  its  officers,  or  its  insignia,  ritual  or  ceremonies,  unless 
entitled  to  use  or  wear  the  same  under  the  constitution  and  by- 
laws, rules  and  regulations  of  such  order  or  of  such  society,  order 
or  organization,  is  guilty  of  a  misdemeanor. 

Amended  by  L.  1905,  chap.  590.    In  effect  May  19,  1905. 


**«£     UUI1V1IU. J. 


*•  offer  for  sale,  purchase,  retain  after  demand  made  by  a  com- 
gloried  officer  of  the  national  guard,  or  in  any  manner  pawn  or 
.^ge  any  arms,  uniforms  or  equipments,  issued  under  the  pro- 
tons of  the  military  code,  and  any  person  not  a  member  of  the 
^oiial  guard,  except  members  of  organizations  specially 
^horized  to  do  so  by  the  military  code,  who  shall  wear  any 
ttform  or  designation  of  grade  similar  to  those  in  use  by  the 
Clonal  guard,  issued  or  authorized  under  the  provisions  of  said 
^  is  guilty  of  a  misdemeanor. 

§674c.  Introduction  of  spirituous  or  malt  liquora 
r0  arsenal  or  armory, — Any  person  who  introduces  any 
&e,  spirituous  or  malt  liquors  into  any  arsenal  or  armory, 
^pt  when  prescribe/1  for  merficinnl  purposes  by  a  medical  officer 
the  national  guard,  is  guilty  of  mi&lcmcnnor. 
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§  674d.  Unlawfully  exacting"  toll  of  a  member  of  the  national 
gruard.— Any  person,  master  or  keeper  of  a  toll-gate,  toll-bridge  or  ferry,  or 
uny  iwrson  in  charge  thereof  who  willfully  hinders  or  delays  any  member  of 
the  national  guard  or  refuses  free  passage  to  any  such  member  going  to  or  re- 
turning from  any  parade,  encampment,  drill  or  meeting  which  he  may  be  by 
law  required  to  attend,  or  willfully  hinders,  delays  or  refuses  free  passage  to 
any  conveyance  or  military  property  of  the  state  in  charge  of  a  member  of  said 
guard,  is  guilty  of  a  misdemeanor. 

§  674e.  Failure  to  respond  to  military  duty.— Every  meml>er  of  an 
independent  military  organization  not  regularly  organized  as  an  organizaiiou 
of  the  national  guard,  who  fails  to  respond  or  to  do  military  duty,  or  icfuas 
to  enlist  when  lawfully  called  upon  to  do  so  by  the  commander-in-chief,  in 
cases  of  emergency  or  necessity,  is  guilty  of  a  misdemeanor. 

£  674f.  Any  person  who  shall  collect  money  or  attempt  to  collect  money  or 
any  valuable  article,  or  to  sell  tickets  for  any  ball  or  entertainment  for'ib 
benefit  of  any  pretended  benevolent,  humane,  or  charitable  organization  which 
has  no  corporate  existence,  or  for  any  benevolent,  humane,  or  charitable  insti- 
tution, that  has  been  duly  incorporated  or  recognized  by  the  authorities  of  the 
state  of  New  York,  without  lirst  having  obtained  written  authority  of  the  offi- 
cers of  the  said  institution  or  organization,  attested  under  the  seal  of  the  said 
institution,  according  to  its  rules,  shall  be  guilty  of  a  misdemeanor. 

Am'd  by  chap.  327  of  1899.     In  force  Sept.  1,  1899. 

§  674g.  Any  person  molesting,  damaging,  destroying,  stealing,  or  in  any 
way  wrongfully  withholding  or  interfering  with  the  life-buoys,  life-ladders, 
rubber  or  cork  life-preservers,  boats,  or  other  life-Raving  apparatus,  or  of  the 
flags,  pennants,  signs,  badges  of  office,  buttons  or  medals  of  any  humane  or  life- 
saving  association  of  the  state  of  New  York,  shall  be  guilty  of  a  misdemeanor. 

Am'd  by  chap.  327  of  1899.     In  force  Sept.  1,  1899. 

§  675.  Disorderly  conduct  on  public  conveyances. — Any  person 
who  shall  by  any  offensive  or  disorderly  act  or  language,  annoy  or  interfere 
with  any  person  or  persons  in  any  place  or  with  the  passengers  of  any  public 
stage,  railroad  car.  ferry  boat  or  other  public  conveyance,  or  who  shall  disturb 
or  offend  the  occupants  of  such  stage,  car,  boat  or  conveyance,  by  any  disor- 
derly act,  language,  or  display,  although  such  act,  conduct  or  display  may  nut 
amount  to  an  assault  or  battery,  shall  be  deemed  guilty  of  a  misdemeanor.    A 
>-  ]>erson*who  willfully  and  wrongfully  commits  any  act  which  seriously  injures 
/  the  person  or  property  of  another,  or  which  seriously  disturbs  or  endangers  the 
(    public  peace  or  health,  or  which  openly  outrages  public  decency,  for  which  no 
1    other  punishment  is  expressly  prescribed  by  this  Code,  is  guilty  of  a  misde- 
meanor; but  nothing  in  this  Code  contained  shall  be  so  construed  as  to  prevent 
any  person  from  demanding  an  increase  of  wages,  or  from  assembling  and  using 
alf  lawful  means  to  induce  employers  to  pay  such  wages  to  all  persons  em- 
ployed by  them,  as  shall  be  a  just  and  fair  compensation  for  services  rendered. 

Am'd  by  chap.  384  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 

Am'd  by  chap.  337  of  1891. 

This  amendment  introduced  the  provision  at  the  beginning  of  the  original  section. 

See  section  170,  ante. 

The  case  of  People  v.  Richards,  7  St.  Rep.  656;  44  Hun,  278;  5  N.  Y.  Cr.  355,  was  re- 
versed in  13  St.  Rep.  515;  108  N.  Y.  137.  ^T  v 

The  case  of  People  v.  Barondess.  41  St.  Rep.  659;  8  N.  Y.  Cr.  234;  61  Hon,  677;  15  N.  »• 
Supp.  439,  was  reversed  in  45  St.  Rep.  248;  8  N.  Y.  Cr.  376.  , 

This  section  authorizes  persons  to  demand  an  increase  of  wages,  or  provides  tnaj  J 
shall  not  be  unlawful  to  do  so.  Reynolds  t\  Everett,  50  St.  Rep.  897;  22  N.  Y.  8upP-  31* 
67  Hun,  304.  It  also  provides  that  it  shall  not  be  a  violation  of  law  to  assemble  and  u*J 
all  lawful  means  to  induce  employers  to  pay  such  wages  to  all  persons  employed  w 
them  as  shall  be  a  just  and  fair  compensation  for  services  rendered.  Id.  Bu}}^. 
standard  is  not  laid  down  in  the  section  to  determine  what  shall  be  "a  just  wk*  *■" 
compensation  for  services  rendered,"  or  to  bo  rendered.    Id.  , 

§  675a.  Unlawful  removal  of  poor  person.— Any  person  who  shall  sew, 
remove  or  entice  to  remove,  or  bring,  or  cause  to  be  sent,  removed  or  brougW* 
any  poor  or  indigent  person,  from  any  city,  town  or  county,  to  any  other  city, 
town  or  county  without  legal  authority,  and  there  leave  such  person  for  tW 
purpose  of  avoiding  the  charge  of  such  poor  or  indigent  person  upon  the sc»J» 
towu  or  county,  from  which  he  is  so  sent,  removed  or  brought  or  enticed  w 
remove,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  I* 
prisoned  not  exceeding  six  months,  or  fined  not  exceeding  one  hundred  dcW* 
or  both. 
Added  by  chap.  550  of  1896.    In  effect  Sept.  1,  1896. 

§676.  Acts  committed  out  of  the  state.— A  person  who 
commits  an  act  without  tins  state  w\\vclv  affects  persons  or  pf°P* 
erty  within   this  state,  or  t\\c  ^\i\A\q  \x^x\x\x%  uumba*  at  ftitf^J 
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lis  state,  and  which,  if  committed  within  this  state,  would  be  a 
le,  is  punishable  as  if  the  net  were  committed  within  this  state, 
e  section,  16,  ante;  section  698,  post. 

TITLE  XVIIL 

GENERAL  PROVISIONS. 

tioh  677.  When  crimes  punishable  in  different  waya 
678.  Acts  punishable  under  foreign  law. 
•79.  Foreign  conviction  or  acquittal. 

680.  Contempt,  how  punished. 

681.  Mitigation  of  punishment  in  certain  cases. 

682.  Rule  for  punishment  of  accessory. 

683.  Sending  letter,  when  deemed  complete. 

684.  Omission  to  ]ierform  duty. 

685.  686.  Attempts  to  commit  crimes. 

687.  Restrictions  upon  preceding  sections. 

688.  Second  offense. 

689.  Second  offense. 

690.  Habitual  criminals. 

691.  Persons,  etc.,  of  habitual  criminal. 

692.  Effect  of  pardon. 

693.  Woman  concealing  birth  of  issue. 

694.  695.  Imprisonment  on  two  or  more  convictions. 

696.  Convict,  when  sentenced  for  life. 

697.  Sentences  of  conviction,  how  limited. 

698.  Imprisonment  of  female  convict. 

699.  Imprisonment  in  county  penitentiary  instead  of  state  prison. 

700.  Sentences  of  certain  males  to  state  reformatory. 

701.  House  of  refuge. 

702.  Imprisonment  in  county  jails. 
703    Id.  in  county  jail  or  state  prison. 

704.  Id.  in  state  prison. 

705.  Place  to  be  specified  in  sentence;  removal. 

706.  Limit  of  fine. 
7l>7.  Forfeiture. 

708.  Cousequeucc  of  sentence. 

709.  Convict  protected  by  law. 

710.  Certain  lorfeituies  abolished. 

711.  Convict  voting. 

712.  Witnesses'  testimony. 

713.  Disposition  to  be  made  of  persons  under  sixteen  convicted  ol 

crime. 

714.  Convict  as  witness. 

715.  Husband  and  wife  as  witness. 

716.  Creditor  of  convict. 

717.  Damage,  how  ascertained. 

717a.  Proprietor  or  publisher  of  newspaper,  misrepresentation  by. 

718.  Construction  of  terms. 

719.  720.  Application  of  this  Code  to  prior  offenses. 

721.  Intent  to  defraud. 

722.  Civil  remedies,  preserved. 

728.  Proceedings  to  impeach,  etc.,  preserved. 

724.  Military  punishments,  etc.,  preserved. 

725.  Certain  statutes  continuing  in  force. 

726.  General  repeal. 

727.  When  act  do  take  effect. 

728.  Proviso  as  to  amendatory  and  repealing  statutes. 

§  677.  When  crimes  punishable  in  different  ways. — An 

•  or  omission  which  is  made  criminal  and  punishable  in  dif- 
fc^nt  ways,  by  different  provisions  of  law,  may  be  punished 
*ier  any  one  of  those  provisions,  but  not  under  more  than 
^;  and  a  conviction  or  acquittal  under  one  bars  a  prosecution 
r  the  same  act  or  omission  under  any  other  provision. 
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Single  transaction.— -There  maybe  more  crimes  than  one  in  a  tingle  trans* 
action.  People  t>.  Church,  1  How.,  N.  S  ,  866.  Where  an  illegal  act  offends 
against  two  or  more  statutes,  a  prosecution  under  any  ooe  of  them  is  proper.    Id. 

Bar.— No  person  can  be  punished  twice  for  the  same  offense.  People  ex 
rel.  McDonald  v.  Keeler,  90  N.  Y.  Cr.,  854 

Under  the  former  excise  law  of  1857,  it  was  held,  it  seems,  that  a  person 
guilty  of  a  sale  on  Sunday,  if  he  had  no  license,  would  be  liable  to  indictment 
under  either  section  13  or  21  of  such  act ;  but  that  a  conviction  under  one 
would  bar  a  prosecution  for  the  same  sale  under  the  other  section.  People  t. 
Krank,  18  St.  Rep.,  418  ;  110  N.  Y.,  492  ;  rev'g  12  St.  Rep.;  845 ;  46  Hun,  632. 

Sec  People  v.  Christy,  47  St.  Rep.,  926;  65  Hun,  852  ;  20  N.  Y.  Supp.,  279. 

§  678.    Acts  punishable  under  foreign  law. — An  act  or 

omission  declared  punishable  by  this  Code,  is  not  less  so  because 
it  is  also  punishable  under  the  laws  of  another  state,  government 
or  country,  unless  the  contrary  is  expressly  declared  in  this  Code, 
Sec  section  676.  ante. 

§679.  Foreign  conviction  or  acquittal. —  Whenever  it 

appeai-s  upon  the  trial  of  an  indictment,  that  the  offense  was  com- 
mitted in  another  suite  or  country,  or  under  sucli  circumstances 
that  the  courts  of  this  state  or  government  had  jurisdiction  thereof, 
and  that  the  defendant  has  already  been  acquitted  or  convicted  on 
the  merits  upon  a  criminal  prosecution  under  the  laws  of  such 
state,  or  country,  founded  upon  the  act  or  omission  in  respect  to 
which  he  is  upon  trial,  such  former  acquittal  or  conviction  is  a 
sufficient  defense. 

See  section  189  of  Code  of  Criminal  Procedure. 

§  680.  Contempt,  how  punishable. — A  criminal  act  is  not 
the  less  punishable  as  a  crime,  because  it  is  also  declared  to  be 
punishable  as  a  contempt  of  court 

See  section  143,  ante. 

The  case  of  Matter  of  McDonald.  2  N.  Y.  Cr.,  82,  was  reversed  in  People 
ex  rel.  McDonald  r.  Keehr,  id..  141.  This  case  was,  itself,  reversed  bytbe 
court  of  appeals  in  00  N.  Y..  474;  8  N.  Y.  Cr.,  348. 

See  People  ex  rel.  .McDonald  v.  Keeler,  99  N.  Y.,  475;  3  N.  Y.  Cr.,  354. 

§681.  Mitigation  of  punishment   in  certain  cases.- 

Wlicre  it,  appears,  at  the  time  of  passing  sentence  on  a  person  con- 
victed that  he  has  already  paid  a  line  or  suffered  an  imprisonment 
for  the  act  of  which  he  stands  convicted,  under  an  order  adjudg- 
ing it  a  contempt,  the  court,  passing  sentence,  may  mitigate  the 
punishment  to  be  imposed,  in  its  discretion. 

See  section  143,  anff. 

See  People  ex  rel.  McDonald  *.  Keeler,  99  N.  Y.,  475;  8  N.  Y.  Cr.,  354. 

§  682.  Rule  for  punishment  of  accessory. — When  an  act 

or  omission  is  declared  by  statute  to  be  a  misdemeanor,  and  no 
punishment  for  aiding  or  abetting  iu  the  doing  thereof  is  expressly 
prescribed,  every  person  who  aids,  or  abets  another  in  such  act  or 
omission  is  also  guilty  of  a  misdemeanor. 

See  section  31,  ante. 

Agents.— Agents  acting  for  principals  are  liable  for  crimes  committed  V* 
«onally  bv  them  or  in  whose  commission  they  aided  or  abetted.  Peopk  * 
Clark.  8  NT.  Y.  Cr.,  201;  14  N.  Y.  Supp..  649. 

Abettors. — Every  person  who  aids  and  abets  another  in  an  act  or  omk°J£ 
which  as  to  the  hitter  amounts  to  a  misdemeanor,  is  also  guilty  of  a  mi*** 
m<  nnor  as  a  principal  and  may  be  indicted  and  punished  as  such.    Id- 
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Such  penon  it  guilty  of  a  misdemeanor— not  a  different  misdemeanor  neces- 
nrUj.   Id. 

Though  a  statute  declaring  an  act  or  omission  to  be  a  misdemeanor  makes 
no  mention  of  aiders  and  abettors  in  the  doing  thereof,  every  person,  who  uids 
and  abets  another  in  such  an  act  or  omission,  is  also  guilty  of  a  misdemeanor 
ts  a  principal,  and  may  be  indicted  and  punished  as  such.    Id. 

§  683.     Sending  letter,  when  deemed  complete.— In  the 

various  cases,  in  which  the  sending  of  a  letter  is  made  criminal 
by  this  Code,  the  offense  is  deemed  complete  from  the  time  when 
such  letter  is  deposited  in  any  post-office  or  other  place,  or  de- 
livered to  any  person,  with  intent  that  it  shall  be  forwarded. 
And  the  party  may  be  indicted  and  tried  in  any  county  wherein 
such  letter  is  so  deposited  or  delivered,  or  in  which  it  is  received 
by  the  person  to  whom  it  is  addressed. 

See  sections  235,  558  and  559,  ante. 

§  684.  Omission  to  perform  duty. — No  person  is  punish- 
able for  an  omission  to  perform  an  act,  where  such  act  has  been 
performed  by  another  person  acting  in  his  behalf,  and  competent 
by  law  to  perform  it. 

8ee  sections  117  and  154,  ante. 

§685.  Attempts  to  commit  crimes. — A  person  may  be 
convicted  of  an  attempt  to  commit  a  crime,  although  it  appears 
on  the  trial  that  the  crime  was  consummated,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  the  defendant  to  be 
tried  for  the  crime  itself. 

See  sections  34  and  35,  ante. 

Application.— This  section  seems  to  l>e  applicaUc  only  to  a  trial  upon  an 
Indictment  for  an  attempt  to  commit  a  crime,  and  not  to  a  trial  upon  an  iudict- 
fceot  for  the  crime  itself.  People  v.  Dartniore,  15  St.  Rep. ,  838;  48  Huu,  323; 
*X.Y.Supp..  311. 

Section  400  of  Code  of  Criminal  Procedure  seems  to  have  been  enacted  with 
*'iew  to  the  provisions  of  this  section.    Id. 

Suicide. — Au  attempt  to  commit  suicide  cannot  come  within  the  provisions 
Jf  this  section.  Darrow  v.  Family  Fund  Society,  27  St.  Rep.,  476;  116  N.Y., 
Hi;  aTg  3  St.  Rep.,  745;  42  Hun,  427. 

8ee  People  t>.  O'Connell,  38  St    Rep.,  108;  60  nun,  113;  14  N.  Y.  Supp., 

§686.  Attempts  to  commit  crimes. — A  person  who  un- 
successfully attempts  to  commit  a  crime  is  indictable  and  punish- 
able, unless  otherwise  specially  prescribed  by  statute,  as  follows: 

1.  If  the  crime  attempted  is  punishable  by  the  death  of  the 
offender,  or  by  imprisonment  for  life,  the  person  convicted  of  the 
attempt  is 'punishable  by  imprisonment  for  not  more  than  ten 
years.   ' 

2.  In  any  other  case,  he  is  punishable  by  imprisonment  for  not 
^ore  than  half  of  the  longest  term,  or  by  a  fine  not  more  than  ono* 
half  of  the  largest  sum,  prescribed  upon  a  conviction  for  the  com- 
mission of  the  offense  attempted,  or  by  both  such  fine  and  im- 
prisonment. 


*{*  notes  under  preceding  section, 
A  person  who  unsuccessfully  attei 


attempts  to  commit  a  crime  is  made  punishable 


I  687-a.  Indeterminate  sentences  to  state  prisons. 

A.  person  never  before  convicted  of  a  crime  punishable  by  im- 

sonment  in  a  state  prison,  who  is  convicted  in  any  court  in  this 

te  of  a  felony  other  than  murder  first  or  second  degree,  and     jr  y 

tenced  to  a  state  prison,  shall  be  sentenced  thereto  under  an 

leterminate  sentence.^ihfl.jaaiiimmm-Qf^w^  m>t  K»  l^Q     1 88t" 

n  one  year,  or  in  ca  ^TT^^^^T^^^^^1^^^^^1^^^  "' 

h  minimum,  and  th      *  68?a'     Indeter^nate  sentences. 

longest  period  fixe       A  per8°"  ncver  bef°re  evicted  of  a  crime  punishable  by 

which  the  offender    £?£'"!!"  %***"*  f™°"'  **°   "  °°nvicted  in  any  cc 
f^^  cU«ll  1  *  te    °f    a   fclony>    the  ^wimum    penalty   for    vch 

tence  shall  be  so  fi>  €xcluftire  of  fine8y  i8  impri80nment  for  fiJyear?  J  J* 

months:    April,  M.  sentenced  to  a  state  prison,  shall  be  sentenced  thereto  under 
ST.  indeterminate  sentence,  the  minimum  of  which  shall  not  be  , 

mended  by  I,  1907,  eh  !£!"  °*e  I™'  or  in  «"f  •  minimum  is  fixed  by  law,  not  , 
than  such  minimum,  and   the  maximum  of  which  shall  not 

urn  of  which  shall  i  more  tha"  thc  1on<>€8t  Perhd  fi*«t  *>y  u>w  for  which  the  cr> 

Tr  which  the  crin  \S  pUHtSehable  °f  "hich  ""  offender  is  convicted.     The  maxim 

for  which  the  enn  hmtt  of  8uch  8entcncc  ^  be  ^  ^  ^  ^  ^      ^ 

ted.      The  maximui  provisions  of  section  six  hundred  and  ninety-seven  of  the  pe 

expire  during  eithe  code. 

Jyly,  August,  Sep       [Inserted  by  L.  1001,  ch.  425.  taking  effect  September  1,  190 
ver  any  person,  ne\~  ^  i ,  J, 


§  688-a.  Fourth  conviction  of  felony. 

A  person  who,  after  having  been  three  times  convicted  withii 
this  state,  of  felonies  or  attempts  to  commit  felonies,  or  under  tk 
law  of  any  other  state,  government  or  country,  of  crimes  which  i 
committed  within  this  state  would  be  felonies,  commits  a  felon] 
within  this  state,  shall  be  sentenced  upon  conviction  of  such  fourth 
D  or  subsequent,  offense  to  imprisonment  in  a  state  prison  for 


come  subject  to  the  jurisdiction  of  the  board  of  commissioners  o 
paroled  prisoners,  and  may  be  paroled  upon  such  conditions  as  sai 
board  may  prescribe,  but  said  board  shall  not  grant  an  absohtt 
discharge  to  such  prisoner. 

Added  by  L.  1907,  ch.  645.    In  effect  September  1,  1907. 

A  .   -.  w~~.-,  »  ~».  »»»,|;.f  **<©;  *o  nun, 
o<. 

This  and  the  following  section  provide  for  additional  burdens  upon  offen- 
ders, and  are  not  affected  by  the  provision  of  section  714,  post,  permitting  per- 
sons convicted  of  any  crime  to  be  competent  witnesses  in  any  civil  or  criminal 
cause.  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  80;  19  N.  Y.  Supp., 
118. 

Application.— This  section  applies  to  cases  where  the  first  offense  was  com- 
mitted before  the  Penal  Code  went  into  effect.  People  v.  Raymond,  96  N.  T., 
38.     It  is  not  limited  in  its  application  by  the  provision  of  section  719,  past.  Id. 

This  section  is  not  limited  to  cases  where  the  second  conviction  is  for  an 
offense  of  the  same  character  and  grade  as  that  which  resulted  in  the  first  con- 
viction.    Id. 

The  language  of  this  section  makes  no  reference  to  second  offenses  of  the 
same  character  or  grade  with  the  first.  People  t».  Bosworth,  45  St.  Rep.,  517; 
64  Hun,  hO;  19  N.  Y.  Supp.,  118.  It  contains  no  such  limitation  and  none 
was  intended.     Id. 
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The  first  offense  is  not  made  on  clement  of,  or  included  in,  the  second,  but 
Is  simply  a  fact  in  the  past  history  of  the  criminal  to  be  taken  iuto  consider- 
ate »u  ia  presciibing  punishmeuL  therefor.  People  t>.  Raymond,  96  N.  Y.,  38; 
People  r.  Boswonh,  ante. 

If  the  second  offense  is  such  that,  upon  a  first  conviction  of  it,  he  might  be 
punished,  in  the  discretion  of  the  court,  by  imprisonment  for  life,  he  must  be 
st-n^m-pii  to  imprisonment  for  life  for  such  subsequent  crime.  People  o.  Ray- 
mond, 32  llun.  125;  2  N.  Y.  Cr..  299;  19  W.  Dig..  137;  aff'd.  96  N.  Y.,  38. 
Thi>  st-ction  does  not  require  the  subsequent  crime  to  be  similar  in  degree  to 
the  ;irst  offense.     Id. 

Discretion.— Under  the  first  subdivision  of  this  section,  the  court  has  no 
discretion  as  to  the  sentence  to  be  imposed,  but  it  is  bound  to  sentence  the  de- 
fendant to  imprisonment  for  life.  People  v.  Raymond,  32  Hun,  123;  2  X.  Y. 
Cr.,  29r);  19  W.  Dig.,  137. 

Pardon. — Tho  fact  of  previous  conviction  is  made  descriptive  of  the  re- 
newed offense,  irrespective  of  the  fact  of  pardon.  People  r.  Price,  24  St.  Rep., 
934;  .13  Hun,  188;  6  N.  Y.  Supp..  835.  affd.  119  N.  Y.,  630,  without  written 
opinion.     See  same  rase  in  2  X.  Y.  Supp.,416. 

*  A  not  Iter  state.— This  section  provides  that  a  person  who,  after  having  been 
convicted,  under  the  laws  of  any  other  stutc,  of  a  crime  which,  if  committed 
withi.-i  this  state,  would  be  a  felony,  commits  anv  crime  within  this  slate,  is, 
on  conviction,  subject  to  additional* punishment.  People  v.  Price,  6  N.  Y.  Cr., 
1*4. 

The  first  offense,  though  the  conviction  was  in  another  state,  is  properly 
alleged  in  the  indictment  for  the  second  offense,  and  proved  on  the  trial,  and  a 
p- nli hi  does  not  exempt  him  from  the  increased  punishment  prescribed  by  this 
action.  People  v.  Price.  24  St.  Rep.,  936;  53  Hun,  189;  6  N.  Y.  Supp.,  835; 
alT'd.  119  N.  Y.,  6")0,  without  written  opinion. 

Indictment. — A  prior  conviction,  to  be  available  in  increasing  punishment 
for  a  second  ofeuse,  must  be  alleged  in  the  indictment.  People  r.  Bosworth, 
45  St.  Rep.,  517;  64  Hun.  79;  19  N.  Y.  Supp.,  118;  People  v.  Price,  6  N.  Y. 
Cr.,  141;  People  r.  Young,  1  Caines,  37. 

It  i*  to  be  deemed  a  first  offense,  unless  the  contrary  is  charged.  People  v. 
<V>nk,  9  St.  Rep..  412;  45  Hun,  37. 

This  and  the  following  section  are  valid.  People  v.  Bosworth,  64  Hun,  80; 
19  N.  Y.  Supp.,  118;  45  St.  Rep.,  517,  It  is  proper  to  allege,  in  the  indict- 
nvrnt.  the  evidence  which  will  establish  that  the  crime  charged  therein  was  a 
second  offense,  and  to  give  proof  thereof  on  the  trial.  Id.  See  People  v. 
Price.  24  St.  Rep  ,  936;  53  llun,  185;  6  N.  Y.  Supp.,  835;  aff'd,  119  N.  Y., 
65' ».  without  written  opinion. 

Til**  facts  of  the  imprisonment  upon  the  prior  conviction,  and  the  manner  of 
the  discharge  must  be  alleged  and  proved.  Phelps  v.  People,  72  N.  Y.,  355; 
Wfod  r.  People.  53  id..  511;  Gibson  v.  People,  5 Hun.  542. 

Punishment.— The  punishment  to  be  imposed  under  this  section,  upon 
any  person,  who  has  been  convicted  of  a  feh»ny  within  the  state,  and  there- 
after is  convicted  of  the  commission  of  any  crime  therein,  is  stated  in  People 
t.  Ravmond,  32  Hun,  123;  2  N.  Y.  Cr.,  295;  19  W.  Dig.,  137;  aff'd,  96  N. 
Y..  38. 

§  689.  Second  offense. — A  person  who,  having  been  con- 
victed within  this  state  of  a  misdemeanor,  afterwards  commits  and 
is  convicted  of  a  felony,  must  be  sentenced  to  imprisonment  for 
the  longest  term  prescribed  for  the  punishment  upon  a  first  con- 
viction for  the  felony. 

See  notes  under  last  preceding  section. 
See  notes  under  section  688.  ante. 

Sec  chap.  306  of  1898,  establishing  a  state  prison  for  women. 
See  People  t>.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  80;  19  N.  Y.  Supp., 
118. 
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§  690.  Habitual  criminals. — Where  a  person  is  hereafter 
convicted  of  a  felony,  who  has  been,  before  that  conviction,  con- 
victed in  this  state,  of  any  other  crime,  or  where  a  person  is  here- 
after convicted  of  a  misdemeanor  who  has  been  already  five  times 
convicted  in  this  state  of  a  misdemeanor,  he  may  be  adjudged  by 
the  court,  in  addition  to  any  other  punishment  inflicted  upon  him, 
to  be  an  habitual  criminal 

See  section  510  of  Code  of  Criminal  Procedure. 

The  act  of  1890,  called  "  the  habitual  criminal  act/'  is  not  unconstitutional. 
People  u.  McCarthy,  46  How.,  97. 

§  691.  Person,  etc.,  of  habitual  criminal.  — The  person 
of  an  habitual  criminal  shall  be  at  all  times  subject  to  the  super- 
vision of  every  judicial  magistrate  of  the  county,  and  of  the 
supervisors  ana  overseers  of  the  poor  of  the  town  where  the  crim- 
inal may  be  found,  to  the  same  extent  that  a  minor  is  subject  to 
the  control  of  his  parent  or  guardian. 

See  section  514  of  Code  of  Criminal  Code. 

§  69*.  Effect  of  pardon. — The  governor  may  grant  a  par- 
don which  shall  relieve  from  judgment  of  habitual  criminality  as 
from  any  other  sentence ;  but  upon  a  subsequent  conviction  for 
felony  of  a  person  so  pardoned,  a  judgment  of  habitual  criminal- 
ity may  be  again  pronounced  on  account  of  the  first  conviction, 
notwithstanding  such  pardon. 

This  section  is  obviously  inserted,  because  needed  with  respect  to  habitual 
criminals,  but  not  needed  in  the  cases  mentioned  in  section  688,  ante,  because 
there  the  fact  of  previous  conviction  is  made  descriptive  of  the  renewed 
offense,  irrespective  of  the  fact  of  pardon.  People  v.  Price,  24  St.  Rep.,  936;  53 
Hun,  188;  6  N.  Y.  Supp.,  B35;  aff'd  119  N.  Y.,  650,  without  written  opinion. 

§  693.    Women  concealing  birth  of  issue.  —  A  woman, 

who,  having  been  convicted  of  endeavoring  to  conceal  the  still 
birtli  of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a 
bastard,  or  the  death  of  any  such  issue  under  the  age  of  two  years, 
subsequently  to  such  conviction  endeavors  to  conceal  any  sucli 
birth  or  death,  is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years,  and  not  iess  thau  two  years. 
See  section  297,  ante;  section  698,  post. 

%  694.  Imprisonment  on   two  or   more  convictions.— 

Where  a  person  is  convicted  of  two  or  more  offenses,  before 
sentence  has  been  pronounced  upon  him  for  either  offense,  the 
imprisonment,  to  which  he  is  sentenced  upon  the  second  or  other 
subsequent  conviction,  must  commence  at  the  termination  of  the 
first  or  other  prior  term  or  terms  of  imprisonment,  to  which  he  i* 
sentenced. 

This  section  embodies  section  11  of  2  R.  S.,  700.  The  former  statute  wn<* 
held,  in  People  ex  rel.  Tweed  v.  Liscomh.  60  N.  Y.,  559,  to  apply  only  to  sepa- 
rate convictions  upon  distinct  trials,  und  not  to  convictions  upon  the  same 
trial  of  several  offenses  joined  in  one  indictment. 
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§  695.  Imprisonment  on  two  or  more  con  fictions.— 

Wuere  a  person,  under  sentence  for  a  felony,  afterwards  commits 
any  other  felony,  and  is  thereof  convicted  and  sentenced  to  another 
term  of  imprisonment,  the  latter  term  shall  not  begin  until  the 
expiration  of  all  the  terms  of  imprisonment,  to  which  he  is  already 
sentenced. 

Where  the  defendant,  at  the  time  of  his  conviction  for  murder,  was  under 
sentence  for  a  term  of  imprisonment,  part  of  which  was  then  unexpired,  it  was 
held,  in  Thomas  r.  People,  67  N.  Y.,  218,  that  this  did  not  prevent  his  being 
sentenced  to  be  hanged  before  the  expiration  of  such  term. 

See  Haggerty  r.  People,  6  Lans.,  347;  aff'd,  53  N.  Y.,  642,  without  written 
opinion. 

§  696.  Convict,  when  sentenced  for  life. — When  a  crime 
is  declared  by  statute  to  be  punishable  by  imprisonment  for  not 
less  than  a  specified  number  of  yeaiv,  and  no  limit  of  the  duration 
of  the  imprisonment  is  declared,  the  court  authorized  to  pronounce 
judgment  upon  conviction  may,  in  its  discretion,  sentence  the 
offender  to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  the  amount  prescribed. 

When  a  crime  is  declared  by  any  of  the  provisions  of  this  Code 
to  be  punishable  by  imprisonment  for  not  more  than  a  specified 
number  of  years,  the  court  authorized  to  pronounce  judgment 
upon  conviction  may,  in  its  discretion,  sentence  the  offender  to 
imprisonment  for  any  time  less  than  that  prescribed  by  the  pro- 
visions of  this  act 

Am'd  by  chap.  662  of  1892. 

This  amendment  added  the  last  provision  of  the  present  section. 

§  697.  Sentences   of  conviction,  how   limited.— When 

a  convict  is  to  be  sentenced  to  imprisonment  iu  a  state  prison  or 
a  penitentiary,  the  court  before  which  the  conviction  was  had 
must  limit  the  term  of  the  sentence,  having  reference  to  the  prob- 
ability of  the  the  convict  earning  a  reduction  of  his  term  for  good 
behaviour,  as  provided  by  chapter  twenty -one  of  the  laws  of  eigh- 
teen hundred  and  eighty-six,  and  assuming  that  such  reduction 
will  be  earned,  so  that  the  sentence  will  expire  during  either  of 
the  following  months:  April,  May,  June,  July,  August,  Septem- 
ber and  October. 

But  the  provisions  of  this  section  shall  not  apply  in  the  follow- 
ing cases: 

1.  Where  the  sentence  is  to  be  for  the  term  of  one  year  or  less. 

2.  Where  the  term  of  imprisonment  for  the  crime  of  which  the 
convict  was  convicted  absolutely  fixes  a  single  definite  period  of 
time. 

3.  Where  a  judgment  of  conviction  has  been  affirmed  upon  an 
appeal,  and  it  becomes  necessary  for  the  court  to  impose  the  same 
sentence  as  that  originally  imposed.  The  officers  of  every  prison 
or  penitentiary  are  hereby  exprossly   prohibited  from  taking  into 
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their  custody  any  convict  sentenced  in  violation  of  the  provisions 
of  this  section,  and  any  convict  so  illegally  sentenced  shall  he 
returned  by  the  sheriff  of  the  county  where  the  conviction  was 
had  to  the  court  to  be  re  sentenced  in  conformity  to  the  provisions 
of  this  section.  Provided  that  if  it  shall  appear  to  the  officers  of 
any  prison  or  penitentiary  at  the  time  it  is  sought  to  incarcerate  a 
convict  therein  that  the  court  which  imposed  the  sentence  has  ad- 
journed, then  it  shall  be  lawful  for  said  officers  to  receive  said 
convict  and  hold  him  in  their  custody  until  he  can  be  resentenced 
as  herein  provided,  and  the  second  or  re  sentence  shall  be  deemed 
to  have  begun  on  the  date  of  the  convict's  reception  under  his  first 
sentence.  The  officers  of  any  prison  or  penitentiary  shall,  in  the 
case  of  a  convict  so  illegally  sentenced  to  imprisonment  therein, 
immediately  notify  the  court  of  their  action. 

Am'd  by  chap.  68  of  1880. 

This  amendment  inserted,  after  the  word  "sentence"  in  the  original  section, 
the  words  "  having  reference  to  the  probability  of  the  convict  earning  a  reduc- 
tion of  his  or  her  term  for  good  behavior,  as  provided  by  statute,  and  assuming 
that  such  reduction  will  be  earned." 

Am'd  by  chap.  492  of  1888. 

This  amendment  substituted  for  the  words  "  between  the  month  of  March 
and  the  month  of  November,"  the  words  "during  either  of  the  following 
mouths:  April,  May,  June,  July,  August,  September  and  October,"  and  the 
balance  of  the  present  section  in  place  of  the  words,  "  unless  the  exact  peritxi 
of  the  sentence  is  fixed  bv  law." 

See  section  74,  chap.  3H2  of  1889. 

A  court,  which  has  pronounced  a  sentence  in  violation  of  this  section,  in 
that  it  does  not  expire  betweeu  the  months  of  March  and  November,  has 
power  to  correct  the  sentence  on  its  own  motion_and  at  the  same  term.     People 

hisft      §  699-  Imprisonment  of  minors. 

*"*       Where  a  male  person  between  the  ages  of  sixteen  and  twei 

a  one  vears  is  convicted  of  a  felony,  or  where  the  term  o ^ 

%    ment  of  a  male  convict  for  a  felony  is  fixed  by  the  trial  conr 

■J1?  one  rear  or  less,  the  court  may  direct  the  convict  to  be  improc 

-  ^aCiitv  penitentiary,  instead  of  a  state  prison,  or  in  the  oo* 

6  699  Imi  jail  located  in  the  county  where  sentence  is  imposed.     The  c 

it"'  ^   mission  bv  a  child  under  the  age  of  sixteen  years  of  a  enme^ 

Where  an  ^         ishal)le  by  life  imprisonment,  which  if  commi 

years  is  conv      *       ^  wou,d  ])Q  a  fdonv,  rcn(]ers  such  child  guilty  of  a 

of  a  male  con  d;  or  onl      lmt  aiiv  other  person  concerned  therein,  vriie 

or  less,  the  «  rinci  al  or  accessory,  who  otherwise  would  be  punishable 

county  pemtc     ;.1    .     /  in  the  fehmiJt  shall  be  punishable  as  a  principal  » 

located  m  the  *      mT  M  if  Mlch  chll(1  werc  over  sateen  years  of  age  a 

by  a  child  ui  -        tu  cHme  ms  commMp(h    A  conviction  of  any  ckM lu 

or  pinnshabl  ^^  of  a  crimc  for  wh}cht  ,f  the  AMwm 

adult   would       J  ft'  u    fQr  conviclion  CoM  be  ten  years  imprison 

demeanor  on         '  ^  ^  ^  WQrk  my  ^ty  or  deprivation  of  any  rip 

as  principal,        ^        ^^  ^  u  i$  imp0$ed  hy  the  court  or  nugisira 

as  if  suck  cto  pur8uari£e  with  wch  conviction. 

Amended  by         Amended  by  L.  1907,  ch.  417.    In  effect  September  1,  1907. 
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is  imposed.  Whenever  a  child  under  the  age  of  fourteen  years', 
is  charged  with  the  perpetration  of  a  crime,  other  than  a  capital 
crime,  which,  if  committed  by  an  adult,  would  be  a  felony,  the 
child  shall,  in  the  discretion  of  the  court,  be  tried  as  for  a  misde- 
meanor, and  the  court,  magistrate  or  tribunal  before  whom  such 
trial  is  held,  shall  impose  the  penalty  as  prescribed  by  law  in  the 
case  of  misdemeanors. 

Amended  by  chap.  553  of  1896.    In  effect  May  12,  1896. 

§  TOO.  Sentences  of  certain  males  to  state  reformatory.  —  A  male 
between  the  ages  of  sixteen  and  thirty,  convicted  of  felony,  who  has  not  there- 
tofore been  convicted  of  a  crime  punishable  by  imprisonment  in  a  state  prison, 
may,  in  the  discretion  of  the  trial  court  be  sentenced  to  imprisonment  in  the 
New  York  State  Reformatory  at  Elmira,  to  be  there  contined  under  the  pro- 
visions of  law  relating  to  that  reformatory. 

Amd  by  chap.  145  of  1888. 

This  amendment  inserted,  after  the  word  "crime,"  in  the  original  section, 
the  words  "punishable  by  imprisonment  in  a  state  prison." 


§  701.  House  of  refuge,  state  industrial  school,  and  New  York 
itate  training  school  for  girls. 

Where  a  male  person  under  the  age  of  twelve  years  is  convicted 
of  a  crime  aj^punting  to  felony,  or  where  a  male  person  of  twelve 
years  and  under  the  ago  of  sixteen  years  is  convicted  of  a  crime, 
the  trial  court  may,  instead  of  sentencing  him  to  imprisonment  in 
a  state  prison  or  in  a  penitentiary,  direct  him  to  be  confined  in  a 
house  of  refuge  under  the  provisions  of  the  statute  relating  thereto. 
Where  the  conviction  is  had  and  the  sentence  is  inflicted  in  the  first, 
second  or  third  judicial  district,  the  place  of  confinement  must  be 
a  house  of  refuge  established  by  the  managers  of  the  society  for  the 
formation  of  juvenile  delinquents  in  the  city  of  New  York ;  where 
conviction  is  had  and  the  sentence  inflicted  in  any  other  district, 
place  of  confinement  must  be  in  the  state  industrial  school. 
re  a  female  person  not  over  the  age  of  twelve  years  is  convicted 
a  crime  amounting  to  felony,  or  where  a  female  person  of  the 
of  twelve  years  and  not  over  the  age  of  sixteen  years  is  convicted 
i$f  a  crime,  the  trial  court  may,  instead  of  sentencing  her  to  tm- 
i:fri$onment  in  a  state  prison  or  in  a  penitentiary,  direct  her  to  be 
\tmfined  in  the  New  York  state  training  school  for  girls,  under  the 
frovvnons  of  the  statute  relating  thereto.    But  nothing  in  this  sec- 
ion  shall  affect  any  of  the  provisions  contained  in  section  seven 
■ndred  and  thirteen. 
Amended  by  L.  1904,  chap.  388.    In  effect  June  1,  1004. 

§  799.  Imprisonment  in  county  jail.— Where  a  person  is 
convicted  of  a  crime,  for  which  the  punishment  inflicted  is  inv 
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prisonment  for  a  term  less  than  one  year,  the  imprisonment  must 
Le  inflicted  by  confinement  in  the  county  jail,  or  place  of  confine- 
ment designated  by  law  to  be  used  as  the  jail  of  the  county,  ex- 
cept when  otherwise  specially  prescribed  by  statute. 

The  imprisonment  for  libel  must  be  inflicted  by  confinement  In  a  county 
Jail  or  penitentiary,  and  not  in  a  state  prison.  People  c.  Parr,  4  N.  Y.  Cr., 
540. 

See  People  v.  Hughes,  50  St.  Rep.,  64. 

§  703.  Imprisonment  in  comity  jail  or  state  prison.— 

Where  a  person  is  convicted  of  a  crime,  for  which  the  punish- 
ment inflicted  is  imprisonment  for  a  term  of  one  year,  he  may  be 
sentenced  to,  and  the  imprisonment  may  be  inflicted  by,  confine- 
ment either  in  a  county  jail,  or  in  a  penitentiary  or  state  prison. 
No  person  shall  be  sentenced  to  imprisonment  in  a  state  prison 
for  less  than  one  year. 

Sec  preceding:  section. 

See  chap.  114  of  1893.  amending  chap.  574  of  1869,  authorizing  the  impris- 
onment of  convicts  in  the  penitentiaries  of  Syracuse  and  Albany. 

The  distinction  between  t.is  section  and  section  222,  ante,  defined.  People 
ex  rel.  Devoe  v.  Kcllv,  2  X.  Y.  Cr.,  432;  32  Hun,  536. 

See  People  v.  Hughes,  50  St.  Rep.,  64. 

§  704.  Imprisonment  in  state  prison. — Where  a  person  is 
convicted  of  a  crime,  for  which  the  punishment  inflicted  is  im- 
prisonment for  a  term  exceeding  one  year,  or  is  sentenced  to 
imprisonment  for  such  a  term,  the  imprisonment  must  be  inflicted 
by  confinement  at  hard  labor  in  a  state  prison.  But  this  and  the 
two  last  sections  shall  not  apply  to  a  case  where  special  provision 
is  made  by  statute  as  to  the  punishment  for  any  particular  offense 
or  class  of  offenses  or  offenders,  nor  to  the  cases  specified  in  sec- 
tions six  hundred  and  ninety-ei<rht,  six  hundred  and  ninety-nine, 
seven  hundred  and  seven  hundred  and  one. 

See  People  v.  Hiurhes,  50  St.  Rep.,  64;  People  v.  Dewey,  33  St.  Rep.,  427; 
11  N.  Y.  Supp.,  603. 

§  705.  Place  to  be  specified  in  sentence ;   removal.— 

The  place  of  the  imprisonment  must  be  specified  in  the  judgment 
and  sentence  of  the  court  But  convicts,  may  be  removed  from 
one  place  of  confinement  to  another,  in  a  case,  and  by  the  author- 
ity designated  by  statute. 

It  was  held,  under  the  Revised  Statutes,  that  the  omission  to  state,  in  the 
sentence,  in  what  prison  the  prisoner  was  to  be  confined  was  not  error.  Weed 
v.  People,  31  N.  Y..  465.  The  law  determined  the  prison  and  the  court  had 
no  authority  to  incarcerate  the  prisoner  in  any  other.    Id. 

§  706.  Limit  of  fine. — Where,  in  this  Code,  or  in  any  other 
statute  making  any  crime  punishable  by  a  fine,  the  amount  of  the 
fin<»  is  not  specified,  a  fine  of  not  more  than  five  hundred  dollars 
may  be  imposed. 

S»-e  section  14,  ante. 
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§  707.  Forfeiture. — A  sentence  of  imprisonment  in  a  state 
prison  for  any  term  less  than  for  life,  forfeits  all  the  public  offices, 
and  suspends,  during  the  term  of  the  sentence,  all  the  civil  rights, 
and  all  private  trusts,  authority,  or  powers  of,  or  held  by,  the  per- 
son sentenced. 

See  notes  under  under  section  42,  ante. 

Re  enactment. — This  section  is  a  substantial  re-enactment  of  the  provisions 
contained  in  section  19  of  2  R.  8.,  701.  Bowles  t>.  Habermann,  95  N.  Y., 
247. 

The  provisions  of  this  section  are  merely  declaratory  of  the  common  law. 
A  very  p.  Everett,  18  St.  Rep.,  213;  110  N.  Y.,  317;  La  Chappelle  v.  Burpee, 
52  SL  Rep..  703;  23  N.  Y.  Supp.,  455. 

Application.— The  provision  of  this  section  does  not  apply  to  a  sentence 
of  imprisonment  in  a  county  penitentiary.     Bowles  v.  Habermann,  ante. 

This  is  a  highly  penal  statute,  which  imposes  forfeitures  upon  a  person  thus 
sentenced  and  suspends  his  civil  rights.  Id.  It  should  not  be  extended  by 
implication  or  construction,  but  be  enforced  just  as  the  legislature  has  enacted 
it     Id. 

Suspension. — This  section  contains  a  general  provision  that  a  sentence  to  a 
state  prison  for  any  term  less  than  life  forfeits  all  the  public  offices  held  by  the 
person  sentenced.  People*.  Meakim,  44  St.  Rep.,  751;  8  N.  Y.  Cr.,  410;  133  N. 
Y..221;  affgOl  Hun.  327;  40 St.  Rep.,  686. 

The  suspension  of  civil  rights,  which  the  statute  declares  to  be  the  effect  of  a 
•entence  to  state  prison,  does  not  give  him  any. immunity  from  actions,  nor  sus- 
pnd  the  rights  of  others.     Davis  v.  Duffle,  4  Abb.  N.  S.,  478. 

As  to  the  rights  of  a  person  sentenced  under  this  section,  sec  Bowles  v.  Ilaber- 
mann.95N.  Y.,246. 

One  under  sentence  for  imprisonment  for  life,  though  civilly  dead,  may  take 
k  tfrant  or  devise,  or  transfer  his  property  by  will  or  deed.  Avery  v.  Everett,  18 
8t.  Rep  ,  213;  110  N.  Y.,  878;  La  Chapelle  v.  Burpee,  52  St.  Rep.,  703;  33  N.  Y. 
8upp.,  455.  And  it  was  held,  in  the  last  cited  case,  that  one  imprisoned  for  a 
term  of  years  may  also  take  or  convey  by  grant  or  devise.  So  he  may  accept  a  de- 
vise of  an  estate  on  condition.     Id. 

§  708.  Consequence  of  sentence. — A  person  sentenced  to 
imprisonment  for  life  is  thereafter  deemed  civilly  dead. 

See  notes  under  section  42,  ante. 

The  provision  of  section  20  of  2  R.  S.,  701,  was  re-enacted  in  this  section  of 
t.e  Code.  Avery  t>  Everett,  18  St.  Rep.,  213;  110  N.  Y..  32  5;  nff'g  3'J  Hun.  6. 
£uoh  provision  was  declaratory  of  and  restored  the  rule  of  the  common  law.  Id. 
By  the  general  rule  of  the  common  law,  civil  deaih  did  not  operate  as  a  divesti- 
ture of  the  estate  of  the  convicted  person.     Id. 

The  provisions  of  this  section  and  of  the  following  two  sections  certainly 
leave  a  convicted  felon  some  rights  of  person  and  property  which  may  be  de- 
fended and  protected.     Bowles  o.  Habermann,  95  N.  Y.,  249. 

See  People  v.  Meakim,  133  N.  Y.,  221;  44  St.  Rep.,  751;  8  N.  Y.  Cr.,  410;  aff'g 
«1  Hun,  827;  40  St.  Rep.,  086. 

§709.  Convict  protected  by  law. —  A  convict  sentenced 
to  imprisonment  is  under  the  protection  of  the  law,  and  any  in- 
jury to  his  person,  not  authorized  by  law,  is  punishable  in  the 
same  manner  as  if  he  were  not  sentenced  or  convicted. 

See  Bowles  v.  Habermann,  95  N.  Y.,  249. 

§  710.  Certain  forfeiture  abolished. — A  conviction  of  a 
person  for  any  crime  does  not  work  a  forfeiture  of  any  property, 
real  or  personal,  or  of  any  right  or  interest  therein.     All  forfeit- 
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ures  to  the  people  of  the  state,  in  the  nature  of  deodands,  or  in 
a  case  of  suicide,  or  where  a  person  flees  from  justice,  are  abol- 
ished. 

See  section  178,  ante. 

See  section  819  of  Code  of  Criminal  Procedure. 

See  Bowles  t>.  Habermann,  95  N.  Y.,  249. 

§  711.  Conyict  voting.— The  prohibition  to  vote  at  an  elec- 
tion, contained  in  any  statute  of  the  state,  shall  not  apply  to  a 
person  heretofore  or  nereafter  convicted  of  any  crime,  who  has 
been  sentenced  or  committed  therefor  to  one  of  the  houses  of 
refuge,  or  other  reformatories  organized  under  the  statutes  of  the 
state. 

Under  this  section,  a  right  to  vote  at  any  election,  after  arriving  at  age.  is 
not  taken  away.  People  v.  Harrington,  3N.Y„  Cr.f  141;  1  How.  N.  S.,  87,- 
15  Abb.  N.  C,  163. 

§  71  a.  Witnesses' testimony. — The  sections  of  this  Code 
which  declare  that  evidence  obtained  upon  the  examination  of  a 
person  as  a  witness  shall  not  be  received  against  him  in  a  crimi- 
nal proceeding,  do  not  forbid  such  evidence  being  proved  against 
such  person  upon  any  charge  of  perjury  committed  in  such  ex- 
amination. 

See  sections  79, 142,  241,  342  and  469,  ante. 

By  this  section,  the  provisions  of  section  79,  ante,  are  so  modified  as  not  to 
forbid  such  evidence  from  being  proved  against  the  witness  upon  any  charge 
of  perjury  committed  on  such  examination.  People  v.  Sharp,  12 St.  licp.,  217; 
107  N.  Y.,  439;  5  N.  Y.  Cr.,  672. 

§  713.  Disposition  to  be  made  of  persons  under  sixteen 

convicted  of  crime. — When  a  person  under  the  age  of  sixteen 
is  convicted  of  a  crime,  he  may,  in  the  discretion  of  the  court,  in- 
stead of  being  sentenced  to  line  or  imprisonment,  be  placed  in 
charge  of  any  suitable  person  or  institution  willing  to  receive 
him,  and  be  thereafter,  until  majority  or  for  a  shorter  term,  sub- 
jected to  such  discipline  and  control  of  the  person  or  institution 
receiving  hini  as  a  parent  or  guardian  may  lawfully  exercise  over 
a  minor.  A  child  under  sixteen  years  of  age  committed  for  mis- 
demeanor, under  any  provision  of  this  Code,  must  be  committed 
to  some  reformatory,  charitable  or  other  institution  authorized  by 
law  to  receive  and  take  charge  of  minors.  And  when  any  such 
child  is  committed  to  an  institution,  it  shall,  when  practicable,  be 
committed  to  an  institution  governed  by  persons  of  the  same  re- 
ligious faith  as  the  parents  of  sucli  child. 

Am'd  hy  chap.  46  of  1^84. 

This  amendment  changed  the  age  from  "  twelve  "  to  "sixteen, '  substituted 
''crime  "  for  "  misdemeanor. "  inserted  twice  after  the  word  person  the  words, 
"  or  institution,"  and  added  the  hist  two  sentences  of  the  present  section. 

This  section  is  imperative.  People  ex  rel.  Mt.  Magdalen  School  v.  Dickson, 
82  St.  Rep.,  496;  57  Hun,  314;  10  X.  Y.  Supp.,  60o;aff'd,  1?3  N.  Y.,  639, with- 
out  written  opinion. 
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§  714.  Conrict  as  witness. — A  person  heretofore  or  here- 
after convicted  of  any  crime  is,  notwithstanding,  a  competent 
witness,  in  any  cause  or  proceeding,  civil  or  criminal,  but  the  con- 
viction may  be  proved  for  the  purpose  of  affecting  the  weight  of 
bis  testimony,  either  by  the  record,  or  by  his  cross-examination, 
upon  which  he  must  answer  any  proper  question  relevant  to  that 
inquiry ;  and  the  party  cross-examining  is  not  concluded  by  the 
answer  to  such  question. 

See  section  893  of  Code  of  Criminal  Procedure. 

See  section  832  of  Code  of  Civil  Procedure. 

Effect  of  section. — This  section  does  not  affect  the  provisions  of  sections 
fcSanrt  089,  ante.  People  v.  Bosworth,  46  St.  Rep..  517;  64  Hun,  80;  19  N. 
Y.Supp.,  118. 

The  effect  of  this  section  and  section  832  of  the  Code  of  Civil  Procedure  is 
to  repeal  bv  implication  the  provisions  of  section  43,  title  7  of  8  Revised  Stat- 
utes. People  o.  McGloin,  91  N.  Y.,  241;  1  N.  Y.  Cr.,  161;  12  Abb.  N.  C., 
172;  aff'g,  1  N.  Y.  Cr.,  112;  28  Hun,  155. 

The  design  and  effect  of  this  section  are  to  establish  a  uniform  rule  in  re- 
gard to  the  testimony  of  convicts,  and  to  permit  the  conviction  for  any  crime 
to  be  proved.  People  v.  Burns,  33  Hun,  300;  2  N.  Y.  Cr.,  425.  Whether 
it  should  affect  the  credibility  of  the  witness  is  a  question  for  the  jury.     Id. 

This  section  seems  to  have  reversed  the  law  as  previously  existing.  People 
r.  O'Neill,  10  St.  Rep.,  1;  5  N.  Y.  Cr.,  831. 

A  person  is  not  rendered  incompetent  as  a  witness  by  reason  of  a  convic- 
tion for  any  crime  whatever.     People  v.  Purr,  4  N.  Y.  Cr.,  546. 

Since  the  enactment  of  this  section  and  section  832  of  the  Code  of  Civil  Pro- 
cedure, a  new  rule  obtains,  and  the  rule  and  policy  of  the  law  are  to  allow  all 
testimony  to  go  to,  and  be  weighed  by,  the  jury.  People  v.  Chapleau,  30  St. 
R  p.   994;  121  N.  Y.t  276. 

This  provision  makes  it  competent  for  a  witness,  though  having  been  pre- 
viously convicted  of  perjurv,  to  go  upon  the  stand  and  testify.  People  t>. 
O'Neill.  10  St.  Rep.,  1;  5  N.Y.  Cr..  332.    Such  evidence  goes  to  the  jury.    Id. 

No  conviction  for  crime,  not  excepting  perjury,  disqualifies  a  witness.  Peo- 
ple r.  O'Neill,  14  St.  Rep.,  829;  109  N.  Y.,  200;  6  N.  Y.  Cr.,  55  An  uncon- 
?;cted  perjurer  is  not  an  incompetent  witness,  whose  testimony  cannot  be 
considered  by  the  jury.     Id. 

Til-.*  question  what  crimes  wrcre  infamous  used  to  be  important,  principally 
because  a  conviction  for  any  of  such  crimes  excluded  the  convicted  person 
from  beng  a  witness.  But  that  rule  was  abrogated  by  this  section.  People 
r.  Parr,  42  Hun,  316. 

The  testiinouy  of  a  witness,  cither  before  or  after  convictio  *•  for  perjurv, 
mu*t  l>e  received  and  weighed  by  the  jury.  People  v.  Chapleau.  121  N.  Y., 
270:  30  St.  Rep.,  994 

Credibility.— It  is  proper  to  ask  a  witness  if  he  lias  been  convicted  of  a 
crime.  People  v.  Rose,  22  St.  Rep..  M3;  52  Hun,  37;  4  N.  Y.  Supp.,  789; 
People  p.  Noelke,  94  N.  Y.,  187;  1  N.Y.  Cr.,  500;  but  not  to  ask  him  if  he 
has  be-n  arrested,  Id.;  People  v.  Irvim;,  95  N.  Y.,  541:  People  v.  Crapo,  76 
id.,  288;  People  v.  Brown,  72  id.,  571.  See,  further,  People  v.  Kelly,  35  Hun, 
304;  3  N.  Y.  Cr.,  85;  People  v.  Schewe,  29  IIuu,  124;  People  v.  Hoovey,  id., 
890. 

Proof  of  a  conviction  by  cross-examination  is  authorized  by  this  section. 
People©.  Noelke.  94  N.  Y.,  137;  1  N.  Y.  Cr.,  500. 

For  the  purpose  of  discrediting  a  witness  who  has  given  material  testimony 
in  favor  of  the  party  calling  him,  the  opposite  side  may,  on  cross-examination, 
show  that  the  witness  has  been  convicted  of  a  crime,  aud  of  what  crime,  and 
the  witness  may  be  compelled  to  answer.  Spiegel  v.  Hays,  27  St.  Rep.,  858; 
118  N.  Y.,  661;  2  Silv.  (Ct.  App.).  431. 

See  Morenus  v.  Crawford,  24  St.  Rep.,  184;  51  Hun,  96;  5  N.  Y.  Supp., 
457. 
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§  715.  Husband  and  wife  as  witnesses.— The  husband  or 
wife  of  a  person  indicted  or  accused  of  a  crime  is  in  all  cases  a 
competent  witness,  on  the  examination  or  trial  of  such  person ; 
but  neither  husband  nor  wife  can  be  compelled  to  disclose  a  con- 
fidential communication,  made  by  one  to  the  other  during  their 
marriage. 

See  sections  828  and  831  of  Code  of  Civil  Procedure. 

See  note  in  Stowell  v.  Amer.  Co-operative  R.  Ass'n,  1  Silv.  (Sup.  Ct.),  272. 

Former  statute.— Under  section  2,  chap.  182  of  1878,  it  was  held  that  a 
wife  could  not,  though  willing  so  to  do,  be  allowed  to  testify  against  her  hus- 
band upon  his  trial  for  bigamy.     People  t.  Houghton,  24  Hun,  501. 

Under  same  statute,  it  was  held,  in  People  v.  Hovey,  29  Hun.  390.  that  either 
might  be  compelled  to  be  a  witness,  if  the  right  conferred  was  exercised  by 
the  other,  but  that  one  could  not  be  compelled  to  testify  against  the  other  at 
the  call  of  a  hostile  party. 

Effect  of  section. — The  common  law  rule  that  husband  and  wife  cannot  be 
witnesses  for  or  against  each  other  has  been  modified  by  this  section.  People 
T.  Wood.  36  St.  Rep.,  966;  126  N.  Y.,  271. 

This  section  is  aimed  only  at  a  compulsory  disclosure  by  husband  or  wife. 
People  v.  Petmeckv,  2  N.  Y.  Cr.,  459. 

This  section  makes  a  husband  and  wife  competent  witnesses  against  each 
other,  when  either  is  on  trial  for  a  crime.  People  v.  Lewis,  42  St.  Rep.,  772; 
16  N.  Y.  Supp.,  884.  It  merely  declares  that  neither  can  be  compelled  to 
•disclose  a  contidential  communication  made  by  one  to  the  other  during  their 
marriage.     Id. 

A  wife  is  a  competent  witness  against  her  husband,  with  the  exception  that 
she  cannot  be  compelled  to  disclose  any  confidential  communications  which 
have  passed  between  them  during  their  marriage.  People  v.  Petmecky,  2  -\. 
Y.Cr.,4-»2. 

Ri^ht  of  other  party. — This  section  does  not  leave  the  matter  entirely  to 
the  discretion  of  the  witness,  but  the  other  party  interested  inav  object  to  any 
such  communication,  and  upon  such  objection  being  made,  the  witness  not 
only  cannot  be  compelled,  but  has  no  right  to  make  the  disclosure.  People  t>. 
Wood,  86  St.  Rep.,  966;  126  N.  Y..  271. 

Competent.— The  wife  of  an  accomplice  who  is  also  under  indictment,  is  a 
competent  witness.  People  v.  Bosworth,  45  St.  Rep.,  517;  64  Hun,  82;  19  N. 
Y.  Supp.,  119. 

.Letters  written  by  defendant  to  his  wife  and  delivered  by  her  to  the  district 
attorney  at  his  request  without  objection,  under  the  belief  that  she  was  obliged 
so  to  do,  though  she  did  not  wish  to  deliver  them,  are  admissible  against  de- 
fendant and  do  not  come  within  the  prohibition  of  this  section.  People  v.  Pet- 
meckv. 2  N.  Y.  Cr  ,  459. 

See  People  v.  Wentworth,  4  N.  Y.  Cr.,  210. 

§  716.  Creditor  of  convict. — A  person  injured  by  the  com- 
mission  of  a  felony,  for  which   the  offender  is  sentenced  to  im- 

Srisonment  in  a  state  prison,  is  deemed  the  creditor  of  the  offen- 
er,  and  of  his  estate  after  his  death,  within  the  provisions  of  the 
statutes  relating  thereto. 

§  717.  Damages,  how  ascertained. — In  a  case  specified  in 
the  last  section,  the  damages  sustained  by  the  person  injured  by 
the  felonious  act,  may  be  ascertained  in  an  action  brought  for  that 
purpose  by  him  against  the  trustees  of  the  estate  of  the  offender, 
appointed  under  the  provisions  of  the  statutes,  or  the  executor  or 
administrator  of  the  offender's  estate. 
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§  717a.  Proprietor  or  publisher  of  newspaper,  inis~ 
^presentation  by. — Every  proprietor  or  publisher  of  any  news- 
laper  or  periodical  who  shall  willfully  or  knowingly  misrepresent 
he  circulation  of  such  newspaper  or  periodical  for  the  purpose  of 
lecuring  advertising  or  other  patronage  shall  be  deemed  guilty  of 
i  misdemeanor. 

This  section  was  added  by  chap.  650  of  1893. 

§718.  Construction  of  terms.— In  construing  this  Code, 
or  an  indictment  or  other  pleading  in  a  case  provided  for  by  this 
Code,  the  following  rules  must  be  observed,  except  when  a  con- 
trary intent  is  plainly  declared  in  the  provision  to  be  construed, 
or  plainly  apparent  from  the  context  thereof: 

1.  Each  of  the  terms  "  neglect,"  "  negligence,"  "negligent/ 
and  ;t  negligently,"  imports  a  want  of  such  attention  to  the  nature 
or  probable  consequences  of  the  act  or  omission,  as  a  prudent  man 
ordinarily  bestows  in  acting  in  his  own  concerns; 

2.  Each  of  the  terms  "corrupt"  and  "corruptly"  imports  a 
wrongful  desire  to  acquire,  or  cause  some  pecuniary  or  other  ad- 
Jintage  to,"  or  by  the  person  guilty  of  the  act  or  omission  referred 
to,  or  some  other  person ;  • 

3.  Each  of  the  terms  "  malice  "  and  "  maliciously  "  imports  an 
*?il  intent,  or  wish  or  design  to  vex,  annoy,  or  injure  another  per- 
son, or  to  maltreat  or  injure  an  animal ; 

-L  The  term  "  knowingly  "  imports  a  knowledge  that  the  facts 
exist  which  constitute  the  act  or  omission  a  crime,  and  does  not 
'©quire  knowledge  of  the  unlawfulness  of  the  act  or  omission  ; 

5.  Wiiere  an  intent  to  defraud  constitutes  a  part  of  a  crime,  it 
to  not  necessary  to  aver  or  prove  an  intent  to  defraud  any  partic- 
ular person ; 

6\  The  term  "  vessel"  includes  ships,  steamers,  canal-boats,  and 
*verv  boat  or  structure  adapted  to  navigation,  or  movement  from 
place  to  place  by  water,  either  upon  the  ocean,  lakes,  rivers,  or  or* 
artificial  water  ways ; 

7.  The  term  "  signature  "  includes  any  memorandum,  mark,  or 
Kgn.  written  with  intent  to  authenticate  any  instrument  or  writing, 
or  the  subscription  of  any  person  thereto ; 

8.  The  term  "  writing"  includes  both  printing  and  writing ; 
y.  The  terms   "reputed  house  of  prostitution  or  assignation," 

'house  of  prostitution,"  "house  of  ill-fame  or  assignation,"  "  dis- 
torlerlv  house,"  include  all  premises  which  by  common  fame  or 
import  are  used  for  purposes  of  prostitution  or  assignation. 

*So  in  original. 
Am'dbychap.  884  of  18*2. 

Thi*  amendment  was  made  before  the  Code  went  into  effect. 
JmM  by  chap.  31  of  1886. 
This  araeudraent  added  the  present  sixteenth  subdivision  to  the  section. 
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Subd.  9  was  repealed  by  chap.  677  of  1892,  and  section  2  of  said  act  sub- 
stituted. 

Subdivisions  10,  11  and  12,  of  this  section  were  repealed  by  chap.  677  of 
1892. 

SulMlivision  18  was  repealed  by  chap.  677  of  1892,  and  section  5  of  that  act 
substituted. 

Subdivision  14  was  repealed  by  chap.  677  of  1892,  and  section  3  of  such  act 
substituted 

Subd.  15  was  repealed  by  chap.  677  of  1892,  and  section  4  of  that  act  sub- 
sti  tuted. 

The  ca«e  of  People  v.  Martin,  2  N.  Y.  Cr.,  52,  was  reversed  in  3  N.  Y.  Cr.„ 
122;  36  Hun,  462. 

Subd.  13  of  this  section  is  referred  to  in  People  r.  Long  Island  R.  R.  Co.,  47 
St.  Rep.,  650;  134  N.  Y.,  509;  aff'g,  34  St.  Rep.,  715;  58  Hun,  412. 

Subd.  15  of  this  section  was  referred  to  in  the  following  cases:  People  r. 
ChrMv,  47  St.  Rep.,  926;  8  N.  Y.  Cr.,  480;  People  v.  Stevens,  38  Hun.  65;  3 
N.  Y.Cr.,  586. 

The  case  of  People  r.  Barondess,  41  St.  Rep.,  659;  8  N.  Y.  Cr.,  234;  01  Hun, 
574;  16  N.  Y.  Supp.,  441,  was  reversed  in  45  St.  Rep.,  248;  8  N.  Y.  Cr.,  37*i. 

The  definitions  of  the  terms,  "  willful  "  and  "  willfully."  as  originally  con- 
tained in  this  section  were  omitted  by  the  amendment  made  by  chap.  384  at 
1882.     Anders  m  v.  How,  26  St.  Rep.,  790;  116  N.  Y..  341. 

Subd  1.— Moebus  v.  Hermann,  13  St.  Rep.,  648;  108  K  Y.,  353;  People  f. 
BuddeiiPieck.  1  St.  Rep.,  430;  4  N.  Y.  Cr.,  265. 

Subd  3.  By  subd.  3  of  this  section,  malice  imports  an  evil  intent,  or  wish  or 
design  to  vex,  annoy  or  injure  some  person.  People  v.  Stark,  59  Hun,  57;  35 
St,  Rep.,  154;  12  N.  Y.  Supp.,  691.  See  Anderson  v.  How.,  116  N.  Y.f  341; 
26  St.  Rep.,  790. 

Sie  People  v.  Camp,  51  St.  Rep.,  34;  66  Hun,  535.  21  N.  Y.  Supp.,  744. 

Subd  5. — See  section  721,  jmt. 

To  constitute  an  offense  under  section  511,  ante,  an  intent  may,  under  subd. 
5  of  this  section,  be  av<  rred  in  general  terms  without  alleging  an  intent  to  de- 
fraud anv  particular  person.  People  «?.  D'Argencour,  82  Hun,  179;  afFd,  95 
N.  Y.,624;  2  N.  Y.  Cr.,  267. 

Property. — The  term  "  personal  property  "  includes  chattels  of  every  de- 
scription. People  t>.  Christy,  47  St.  Rep.,  926;  65  Hun,  351;  20  N.  Y.  Supp., 
279. 

The  term  "  property  "  has  been  so  defined  by  subdivisions  9,  14  and  15  of 
this  section  as  to  include  the  business  itself  and  the  loss  resulting  from  its  in- 
terruption. People  v.  Barondess,  45  St.  Rep.,  248;  8  N.  Y.  Cr.,  876.  See 
dissenting  opinion  of  Justice  Daniels,  in  41  St.  Rep.,  669:  8  N.  Y.  Cr.,  257, 
upon  which  the  general  term  judgment  was  reversed  by  the  court  of  appeals, 
without  written  opinion.  Business  is  property,  as  much  so  as  the  articles 
themselves  which  are  included  in  its  transactions.  Id.  Since  the  decision  of  this 
case,  these  subdivisions  have  been  repealed  and  sections  2,  8,  and  4  of  chap. 
677  of  1892,  substituted  for  them. 

For  the  definition  of  the  term  "  personal  property,"  since  the  repeal  of  subd. 
15  of  this  section  in  1892,  see  section  4  of  chap.  677  of  1892. 

Subd  ltt  —  People  r.  Hatter,  22  N.  Y.  8upp.,  691. 

Collyer  t>.  Collyer,  21  St.  Rep.,  119,  50  Hun.  424;  3  N.  Y.  Supp.,  311. 

§  719.  Application  of  this  Code  to  prior  offenses. — Noth- 
ing contained  in  any  provision  of  this  Code  applies  to  an  offense 
committed  or  other  act  done,  at  any  time  before  the  day  when  this 
Code  takes  effect  Such  an  offense  must  be  punished  according 
to,  and  such  act  must  be  governed  by,  the  provisions  of  law  ex- 
isting when  it  is  done  or  committed,  in  the  same  manner  as  if  this 
Code  had  not  been  passed ;  except  that,  whenever  the  punish- 
ment or  penalty  for  an  offense  is  mitigated  by  any  provision  of 
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tliis  Code,  such  provision  may  be  applied  to  any  sentence  or  judg- 
ment imposed  for  the  offense  after  this  Code  takes  effect.  An 
offense  specified  in  this  Code,  committed  after  the  beginning  of 
the  day  when  this  Code  takes  effect,  must  be  punished  according 
to  the  provisions  of  this  Code,  and  not  otherwise. 

See  section  2.  ante. 

See  section  962  of  Code  of  Criminal  Procedure. 

The  case  of  McDonald,  32  Hun,  589,  note;  2  N.  Y.  Cr.,  82,  was  reversed  in 
People  ex  rel.  McDonald,  32  Hun,  563;  2  N.  Y.  Cr.,  141;  but  this  general  term 
decision  was  reversed  by  the  court  of  appeals  in  99  N.  Y.,  463;  3  N.  Y.  Cr., 
*48. 

Application. — This  section  does  not  limit  the  application  of  the  provisions 
of  section  688,  ante.     People  r.  Raymond,  96  N.  Y.,  38. 

Punishment. — An  offense  must  be  punished  according  to  the  law  existing 
when  it  was  done.    People  v.  Dowling.  1  N.  Y.  Cr.f  530. 

See  People  ex  rel.  McDonald  r.  Keeler.  99  N.  Y.,474;  8N.  Y.  Cr.,354;  Peo- 
ple ex  rel.  Van  Houten  v.  Sadler,  97  N.  Y.,  146;  3  N.  Y.  Cr.,  147;  People  v, 
Jaehne,  3  St.  Rep  ,  11;  103  N.  Y.f  189;  4  N.  Y.  Cr..  478;  People*.  Hollenbeck, 
1  X.  Y.  Cr.,  437,  note;  65  How.,  401;  People  v.  McTameny,  1  N.  Y.  Cr.,  442; 
30  Hun,  505;  13  Abb.  N.  C.#  56;  66  How.,  70. 

§  7SO.  Application  of  this  Code  to  prior  offenses.— The 

provisions  of  this  Code  are  not  to  be  deemed  to  affect  any  civil 

rights  or  remedies  existing  at  the  time  when  this  Code  takes 

effect,   by  virtue  of  the   common  law  or  of   any  provision  of 

statute. 

See  Reynolds  v.  Everett.  50  St.  Rep.,  897;  22  N.  Y.  Supp.,  813;  67  nun, 
304. 

§  731.  Intent  to  defraud.— Whenever,  by  any  of  the  pro- 
visions of  this  Code,  an  intent  to  defraud  is  required,  in  order  to 
constitute  an  offense,  it  is  sufficient  if  an  intent  appears  to  defraud 
any  person,  association  or  body  politic  or  corporate,  whatever. 
See  subd.  5  of  section  718,  ante. 

§  789-  Civil  remedies  preserved.— The  omission  to  spec- 
ify or  affirm  in  this  Code  any  liability  to  any  damages,  penalty, 
forfeiture  or  other  remedy,  imposed  by  law,  and  allowed  to  be 
recovered  or  enforced  in  any  civil  action  or  proceeding,  for  any 
act  or  omission  declared  punishable  herein,  does  not  affect  any 
right  to  recover  or  enforce  the  same. 

§  783.  Proceedings  to  impeach,  etc.,  preserved.  —  The 

omission  to  specify  or  affirm  in  this  Code  any  ground  or  forfeiture 
of  a  public  office  or  other  trust  or  special  authority  conferred  by 
law,  or  any  power  conferred  by  law  to  impeach,  remove,  depose 
or  suspend  any  public  officer  or  other  person  holding  any  trust, 
appointment  or  other  special  authority  conferred  by  law,  does  not 
atfect  such  forfeiture  or  ppwer,  or  any  proceeding  authorized  by 
law  to* carry  into  effect  such  impeachment,  removal,  deposition  or 
suspension. 

See  Collyer  «.  Collyer,  21  St.  Rep.,  119;  50  Hun,  424 
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§  734.  Military  pnnishments,  etc.,  preseryed.  —  This 
Code  does  not  affect  any  power  conferred  by  law  upon  any  court- 
martial  or  other  military  authority  or  officer,  to  impose  or  inflict 
punishment  upon  offenders;  nor  any  power  conferred  by  law  upon 
any  public  body,  tribunal  or  officers,  to  impose  or  inflict  punish- 
ment for  a  contempt ;  nor  any  provisions  of  the  laws  relating  to 
apprentices,  bastards,  disorderly  persons,  Indians  and  vagrants, 
except  so  far  as  any  provisions  therein  are  inconsistent  with  this 
Coda 

Legislature  — By  virtue  of  the  provisions  of  this  section,  the  provision  of 
the  Revised  Statutes,  conferring  upon  either  house  of  the  legislature  the  power 
to  punish,  as  for  a  contempt,  a  witness  refusing  to  answer  oefore  it  or  before 
a  committee  in  legislative  proceedings,  was  not  abrogated  by  the  provisions  of 
sections  69  and  719,  ante.  People  ex  rel.  McDonald  v.  Eeeler,  99  N.  Y.,  475; 
3N.  Y.  Cr.,348. 

Disorderly  persons.— By  this  section,  it  is  declared  that  this  Code  shall 
not  affect  any  of  the  provisions  of  law  relating  to  disorderly  persons  not  incon- 
sistent therewith.     Matter  of  Riley,  31  Hun,  618;  18  W.  Dig.,  515. 

The  provisions  of  law  in  relation  to  disorderly  persons,  except  where  incon- 
sistent with  this  Code,  are  not  affected  by  it.  Matter  of  McMahon,  1  N.  Y. 
Cr.,  60;  64  How.,  285. 

§  795.  Certain  statutes  continuing  in  force.— Nothing  in 
this  Code  affects  any  of  the  provisions  of  the  following  statutes  T 
but  such  statutes  are  recognized  as  continuing  in  force,  notwith- 
standing the  provisions  of  this  Code  ;  except  so  far  as  they  have 
been  repealed  or  affected  by  subsequent  laws ; 

1.  All  acts  incorporating  municipal  corporations,  and  acts 
amending  acts  of  incorporation  or  charters  of  such  corporation,  or 
providing  for  the  election  or  appointment  of  officers  therein,  or 
defining  the  powers  and  duties  of  such  officers. 

2.  All  acts  relating  to  emigrants  or  other  passengers  in  vessels 
coming  from  foreign  countries,  except  as  provided  in  sectiou  six 
hundred  and  twenty-six  of  this  Code. 

3.  All  acts  for  the  punishment  of  intoxication  or  the  suppres- 
sion of  intemperance  or  regulating  the  sale  or  disposition  of  intox- 
icating or  spirituous  liquors. 

4.  All  acts  delining  and  providing  for  the  punishment  of  of- 
fenses and  not  defined  and  made  punishable  by  this  Code. 

Am'd  by  chap.  3*4  of  1882. 

This  amendment  was  made  before  the  Code  went  into  effect. 

The  case  of  People  r.  Moran,  27  St.  Rep.,  20;  54  Hun,  279;  7N.Y.  Cr., 
883,  was  reversed  in  33  St.  Rep..  398;  123  N.  Y..  254;  8tf.  Y.  Cr.,  106. 

Object. — This  section  was  not  intended  to  preserve  unimpaired  all  penal 
provisions  in  charter  acts.  People  r.  Jaehne,  3  St.  Rep.,  11;  103  N.  Y.,  198; 
4  N.  Y.  Cr.,  478.  See  6  id..  239.  It  saves  only  those  penal  provisions  of 
charter  acts,  which  are  not  covered  by  the  provisions  of  the  Penal  Code.     Id. 

Repeal. — Tlrs  and  the  follow  in  if  section  do  not  repeal  the  provisions  of 
section  9  of  3  Revised  Statutes  (7th  Ed.),  1962.  Rockwood  v.  Oafyield,  3 
St.  Rep.,  335. 

Nothing  in  the  Penal  or  the  Criminal  Code  can  be  effective  to  prevent  a 
subsequent  legislature  from  repealing  a  statute  which  these  Codes  sought  io 
perpetuate.     People  c.  Page,  22  St.  Rep.,  278;  7  N. Y.  Cr.,  7;  4  N.  Y.  Supp.,  780. 
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The  provisions  of  section  9  of  3  R.  S.  (7th  Ed.),  1962.  are  not  inconsistent 
with  sections  886  and  840,  ante,  and  are  not  repealed  by  this  t»nd  the  I  olio  w- 
ing  section.    Rockwood  v.  Oakfleld,  2  St.  Rep.,  335. 

See  People  *  Rontey,  21  tit.  Rep.,  175;  6  X.  Y.  Cr.,  249;  4  N  Y.  Supp., 
235;  aflTd,  117  N.  Y.,  624,  without  written  opinion;  Matter  of  McMahou,  1  N. 
Y.  Cr.,  68;  64  How.,  285;  People  t>.  Bernardo,  1 X.  Y.  Cr.,  2 18. 

§  736.  General  repeal. — All  acts  and  parts  of  acts  which 
are  inconsistent  with  the  provisions  of  this  act  are  repealed,  so  far 
as  they  impose  any  punishment  for  crime,  except  as  herein  pro- 
vided. 

See  notes  under  preceding  section. 

Express. — This  section  contains  the  only  express  repealing  provision  in 
the  Code.  People  e.  Jaehne,  8  t>t.  Rep.,  11;  103  X.  Y..  198-  4  X.  Y.  Cr., 
478. 

Substitute. — The  enactments  of  the  Code  are  intended  as  substitutes  for 
those  which  previously  existed.  People  v.  Hollenbeck,  1  N.  Y.  Cr.,  487,  note; 
65  How.,  401. 

What  sets  repealed. — This  section  repeals  all  acts,  and  parte  of  acts,  which 
•re  inconsistent  with  the  provisions  of  this  Code.  Matter  of  McMahon,  1  N. 
Y.  Cr.,  64;  64  How.,  285. 

It  is  only  such  acts  and  parts  of  acts  as  were  inconsistent  with  the  provisions 
of  this  Code  that  this  section  declares  shall  be  repealed.  Matter  of  Riley,  81 
Hun.  613. 

It  is  the  obvious  meaning  of  this  section  that  punishments  imposed  by  pre- 
vious acts  are  to  be  repealed  whenever  they  are  inconsistent  with  the  Code. 
People  v.  Hollenbeck,  1  X.  Y.  Cr.f  437,  note:  65  How.,  401;  People  r.  Mc- 
Tameny.  1  N.  Y.  Cr.,  412;  3>  Hun,  505;  18  Abb.  N.  C,  56;  66  How.,  70. 

Act  of  1862.— Section  3,  chap.  374  of  1862,  creating  and  defining  the  offense 
of  an  assault  with  intent  to  steal,  has  not  been  repealed  by  this  Code.  People 
t.  Bernardo.  1  X.  Y.  Cr..  247. 

Act  of  1872. — Chap.  150  of  1872,  authorizing  the  common  council  of  the 
citv  of  Kingston  to  suppress  disorderly  houses,  was  repealed  by  the  Penal 
Code.     People  v.  Hatter,  22  N.  Y.  Supp.,  688. 

See  People  v.  Rontey,  21  St.  Rep.,  175;  6  N.  Y.  Cr.,  249;  4  X.  Y.  Supp., 
235;  aff'd,  117  X.  Y.,  624;  without  written  opinion;  People  ex  rel.  McDonald  v. 
Keeler,  99  N.  Y.,  474;  8  N.  Y.  Cr.,  354;  Rockwood  t>.  Oakfleld,  2  St.  Rep.,  885. 

§  727.  When  act  to  take  effect.— This  act  shall  take  effect 
on  the  first  day  of  December,  eighteen  hundred  and  eighty-two. 
When  construed  in  connection  with  other  statutes,  it  must  be 
deemed  to  have  been  enacted  on  the  fourth  day  of  January,  eigh- 
teen hundred  and  eighty-one,  so  that  any  statute  enacted  after 
that  day  is  to  have  the  same  effect  as  if  it  had  been  enacted  after 
this  Code. 

Am'  1  by  chap.  102  of  1882. 

This  amendment  was  made  before  the  Code  went  into  operation,  and  post- 
poned the  time  of  its  taking  effect  to  December  1,  1882. 

The  Penal  Code,  by  its  own  direction,  is  to  be  deemed  to  have  been  enacted 
on  the  4th  of  January,  1881,  to  take  effect  on  the  1st  of  May,  1882.  People  ex 
rel  Van  Heck  t>.  Catholic  Protectory,  88  Hun,  135.  This  decision  was  made 
before  the  amendment  of  1882. 

Com  struct!  on.— This  Code,  when  construed  in  connection  with  other  stat- 
utes, must  be  deemed  to  have  been  enacted  on  the  4th  day  of  January,  1881. 
People  ex  rel.  Knowlton  t?.  Sadler,  2  N.  Y.  Cr.,  440. 

See  People  v.  Beckwith,  12  St.  Rep.,  795;  108  N.  Y.,  72;  7N.  Y.  Cr.,  162; 
People  ex  rel.  Laughlin  v.  Finn.  26  Hun,  59. 
21 
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§  738.  Proviso  as  to  amendatory  and  repealing  statutes. 

— No  provision  of  this  Code,  or  any  part  thereof,  shall  be  deemed 
repealed,  altered  or  amended  by  the  passage  of  any  subsequent 
statute  inconsistent  therewith,  unless  such  statute  shall  explicitly 
refer  thereto  and  directly  repeal,  alter  or  amend  the  Code  accord- 
ingly. 

This  section  was  added  by  cbap.  81  of  1886. 

See  sections  81  to  84,  inclusive,  of  chap.  677  of  1892. 

Chap.  88  of  1888  did  not  directly  repeal,  alter  or  amend  the  Penal  Code. 
People  v.  Hatter,  22  N.  Y.  Supp.,  600. 

§  739.  Producing  unpublished  ended icated  or  copy- 
righted opera,  etc.,  without  consent  of  owner*— Any  person 
who  causes  to  be  publicly  performed  or  represented  for  profit  any 
unpublished  undedicated  or  copyrighted  dramatic  composition,  or 
musical  composition  known  as  an  opera,  without  the  consent  of  its 
owner  or  proprietor,  or  who,  knowing  that  such  dramatic  or  musi- 
cal composition  is  unpublished  undedicated  or  copyrighted  and 
without  the  consent  of  its  owner,  or  proprietor,  permits,  aids  or 
takes  part  in  such  a  performance  or  representation,  shall  be  guilty 
of  a  misdemeanor. 

Added  by  chap.  475  of  18W.    In  effect  Sept  1, 1890, 
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THE  SECTIONS  ARE  INDICATED  BY  HEAVY  FACE  FIGURES. 


Annotations  of  decisions,  reported  up  to  April  20,  1900,  relating  to 
the  provisions  of  the  Penal  Code, 

2.  Punishment. — An  offense  commited,or  other  act  done,  at  any 
time  before  the  Code  took  effect,  was  punishable  according  to,  and 
such  act  was  governed  by,  the  provisions  of  law  existing  when  it 
was  done  or  committed  in  the  same  manner  as  though  the  Code 
had  not  been  passed.  People  v.  Madill  (Sup.  Ct,  3  D.,  1895),  71 
S.  R.  692. 

3.  Consent. — That  no  injury  is  done  to  the  willing  is  a  maxim  of 
the  cirminal,  as  well  as  of  the  civil,  law,  if  the  one  who  consents  is 
capable  of  consenting,  and  consents  uninfluenced  by  fear,  force  or 
fraud.  People  v.  Gardner,  57  St.  Rep.  18 ;  73  Hun,  66 ;  25  N.  Y. 
Supp.  1072.  This  rule  is  applicable,  however,  only  to  the  alien- 
able rights  of  the  person  consenting.  Id.  The  consent  of  a  per- 
son that  another  might  take  his  life  would  be  no  justification  of  a 
homicide.     Id. 

Whether  certain  acts  are,  or  are  not,  criminal,  depends  entirely 
on  the  fact  whether  the  person,  on  or  against  whom  they  are  per- 
petrated, consents  to,  and  participates  in  those  acts.  Id.  Such 
acts  do  not  constitute  a  crime  in  case  the  assent  of  the  person, 
against  whom  they  are  committed  is  freely  given.    Id. 

The  word  "  crime  "  is  not  used  in  the  Criminal  Code  in  a  sense 
broad  enough  to  include  petty  offenses  subject  to  summary  con- 
victions by  a  magistrate.  Steinert  v.  Sobey,  14  A.  D.  505 ;  78  S. 
R.  146 ;  44  S.  146. 

Crime  and  punishment,  several. — At  common  law,  every  crime, 
so  far  as  respects  the  guilt  and  punishment  of  the  parties  engaged 
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in  its  perpetration,  is  several.  People  v.  Girard,  56  St.  Rep.  47 ; 
73  Hun,  457 ;  26  N.Y.  Supp.  272 ;  Palmer  v.  Conley,  4  Denio,  378. 
If  two  or  more  persons  concur  in  the  commission  of  an  offense 
each  offender  is  liable  to  a  several  punishment.     Id. 

Intoxication. — The  charge  of  intoxication  in  a  public  place  is  a 
misdemeanor,  and  a  police  justice  sitting  as  a  police  court  has 
jurisdiction.  People  ex  rel.  Shortell  v.  Mark  ell,  12  N.  Y.  Cr.  312; 
79  S.  R.  (45  S.)  904. 

Motive. — Crime  is  never  committed  without  a  motive.  People 
v.  Dailey,  57  St.  Rep.  10;  73  Hun,  16;  25  St.  Rep.  1050.  On  the 
trial  of  a  person  charged  with  crime,  it  is  always  competent  to  give 
evidence  showing  the  motive  which  induced  the  criminal  act.  Id. 
Where  the  crime  is  clearly  proved,  and  the  criminal  positively  iden- 
tified, it  is  not  important  to  prove  motives.  Id.  But,  where  the 
case  depends  upon  circumstantial  evidence,  and  the  circumstances 
point  to  any  particular  person  as  the  criminal,  the  case  is  much 
fortified  by  proof  that  he  had  a  motive  to  commit  the  crime.  Id. 
Where  the  motive  appears,  the  probabilities  created  by  the  other 
evidence  are  much  strengthened.     Id. 

Subsequent  enactment. — Even  though  there  may  be  already  a 
section  or  sections  of  the  Penal  Code  which  cover  a  subject,  that 
does  not  render  the  further  enactment  of  the  legislature  upon  the 
same  subject  void.  People  v.  Cannon ;  People  v.  Quinn :  People  v. 
Bartholf,  54  St.  Rep.  431 ;  139  N.  Y.  32 ;  afFg  43  St.  Rep.  427,  and 
rev'g  44  id.  920  and  49  id.  368. 

4.  See  People  ex  rel.  Shortell  v.  Markell,  20  Misc.  149;  79  S. 
R.  904;  45  S.  904. 

5.  FoKce  justice  of  Rochester. — Chap.  384  of  1887  and  chap. 
561  of  1890,  conferring  jurisdiction  upon  the  police  justice  of 
Rochester  to  hear,  try  and  determine  all  offenses  as  are  now  de- 
fined to  be  misdemeanors  by  this  and  the  following  section,  are  un- 
constitutional. People  v.  Upson,  61  St.  Rep.  158;  79  Hun,  87; 
29  Supp.  615. 

6.  Hours  of  labor. — The  provision  of  sec.  504,  chap.  105  of  1891, 
is  not  penal  in  its  character,  and  cannot  be  made  the  basis  for  a 
criminal  indictment  of  any  person  for  a  misdemeanor.  People  ex 
rel.  Warren  v.  Beck,  63  St.  Rep.  96;  144  N.  Y.  225;  39  N.  E.  80; 
rev'g  62  St.  Rep.  396 ;  10  Misc.  77 ;  30  Supp.  473. 

Misdemeanor. — Any  violation  of  the  provisions  of  chap.  602  of 
1892,  as  amended  by  chap.  66  of  1893,  is  made  a  misdemeanor. 
People  v.  O'Connell  (Sup.  Ct,  1  D.,  1896),  93  Hun,  no. 

Intoxication. — The  offense  of  intoxication  in  a  public  place  is  a 
misdemeanor.  People  v.  Carter  (Sup.  Ct.,  4  D.,  1895),  68  S.  R. 
584;  88  Hun,  304. 

See  notes  under  the  preceding  section. 

Plumbers. — Whenever  a  person  holds  himself  out  to  the  public 
as  a  plumber,  undertaking  to  do  work  as  such,  he  must,  if  he  em- 
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ploys  assistants  to  perform  the  work,  comply  with  the  law  and  pro- 
cure his  certificate.  People  ex  rel.  Nechamcus  v.  Wardens,  etc., 
64  St.  Rep.  51;  144  N.  Y.  529;  rev'g  63  St.  Rep.  283;  81  Hun, 
434;3oSupp.  1095. 

Public  driveway. — The  violation  of  sec.  3  of  chap.  248  of 
1895,  which  establishes  a  public  driveway  on  that  portion  of  Wash- 
ington Avenue,  in  the  City  of  Albany,  lying  between  Quail  street 
on  the  east,  and  the  east  line  of  the  Manning  Boulevard,  inter- 
secting said  Washington  Avenue,  on  the  west,  is  made  a  misde- 
meanor. 

Public  Health  taw. — Sec.  153  of  the  Public  Health  Law 
makes  the  practice  of  medicine  by  any  person  "  after  conviction  of 
a  felony,"  a  misdemeanor.  People  v.  Hawker,  152  N.  Y.  234; 
rev'g,  14  A.  D.  188. 

10.  Less  degree. — Upon  an  indictment  charging  only  the  higher 
degree  of  the  crime,  a  person  may  be  convicted  of  any  less  degree 
of  it.  People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81  Hun, 
336;  30  Supp.  898.  This  is  upon  the  theory  that  the  less  is  in- 
cluded in  the  higher  degree  of  the  offense.     Id. 

11.  Construction. — The  construction  of  this  Code  should  be 
strict,  to  preserve  the  substantial  interest  of  the  accused;  but  it 
should  be  liberal,  where  the  interests  of  justice  require  it,  and  no 
vested  rights  of  the  accused  are  affected.  People  v.  Adler,  55  St. 
Rep.  669;  140  N.  Y.  331 ;  aff'g  53  St.  Rep.  936. 

12.  Suspension  of  sentence. — The  power  to  suspend  sentence 
after  conviction  was  inherent  in  all  courts  of  superior  criminal  jur- 
isdiction at  common  law.  People  ex  rel.  Forsyth  v.  Court  of 
Sessions,  57  St.  Rep.  404;  141  N.  Y.  288;  rev'g  50  St.  Rep.  234. 

The  power  to  suspend  sentence  was  always  a  part  of  the  judi- 
cial power.     Id. 

The  provision  of  this  section,  even  prior  to  the  amendment  of 
1893,  was  not  intended  to,  and  did  not,  abrogate  any  power  over 
the  judgment  which  the  courts  possessed  before.  Id.  k  is  de- 
clarator}' of  the  law  as  it  always  existed.  Id.  It  was  always  the 
duty  of  the  court  to  impose  the  punishment  upon  conviction.  Id. 
This  duty  was  never  supposed  to  be  inconsistent  with  the  power 
to  suspend  the  judgment  till  the  next  term  of  the  court  or  in- 
definitely.    Id. 

The  amendment  of  1893  does  not  encroach  upon  the  power  of 
the  governor  to  grant  reprieves  and  pardons.     Id. 

Since  the  amendment  of  1893,  the  court  may  suspend  sentence 
as  before  but  it  can  do  nothing  to  preclude  itself,  or  its  successors, 
from  passing  the  proper  sentence  whenever  such  a  course  appears 
to  be  advisable.     Id. 

This  section  confers  on  the  court  of  special  sessions  the  power 
to  suspend  the  sentence  of  a  defendant  convicted  on  the  plea  of 
guilty,  and  to  impose  a  sentence  and  commit  defendant  thereon  at 
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a  later  date.  People  ex  rel.  Dunnigan  v.  Webster  (Sup.  Ct.,  S. 
T.,  1895),  71  S.  R.  676.  This  power  to  suspend  was  added  to  the 
section  by  the  legislature  of  1893  and  modifies  the  provision  of  the 
Revised  Statutes  in  regard  to  courts  of  special  sessions,  now  in- 
corporated in  sec.  717  of  the  Code  of  Criminal  Procedure,  which 
requires,  upon  a  plea  of  guilty  or  conviction,  the  court  to  render 
judgment  thereon  of  fine  or  imprisonment  or  both.     Id. 

13.  See  People  ex  rel.  Zeese  v.  Masten,  61  St.  Rep.  531 ;  79  Hun, 
580;  29  Supp.  891. 

Highway  labor. — Chap.  266  of  1894  provides  for  the  employ- 
ment of  state  prison  convicts  upon  the  public  highway,  and  repeals 
chap.  312  of  1893. 

15.  See  People  ex  rel.  O'Brien  v.  Woodworth,  60  St.  Rep.  768; 
78  Hun,  586;  29  Supp.  211. 

See  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162 ;  32  Supp.  106. 

Other  provision. — This  section  is  not  applicable  to  a  case  where 
there  is  some  other  statutory  provision  in  force  at  the  time  of  the 
conviction  and  sentence.  People  ex  rel.  Zeese  v.  Masten,  61  St. 
Rep.  581 ;  79  Hun,  580;  29  Supp.  891. 

Punishment. — Prior  to  the  amendment  of  1895  to  sec.  41,  post, 
the  defendant  was  punishable,  under  the  provisions  of  this  section, 
by  fine  or  imprisonment.  People  v.  Madill  (Sup.  Ct.,  3  D.,  1895}, 
71  S.  R.  692.  But  after  such  amendment,  the  punishment  for  the 
offense  was  imprisonment  only.     Id. 

17.  Insanity. — Where  one  of  the  defenses  interposed  to  an  in- 
dictment for  murder  was  insanity,  it  is  not  error  to  permit  the 
prosecution,  after  evidence  has  been  given  on  the  part  of  the  de- 
fense as  to  words  and  actions  of  defendant  on  an  occasion  specified 
which,  it  was  claimed,  indicated  insanity,  to  show  that  on  that  oc- 
casion defendant  was  intoxicated.  People  v.  Miles,  62  St.  Rep. 
346 ;  143  N.  Y.  383 ;  38  N.  E.  456. 

19.  Age. — The  testimony  of  a  party,  proving  his  own  age  is  com- 
petent.    Stevenson  v.  Kaiser,  59  St.  Rep.  515 ;  29  Supp.  1 122. 

20.  Evidence. — When  insanity  is  set  up  as  a  defense  to  an  al- 
leged criminal  act,  and  the  defendant  offers  evidence  tending  to 
prove  that  he  was  insane  at  the  time  of  the  homicide  the  legal  pre- 
sumption of  sanity  is  rebutted,  and  the  prosecution  must  prove 
sanity  by  a  preponderance  of  evidence.  People  v.  Barberi,  12  N. 
Y.  Cr.  423:  81  S.  R.  168;  47  S.  168.  So,  if  defendant's  evidence 
creates  a  reasonable  doubt  as  to  his  sanity  at  the  time  of  the  homi- 
cide, the  people  must  remove  such  doubt  by  a  preponderance  of 
evidence.     Id. 

A  question,  which  is  not  one  calling  for  the  opinion  of  an  expert, 
but  relates  merely  to  facts  which  are  within  his  knowledge,  is  not 
obnoxious  to  the  objection  that  the  witness  has  not  been  shown  to 
be  an  expert.  People  v.  Koerner,  154  N.  Y.  355;  12  N.  Y.  Cr. 
503.    On  a  trial  for  murder  where  defect  of  reason  is  interposed 
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as  a  defense,  witnesses  for  the  prosecution,  who  examined  the  de- 
fendant immediately  after  the  homicide  and  qualify  as  medical  ex- 
perts and  state  the  grounds  of  their  opinions,  may  testify  that  he 
was  simulating  or  shamming  unconsciousness.  Id.  Upon  a  ques- 
tion of  sanity  or  insanity,  lay  witnesses  may  be  examined  as  to  the 
acts  and  conduct  of  the  party,  and  may,  upon  giving  such  evidence, 
be  permitted  to  testify  whether  such  acts  or  conduct  impressed 
them  as  rational  or  irrational.  Id.  There  is  no  authority  or  prin- 
ciple of  the  law  of  evidence  that'  will  admit  proof  of  insanity  or 
other  disease  by  mere  reputation  in  the  family.     Id. 

What  constitutes. — In  order  that  a  psychical  epileptic  attack 
shall  constitute  a  defense  in  a  prosecution  for  homicide,  it  must 
deprive  the  defendant,  for  the  time,  of  reason,  and  cause  him  to 
act  in  an  automatic  and  unconscious  manner,  without  understand- 
ing the  nature  and  quality  of  the  act,  or  that  it  was  wrong.     Id. 

21.  Earlier  examination. — On  the  issue  of  insanity  in  a  murder 
trial,  the  prosecution  may  elicit  from  a  competent  witness  evidence 
as  to  the  mental  condition  of  the  defendant  at  the  time  of  the  trial, 
as  bearing  upon  his  condition  at  the  time  of  the  homicide.  People 
v.  Hoch  150  N.  Y.  291. 

Where,  in  such  case,  the  defendant  has  introduced  into  a  hy- 
pothetical question  to  an  expert  witness  the  events  of  a  former 
trial  and  conviction  of  the  defendant  for  a  criminal  offense,  in  the 
array  of  facts  for  the  opinion  as  to  his  insanity,  and  it  appears  that 
the  witness  had  then  examined  the  defendant  for  the  People  as  to 
his  sanity,  it  is  not  incompetent  for  the  prosecution  to  elicit  from 
the  witness,  on  cross-examination,  the  facts  about  that  earlier  ex- 
amination.    Id. 

Evidence. — Where  insanity,  interposed  as  a  defense  to  a  charge 
of  murder,  is  asserted  to  have  existed  continuously  from  a  period 
preceding  the  homicide  up  to  the  time  of  the  trial,  declarations 
made  by  the  defendant  to  an  insanity  expert  on  an  examination 
made  subsequent  to  the  homicide  to  test  the  defendant's  mental 
condition  at  the  time  of  such  examination,  are  competent  as  bear- 
ing upqn  his  condition  at  that  time,  and  may  be  stated  by  the  ex- 
pert, on  testifying  on  behalf  of  the  defendant  as  to  his  mental  con- 
dition, where  such  declarations  enter  into  the  basis  of  the  expert's 
opinion  of  the  defendant's  mental  condition  at  the  time  of  such 
examination.  People  v.  Nino,  149  N.  Y.  317.  An  instruction  on 
the  trial  for  murder,  where  the  defense  is  insanity,  that  jurors 
ought  to  be  told  in  all  cases  that  every  man  is  presumed  to  be  sane 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for 
his  crime,  until  the  contrary  be  proved  to  their  satisfaction,  and 
that,  to  establish  a  defense  on  the  ground  of  insanity,  it  must  be 
clearly  proven  that,  at  the  time  of  the  committing  of  the  act,  the 
party  accused  was  laboring  under  such  a  defect  of  reason  of  the 
mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing, 
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or,  if  he  did  know  it,  that  he  did  not  know  that  he  was  doing 
what  was  wrong,  constitutes  reversible  error.  If  the  defendant 
on  a  trial  for  murder,  offers  evidence  tending  to  prove  that  he  was 
innocent  at  the  time  of  the  homicide,  the  legal  presumption  of  san- 
ity is  rebutted  and  the  prosecution  must  prove  sanity  by  a  prepon- 
derance of  evidence.  Id.  If  the  defendant's  evidence  creates  in 
the  minds  of  the  jury  a  reasonable  doubt  as  to  his  sanity  at  the 
time  of  the  killing,  the  prosecution  must  remove  that  doubt  by  a 
preponderance  of  evidence.  Id.  A  charge,  which  is  calculated 
to  mislead  the  jury  on  these  points,  to  the  prejudice  of  the  defend- 
ant is  erroneous.     Id. 

Persons  not  experts,  after  testifying  to  facts  and  incidents  in  re- 
lation to  a  person,  tending  to  show  soundness  or  unsoundness  of 
mind,  may  testify  to  the  impression  produced  upon  them  thereby, 
and  as  to  whether  the  acts  and  declarations  testified  to  impress 
them  as  rational  or  irrational.  People  v.  Strait,  148  N.  Y.  566. 
An  expert  witness  cannot  give  an  opinion  as  to  the  mental  con- 
dition of  a  person,  based  upon  statements  made  to  him  By  such 
person  not  in  evidence.  Id.  The  statements  of  a  party  as  to  his 
past  conduct,  made  several  months  after  the  commission  of  an 
alleged  criminal  act,  cannot  be  the  basis  of  an  expert  opinion  as 
to  his  mental  condition  at  the  time  of  committing  the  act.  Id. 
Evidence  of  a  man's  illicit  relations  with  a  woman,  while  he  was 
separated  from  his  wife,  from  whom  he  was  afterwards  divorced, 
is  not  admissible  against  him  on  a  trial  for  murdering  a  woman  to 
whom  he  had  been  subsequently  married  and  who  had  separated 
from  him,  as  bearing  upon  his  regard  for  the  marriage  relation 
and  the  effect  of  the  separation  from  his  second  wife  upon  his  mind, 
where  the  defense  is  insanity,  claimed  to  have  been  caused  by  the 
separation  from  his  second  wife.     Id. 

Insanity. — The  heat  of  passion  and  feeling,  produced  by  motives 
of  anger,  hatred  or  revenge,  is  not  insanity.  People  v.  Foy,  53 
St.  Rep.  268;  138  N.  Y.  667.  The  law  holds  the  doer  of  the  act, 
under  such  conditions,  responsible  for  the  crime.     Id. 

A  person  is  not  excused  from  criminal  liability  on  ac- 
count of  insanity,  where  there  is  no  connection  between  the 
alleged  delusions  and  the  homicide.     People  v.  Ferraro,  161  N.  Y. 

365. 

Intoxication. — When  the  prosecution,  after  defendant  rests  his 
defense,  based  upon  insanity,  introduces  evidence  tending  to  show 
that  he  was  intoxicated  and  that  the  acts  and  conditions,  relied 
upon  by  him  as  proof  of  insanity,  should  be  attributed  to  intoxica- 
tion, he  may  contradict  the  fact  and  theory  of  intoxication,  and 
such  evidence  cannot  be  excluded  on  the  ground  that  it  is  reopen- 
ing of  the  case.     People  v.  Strait,  154  N.  Y.  165;  12  N.  Y.  Cr. 

479- 

What  constitntes  insanity. — On  the  trial  of  an  indictment  for 
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homicide,  where  the  defense  of  insanity  was  interposed,  the  first 
question  the  jury  have  to  determine  is  whether  the  defendant,  at 
the  time  of  killing  his  wife,  was  laboring  under  such  a  defect  of 
reason  as  either  not  to  know  the  nature  or  quality  of  the  act  he  was 
doing,  or  not  know  the  act  was  wrong.  People  v.  Conroy,  153 
X.  Y.  174,  183 ;  12  N.  Y.  Cr.  299. 

It  is  not  every  weak  or  disordered  mind  that  is  excused  from 
the  consequences  of  crime.  It  is  only  those  who  at  the  time  of 
committing  the  criminal  act,  were  laboring  under  such  a  defect  of 
reason  as  either  not  to  know  the  nature  and  quality  of  the  act  they 
were  doing  or  not  to  know  that  the  act  was  wrong.  People  v. 
Burgess,  153  N.  Y.  561 ;  12  N.  Y.  Cr.  450. 

22.  Drunkenness. — At  common  law,  drunkenness  was  not  only 
not  an  excuse  for  crime,  but  evidence  of  intoxication,  while  admis- 
sible, and  to  be  considered  in  some  cases,  was  yet  generally  of  no 
avail.     People  v.  Leonardi,  62  St.  Rep.  354;  143  N.  Y.  360;  38 
N.  E.  Rep.  372.     If  a  man  made  himself  voluntarily  drunk,  it  was 
no  excuse  for  any  crime  he  might  commit  while  he  was  so,  and  he 
had  to  take  the  responsibility  of  his  own  voluntary  act.     Id.     If 
the  assault  was  unprovoked,  the  fact  of  intoxication  would  not  be 
allowed  to  affect  the  legal  character  of  the  crime.     Id.     The  fact 
of  intoxication  was  not  to  be  permitted  to  be  even  considered  by 
the  jury  upon  the  question  of  premeditation.  Id. ;  People  v.  Rogers, 
18  N.  Y.  9;  Kenny  v.  People,  31  id.  330;  Flanigan  v.  People, 
86  id.  554.     The  strict  rule  of  the  common  law  has  been  slightly 
relaxed  by  this  section  of  the  Penal  Code.    Id.    The  intoxication 
need  not  be  to  such  an  extent  as  necessarily  and  actually  to  pre- 
clude the  defendant  from  forming  an  intent  or  from  being  actuated 
by  a  motive,  before  the  jury  would  have  the  right  to  regard  it  as 
having  any  legal  effect  upon  the  character  of  defendant's  act.     Id. 
Any  intoxication  may  be  considered  by  the  jury,  and  the  decision 
as  to  its  effect  rests  with  them.     Id.     Voluntary  drunkenness  is 
never  an  excuse  for  crime.     Id.      If  the  accused  is  sober  enough 
to,  and  does,  form  an  intent  and  deliberate  upon  and  premeditate 
the  crime,  he  is  responsible  as  though  he  had  been  perfectly  sober 
and  is  guilty  even  though  intoxicated.     Id.     The  jury  should  be 
instructed  that,  if  the  intoxication  has  extended  so  far  in  its  effects 
that  the  necessary  intent,  deliberation  and  premeditation  were  ab- 
sent, the  fact  of  such  intoxication  must  be  considered  and  a  verdict 
rendered  in  accordance  therewith.     Id. 

A  charge  to  the  jury,  on  a  murder  trial  involving  the  question  of 
the  defendant's  intoxication  at  the  time  of  committing  the  act  is 
erroneous,  if  it  fails  to  state  the  rule  on  the  subject  with  sufficient 
clearness  to  enable  the  jury  to  understand  that  partial  intoxication 
may  be  considered  upon  the  question  of  motive  or  intent  in  de- 
termining the  grade  or  degree  of  the  crime  committed.  People 
v.  Corey,  148  N.  Y.  476. 
42 
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This  section  provides  that,  while  no  act  committed  by  a  person 
while  in  a  state  of  voluntary  intoxication  shall  be  deemed  less 
criminal  by  reason  of  being  in  that  condition,  yet,  where  the  pur- 
pose, motive  or  intent  is  a  necessary  element  in  constituting  the 
crime,  the  jury  may  take  into  consideration  the  fact  that  the  ac- 
cused was  intoxicated  at  the  time  in  determining  the  intent  with 
which  the  act  was  committed.  People  v.  Gaynor,  33  A.  D.  98; 
87  S.  R.  86;  53  S.  86. 

Where  the  blow  was  inflicted  by  the  defendant  while  he  was 
under  the  influence  of  liquor,  a  charge  that  he  is  presumed  to  have 
intended  the  probable  consequences  of  the  blow,  resulting  in  death, 
is  erroneous.  People  v.  Martin,  33  A.  D.  282 ;  87  S.  R.  745 ;  53 
S.  745.  In  such  a  case,  the  jury  is  at  liberty  to  presume  that  the 
prisoner  intended  to  accomplish  the  probable  consequences  of  his 
act,  but  the  law  does  not  raise  such  a  presumption.  Id.  Whether 
the  defendant,  in  effecting  the  death  of  deceased  is  guilty  of  murder 
in  the  second  degree  or  of  manslaughter  in  the  first  degree,  de- 
pended on  his  intent.  Id.  If  he  struck  the  deceased  with  a  club 
with  an  intent  to  cause  his  death,  his  offense  was  murder;  if 
his  act  was  with  an  intent  merely  to  injure  him,  and  not  to 
cause  his  death,  his  crime  was  manslaughter.  Id.  Under 
this  statute  the  intent  of  the  defendant,  in  striking  him  with  a  club, 
was  a  question  to  be  determined  by  the  jury.  Id.  And  this  was 
the  case  whether  the  defendant  was  sober  or  intoxicated  at  the 
time.     Id. 

29.  A  person  who,  by  counsel  or  assistance,  procures  the  com- 
mission of  the  crime  is  equally  responsible  as  the  actor ;  and  when 
it  is  shown  that  he  advised  or  procured  its  commission,  the  fact 
that  he  may  for  some  reason,  have  been  incapable  of  committing 
it  himself,  is  not  controlling,  or  even  material.  People  v.  Peckens, 
153  N.  Y.  576;  12  N.  Y.  Cr.  433.  The  effect  of  this  provision  is 
to  permit  the  pleader  to  allege  an  act  as  the  act  of  the  defendant 
when  he  procures  it  to  be  performed  by  another;  but  it  nowhere 
forbids  setting  out  the  facts  showing  that  the  acts  of  another  are, 
in  law,  the  acts  for  which  a  defendant  is  responsible.     Id. 

The  allegations  of  such  facts  are  equivalent  to  a  charge  that  the 
act  was  that  of  the  defendant.     Id. 

Principals. — Persons  who  would  formerly  have  been  accessories 
before  the  fact  now  become  principals.  People  v.  McLaughlin 
(Sup.  Ct.  1  D.  1896),  2  App.  Div.  419.  A  person  charged  in  an 
indictment  with  the  commission  of  a  felony  may  be  convicted  upon 
proof  that,  though  absent  when  the  crime  was  committed,  he  ad- 
vised and  procured  its  commission.  Id.  It  is  not  necessary  to 
set  out  in  the  indictment  the  facts  which  tend  to  show  that  the 
crime  was  committed  though  the  agency  of  another.     Id. 

A  count  in  an  indictment,  which  not  only  charges  the  uttering 
of  a  forged  paper,  but  also  the  procuring  of  the  forgery  to  be  con- 
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mitted,  charges  in  effect  the  accused  as  a  principal  in  the  crime  of 
committing  a  forgery  under  this  section.  People  v.  Sebring  ( Sup. 
Ct  O.  &  T.  1895),  69  S.  R.  612;  14  Misc.  31. 

Under  this  section,  a  defendant  can  be  convicted  of  the  offense 
of  arson  as  a  principal  though  he  did  not  strictly  cause  the  fire,  and 
the  person  who  did  was  not  identified.  People  v.  Kefly  (Sup.  Ct. 
3  D.  1896) ,  1 1  A.  D.  495 ;  76  S.  R.  756 ;  42  S.  756.  Where  the  fire 
was  started  by  an  unknown  incendiary,  and  the  evidence  is  suf- 
ficient to  establish  the  defendant's  connection  with  the  act,  or  to 
show  that  he  aided  or  abetted  in  the  commission  of  the  offense,  or 
directly  or  indirectly  counseled,  induced  or  procured  the  criminal 
act  by  the  unknown  party,  he  can  be  held  as  a  principal.     Id. 

A  person  may  not  be  indicted  and  convicted  as  the  principal  for 
a  crime  he  did  not  personally  commit,  by  proving  circumstances 
from  which  a  jury  might  infer  that  he  had  been  associated  with 
another  in  other  transactions  or  in  the  commission  of  other  and 
different  crimes,  and  then  permitting  the  jury  to  infer  from  such 
other  inferences  that  he  was  guilty  of  the  crime  for  which  he  was 
tried.  People  v.  McLaughlin,  150  N.  Y.  365.  The  commission 
of  one  crime  is  not  admissible  in  evidence  to  establish  the  guilt  of 
a  party  of  another  crime.  Id.  But,  if  the  evidence  is  material 
and  relevant  to  the  issue,  it  is  not  inadmissible  simply  because  it 
tends  to  prove  the  defendant  guilty  of  another  crime.  Id. ;  Cole- 
man v.  People,  55  N.  Y.  81 ;  People  v.  Corbin,  56  id.  363;  People 
v.  Shulman,  80  id.  376;  People  v.  Sharp,  107  id.  427;  People  v. 
Greenwall,  108  id.  296;  People  v.  Shea,  147  id.  79;  People  v. 
McKane,  143  id.  455;  People  v.  Murphy,  135  id.  450;  Hope  v. 
People,  83  id.  418.  There  is  no  principle  of  criminal  law,  which 
recognizes  the  relation  of  principal  and  agent  in  the  sense  in 
which  the  term  is  used  in  reference  to  business  or  commercial 
transactions.    Id. 

Any  participation  in  a  general  felonious  plan,  provided  such 
participation  be  concerted  and  there  be  constructive  presence,  is 
enough  to  make  one  a  principal.  People  v.  Winant,  24  Misc.  361 ; 
87  S.  R.  695;  53  S.  695. 

In  the  criminal  law,  a  person  concerned  in  the  commission  of  a 
crime,  whether  he  directly  commits  the  act  constituting  the  offense 
or  aids  or  abets  in  its  commission,  and  whether  present  or  absent, 
or,  directly  or  indirectly,  counsels,  commands,  induces  or  procures 
another  to  commit  the  crime,  is  a  principal.  People  v.  Fitzgerald, 
i56N.Y.253;i3N.Y.Cr.36. 

At  common  law,  iftmisdemeanors,  there  are  no  accessories — all 
concerned,  whether  instigators  or  perpetrators  being  principals 
and  subject  to  indictment  as  such.  People  v.  Pelton,  36  A.  D.  450. 
Procurement. — Under  sec.  41c,  post,  no  person,  but  the  mem- 
bers and  clerks  of  the  registry  boards,  can  be  guilty  of  the  acts 
specified  in  said  section,  involving  neglect  of  official  duty  and  other 
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misconduct  as  public  officers,  since  he  has  no  duty  to  perform  with 
regard  to  the  registry  lists.  People  v.  McKane,  62  St.  Rep.  832 ; 
143  N.  Y.  455 ;  38  N.  E.  Rep.  950 ;  aff 'g  62  St.  Rep.  6.  He  may  in- 
duce and  procure  the  inspectors  to  commit  such  an  offense  by  com- 
mand, counsel  or  advice.  Id.  And  the  fact  that  he  may,  for  some 
reason,  be  incapable  of  committing  the  same  offense  himself,  is 
not  material,  so  long  as  it  can  be  traced  to  him  as  the  moving 
cause  by  instigating  others  to  do  what  he  could  not  do  himself. 
Id.  A  person  who  induces  or  procures  the  members  of  a  board 
of  registry  willfully  to  violate  sec.  33  of  the  Election  Law,  in  re- 
lation to  the  registration  of  voters,  may  be  indicted  as  a  principal 
jointly  with  the  members  of  the  board.     Id. 

30.  Accessory. — In  order  to  the  conviction  of  an  accessory, to 
an  alleged  felony,  the  prosecution  has  to  prove  three  things:  (1) 
That  the  principal  was  guilty  of  alleged  principal  felony;  (2)  that 
the  defendant  had  "  knowledge  or  reasonable  ground  to  believe  " 
that  the  principal  was  guilty  of  such  felony  and  liable  to  arrest ; (3) 
that  having  such  knowledge  or  reasonable  ground  of  belief,  he  har- 
bored, concealed  or  aided  the  prisoner,  with  intent  that  he 
might  "  avoid  or  escape  from  arrest."  People  v.  Pedro  (Kings 
S.  T.  1897),  19  Misc.  300;  77  S.  R.  44;  43  S.  44.  One  cannot  be 
found  guilty  as  an  accessory  to  a  felony,  except  upon  proof  that  he 
gave  personal  assistance  to  the  felon  with  intent  to  enable  him 
to  get  away  physically,  such  as  to  conceal  him,  to  rescue  him,  to 
furnish  him  with  a  horse  and  the  like.     Id. 

31.  Principals. — All  the  parties  to  a  misdemeanor  are  princi- 
pals. People  v.  Mullins  (Sup.  Ct.  1  D.  1896),  5  A.  D.  172;  39 
S.361. 

34.  Attempt  to  commit  extortion. — Where  a  threat  is  made  with 
intent  to  commit  the  crime  of  extortion,  and  tends,  but  fails,  to 
effect  its  commission,  it  is  plainly,  within  this  section,  an  attempt 
to  commit  the  crime.  People  v.  Gardner,  63  St.  Rep.  21 ;  144  N. 
Y.  119;  38  N.  E.  Rep.  1003,  modifying  and  affirming  57  St.  Rep- 
18;  73  Hun,  66;  25  Supp.  1072.  This  crime  depends  upon  the 
mind  and  intent  of  the  wrongdoer,  and  not  on  the  effect  or  result 
upon  the  person  sought  to  be  coerced.  Id.  The  accused  cannot 
protect  himself  from  responsibility  by  showing  that,  by  reason  of 
some  fact,  unknown  to  him  at  the  time  of  his  criminaf  attempt,  it 
could  not  be  fully  carried  into  effect  in  the  particular  instance.  Id. 
On  the  trial  of  an  indictment  for  an  attempt  to  commit  the  crime 
of  extortion,  the  defendant  may,  in  order  to  show  the  reason  for 
his  intimacy  and  rides  with,  and  visits  to  and  with,  the  prosecutrix, 
which  were  established  by  the  prosecution,  prove  that  he  acted, 
in  so  doing,  under  the  general  instructions  of  the  Society  for  the 
Prevention  of  Crime,  whose  agent  he  was,  and  that  he  reported 
his  acts  to  its  officers  and  followed  their  directions.    Id. 

At  common  law,  if  a  person,  intending  to  steal  an  article,  takes 
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it  with  the  owner's  consent,  it  is  not  larceny.  People  v.  Gardner, 
57  St.  Rep.  18;  73  Hun,  66;  25  N.  Y.  Supp.  1072;  Thorne  v. 
Turck.  94  N.  Y.  90-95. 

In  People  v.  Moran,  33  St.  Rep.  397;  123  N.  Y.  254,  the  de- 
fendant committed  a  trespass  on  a  person  with  intent  to  steal,  and, 
if  he  had  accomplished  the  act  which  he  attempted  and  intended, 
the  crime  of  larceny  would  have  been  committed. 

A  boy  so  young,  that  he  is  deemed  incapable  of  perpetrating  a 
rape  cannot  be  convicted  of  an  attempt  to  commit  that  offense,  nor 
of  assault  with  intent  to  ravish,  but  he  may  be  convicted  of  assault 
and  battery.  People  v.  Gardner,  ante;  People  v.  Randolph,  2 
Park.  213. 

If  an  assault,  with  intent  to  ravish,  should  be  made  on  a  man 
dressed  as  a  woman,  under  the  belief  that  the  person  assaulted  is 
a  woman,  he  cannot  be  convicted  of  an  attempt  to  ravish,  because, 
in  such  a  case,  the  commission  of  the  crime  of  rape  would  be  a  legal 
impossibility.     People  v.  Gardner,  ante. 

Attempt  to  commit. — To  constitute  an  attempt  to  commit 
a  crime  there  must  appear  to  have  been  more  than  the  mere  design 
or  intention  to  commit  it.  People  v.  Kane,  161  N.  Y.  380;  People 
v.  Lawton,  56  Barb.  126. 

35.  See  People  v.  Smith,  60  St.  Rep.  246;  78  Hun,  179;  28 
Supp.  912. 

Less  degree. — The  defendant  may  be  convicted  of  any  less  de- 
gree of  the  crime  upon  an  indictment  charging  only  the  higher  de- 
gree thereof .  People  ex  rel.  Young  v.  Stout,  65  St.  Rep.  154;  81 
Hun,  336 ;  30  Supp.  898.  Where,  upon  the  trial  of  an  indictment 
for  assault  in  the  second  degree,  the  evidence  may  be  sufficient 
to  justify  the  jury  in  finding  the  intent  necessary  to  constitute  such 
crime,  the  defendant  may  properly  be  convicted  of  the  crime  of 
assault  in  the  third  degree,  if  the  jury  have  a  reasonable  doubt  as 
to  his  intent  but  no  doubt  whatever  as  to  the  assault.  People  v. 
Brockett  65  St.  Rep.  667;  8^  Hun,  138;  32  Supp.  423. 

41.  See  People  v.  Lewis  (Sup.  Ct.  O.  &  T.  1895),  70  S.  R.  482; 
14  Misc.  264. 

limitation. — Chap.  721  of  1895,  which  amends  this  section  of 
the  Code  by  adding  the  words,  "  punishable  by  imprisonment  for 
not  more  than  one  year,',  repealed  this  section  of  the  Code,  in  so 
far  as  it  permitted  a  fine.  People  v.  Madill  (Sup.  Ct.  3  D.  1895), 
71  S.  R.  692.  But  it  cannot  be  deemed  to  have  been  intended  that 
the  amendments  to  this  section  should  apply  to  offenses  committed 
before  the  act  took  effect.     Id. 

41c.  Application. — This  section  applies  only  to  the  members 
and  clerks  of  registry  boards.  People  v.  McKane,  62  St.  Rep. 
832;  143  N.  Y.  455;  38  N.  E.  Rep.  950;  aff'g  62  St.  Rep.  6. 
A  person  other  than  such  officer  or  clerk,  cannot  be  guilty  of  the 
acts  specified  in  this  section,  involving  neglect  of  official  duty  and 
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other  misconduct  as  public  officer,  since  he  has  no  duty  to  perform 
with  regard  to  the  registry  lists.  Id.  But  see  note  under  sec.  29, 
ante. 

Conspiracy. — An  indictment  for  inducing  or  procuring  the  mem- 
bers of  a  board  of  registry  to  violate  sec.  33  of  the  Election  Law 
need  not  charge  a  conspiracy,  but  the  conspiracy,  if  shown,  is  evi- 
dence in  support  of  the  charge  made.  People  v.  McKane,  62  St. 
Rep.  829;  143  N.  Y.  455;  38  N.  E.  Rep.  950;  aff'g  62  St.  Rep. 
6.  When  evidence  given  on  the  subject  of  a  conspiracy  is  suffic- 
ient for  the  jury,  the  declarations  of  the  conspirators  in  furtherance 
of  its  purpose  and  object,  are  competent.  Id.  So,  the  circum- 
stances of  the  arrest  of  the  persons,  who  were  in  search  of  the  lists 
or  watching  the  election,  are  admissible.  Id.  Under  circum- 
stances of  this  case,  the  power  that  the  defendant  wielded  through 
public  offices  or  through  the  receipt  and  disbursement  of  large 
sums  of  money  was  held  to  be  a  proper  inquiry.  Id.  Evidence  as 
to  the  arrangement  of  the  election  districts  and  the  number  of 
legal  voters  in  the  town,  is  properly  received.  Id.  The  poll- 
lists  were  properly  admitted  in  evidence.  Id.  The  questions, 
relating  to  defendant's  official  acts  which  had  some  bearing  upon 
his  power,  influence  and  patronage,  were  admissible,  on  cross- 
examination,  within  a  reasonable  discretion.  Id.  The  statement 
of  the  person  in  charge  that  the  registry  lists  could  not  be  seen 
without  an  order  from  defendant  was  competent,  especially  where 
the  defendant  subsequently  admits  that  such  person  was  then  act- 
ing under  his  orders.  Id.  So,  proof  that  an  order  of  the  court, 
in  a  proceeding  to  obtain  access  to  the  several  lists,  was  served 
upon  the  chairman  of  the  board  in  the  first  district,  and  what  was 
stated  to  him  at  the  time,  was  proper.  Id.  So,  proof  of  the 
absence  of  an  alleged  conspirator  from  other  important  duties,  to 
attend  the  registry  board,  though  a  somewhat  remote  circum- 
stance, cannot  be  said  to  be  prejudicial  error.  Id.  And,  where 
the  defendant  makes  reputation  a  subject  of  inquiry,  the  people 
have  the  right  to  put  before  the  jury  what  that  reputation  is,  though 
it  includes  the  ability  to  influence  and  control  elections.     Id. 

41d.  Residence. — If  the  person  applying  for  registration  has,  at 
the  time  of  such  application,  a  bona  fide  residence  at  the  place  from 
which  he  desired  to  be  registered,  it  will  not  be  lost  by  the  subse- 
quent demolition  of  the  building.  People  ex.  rel.  Perry  v.  Hagan, 
88  S.  R.  826;  54  S.  826;  13  N.  Y.  Cr.  418. 

41e.  Amended  by  chap.  714  of  1894. 

41k.  Amended  by  chap  77  of  1894. 

See  People  v.  Pillion,  60  St.  Rep.  811;  78  Hun,  74;  29 
Supp.  267.  See  Kline  v.  Hibbard,  61  St.  Rep.  342 ;  80  Hun,  50 ; 
29  Supp.  807. 

See  People  v.  Geary  (Ct.  Sess.  1895),  70  S.  R.  209;  13  Misc. 
546. 


Appendix  to  the  Penal  Code  335 

41m.  Amended  by  chap,  yy  of  1894. 

Amended  by  chap.  282  of  1894. 

This  amendment  extends  the  provisions  of  this  section  to  town 
meetings  and  includes  the  offense  of  voting  or  offering  to  vote 
under  another  name.    To  take  effect  Sept.  1,  1894. 

410.  Promotion  of  election. — If  it  can  be  said  that  a  contract  is 
entered  into  with  the  sole  design  of  promoting  the  election  of  one 
or  more  persons,  or  if  it  is  a  mere  device  or  cover  by  which  such 
election  is  to  be  accomplished,  such  contract  is  violative  of  subdi- 
vision 4  of  this  section.  Smith  v.  Babcock  (Sup.  Ct.  4  D.  1896),  2 
A.  D.  6 ;  73  S.  R.  14 ;  37  S.  965.  But  a  contract  to  perform  the  du- 
ties of  another  as  chairman  of  a  county  committee  is  not  against 
public  policy.  Id.  If  the  contract  is  entered  into  for  some  ulterior 
purpose,  and  with  the  design  to  defeat  or  evade  the  statute  in  its 
true  intent  and  meaning,  it  is  void.  Id.  But  until  that  is  made  to 
appear  the  onus  is  upon  the  party  setting  up  such  defense.    Id. 

41p.  Amended  by  chap.  714  of  1894. 

41q.  Amended  by  chap.  714  of  1894. 

41r.  Bribery. — This  section  provides  that  the  giving  of  testi- 
mony offered  by  the  bribe  giver  or  bribe  taker  shall  be  a  bar  to  any 
.  criminal  prosecution  against  the  person  so  testifying.  People  v. 
Lewis  (Sup.  Ct.  O.  &  T.  1895),  70  S.  R.  482;  14  Misc.  264.  But 
this  section  relates  solely  to  bribery  respecting  the  exercise  of  right 
of  franchise  and  does  not  touch  the  matter  of  bribery  at  caucuses 
and  conventions.    Id. 

41 1.  Amended  by  chap.  714  of  1894. 

41u.  This  section  was  added  by  chap.  714  of  1894,  and  went 
into  effect  May  17,  1894. 

41v.  The  number  of  this  section  was  changed  from  4IU  to  41V 
by  chap.  714  of  1894. 

41w.  The  number  of  this  section  was  changed  from  41V  to  41W 
by  chap  714  of  1894. 

41x.  The  number  of  this  section  was  changed  from  41  w  to  41  x 
by  chap  714  of  1894. 

No  change  in  the  number  of  this  section  was  made  by  chap.  714 
of  1894  and,  therefore,  two  sections  are  numbered  41X. 

43.  As  to  the  rights  and  liabilities  of  de  facto  officers,  see  People 
v.  McDowell,  53  St.  Rep.  446, 448 ;  70  Hun,  1 ;  23  N.  Y.  Supp.  950. 

De  facto  officers. — A  person,  who  applies,  in  good  faith,  for  a 
license  to  a  de  facto  board  of  excise  commissioners,  believing  them 
to  be  a  legally  constituted  board,  pays  for  his  license  and  sells  under 
it,  is  protected  by  such  license  against  an  indictment  charging  him 
with  selling  liquor  without  a  license.    Id. 

48b.  As  to  the  employment  of  state  prison  convicts  upon  the 
public  highway,  see  chap.  366  of  1894.  This  act  repealed  chap.  312 
of  1893. 
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51  See  People  v.  Welch,  57  St.  Rep.  42 ;  74  Hun,  474;  26  N.  Y. 
Supp.  694. 

Extradition. — This  section  has  reference  only  to  interstate  ex- 
tradition, and  does  not  apply  to  extradition  from  foreign  countries, 
as  the  governor  can  have  no  power  under  an  international  treaty,  to 
make  demand  upon  a  foreign  government  or  the  surrender  of  such 
fugitive.    Ellis  v.  Jacob,  17  A.  D.  471 ;  79  S.  R.  177;  45  S.  177. 

52.  Appointment  to  office. — An  applicant  when  appointed  deputy 
sheriff,  at  once  becomes  by  that  appointment  a  peace  officer  of  the 
county.  Deyo  v.  Woodworth,  63  St.  Rep.  732 ;  144  N.  Y.  448;  af- 
firming 53  St.  Rep.  613.  An  agreement  by  him,  in  consideration 
for  such  appointment,  to  pay  to  the  sheriff  a  portion  of  the  fees  re- 
ceived by  him  as  such  peace  officer,  is  a  misdemeanor  and  void.    Id. 

53.  See  Deyoe  v.  Woodworth,  63  St.  Rep.  732;  144  N.  Y.  448; 
affirming  53  St.  Rep.  613,  and  notes  under  the  preceding  section. 

56.  Public  office. — In  a  prosecution  for  intruding  into  a  public 
office,  under  this  section,  the  defendant  may  show  that  he  entered 
under  a  bona  fide  claim  of  right,  which  he  might  reasonably  be- 
lieve entitled  him  to  take  possession.  People  v.  Bates,  61  St.  Rep. 
582 ;  79  Hun,  584 ;  29  Supp.  894. 

71.  Juror. — Bribery  of  a  juror  or  offer  to  bribe  a  juror  is  a  crime 
by  itself  under  this  section  of  the  Penal  Code.  People  v.  Winant, 
24  Misc.  361 ;  87  S.  R.  695 ;  53  S.  695.  The  acceptance  of  a  bribe 
bv  a  juror  is  a  separate  offense,  made  so  bv  this  section  of  the  same 
Code.    Id. 

79.  Protection. — This  section  protects  a  witness  against  liability 
for  a  charge  of  perjury,  in  case  his  testimony  before  the  grand  jury 
should  differ  materially  from  that  before  given  by  him,  touching  the 
same  matter  on  his  examination  before  the  countv  jiidge.  People 
v.  Lewis  (Sup.  Ct.  O.  &  T.  1895).  70  S.  R.  482;  14  Misc.  264. 
It  provides  immunity  from  criminal  prosecution  for  siich  bribery 
only  to  the  bribe  giver  and  provides  no  such  immunity  to  the  bribe 
taker.  Id.  Nothing  short  of  absolute  immunity  from  prosecution 
can  take  the  place  of  the  privilege  by  which  the  law  affords  pro- 
tection to  the  witness.     Id. 

85.  Escape. — This  section,  which  is  but  a  re-enactment  oithepre- 
vious  provisions  of  the  Revised  Statutes,  provides  for  the  yonish- 
ment  of  escaping  prisoners.  People  v.  Sickles,  84  S.  R.  3V J  5° 
S.  377.  A  prisoner  who,  confined  in  prison,  or  being  in  #wn/' 
custody,  by  force  or  fraud  escapes  therefrom,  is  guilty  of  fel <W>  ^ 
such  custody,  or  confinement  is  upon  a  charge,  arrest,  commifl*60*' 
or  conviction  for  a  felony,  and  of  a  misdemeanor  if  such  cu**fr 
or  confinement  is  upon  a  charge,  arrest,  commitment,  or  convd*00 
for  a  misdemeanor.    Id.  . 

90.  Cigarette*. — This  section,  which  prohibits  the  sale  of  cr1" 
ettes  to  children  under  the  age  of  sixteen  years,  can  not  be  ■£ 
strued  so  sweepingly  as  to  hold  that  it  takes  the  entire  trade  01*  °* 
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the  prohibition  against  monopolies.    People  v.  Duke  (N.  Y.  Gen. 
Sessions,  1897),  19  Misc.  292;  78  S.  R.  336;  44  S.  336. 

91.  Breach  of  peace. — Where  warrant  of  commitment  for  breach 
of  peace  in  threatening  to  commit  a  crime,  which  recites  that  "  an 
order  having  been  this  day  made  by  me  that  Bert  Day  be  held  to 
answer  to  the  court  of  Oneida  county,  next  session  grand  jury, 
upon  a  charge  of  breach  of  peace,"  etc.,  but  does  not  recite  or 
show  that  the  relator  was  required  to  give  an  undertaking  in  any 
sum  or  amount,  or  the  omission  to  give  security  is  void.  People 
ex  rel.  Day  v.  Reese,  24  Misc.  528 ;  87  S.  R.  965 ;  53  S.  965 ;  i£ 
N.  Y.  Cr.  334.  In  such  case,  habeas  corpus  is  the  proper  remedy 
to  secure  the  discharge  of  the  person  committed.    Id. 

96.  Indictment. — An  indictment  for  perjury,  which  charges  that 
the  defendant  willfully,  knowingly  and  corruptly  made  oath  that 
the  affidavit  subscribed  by  him  was  true,  that  it  was  made  in  an 
action,  that  it  was  false,  and  that  such  false  statements  were  ma- 
terial and  used  in  the  action,  is  sufficient  without  specially  alleging 
that  the  affidavit  was  delivered  by  the  defendant  to  another  person 
with  an  intent  that  it  should  be  uttered  or  published  as  true.  Peo- 
ple v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun,  354; 
aff'd,  149  N.  Y.  1. 

Upon  the  trial  of  an  indictment  for  perjury,  the  people  are  bound 
to  establish  beyond  a  reasonable  doubt  the  fact  that  the  defendant 
in  giving  material  testimony,  willfully  and  knowingly  testified 
falsely.  People  v.  Gibson,  82  S.  R.  861 ;  38  S.  861.  That  is  not 
a  matter  which  can  be  established  by  the  opinion  of  anybody.  Id. 
The  inference  of  falsity  can  only  be  drawn  from  the  facts  which 
are  made  to  appear  to  the  jury.    Id. 

Intent. — Perjury  requires  that  the  false  oath  must  have  been 
willfully  and  knowingly  false.  Intent,  therefore,  is  an  element  of 
proof  which  must  be  established  in  order  to  warrant  a  conviction. 
Ward  v.  City  of  Brooklyn,  32  A.  D.  430;  87  S.  R.  41 ;  53  S.  41. 

What  constitutes. — In  the  absence  of  any  statute  regulating  the 
matter,  it  has  been  held  that  the  crime  of  perjury  in  swearing  to  an 
affidavit,  was  complete  when  the  oath  was  taken  by  the  affiant 
in  a  judicial  proceeding  or  a  course  of  justice,  though  the  affidavit 
was  never  delivered  or  used,  provided  the  matter  sworn  to  was 
false  and  known  to  the  affiant  to  be  so,  and  was  material.  People 
v.  Williams,  149  N.  Y.  1 ;  aff  g  71  S.  R.  541 ;  92  Hun.  354.  An  in- 
dictment for  perjury  need  not  allege  the  delivery  of  the  affidavit 
by  the  defendant  to  another  person  with  intent  that  it  be  uttered 
or  published  as  true.  Id.  But  proof  of  such  delivery  must  be 
made  upon  the  trial  in  order  to  sustain  the  charge  of  making.  Id. 
It  is  sufficient  that  the  indictment  charges  that  the  defendant 
"  made  "  the  affidavit.    Id. 

W.  Administering  oath. — This  section  provides  that  any  irreg- 
ularities in  the  mode  of  administering  oaths  is  no  defense  to  the 
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prosecution  of  that  crime.     People  v.  Williams  (Sup.  Ct.  4  D. 
1895),  71  S.  R.  541 ;  92  Hun,  354;  afFd,  149  N.  Y.  1. 

Oath. — This  section  prescribes  that  the  term  "  oath  "  includes 
an  affirmation  and  every  other  mode  authorized  by  law  of  attest- 
ing the  truth  of  that  which  is  stated.  People  v.  Nolte,  19  Misc. 
674 ;  78  S.  R.  443 ;  44  S.  443.  To  make  a  valid  oath,  for  the  falsity 
of  which  perjury  will  lie,  there  must  be,  in  some  form,  in  the 
presence  of  an  officer  authorized  to  administer  it,  an  unequivocal 
and  present  act  by  which  the  affiant  consciously  takes  upon  himself 
the  obligation  of  an  oath.  Id. ;  O'Reiley  v.  People,  86  N.  Y.  161. 
An  oath,  administered  by  the  clerk  of  the  court,  in  open  court  and 
under  the  direction  of  the  court,  is  an  oath  administered  by  the 
court.    Id. 

98.  Incompetency. — This  section  provides  that  the  incompetency 
of  the  witness  is  no  defense.  People  v.  Williams  (Sup.  Ct.  4  D. 
1895),  71  S.  R.  541 ;  92  Hun,  354;  afFd,  149  N.  Y.  1. 

99.  Materiality. — This  section  provides  that  the  witness'  knowl- 
edge of  the  materiality  of  his  testimony  or  statement  is  no  de- 
fense. People  v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92 
Hun,  354;  afFd,  141  N.  Y.  1. 

100.  False  affidavit. — This  section  should  not  be  construed  as 
being  so  far  a  part  of  section  96,  ante,  which  defines  the  crime  of 
perjury,  as  to  make  it  a  part  of  the  statutory  definition  of  the  crime, 
but  its  purpose  was  to  establish  a  rule  of  evidence  as  to  when  a 
deposition  is  to  be  deemed  complete.  People  v.  Williams  (Sup. 
Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun,  354;  afFd,  149  N.  Y.  1. 

But  it  is  a  statutory  ruling  defining  what  shall  be  sufficient  to 
constitute  the  making  of  an  affidavit  so  as  to  bring  it  within  the 
operation  of  section  96,  ante.  People  v.  Williams,  149  N.  Y.  1; 
afFg,  71  S.  R.  541 ;  92  Hun,  354.  By  force  of  this  section,  an 
indictment  charging  the  making  of  a  false  affidavit  will  not  be 
supported,  unless  it  appears  on  the  trial  that  something  more  had 
been  done  than  the  mere  taking  of  the  oath  by  the  affiant.  Id. 
He  must  in  addition  have  delivered  the  affidavit  with  the  intent 
stated.  Id.  Until  that  has  been  done,  he  has  made  no  affidavit 
within  the  meaning  of  the  statute  of  perjury.    Id. 

102.  Arrest  of  witness. — The  trial  court  has  power,  and  it  is 
within  its  discretion,  to  commit  one  of  defendant's  witnesses  to 
jail,  in  the  presence  of  the  jury,  by  reason  of  the  character  of  his 
testimony.  People  v.  Hayes,  56  St.  Rep.  484;  140  N.  Y.  456; 
afFg,  54  St.  Rep.  184;  26  N.  Y.  Supp.  194. 

Where  a  witness  admits,  on  cross-examination,  that  he  has 
made  a  false  certificate  as  a  notary  public,  it  is  the  duty  of  the 
court,  at  the  close  of  his  testimony,  to  direct  his  committal  for 
such  offense.  People  v.  Hayes,  54  St.  Rep.  184;  24  N.  Y.  Supp. 
194. 
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•105.  Subornation  of  perjury. — It  is  not  error  to  permit  the 
people  to  show  that  during  the  period  when  defendant  is  alleged 
to  have  been  searching  for  witnesses,  he  and  his  agent  made  the 
effort  to  induce  others-,  than  those  who  subsequently  took  the 
stand,  to  swear  falsely.  People  v.  Van  Tassel,  156  N.  Y.  561 ; 
13  N.  Y.  Cr.  289. 

106.  Ex  post  facto. — The  amendment  of  chap.  662  of  1892  to 
this  section  changed  the  penalty  previously  prescribed  for  this 
offense  by  abolishing  the  minimum  limitation.  People  v.  Hayes, 
54  S.  R.  184;  24  S.  194. 

The  amendment  is  not  ex  post  facto  as  to  perjury  committed 
prior  to  its  enactment.     Id. 

A  statute  which  permits  the  infliction  of  a  less  degree  of  the 
same  kind  of  punishment  than  was  permissible  when  the  offense 
was  committed,  cannot  be  termed  or  regarded  as  an  ex  post  facto 
law.  People  v.  Hayes,  56  S.  R.  456;  140  N.  Y.  484;  afFg  54  S. 
R.  184;  26  S.  194. 

A  law  which  aggravates  a  crime  or  makes  it  greater  than  it 
was  when  committed,  or  one  which  changes  the  punishment  or  in- 
flicts a  greater  punishment  than  the  law  annexed  to  the  crime 
when  committed,  or  one  which  changes  the  rules  of  evidence 
and  receives  less  or  different  testimony  than  was  required  at  the 
time  of  the  commission  of  the  crime,  in  order  to  convict  the 
offender,  is  included  in  the  definition  of  an  ex  post  facto  law.     Id. 

107.  False  accounts. — Under  this  section  and  sec.  109,  which 
make  the  party  who  procures  a  forged  and  false  book  of  accounts 
to  be  made  and  prepared  with  intent  to  produce  it  in  evidence, 
guilty  of  felony,  it  is  essential  that  the  acts  charged  against  him 
should  be  committed  in  a  proceeding  authorized  by  law.  People 
v.  Levy  (N.  Y.  Gen.  Sess.  1896).  16  Misc.  615  ;  40  S.  743. 

124.  See  Kline  v.  Hibbard,  61  St.  Rep.  342;  80  Hun,  50;  29 
Supp.  807. 

139.  Notary  Public. — For  a  violation  of  the  provisions  of  sec. 
5,  art.  13  of  the  State  Constitution  by  a  notary  public,  an  action 
by  the  people  is  maintainable  against  him  to  have  his  office  ad- 
judged to  be  forfeited.  People  v.  Rathbone,  65  St.  Rep.  404; 
145  N.  Y.  434 

148.  See  Matter  of  Taylor,  60  St.  Rep.  138;  8  Misc.  159;  28 
Supp.  500;  which  was  affirmed  by  the  general  term  in  59  St. 
Rep.  887.  but  the  latter  judgment  was  reversed  in  62  St.  Rep. 
175;  143  N.  Y.  219. 

147.  Contempt. — This  section  defines  criminal  contempts  of 
court  and,  while  it  makes  them  misdemeanors,  it  does  not  take 
from  the  court  the  power  of  inflicting  punishment.  People  ex 
rel.  Barnes  v.  Court  of  Sessions,  63  St.  Rep.  834;  82  Hun,  242; 
31  Supp.  373.     Subdivision  7  of  this  section  makes  the  publica- 
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tion  of  any  false  or  grossly  inaccurate  report  of  its  proceedings  a 
contempt  of  court.     Id. 

148.  What  constitutes. — This  section  provides  "  that  an  attor- 
ney or  counsellor  who  is  guilty  of  any  deceit  or  collusion  with 
intent  to  deceive  the  court  or  any  party  "  is  guilty  of  a  mis- 
demeanor. People  v.  Oishei,  12  N.  Y.  Cr.  362;  79  S.  R.  49;  45 
S.  49.  Substantially  the  same  language  is  used  in  section  70  of 
the  Code  of  Civil  Procedure,  which  provides  a  civil  remedy  for 
the  injured  party,  and  also  declares  it  to  be  a  misdemeanor.  Id. 
A  party  must,  under  this  statute,  be  guilty  of  '*  deceit ; "  and,  if 
he  is  guilty  only  of  an  intent  to  deceive,  the  offense  does  not  fall 
within  the  statute.     Id. 

When  a  person  uses  means  which  are  deceitful,  or  which  tend 
to  deceive  the  court  or  another  person,  such  as  lying  or  producing 
false  papers,  it  would  be  too  strict  to  hold  that  although  he  in- 
tended to  deceive,  but  as  he  failed  in  accomplishing  any  result,  he 
was  not  in  fact  guilty  of  using  deceit.     Id. 

The  alteration  of  an  order  of  the  surrogate's  court,  so  as  to 
make  it  false  and  misleading  is  a  deceit  within  the  meaning  of  this 
section.    Id. 

154.  See  Fox  v.  Mohawk  &  H.  R.  Humane  Soc.,  82  S.  R.  625, 
628 ;  48  S.  625,  628. 

155.  See  People  ex  rel.  Warren  v.  Beck,  62  St.  Rep.  399;  10 
Misc.  77;  30  Supp.  473. 

165.  Fraudulent  claim. — Where  the  supervisor  is  indicted  for 
procuring  the  audit  of  a  fraudulent  claim,  in  violation  of  the  pro- 
visions of  this  section  of  the  Penal  Code,  and  the  fact  that  certain 
of  his  acts,  when  standing  alone,  constitute  a  crime  under  section 
672,  cannot  be  of  importance  when  those  acts  are  essential  in- 
gredients of  the  crime  specified  in  section  165.  People  v.  Klipfcl, 
37  A.  D.  224. 

Section  672  and  the  crime  defined  in  it,  are  plainly  distinguish- 
able from  this  section.  People  v.  Stock,  21  Misc.  147;  12  N.  Y. 
Cr.  420;  81  S.  R.  94;  47  S.  94.  The  one  is  malfeasance  in 
office  by  the  official  in  auditing  or  paying  a  false  claim,  while  the 
other  is  the  presentation  of  a  fraudulent  claim  to  an  auditing 
board  for  allowance  or  payment.  Id.  Only  a  public  official  can 
be  guilty  of  the  crime  charged  in  one  section,  while  in  the  other  it 
is  not  the  official,  but  the  person  presenting  the  claim,  who  commits 
the  felony.     Id. 

The  distinction  between  the  crimes,  provided  for  by  this 
section  and  sec.  672,  is  that  the  first  crime  can  be  committed  only 
by  a  public  officer,  while  the  second  may  be  committed  by  any 
person  who,  in  the  form  prescribed  by  law,  presents  for  audit  a 
false  and  fraudulent  charge  or  claim  against  a  municipal  cor- 
poration.    People  v.  Klipfel,  160  N.  Y.  371. 
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168.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  29 
Supp.  894. 

Combination. — If  persons  enter  into  an  organization  agreement 
for  the  purpose  of  controlling  the  price  of  a  commodity  and 
managing  the  business  of  its  sale  so  as  to  prevent  competition  in 
price  between  the  members  of  the  exchange,  it  is  illegal;  and, 
if  this  is  their  intent  and  the  price  of  such  commodity  is  raised  in 
pursuance  of  the  agreement  to  effect  its  object,  the  crime  of  con- 
spiracy is  established.  People  v.  Sheldon,  54  St.  Rep.  513,  520; 
139  N.  Y.  231 ;  aff'g  50  St.  Rep.  231. 

By  the  statutes  of  this  state,  it  is  a  misdemeanor  to  commit  any 
act  injurious  to  trade  or  commerce.  Dueber  Watchcase  Mfg.  Co. 
v.  E.  Howard  Watch  and  Clock  Co.,  3  Misc.  Rep.  585.  In  this 
case,  it  was  held  that,  a  combination  to  create  a  monopoly,  a(hd  to 
ruin  all  who  will  not  unite  in  the  undertaking,  came  under  this 
section. 

A  combination  on  the  part  of  the  milk  dealers  and  creamery  men 
in  and  about  the  city  of  New  York  to  fix  and  control  the  price 
that  they  should  pay  for  milk,  is  unlawful.  People  v.  Milk  Ex- 
change, 64  St.  Rep.  694;  145  N.  Y.  267. 

Where  the  object  is  to  destroy  and  prevent  competition  in  the 
sale  of  an  article  of  prime  necessity,  the  combination  between 
the  dealers,  followed  by  overt  acts,  is  a  conspiracy,  within  the 
meaning  of  this  section.  Drake  v.  Siebold,  62  St.  Rep.  695 ;  81 
Hun,  178;  30  Supp.  697;  People  v.  Sheldon,  54  St.  Rep.  513;  139 
N.  Y.  251. 

Conspiracy. — A  conspiracy  to  injure  a  person's  business  by  pre- 
venting, by  means  of  threats  and  intimidation,  persons  from  en- 
tering his  employment,  is  a  crime  at  common  law  and  under  the 
Penal  Code.  Davis  v.  Zimmerman  (Sup.  Ct.  1  D.  1895),  71  S. 
R.  385;  91  Hun,  489. 

A  conspiracy  consists  in  the  unlawful  combination  or  agree- 
ment of  two  or  more  persons  to  do  an  act  unlawful  in  itself,  or  to 
do  a  lawful  act  by  unlawful  means.  People  v.  Duke  (N.  Y. 
Gen.  Sess.  1897),  19  Misc.  292;  78  S.  R.  336;  44  S.  336. 

Corporation. — A  corporation  cannot  be  liable  for  conspiracy. 
People  v.  Duke  (N.  Y.  Gen.  Sess.  1897),  19  Misc.  292;  78  S.  R. 
336;  44  S.  336.  Individuals  cannot  shield  themselves  from  the 
consequences  of  wrongdoing  by  pleading  that  their  wrongful  acts 
were  corporate  acts.     Id. 

In  determining  whether  there  has  been  a  conspiracy  in  restraint 
of  trade,  the  character  of  the  trade  sought  to  be  monopolized  is 
immaterial,  as  long  as  it  is  a  lawful  one.  People  v.  Duke  (N.  Y. 
Gen.  Sess.  1897),  19  Misc.  292;  78  S.  R.  336;  44  S.  336.  The 
officers  and  agents  of  a  trading  corporation  may  become  crimi- 
nally liable  if  they  confederate  to  secure  a  monopoly  by  threats 
and  menaces  directed  against  competitors  to  force  and  coerce  them 
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to  relinquish  the  rights  to  the  fullest  enjoyment  of  which  all  are 
entitled.     Id. 

Due  administration  of  law. — A  public  officer  having  charge  of 
the  disbursement  of  public  money  in  a  great  city  for  public  works, 
who  enters  into  an  agreement  with  a  private  party  to  the  effect  that 
he  will  violate  the  law  and  omit  or  neglect  to  interpose  the  legal 
safeguards  which  have  been  placed  in  his  hands  for  the  protection 
of  the  city  and  the  contractors,  in  order  to  enable  his  co-conspirators 
to  levy  tribute  upon  the  contractors,  may  be  indicted  for  a  con- 
spiracy to  pervert  and  obstruct  the  due  administration  of  law. 
People  v.  Willis,  158  N.  Y.  392. 

A  conspiracy  by  two  or  more  persons  for  the  perversion  or 
obstruction  of  justice  or  of  the  due  administration  of  the  laws 
is  indictable.     People  v.  Willis,  158  N.  Y.  392. 

Evidence. — Where  there  is  sufficient  evidence  to  justify  the  con- 
clusion that  different  persons  charged  with^a  crime  were  acting 
with  a  common  purpose  and  design,  although  it  does  not  appear 
there  has  been  a  previous  combination  or  confederacy  to  com- 
mit the  particular  offense,  the  acts  and  declarations  of  each, 
from  the  commencement  to  the  consummation  of  the  offense,  are 
evidence  against  the  others.  People  v.  Van  Tassel,  156  N.  Y. 
561 ;  13  N.  Y.  Cr.  289.  A  conspiracy  may  be  proved  by  circum- 
stantial evidence,  and  parties  performing  disconnected  overt  acts, 
all  contributing  to  the  same  result,  may,  by  the  circumstances 
and  their  general  connection  or  otherwise,  be  satisfactorily  shown 
to  be  confederators  in  the  commission  of  the  offense.     Id. 

Illegal. — A  combination  formed  for  the  purpose  of  controlling 
the  prices,  limiting  the  production,  preventing  competition  among 
manufacturers,  and  also  preventing  further  improvement  in  float 
spring-tooth  harrows,  is  contrary  to  public  policy.  Nat.  Harrow 
Co.  v.  E.  Bement  &  Sons,  21  A.  D.  290;  81  S.  R.  462;  47  S.  462; 
Strait  v.  Harrow  Co.,  18  S.  224;  Harrow  Co.  v.  Quick,  67  Fed. 
131 ;  Harrow  Co.  v.  Hench,  76  id.  667. 

A  combination  to  control  the  price  and  production  of  a  certain 
article  may  be  illegal,  though  its  manufacture  is  protected  by 
patents.  National  Harrow  Co.  v.  E.  Bement  &  Sons,  ante. 

Intent. — Where  a  conspiracy  is  alleged,  proof  by  the  people  of 
other  acts  of  a  similar  fraudulent  nature  practiced  by  the  same 
parties  upon  persons  other  than  the  complainant,  is  limited  in  its 
effect  to  the  question  as  to  the  intent  of  the  defendant  in  the 
transaction  under  consideration.  People  v.  Wicks  (Sup.  Ct.  4 
D.  1896) ,  1 1  A.  D.  539 ;  76  S.  R.  630 ;  42  S.  630. 

Merger. — A  demurrer  to  an  indictment  for  conspiracy  to  com- 
mit felony,  charging  overt  acts  which  show  that  the  felony  was 
actually  committed,  must  be  sustained  on  the  ground  that  the 
misdemeanor  was  merged  in  the  felony.  People  v.  McKane,  57 
St.  Rep.  723;  7  Misc.  478;  28  N.  Y.  Supp.  175.     Where  two 
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crimes  are  of  equal  grade,  there  can  be  no  legal  technical  merger. 
Id.  But  the  doctrine  of  merger  is  applicable,  where  the  crime  is 
of  a  higher  grade  than  the  conspiracy,  and  the  object  of  the  con- 
spiracy has  been  fully  accomplished.     Id. 

Proof. — A  conspiracy  may  be  proved  by  circumstantial  evi- 
dence, and  parties  performing  disconnected  acts,  contributing  to 
the  same  general  result  may,  by  the  proof  of  circumstances  and 
their  general  connection  with  each  other,  be  satisfactorily  shown 
to  be  confederates  in  the  commission  of  an  offense.  People  v. 
Peckens,  153  N.  Y.  576;  12  N.  Y.  Cr.  433. 

170.  Sanction  of  law. — The  organization,  or  the  co-operation, 
of  workmen  must  be  regarded  as  having  the  sanction  of  law, 
when  it  is  for  such  legitimate  purposes  as  that  of  obtaining  an 
advance  in  the  rate  of  wages  or  compensation,  or  of  maintaining 
such  rate.     Curran  v.  Galen,  152  N.  Y.  33. 

But  the  social  principle  which  justifies  such  organization  is  de- 
parted from,  when  they  are  so  extended  in  their  operation  as 
either  to  intend,  or  to  accomplish,  injury  to  others.     Id. 

171.  Overt  act. — The  object  of  the  statute  is  to  require 
something  more  than  a  mere  agreement  to  constitute  a  criminal 
conspiracy.  People  v.  Sheldon,  54  St.  Rep.  513,  523;  139  N.  Y. 
251;  afFg  50  St.  Rep.  231.  There  must  be  some  act  in  pur- 
suance thereof  and  done  to  effect  its  object,  before  the  crime  is 
consummated.  Id.  A  mere  agreement,  followed  by  no  act,  in  in- 
sufficient.    Id. 

Though  the  raising  of  the  price  of  a  commodity  by  a  dealer,  un- 
connected with  any  conspiracy,  is  not  unlawful,  yet,  if  there  is  a 
conspiracy  to  regulate  the  price,  and  that  conspiracy  is  illegal,  the 
raising  of  the  price  is  an  act  done  to  effect  its  object,  whether  the 
price  fixed  is  reasonable  or  excessive.  Id.  The  object  of  the  stat- 
ute is  accomplished  when  the  parties  have  proceeded  to  act  upcn 
the  agreement  and  done  anything  towards  effecting  its  object.    Id. 

An  agreement  does  not  amount  to  a  conspiracy,  unless  some 
act  besides  such  agreement  be  done  to  effect  the  object  thereof  by 
one  or  more  of  the  parties  to  such  an  agreement.  People  v.  Willis, 
158  N.  Y.  392. 

180.  Assault. — Upon  the  trial  of  an  indictment  for  murder,  the 
defendant  cannot  be  convicted  of  an  assault.  People  v.  Connors 
(Ct.  Sess.  1895),  70  S.  R.  169;  13  Misc.  582. 

181.  Proof. — When  a  sufficient  cause  to  produce  a  given  result 
is  proved,  it  is  not  necessary,  under  this  section,  to  negative  every 
other  possible  contingency  which  might  produce  the  same  result. 
People  v.  O'Connell,  60  St.  Rep.  752 ;  78  Hun,  323 ;  29  Supp.  195. 

After  the  death  of  the  deceased  is  first  shown  by  direct  tes- 
timony, the  district  attorney  is  required  to  show  whether  the 
death  has  been  produced  by  criminal  means,  and  if  so,  by  whom. 
People  v.  Benham,  160  N.  Y.  402.     It  is  competent  to  establish 
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these  questions  by  circumstantial,  as  well  as  by  direct  evidence. 
Id.;  People  v.  Bennett,  49  id.  137,  143. 

Corpus  delicti. — The  corpus  delicti,  in  case  of  murder  or 
manslaughter,  means  the  body  of  a  crime,  and  is  divided  into  two 
component  parts,  the  first  of  which  is  the  death  of  the  person,  and 
the  second  is  that  the  death  is  produced  through  criminal  agency. 
People  v.  Benham,  160  N.  Y.  402.  The  first  must  be  established  by 
direct  evidence,  and  the  latter  by  direct  or  circumstantial  evidence, 
to  the  satisfaction  of  the  jury,  beyond  a  reasonable  doubt.  People 
v.  Benham,  160  N.  Y.  402 ;  Ruloff  v.  People,  18  N.  Y.  178 
People  v.  Beckwith,  108  id.  67;  People  v.  Bennett,  49  id.  137; 
People  v.  Palmer,  109  id.  no;  People  v.  Place,  157  id.  584,  602. 

183.  See  People  v.  Gallo,  149  N.  Y.  106. 

As  to  insanity  as  a  defense,  see  People  v.  Nino,  149  N.  Y.  317. 

Anger. — The  fact  that  a  fatal  act  was  done  in  anger  and  while 
in  a  fit  of  passion,  does  not  save  it  from  constituting  murder  in 
the  first  degree,  if  it  is  done  with  deliberation  and  premeditation. 
People  v.  Tuczkewitz,  149  N.  Y.  240. 

An  interval  between  the  formation  of  an  intent  to  kill  and 
the  infliction  of  a  mortal  wound  sufficient  to  admit  of  defendant's 
drawing  a  razor  from  an  inside  pocket  of  his  coat  or  vest,  opening 
it  and  placing  his  hand  upon  the  deceased's  shoulder,  is  not  so 
short  as  nesessarily  to  negative  an  inference  of  premeditation  and 
deliberation.  People  v.  Ferraro,  161  N.  Y.  365 ;  People  v.  Majone, 
91  id.  212 ;  People  v.  Clark,  7  id.  393 ;  People  v.  Conroy,  97  id.  62, 
76;  Leigh  ton  v.  People,  88  id.  117;  People  v.  Hawkins,  109  id. 
408,  411 ;  People  v.  Johnson  139  id.  358;  People  v.  Constantino, 
153  id.  24;  People  v.  Decker,  157  id.  186,  194;  People  v.  Kennedy, 
159  N.  Y.  346,  352. 

Circumstantial  evidence. — In  the  administration  of  the  criminal 
law  the  People  are  generally  required  to  rely  to  a  great  extent  upon 
the  collateral  circumstances  which  point  to  the  crime  and  the  per- 
petrator of  it. .  People  v.  Place,  157  N.  Y.  584.  While  to  justify 
a  conviction  for  a  crime  upon  circumstantial  evidence,  there  must 
be  positive  proof  of  the  facts  from  which  the  inference  of  guilt 
is  to  be  drawn,  and  inference  must  be  shown  to  be  the  only  one 
that  can  be  reasonably  drawn  from  the  facts,  yet,  where  the  evi- 
dence, taken  together,  leads  irresistibly  and  exclusively  to  a  con- 
clusion of  guilt,  with  which  no  material  fact  to  establish  it  is  at 
variance,  it  constitutes  the  higher  form  of  evidence,  and  may  not 
be  disregarded  by  a  court  or  jury.    Id. 

Conduct. — The  demeanor,  conduct  and  acts  of  a  person  charged 
with  crime,  such  as  attempted  flight,  a  desire  to  elude  discovery,  an 
anxiety  to  conceal  the  crime,  or  the  evidence  of  it,  are  always 
proper  subjects  of  consideration,  as  indicative  of  a  guilty  mind, 
and  in  determining  the  question  of  the  guilt  or  innocence  of 
the  person  charged.    People  v.  Place,  157  N.  Y.  584;  Greenfield 
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v.  People,  85  N.  Y.  85;  People  v.  O'Neill,  112  N.  Y.  355,  363; 
Pierson  v.  People,  79  N.  Y.  424;  Rex  v.  Clewes,  4  C.  &  P.  221 ; 
Reg.  v.  Crickner,  16  Cox's  Cr.  Law  Cases,  701 ;  People  v.  Hugh- 
son,  154  N.  Y.  153,  162;  People  v.  Ogle,  104  N.  Y.  511,  514; 
Hope  v.  People,  83  N.  Y.  418;  People  v.  Barber,  115  N.  Y.  475; 
Coleman  v.  People,  55  id.  81;  People  v.  Murphy,  135  id.  450; 
People  v.  Shea,  147  id.  79;  Lindsay  v.  People,  63  id.  143,  154; 
Ryan  v.  People,  79  id.  593,  601 ;  People  v.  Conroy,  97  id. 
62,80. 

Deliberation  and  premeditation. — The  defendant  is  not  guilty 
of  murder  in  the  first  degree,  unless  the  act  is  perpetrated,  not  only 
with  the  intent  to  kill,  but  also  with  deliberation  and  premeditation. 
People  v.  Barberi,  149  N.  Y.  256.  These  three  elements  must  ex- 
ist in  every  case  in  order  to  constitute  that  deliberate  malice  and 
malignity  of  heart  which  is  the  essential  ingredient  of  the  offense. 
Id.  If  the  defendant  inflicts  the  wound  in  a  sudden  transport  of 
passion,  excited  by  what  the  deceased  then  said  and  by  the  preced- 
ing events  which,  for  the  time,  disturbs  his  reasoning  faculties  and 
deprives  him  of  the  capacity  to  reflect,  or  while  under  the  influence 
of  some  sudden  and  uncontrollable  emotion  excited  by  the  final 
culmination  of  his  misfortunes,  the  act  does  not  constitute  murder 
in  the  first  degree.  Id.  Evidence  of  the  precedent  train  of  events 
and  of  the  relations  of  the  parties,  which  can  reasonably  be  pre- 
sumed to  have  influenced  his  mind,  are  relevant.     Id. 

The  evidence  in  People  v.  Leach,  71  S.  R.  337;  146  N.  Y.  392, 
was  held  sufficient  to  sustain  the  inference,  drawn  by  the  jury  from 
it,  of  the  defendant's  having  deliberately  murdered  the  deceased. 

Conflicting  evidence  as  to  deliberation  and  premeditation 
on  a  trial  for  murder,  held  sufficient  to  warrant  the  submission  of 
the  case  to  the  jury  and  to  sustain  their  verdict,  objected  to  as 
against  the  weight  of  evidence.  People  v.  Barone,  161  N.  Y.  451. 
The  evidence  as  to  deliberation  and  predemitation,  adduced  on 
the  trial  of  a  man  for  killing  his  wife  by  stabbing,  reviewed  and 
found  to  justify  a  verdict  of  murder  in  the  first  degree.  People  v. 
Rice,  159  N.  Y.  400. 

If  there  was  an  intention  to  kill,  which  was  deliberate  and 
premeditated,  and  the  killing  followed,  the  crime  was  complete. 
People  v.  Kennedy,  159  N.  Y.  346;  People  v.  Majone,  91  N.  Y. 
211 ;  Leighton  v.  People,  88  id.  117;  People  v.  Beckwith,  103  id. 
364;  People  v.  Conroy,  97  id.  76;  People  v.  Hawkins,  109  id.  408; 
People  v.  Johnson,  139  id.  358;  People  v.  Constantino,  153  id. 
24;  People  v.  Decker,  157  id.  194.  •  ' 

The    circumstantial    evidence    in    this    case    was    held    suffi- 
cient to  furnish  proof  of  the  commission  of  the  crime  in  addition 
to  the  confession,  and  warrant  the  inference  of  deliberation  &nd 
premeditation.     People  v.  Pullerson,   159  N.  Y.  339. 
44 
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In  People  v.  Geoghan,  53  St.  Rep.  295 ;  138  N.  Y.  677,  it  was 
held  that  the  facts  made  out  a  clear  case  of  murder  in  the  first  de- 
gree. 

Disturbing  meeting. — Under  this  section,  the  killing  of  a  human 
being,  while  engaged  in  disturbing  a  lawful  meeting,  seems  to  con- 
stitute the  crime  of  manslaughter  in  the  first  degree.  People  ex  rel. 
Taylor  v.  Seaman,  59  St.  Rep.  462;  8  Misc.  154. 

District  attorney. — If  the  district  attorney  lays  aside  the 
impartiality  that  should  characterize  his  official  action  to  become 
a  heated  partisan,  and  by  vituperation  of  the  prisoner  and  appeals 
to  prejudice  seeks  to  procure  a  conviction  at  all  hazards,  he  ceases 
to  properly  represent  the  public  interest.  People  v.  Fielding,  158 
N.  Y.  542. 

He  should  put  himself  under  proper  restraint,  and  should 
not  in  his  remarks,  in  the  hearing  of  the  jury,  go  beyond  the  evi- 
dence or  the  bounds  of  a  reasonable  moderation.     Id. 

Where  the  admonition  of  the  court  does  not  prove  sufficient 
to  prevent  improper  and  dangerous  appeals  to  the  prejudice  of 
jurors,  it  becomes  necessary  to  rigidly  enforce  the  general  rule 
that  requires  a  reversal  whenever  the  error  is  raised  by  a  proper 
exception.     Id. 

Evidence. — Upon  the  trial  of  an  indictment  for  the  murder  of 
a  woman  with  whom  the  defendant  was  living  in  adultery,  it  is 
competent  for  the  prosecution  to  prove  the  fact  that  the  deceased 
was  the  wife  of  another  man,  that  defendant  had  enticed  her  away 
from  her  husband,  and  was  living  in  meretricious  relations  with 
her  at  the  house  where  the  offense  was  committed.  The  relations 
of  the  parties  to  each  other,  and  the  facts  leading  up  to  such  rela- 
tions, are  competent  for  the  consideration  of  the  jury.  People  v. 
Sutherland,  154  X.  Y.  345 ;  12  N.  Y.  Cr.  495. 

Where  the  defendant  admits  the  shooting  and  puts  his  defense 
upon  the  fact  that  he  was,  at  the  time  it  was  done,  unconscious 
and  not  criminally  responsible  for  his  acts,  his  actions,  conduct 
and  statements  shortly  afterward,  become  competent,  as  bearing 
upon  his  mental  condition.  People  v.  Hughson,  154  N.  Y.  153; 
12  N.  Y.  Cr.  485.  If  the  defendant,  at  the  time  he  was  charged 
with  the  crime,  knew  that  the  shooting  had  been  done  by  him- 
self, and  denied  it,  it  is  a  circumstance  which  the  jury  may  properly 
consider  as  bearing  upon  the  question  of  his  guilt  and  his  mental 
responsibility.  Id.  The  fact  that  the  trial  judge  in  defining  mur- 
der in  the  first  degree  included  statutory  provisions,  inapplicable 
to  the  case,  does  not  present  reversible  error,  where,  though  he 
did  not  in  specific  terms  withdraw  such  provisions  from  the  jury, 
he  limited  their  consideration  to  the  killing  with  deliberation 
and  premeditation.     Id. 

Previous  threats  and  subsequent  declarations  as  to  his  intention 
have  an  important  bearing  upon  what  was  passing  through  his 
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mind  just  before  he  inflicted  the  fatal  injury.  People  v.  Corey, 
'57  N-  Y.  332;  13  N.  Y.  Cr.  384. 

Felony  against  person. — The  word  "  otherwise,"  in  this  section, 
is  not  confined  to  felonies  against  property  simply,  but  also  in- 
cludes a  felony  against  a  person  other  than  the  one  killed.  People 
v.  Miles,  62  St.  Rep.  346;  143  N.  Y.  383 ;  38  N.  E.  Rep.  456. 

Ill-treatment — Among  the  circumstances  from  which  malice 
in  the  killing  by  a  husband  of  his  wife  may  be  inferred,  is  that 
of  long-continued  ill-treatment.     People  v.  Benham,  160  N.  Y.  402. 

Insanity — The  evidence  on  the  trial  of  a  man  for  killing  his 
wife  by  stabbing  her  when  visiting  him  in  a  state  prison  where 
he  was  confined,  reviewed  and  found  to  justify  the  verdict  of  mur- 
der in  the  first  degree,  ordered  over  the  defense  of  insanity. 
People  v.  Braun,  158  N.  Y.  558. 

Killing. — To  justify  a  conviction,  the  prosecution  was  required 
to  establish  the  death  of  the  person  killed  and  the  fact  of  killing  by 
the  defendant  as  alleged  in  the  indictment.  People  v.  Place,  157 
N.  Y.  584.  The  former  is  required  to  be  established  by  direct 
proof,  and  the  latter  beyond  a  reasonable  doubt.  Id.  Homicidal 
suffocation  is  a  crime  which  it  is  always  difficult  to  detect,  and  the 
mere  physical  conditions  of  the  body  after  death,  as  distinct  and 
satisfactory  indications  of  the  fact,  will  seldom  exist.  Therefore, 
resort  must  be  had  to  collateral  proof  to  show  that  the  death  was 
not  the  result  of  natural  or  accidental  causes,  and  to  show  circum- 
stances which  point  to  the  real  cause  and  the  means  employed  to 
effect  it.     Id. 

Marital  infidelity — On  a  trial  for  wife  murder,  evidence  of 
open  and  notorious  acts  of  marital  infidelity  on  the  part  of  the 
defendant,  shortly  before  the  death  of  his  wife,  committed  under 
such  circumstances  that  they  could  hardly  fail  to  come  to  the  at- 
tention of  his  wife  and  neighbors,  is  admissible,  upon  the  ques- 
tion of  motive.    People  v.  Benham,  160  N.  Y.  402. 

Means  of  commission. — On  a  trial  for  murder,  evidence  is  com- 
petent which  tends  to  show  that  the  defendant  had  the  means  of 
committing  one  of  the  acts  which  attended  or  preceded  the  homi- 
cide and  which  mav  have  induced  it.    People  v.  Place,  157  N.  Y. 

584. 

Medical  experts — Medical  experts  who  have  performed  an  au- 
topsy upon  the  body  of  the  decease,  have  stated  the  extent  of  their 
examination  and  described  what  they  found,  may  state  that  they 
did  not  discover  any  natural  cause  of  death.  People  v.  Benham, 
160  N.  Y.  402. 

A  regularly  educated  practicing  physician,  w.ho  has  read  the 
leading  authorities  upon  the  effect  of  prussic  acid,  may  give  his 
opinion  as  to  the  presence  of  the  effect  of  prussic  acid,  based  upon 
the  pathological  conditions  observed  by  him  in  performing  an  au- 
topsy.   Id. 
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An  expert  for  the  prosecution,  on  a  trial  for  murder,  who,  in 
reply  to  a  competent  question,  stated  an  incompetent  conclusion, 
may  be  cross  examined  with  reference  thereto.  People  v.  Barone, 
161  N.  Y.  451.  The  defendant  should  not  be  obliged  to  resort 
to  a  motion  to  strike  out,  or  to  request  for  an  instruction  to  dis- 
regard.   Id. 

Erroneous  charge. — In  commenting  upon  its  charge  upon  the  tes- 
timony of  a  witness  as  to  an  alleged  confession  by  defendant,  it 
is  reversible  error  for  the  trial  court  on  a  trial  for  the  murder,  to 
state  that  some  one  must  have  told  the  witness  how  the  killing  oc- 
curred, as  he  could  not  have  divined  it,  where  it  is  not  impossible 
that  the  witness  invented  the  story,  adapting  it  to  the  facts  gener- 
ally known  to  the  public  and  those  specially  known  to  himself. 
People  v.  Barone,  161  N.  Y.  451. 

The  question  whether  the  evidence  of  the  physician  was  enti- 
tled to  greater  weight  than  any  other  evidence  was  not  one  of 
law  but  of  fact.  People  v.  Ferraro,  161  N.  Y.  365.  The  court 
may  properly  leave  the  subject  to  the  jury,  with  the  instruction 
that  it  was  a  question  of  fact  for  them  to  determine,  at  the  same 
time  telling  them  that  it  was  their  right  to  disregard  such  evidence 
entirely,  or  to  regard  it.    Id. 

Motive. — The  prosecution  is  never  bound  to  prove  a  motive  for 
the  commission  of  a  crime.  People  v.  Johnson,  139  N.  Y.  358;  54 
S.  R.  587.  Motive  furnishes  corroboration  in  a  case  depending 
upon  circumstantial  evidence.  Id.  But,  where  there  is  no  dis- 
pute about  the  killing  and  the  other  ingredients  of  the  crime  are 
established,  motive  is  unimportant,  and  a  conviction  may  be  proper 
though  no  motive  for  the  crime  can  be  shown  or  discerned.  Id. 
It  is  one  of  the  facts  tending  to  the  identification  of  the  criminal, 
or  characterizing  the  criminal  act,  but  is  never,  as  matter  of  law, 
essential.  Id.;  People  v.  Fish,  34  St.  Rep.  840;  125  N.  Y.  136; 
People  v.  Trezza,  36  St.  Rep.  149;  125  N.  Y.  740. 

Where,  upon  the  trial  of  an  indictment  for  murder,  the  evidence 
points  unmistakably  to  the  guilt  of  the  defendant,  the  question  of 
motive  is  comparatively  unimportant,  and  the  absence  of  evidence 
as  to  what  led  to  the  tragedy  is  immaterial.  People  v.  Feigen- 
baum,  148  N.  Y.  636. 

The  motive  for  the  commission  of  a  homicide  is  always  open 
to  inquiry  at  the  trial,  and  considerable  latitude  in  the  proof  is  al- 
ways allowed.  People  v.  Sutherland,  154  N.  Y.  345;  12  N.  Y. 
Cr.  495.  Evidence  that  the  defendant,  on  the  afternoon  of  the  day 
of  the  shooting  showed  the  witness  a  pistol,  remarking  at  the 
same  time  that  "  this  means  business  some  day,"  is  competent,  as 
tending  to  prove,  not  only  that  defendant  had  the  pistol  in  his  pos- 
session at  the  time,  but  that  he  intended  to  use  it  upon  some  one. 
Id.  Letters  written  by  the  deceased  to  defendant,  which  apprised 
him  of  the  claims  which  the  deceased  made  and  of  her  dependence 
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upon  him,  are  admissible,  not  for  the  purpose  of  proving  any  facts 
stated  in  them,  but  only  for  the  purpose  of  showing  how  the  de- 
ceased regarded  her  relations  with  defendant.  Id.  Letters  of  the 
deceased,  sent  to  the  defendant  and  found  in  his  possession,  are  not, 
as  matter  of  law,  incompetent  evidence  under  all  circumstances  on 
the  trial  of  an  indictment  for  homicide.  Id.  It  depends  upon  the 
contents  of  the  letters  and  the  nature  of  the  information  which 
they  convey  to  the  minds  of  the  accused.    Id. 

Evidence  which  discloses  the  existence  of  jealousy  and  a  desire 
of  revenging  real  or  fancied  wrongs  may  be  held  sufficient  to  jus- 
tify the  jury  in  finding  a  motive  for  the  commission  of  the  offense 
of  murder.    People  v.  Place,  157  N.  Y.  584. 

Evidence  of  the  defendant's  threats,  of  frequent  quarrels  be- 
tween the  parties  and  the  admission  of  the  defendant  that  he  killed 
his  wife,  constitutes  sufficient  proof  of  motive  upon  the  part  of 
the  defendant.     People  v.  Decker,  157  N.  Y.  186;    13  N.  Y.  Cr. 

364. 

The  absence  of  a  sufficient  motive,  while  always  significant,  is 
not  conclusive.  People  v.  Ferraro,  161  N.  Y.  365;  People  v. 
Sutherland,  154  id.  345,  353;  People  v.  Johnson,  139  id.  358,  361. 

When  it  clearly  shows  that  the  fatal  act  was  committed  willfully 
by  the  defendant,  the  nature  of  his  motive  is  unimportant.  People 
v.  Ferraro,  ante;  People  v.  Feigenbaum,  148  id.  636,  639;  People 
v.  Scott,  153  id.  40. 

Evidence  that  there  had  been  a  personal  encounter  between 
the  defendant  and  decedent,  in  which  the  former  had  been  prac- 
tically defeated,  and  humiliated  by  his  defeat  and  inspired  by  a 
spirit  of  revenge,  returned  to  the  place  of  the  first  affray  and  made 
a  second  attack,  is  sufficient  to  justify  the  jury  in  finding  that  the 
defendant  had  a  motive  for  the  commission  of  this  offense.  People 
v.  Kennedy,  159  N.  Y.  346. 

Premeditation. — In  People  v.  Delfino,  54  St.  Rep.  715;  139 
N.  Y.  625,  the  evidence  was  held  sufficient  to  show  premeditation. 

In  People  v.  Johnson,  54  St.  Rep.  587;  139  N.  Y.  358,  it  was 
held  that,  though  the  transaction  occupied  but  a  few  moments, 
there  was  time,  though  very  brief,  for  deliberation  and  premedita- 
tion. 

Where  the  proof  establishes  that  the  decedent  stood  in  front  of 
the  defendant  while  he  had  his  pistol  in  his  hand,  threatening  to 
kill  the  decedent,  from  a  half  a  minute  to  ten  minutes,  the  fact  that 
the  court  took  out  his  watch  and  illustrated  to  the  jury  a  minute 
of  time,  while  presenting  the  question  whether  there  was  sufficient 
time  for  such  a  degree  of  deliberation  and  premeditation  as  would 
constitute  the  crime  of  murder  in  the  first  degree,  is  not  error.  Peo- 
ple v.  Constantino,  153  N.  Y.  24;  12  N.  Y.  Cr.  339. 

If  it  appears  that  a  man  charged  with  murder  in  the  first  degree 
armed  himself  with  a  deadly  weapon  before  making  the  fatal  as- 
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sault,  it  points  strongly  towards  "  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed ;  "  but  it  is  quite  dif- 
ferent if  he  first  makes  an  assault  with  his  fist,  and  during  the 
struggle  that  follows  seizes  a  weapon  ready  to  his  hand,  and  at 
once  inflicts  a  mortal  wound  with  it,  for  both  the  shortness  of  the 
time  and  excitement  of  the  occasion  make  it  much  less  probable 
that  he  acted  with  deliberation,  as  it  is  known  in  the  criminal  law. 
People  v.  Corey,  157  N.  Y.  332 ;  13  N.  Y.  Cr.  384. 

Under  the  statute,  there  must  be,  not  only  an  intention  to  kill, 
but  there  must  also  be  a  deliberate  and  premeditated  design  to  kill. 
Such  designs  must  precede  the  killing  by  some  appreciable  space 
of  time.  But  the  time  need  not  be  long.  People  v.  Decker,  157 
N.  Y.  186;  13  N.  Y.  Cr.  364.  Where  the  evidence  is  sufficient 
to  justify  the  jury  in  finding  that  the  killing  of  the  decedent  was 
with  premeditation  and  deliberation  on  the  part  of  the  defendant, 
the  court  may  properly  decline  to  withdraw  that  question  from 
the  consideration  of  the  jury.    Id. 

Proof. — Upon  the  trial  of  an  indictment  for  murder  in  killing 
his  wife,  evidence  is  relevant  to  show  that  the  formed  intention 
of  defendant  to  be  possessed  of  her  estate  was  accomplished  by  se- 
curing the  fruits  of  his  crime.  People  v.  Buchanan,  64  St.  Rep.  427; 
145  N.  Y.  1.  Where  it  appears  that  a  physician,  called  to  attend 
the  deceased,  gave  her  a  prescription  to  be  taken  in  doses  of  one 
teaspoonful,  and  that  an  hour  later  the  defendant  gave  her  two 
teaspoon fuls  of  some  liquid,  the  taste  of  which  was  bitter,  it  is 
competent,  upon  the  theory  of  the  prosecution  that  morphine  was 
then  given,  to  permit  an  experienced  apothecary  to  show  how  the 
morphine  could  be  combined  with  the  prescription  of  the  physician, 
that  the  taste  would  be  bitter,  and  that  it  was  necessary  for  the 
defendant  to  give  two  teaspoonfuls  in  order  to  dispose  of  four 
grains  of  the  drug.     Id. 

Upon  such  trial,  declarations  by  the  defendant  during  his  mar- 
ried life,  which  reflected  upon  his  wife,  exhibited  his  feelings  to- 
ward her  or  showed  a  desire  to  be  rid  of  her,  are  admissible.    Id. 

A  conviction  of  murder  in  the  first  degree  will  not  be  set  aside 
because  of  the  submission  to  the  jury  of  the  contradictory  testi- 
mony of  an  unintelligent  boy,  the  son1  of  one  of  the  defendants, 
where  such  testimony  is  submitted  with  careful  instructions  as  to 
its  consideration,  and  the  other  evidence  is  sufficient  to  morally  sat- 
isfy the  mind  of  the  guilt  of  the  defendants.  People  v.  Ledwon 
(Buff.  Supr.  Ct.  189s).  15  Misc.  280. 

The  evidence,  in  this  case,  was  held  to  be  insufficient  to  sustain  a 
finding  that  death  resulted  from  a  blow  inflicted  bv  the  defendant. 
People  v.  Kerrigan  (Sup.  Ct,  2  D.  1895),  65"  S.  R.  574;  84 
Hun.  609. 

Subd.  1  and  3. 

See  People  v.  Wilson,  71  S.  R.  350;  145  N.  Y.  628. 
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Upon  the  trial  of  an  indictment  for  homicide,  alleged  to  have 
been  committed  with  a  revolver,  the  fact  that  defendant  pawned 
his  overcoat  in  order  to  raise  money  to  get  his  revolver  back  into 
his  possession,  only  five  days  before  the  homicide,  bears  strongly 
upon  the  question  of  deliberation  and  premeditation.  People  v. 
Scott,  153  N.  Y.  40;  12  N.  Y.  Cr.  374.  When  a  husband  is 
charged  with  the  murder  of  his  wife,  it  is  competent  to  show  his 
relations  with  a  paramour,  as  it  tends  to  prove  the  absence  of  affec- 
tion for  the  deceased  and  to  establish  a  motive  for  getting  rid  of 
her.    Id. 

Upon  the  trial  of  an  indictment  for  the  murder  of  a  woman 
with  whom  defendant  was  living  in  adultery,  it  is  competent  for  the 
prosecution  to  prove  the  fact  that  the  deceased  was  the  wife  of 
another  man ;  that  defendant  had  enticed  her  away  from  her  hus- 
band, and  was  living  in  meretricious  relations  with  her  at  the  house 
where  the  offense  was  committed.  People  v.  Sutherland,  154  N.  Y. 
345;  12  N.  Y.  Cr.  495.  The  relations  of  the  parties  to  each 
other,  and  the  facts  leading  up  to  such  relations,  are  competent 
for  the  consideration  of  the  jury.  Id.  While  an  adequate  motive 
for  the  act  is  not  indispensable  to  a  conviction,  yet  any  fact  from 
which  the  jury  may  legitimately  find  or  infer  that  such  motive  was 
acting  upon  the  defendant's  mind  is  competent    Id. 

Self-defense. — When  one  believes  himself  about  to  be  attacked 
by  another,  and  to  receive  great  bodily  injury,  it  is  his  duty  to 
avoid  the  attack,  if  in  his  power  so  to  do,  and  the  right  of  attack 
for  the  purpose  of  self  defense  does  not  arise  until  he  has  done 
everything  in  his  power  to  avoid  the  necessity.  People  v.  Con- 
stantino, 153  N.  Y.  24;  12  N.  Y.  Cr.  339. 

The  evidence  on  a  trial  for  the  killing,  by  shooting,  of  a  time- 
keeper by  a  laborer,  from  whom  he  had  deducted  time,  reviewed 
and  found  to  justify  the  verdict  of  murder  in  the  first  degree,  over 
the  claim  of  self-defense.    People  v.  McDonald,  159  N.  Y.  309. 

Similar  crime. — The  commission  of  one  crime  is  not  admissible 
in  evidence  upon  the  trial  for  another,  where  its  sole  purpose  is  to 
show  that  the  defendant  has  been  guilty  of  other  crimes,  and 
would,  consequently,  be  more  liable  to  commit  the  offense  charged. 
But  if  the  evidence  is  material  and  relevant  to  the  issue,  it  is  not 
inadmissible  because  it  tends  to  establish  the  defendant's  guilt  of 
a  crime  other  than  the  one  charged.  People  v.  Place,  157  N.  Y. 
584;  People  v.  McLaughlin,  150  N.  Y.  365,  386. 

184.  Distinction. — The  distinction  between  the  degrees  of  mur- 
der is  the  existence  of  deliberation  and  premeditation  in  the  com- 
mission of  the  offense.    People  v.  Hoch,  150  N.  Y.  291. 

Mistake. — On  the  review  of  a  conviction  for  murder  in  the  first 
degree,  reversible  error  is  not  predicable  upon  a  mistake  of  the 
trial  judge  in  substituting  the  word  "  first  "  for  "  second  "  in  read- 
ing to  the  jury  the  statutory  definition  of  murder  in  the  second 
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degree,  where  the  proper  distinction  between  the  two  degrees,  as 
regards  premeditation  and  deliberation,  are  clearly  explained  in 
subsequent  portions  of  the  charge.  People  v.  Hoch,  150  N.  Y.  291. 

188.  Manslaughter  is  one  of  the  grades  of  criminal  homicide. 
People  v.  Welch,  57  St.  Rep.  392;  141  N.  Y.  266;  aff'g  57  St. 
Rep.  42 ;  74  Hun,  474;  26  N.  Y.  Supp.  694. 

See  People  v.  Fitzsimmons  (Ct.  Sess.  1895),  69  S.  R.  191. 

189.  Conducting  gas. — Under  this  section,  the  killing  of  a  hu- 
man being,  while  engaged  in  conducting  a  deadly  gas  to  a  room, 
in  which  a  lawful  meeting  is  then  held,  for  the  purpose  of  dis- 
turbing such  meeting,  seems  to  constitute  the  crime  of  man- 
slaughter in  the  first  degree.  People  ex  rel.  Taylor  v.  Seaman, 
59  St.  Rep.  463;  8  Misc.  152;  29  Supp.  329. 

Intent. — It  is  not  necessary  that  a  person,  who  commits  a  homi- 
cide while  engaged  in  committing  a  misdemeanor,  intends  to  vio- 
late the  law,  though  he  must  have  an  intent  to  commit  the  act 
which  constitutes  the  misdemeanor.  People  v.  Fitzsimmons  (Ct. 
Sess.  1895),  69  S.  R.  191. 

The  last  sentence  of  this  section  contemplates  a  case  where  the 
prisoner  acts  in  the  heat  of  passion,  in  a  cruel  or  unusual  manner, 
or  with  a  dangerous  weapon.    Id. 

193.  See  People  v.  Welch,  57  St.  Rep.  42;  74  Hun,  474;  26 
N.  Y.  Supp.  694. 

Culpable  negligence. — At  common  law,  the  killing  of  a  human 
being  by  culpable  negligence  was  manslaughter.  People  v.  Welch, 
57  St.  Rep.  392;  141  N.  Y.  226;  aff'g  57  St.  Rep.  42;  74  Hun, 
474;  26  N.  Y.  Supp.  694. 

203.  See  People  v.  Fitzsimmons  (Ct.  Sess.  1895),  69  S.  R.  191. 

204.  Besisting  or  fleeing  from  officer. — This  section  defines  cases 
where  a  person  is  deprived  of  his  life  in  resisting  or  fleeing  from  a 
public  officer  in  the  administration  of  justice.  People  v.  Fitzsim- 
mons (Ct.  Sess.  1895),  69  S.  R.  191. 

205.  See  People  v.  Hess  (Sup.  Ct.  3  D.  1896),  8  A.  D.  143; 
40  S.  486. 

Self-defense. — Before  one  can  justify  the  taking  of  life  in  self- 
defense,  he  must  show  that  there  was  reasonable  ground  for  be- 
lieving that  he  was  in  great  peril,  and  that  the  killing  was  necessary 
for  his  escape  from  the  peril,  and  that  no  other  safe  means  of 
escape  was  open  to  him.  People  v.  Johnson,  54  St.  Rep.  587; 
139  N.  Y.  358 ;  Shorter  v.  People,  2  N.  Y.  195 ;  People  v.  Sullivan, 
7  Id.  396;  People  v.  Carlton,  26  St.  Rep.  434;  115  N.  Y.  618. 

This  section,  in  a  general  way,  defines  those  cases  where  a  per- 
son is  acting  in  self  defense  of  his  person  or  property,  or  the  per- 
son or  property  of  his  family.  People  v.  Fitzsimmons  (Ct.  Sess. 
I895),  69  S.  R.  191. 

Before  a  party  can  justify  the  taking  of  life  in  self-defense, 
he  must  show  that  there  was  reasonable  ground  for  believing  he 
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was  in  great  peril ;  that  the  killing  was  necessary  for  his  escape, 
and  that  no  other  safe  means  was  open  to  him.  People  v.  Ken- 
nedy, 159  N.  Y.  346.  When  one  believes  himself  about  to  be  at- 
tacked by  another,  and  to  receive  great  bodily  injury,  it  is  his  duty 
to  avoid  the  attack  if  in  his  power  to  do  so,  and  the  right  of  attack 
for  the  purpose  of  self-defense  does  not  arise  until  he  has  done 
everything  in  his  power  to  avoid  its  necessity.    Id. 

206.  As  to  tattooing  or  permanent  disfigurement  of  the  body, 
limbs  or  features  of  any  person  or  persons  resulting  from  college 
hazing,  see  chap.  265  of  1894. 

211.  Confinement. — The  first  part  of  this  section  provides  for  all 
cases  of  kidnapping  by  seizure  and  confinement  within  the  state. 
People  v.  Camp,  139  N.  Y.  87;  54  S.  R.  455;  aff'g  51  id.  30. 

Evidence. — Upon  the  issue  as  to  the  age  of  the  complainant  in  a 
prosecution  for  abduction,  a  record  by  a  former  teacher  in  her  own 
handwriting  of  the  attendance  of  the  complainant,  upon  proof  that 
she  inquired  of  the  pupils  their  ages  when  she  opened  school  and 
set  it  down  in  the  record,  and,  without  looking  at  the  record,  she  is 
unable  to  remember  what  the  complainant  told  her  as  to  her  age, 
independently  of  the  memorandum,  is  admissible.  People  v.  Brow 
(Sup.  Ct.  3  D.  1895),  70  S.  R.  668. 

Inveigled. — The  latter  part  of  this  section,  after  the  words 
"  within  this  state,"  relates  to  cases  of  removal  of  the  person, 
seized  or  inveigled,  from  the  state.  People  v.  Camp,  139  N.  Y. 
87 ;  54  S.  R.  455 ;  aff'g  51  id.  30. 

When  the  person,  seized  or  inveigled,  is  not  removed  from  the 
state,  the  intent  must  be  secret  confinement  within  the  state.    Id. 

Public  seizure. — When  a  person  is  seized  and  removed  in  broad 
daylight,  over  public  highways  and  railroads,  in  the  view  of  many 
people,  and  taken  to  a  public  asylum,  where  there  are  public  of- 
ficials, numerous  physicians  and  other  people,  it  does  not  constitute 
the  crime  of  kidnapping.  People  v.  Camp,  139  N.  Y.  87;  54  S.  R. 
455:  aff'g  51  ^  30. 

If  a  public  officer,  without  authority  of  law,  publicly  seizes  a  per- 
son and  takes  him  to  the  police  station  or  jail,  he  is  not,  it  seems, 
guilty  of  kidnapping.     Id. 

If  a  person,  inflamed  by  undue  religious  zeal,  should  take  his 
daughter  by  force  and  carry  her  to  some  church  and  compel  her  to 
sit  in  a  pew  by  his  side  during  religious  services,  he  would  not, 
if  seems,  be  guilty  of  this  crime.     Id. 

Bevision. — Subd.  1  of  this  section  is  a  mere  revision  of  the  pro- 
visions contained  in  the  Revised  Statutes,  and  is  not  intended  to 
embrace,  within  the  definition  of  the  crime,  acts  before  innocent. 
People  v.  Camp,  54  St.  Rep.  455;  139  N.  Y.  87;  afFg  51  St 
Rep.  30. 

217.  See  People  v.  Rockhill,  55  St.  Rep.  682 ;  26  N.  Y.  Supp. 
222. 
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See  People  ex  rel.  Young  v.  Hannan,  61  St.  Rep.  727;  9  Misc. 
600 ;  30  Supp.  370. 

See  People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81  Hun, 
336;  30  Supp.  898. 

218.  See  People  v.  Barber,  56  St.  Rep.  304;  74  Hun,  368;  26 
N.  Y.  Supp.  417. 

College  hazing  prohibited.    Chap.  265  of  1894. 

Distinction. — The  Code  makes  a  distinction  between  the  crimes 
of  assault  in  the  first  and  second  degrees.  People  ex  rel.  Young 
v.  Hannan,  61  St.  Rep.  727;  9  Misc.  600;  30  Supp.  370. 

Subd.  4. — Discharging  a  pistol  loaded  with  blank  cartridges  is 
not,  as  matter  of  law,  an  assault  in  the  second  degree.  People  v. 
McKenzie  (Sup.  Ct.  2  D.  1896),  6  A.  D.  199;  39  S.  951.  But, 
where  the  weapon  used  is  of  such  a  character,  or  is  used  under 
such  circumstances  or  in  such  manner,  that  it  may  be  fairly  dis- 
puted whether  it  is  likely  to  produce  grievous  bodily  harm,  the 
question  of  fact  is  for  the  jury.  Id. ;  People  v.  Irving,  95  N.  Y. 
541 ;  Nelson  v.  People,  23  id.  293;  Abbott  v.  People,  85  id.  471. 
In  the  case  of  a  common  assault,  the  putting  the  party  assailed  in 
fear  of  violence  against  his  person  may  be  sufficient,  but,  in  the 
statutory  offense,  it  is  not  the  apparent  character  of  the  weapon 
or  thing,  but  the  actual  character  that  constitutes  the  crime.    Id. 

219.  See  People  v.  Parker.  53  St.  Rep.  411 ;  69  Hun,  130;  23 
N.  Y.  Supp.  704.    Previously  annotated. 

Insufficient. — Where,  upon  the  trial  of  a  complaint  for  assault, 
the  testimony  of  the  witnesses  for  the  prosecution  is  inconsistent, 
and  a  strong  defense  is  made  out  by  witnesses  who  are  not  im- 
peached, and  it  appears  that  the  complainant  had  been  drinking  to 
excess  for  several  hours  before  the  assault,  in  regard  to  which  he 
testified,  was  committed  upon  him.  a  conviction  will  not  be 
sustained  on  appeal.  People  v.  Curren  (Sup.  Ct.  1  D.  1896),  2 
App.  Div.  307. 

Throwing  vitriol. — The  uncertainty  of  the  evidence,  in  this  case, 
as  to  the  identity  of  the  defendant  as  the  thrower  of  the  vitriol, 
was  held,  in  People  v.  Braccio,  53  St.  Rep.  227 ;  69  Hun,  206 ;  2^ 
N.  Y.  Supp.  505,  not  to  raise  a  doubt  sufficient  to  call  upon  the 
general  term  to  set  aside  the  verdict. 

221.  This  section  gives  the  court  power  to  sentence  for  a  term 
of  five  years  and  to  impose  imprisonment  for  nonpayment  of  a 
fine  in  addition  to  the  absolute  imprisonment.  People  ex  rel. 
Gateley  v.  Sage  (Westchester  Co.  Ct.  1896),  17  Misc.  712;  41  S. 
531 ;  aff'd,  13  A.  D.  135;  77  S.  R.  372;  43  S.  372;  People  v.  Sut- 
ton, 24  S.  R.  726. 

By  this  section,  assault  in  the  second  degree  is  punishable  by 
imprisonment  in  a  penitentiary  or  state  prison  for  a  term  not  ex- 
ceeding five  years,  or  by  a  fine  of  not  more  than  $1,000,  or  both. 
People  ex  rel.  Gateley  v.  Sage,  13  A.  D.  135 ;  77  S.  R.  372;  43  S. 
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372:  affg,  17  Misc.  712;  41  S.  531.  The  provision  that  the  term 
of  imprisonment  should  not  exceed  five  years  applies  only  to  the 
term  of  absolute  imprisonment  which  the  defendant  must  neces- 
sarily undergo,  and  not  the  imprisonment  to  which  he  is  subjected 
as  a  means  to  compel  him  to  pay  the  fine.  Id.  It  has  always  been 
the  practice  to  enforce  the  payment  of  a  fine,  when  imposed  as  a 
punishment  for  crime,  by  a  direction  that  the  defendant  stand  com- 
mitted until  the  fine  is  paid.    Id. 

222.  See  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162;  32 
Supp.  106. 

224.  Cross-examination. — Where  the  accused,  upon  the  trial  of 
an  indictment  for  the  robbery  of  a  store,  in  the  commission  of  which 
the  clerk  in  charge  was  assaulted,  claims  that  the  offense  was  com- 
mitted by  other  persons,  but  is  himself  positively  identified  as  the 
guilty  party  by  such  clerk,  it  is  error,  upon  the  cross-examination 
of  the  clerk,  to  refuse  to  permit  the  accused  to  ask  him  whether 
he  ever  identified  one  of  the  persons  whom  the  accused  claimed 
had  participated  in  the  crime,  as  the  person  who  held  the  revolver 
to  his  head.     People  v.  Stack,  41  A.  D.  548;  92  S.  R.  (58  S.)  691. 
District  attorney. — A  statement  by  the  district  attorney  in  his 
opening  address  to  the  jury,  that  the  defendant  and  an  alleged 
associate,  had  conducted  themselves  "  very  suspiciously  M  on  an 
occasion  prior  to  the  robbery,  is  not  objectionable,  where  it  is  sim- 
ply his  construction  of  the  evidence  which  he  proposed  to  introduce. 
People  v.  Flanagan,  12  N.  Y.  Cr.  549;  82  S.  R.  (48  S.)  241. 

Proof. — On  the  trial  of  an  indictment  for  robbery,  evidence  that 
defendant,  soon  after  the  time  of  the  transaction,  displayed  a  quan- 
tity of  money,  is  admissible.  People  v.  Mackinder,  61  St.  Rep. 
523 ;  80  Hun,  40 ;  29  Supp.  842. 

\Vhere,  upon  the  trial  of  an  indictment  for  robbery,  evidence  has 
been  given  tending  to  identify  the  defendant  and  another  as  the 
persons  who  had  participated  in  the  transaction,  though*  they 
were  not  seen  together  on  the  day  or  occasion  when  it  was  com- 
mitted, it  is  competent  to  show  that  they  were  associates  a  short 
time  before  the  occasion  in  question,  though  they  were  not  at  that 
time  apparently  engaged  in  any  unlawful  enterprise,  especially 
where  the  defendant  claims  that  they  were  strangers.  People  v. 
Flanagan.  12  N.  Y.  Cr.  549;  82  S.  R.  241 ;  48  S.  241. 

242.  See   Shea  v.   Sun   Printing  and   Publishing  Association 
(S.  Y.  C.  P.  Sp.  T.  1895),  70  S.  R.  438;  14  Misc.  415. 

254a.  See  Martin  v.  Bernheim  (Sup.  Ct.,  Sp.  T.,  1895),  68 
S.  R.  718. 

Amended  by  chap.  626  of  1894. 

259.  Sabbath  observance. — The  legislature,  for  the  purpose  of 
the  moral  and  physical  well-being  of  the  people  and  the  peace, 
quiet  and  good  order  of  society,  has  authority  to  regulate  the  ob- 
servance of  the  Christian  Sabbath,  and,  by  any  appropriate  legisla- 
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tion,  prevent  its  desecration.  People  v.  Moses,  55  St.  Rep.  403; 
140  N.  Y.  214;  aff'g  47  St.  Rep.  181 ;  Lindenmuller  v.  People,  33 
Barb.  548;  Neuendorf!:  v.  Duryea,  69  N.  Y.  557. 

It  is  not  the  meaning  of  this  section  that  every  act,  which  is 
claimed  to  be  a  violation  thereof,  must,  in  fact,  be  a  serious  inter- 
ruption of  the  repose  and  religious  liberty  of  the  community ;  but 
the  legislature,  in  subsequent  sections,  specified  certain  acts  which 
are  declared  to  be  serious  interruptions  of  the  repose  and  religious 
liberty  of  the  community,  acts  necessarily  described  in  general  and 
comprehensive  terms,  which  the  law-makers  believed  had  a  gen- 
eral tendency  to  interfere  with  Sunday  as  a  day  of  rest  and  re- 
ligious worship.     People  v.  Moses,  ante. 

260.  See  Steinert  v.  Sobey,  14  A.  D.  505;  78  S.  R.  146;  44  S. 
146. 

263.  Bartering. — The  act,  known  as  chapter  823  of  1895,  which 
prohibits  any  person  from  carrying  on  or  engaging  in  the  busi- 
ness of  shaving,  hair  cutting,  or  other  work  performed  by  a  barber 
on  the  first  dav  of  the  week  is  constitutional.  People  v.  Havnor 
(Sup.  Ct.  1  0/1896),  1  App.  Div.  459;  aff'd,  149  N.  Y.  195.  The 
prohibition  of  the  carrying  on  of  a  particular  trade  upon  Sunday  is 
a  proper  exercise  of  the  police  power.     Id. 

The  peculiar  character  of  the  first  day  of  the  week,  not  simply 
on  account  of  the  obligations  of  religion,  but  as  a  day  of  rest  and 
recreation,  has  been  recognized  for  a  time  out  of  mind  both  by 
the  legislature  and  the  courts.  People  v.  Havnor,  149  N.  Y.  195 ; 
aff'g,  1  App.  Div.  459.  The  said  act  is  a  valid  exercise  of  the 
police  power  by  the  legislature,  works  no  deprivation  of  liberty 
or  property  within  the  meaning  of  the  Constitution,  and  does  not 
violate  the  fourteenth  amendment  to  the  Federal  Constitution  by 
denying  the  protection  of  the  laws.    Id. 

Defense. — This  section  prohibits  manual  labor  and  manufactures 
on  the  Sabbath,  but  a  master,  in  order  to  escape  from  liability  for 
its  negligence,  cannot  plead  a  violation  on  the  part  of  the  servant, 
of  the  Sunday  law,  which  it  invited.  Solarz  v.  Man.  R.  Co.,  59 
St.  Rep.  538;  8  Misc.  656;  29  Supp.  1123;  31  Abb.  N.  C.  426. 
The  servant  may  not  be  able  to  recover  for  services  rendered  on  the 
faith  of  a  contract,  but  he  is  not  for  that  reason  to  be  physically 
disabled.    Id. 

Labor  on  Sunday. — This  section  prohibits  all  labor  on  Sunday, 
excepting  works  of  necessity  or  charity,  and  it  matters  not  whether 
the  prohibited  labor  is  public  or  private ;  wherever  it  is  performed, 
it  is  prohibited.  People  v.  Moses,  55  St.  Rep.  403 ;  140  N.  Y.  214; 
aff'g  47  St.  Rep.  181. 

The  Penal  Code,  while  prohibiting  all  labor  on  Sunday,  ex- 
cepting works  of  necessity  and  charity,  broadened  the  definition 
of  work  which  was  permitted  by  providing  that  in  works  of  neces- 
sity and  charity  is  included  whatever  is  needful  during  the  day  for 
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the  good  order,  health  or  comfort  of  the  community.    Tyrrell  v. 
Mayor,  34  A.  D.  334;  88  S.  R.  (54  S.)  372. 

265.  Baseball. — Baseball  playing  on  Sunday  is  a  misdemeanor, 
and  is  prohibited  by  this  section  of  the  Penal  Code.  Matter  of 
Rupp,  33  A.  D.  468;  87  S.  R.  927;  53  S.  927. 

Fishing. — Fishing  is  prohibited  on  Sunday  everywhere  and  un- 
der all  circumstances.  People  v.  Moses,  55  St.  Rep.  403;  140 
N.  Y.  214;  aff'g  47  St.  Rep.  181. 

Playing  ball. — The  case  of  People  v.  Dennin,  35  Hun,  327,  was 
held,  in  People  v.  Moses,  140  N.  Y.  214;  55  S.  R.  403;  aff'g  47 
id.  181,  not  to  have  been  correctly  decided.    It  cannot  be  doubted 
that  playing  ball  by  several  persons  in  a  place  open  to  the  view  of 
the  people  who  may  be  in  the  vicinity,  or  may  pass  by,  is  con- 
demned by  the  principles  which  lie  at  the  bottom  of  the  Sunday 
laws,  and  is  an  act  of  playing  within  the  meaning  of  the  statute.  Id. 
Sabbath. — The  legislature  has  authority  to  protect  the  Christian 
Sabbath  from  desecration  by  such  laws  as  it  may  deem  necessary, 
and  it  is  sole  judge  of  the  acts  proper  to  be  prohibited,  with  a  view 
to  the  public  peace  on  that  day.    Matter  of  Rupp,  33  A.  D.  468; 
87  S.  R.  927;  53  S.  927. 

These  laws  prohibit  all  labor  on  Sunday  except  works  of  neces- 
sity or  charity.    Matter  of  Rupp,  33  A.  D.  468 ;  87  S.  R.  927 ;  53 
S.  927.    They  close  the  courts  and  public  offices  on  that  day  and 
they  secure  the  protection  and  sanctity  of  religious  meetings.    Id. 
Summary  proceedings. — Justices  of  the  peace  and  magistrates 
generally  have  power  under  section  73,  art.  8,  tit.  8,  ch.  20,  part  I 
of  the  Revised  Statutes  to  entertain  summary  proceedings  for  the 
punishment  of  Sabbath  breaking,  as  defined  in  the  Penal  Code. 
Erbe  v.  Monteyerde  (Sup.  Ct.  Sp.  T.  1895),  69  S.  R.  476;  13 
Misc.  404. 

Warrant. — A  peace  officer  may  without  a  warrant  arrest  a  per- 
son for  a  crime  committed  or  attempted  in  his  presence.  Matter 
°f  RupP>  33  A.  D.  468 ;  87  S.  R.  927 ;  53  S.  927. 

266.  See  People  v.  Moses,  55  St.  Rep.  403;  140  N.  Y.  214; 
aff'g  47  St.  Rep.  181. 
See  notes  under  sec.  263,  ante. 

Violation. — While  the  sale  of  soda  water,  sarsaparilla  and  the 
like  on  Sunday  is  not  a  violation  of  the  excise  law.  it  is  a  clear  vio- 
lation of  the  statutes  for  the  observance  of  the  Sabbath  and  ren- 
ders the  violator  liable  to  arrest.  Quinlan  v.  Conlin  (N.  Y.  Supr. 
Sp.  T.  1895),  69  S.  R.  119;  13  Misc.  568.  This  section  forbids 
all  trades  upon  the  Sabbath,  except  where  the  same  are  works  of 
necessity.     Id. 

287.  See  People  v.  Moses,  55  St.  Rep.  403 ;  140  N.  Y.  214 ;  aff'g 
47  St.  Rep.  181. 

Sale. — By  this  section,  all  manner  of  public  selling  or  offering 
for  sale  of  any  property  is  prohibited,  except  that  articles  of  food 
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may  be  sold  and  supplied  at  any  time  before  ten  o'clock  in  the 
morning,  and  except  that  meals  may  be  sold  to  be  eaten  on  the 
premises  where  sold,  or  served  elsewhere  by  caterers,  and  prepared 
tobacco  in  places  other  than  where  spirituous  or  malt  liquors  and 
wines  are  kept  or  offered  for  sale,  and  fruits,  confectionery,  news- 
papers, drugs,  medicines  and  surgical  appliances  may  be  sold  in 
a  quiet  and  orderly  manner  at  any  time  of  the  day.  Quinlan  v. 
Conlin  (N.  Y.  Supr.  Sp.  T.  1895),  69  S.  R.  119;  13 -Misc.  568. 

268.  See  People  v.  Moses,  55  St.  Rep.  403;  140  N.  Y.  214; 
aff  g47  St.  Rep.  181. 

269.  See  Erbe  v.  Monteverde  (Sup.  Ct.  Sp.  T.  1895),  69  S.  R. 
476;  13  Misc.  404. 

Misdemeanor. — This  section  provides  that  Sabbath  breaking  is 
a  misdemeanor.  Quinlan  v.  Conlin  (N.  Y.  Supr.  Sp.  T.  1895). 
69  S.  R.  119;  13  Misc.  568. 

270.  See  Erbe  v.  Monteverde  (Sup.  Ct.  Sp.  T.  1895),  69  S.  R. 
476:  13  Misc.  404. 

271.  Service  of  process. — Three  separate  and  distinct  acts  are 
impliedly  prohibited  in  this  section :  ( 1 )  the  malicious  procuring 
of  the  service  of  any  process  in  a  civil  action  on  Saturday  upon 
a  person  who  keeps  that  day  as  holy  time;  (2)  the  service  upon 
such  a  person  of  any  process  returnable  on  that  day;  and  (3)  the 
malicious  procuring  of  an  adjournment  to  that  day  of  a  hearing 
in  a  civil  action  to  which  such  a  person  is  a  party.  Martin  v.  Gold- 
stein, 80  S.  R.  961  (46  S.  961 ).  In  order  to  constitute  an  offense, 
so  far  as  the  first  and  third  subdivisions  above  mentioned  are  con- 
cerned, the  element  of  malice  must  be  established,  whereas  such 
is  not  apparently  the  case  as  regards  the  second  subdivision.  Id. 
But  a  party  who  procures  process  against  such  person  to  be  re- 
turned on  Saturday  through  inadvertence,  and  without  intent  to 
fix  the  return  on  a  day  kept  holy  by  defendant,  is  not  criminally 
liable,  and  such  process  is  not  void.     Id. 

274.  Disturbance  of  meeting. — This  section  defines  the  offense 
of  one,  who  willfully  disturbs  an  assemblage  met  for  religious 
worship,  as  a  misdemeanor,  and  leaves  its  punishment  open  to  the 
provisions  concerning  misdemeanors  in  general.  Steinert  v.  Sobey. 
14  A.  D.  505;  78  S.  R.  146;  44  S.  146.  It  is  not  necessary  that 
the  offense  should  be  prosecuted  by  indictment,  and  a  justice  of  the 
peace  has  power  to  try  a  person  who  is  brought  before  him 
charged  with  that  offense.     Id. 

278.  Age. — In  1895  tne  section  was  amended  so  as  to  increase 
the  limit  of  age,  as  applied  to  rape,  to  the  period  of  eighteen  years. 
although  under  the  Revised  Statutes  it  was  but  ten  years.  People 
v.  Nelson,  153  N.  Y.  90;  12  N.  Y.  Cr.  368. 

Consent. — The  language  of  this  section  differs  from  that  of  the 
prior  statute  on  the  subject  and  is  susceptible  of  a  construction 
which  renders  sexual  intercourse  against  the  will,  or  without  the 
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consent  of  the  female,  though  under  sixteen  years  of  age,  essen- 
tial to  the  crime  of  rape.  People  v.  Flaherty,  61  St.  Rep.  199 ;  79 
Hun,  48;  29  Supp.  641. 

Evidence. — Where  defendant  is  on  trial  for  an  act  of  sexual  in- 
tercourse with  a  female  under  sixteen  years  of  age,  evidence  that 
eight  months  after  she  reached  such  age  she  gave  birth  to  a  child 
is  admissible.  People  v.  Flaherty,  84  S.  R.  574  (50  S.  574).  On 
the  trial  of  an  indictment,  it  is  always  competent  to  first  prove  that 
the  crime  charged  has  been  committed,  by  evidence  which  does  not 
connect  the  defendant  with  the  crime.  People  v.  Flaherty,  84  S.  R. 
(5°  S.)  574.  After  it  is  established  that  a  crime  has  been  com- 
mitted then  the  defendant's  commission  thereof  must  be  shown.  Id. 
The  fact  that  he  attempted  to  obtain  custody  of  her,  by  means  of 
a  forged  letter,  after  she  became  pregnant,  is  admissible.    Id. 

Where  defendant  gives,  on  cross-examination,  part  of  a  con- 
versation, it  is  competent  for  the  people  to  give  the  remainder, 
which  relates  to  the  subject  gone  into  by  the  defendant.    Id. 

It  is  competent  to  give  evidence  of  a  previous  attempt  by  the 
defendant  to  commit  rape  on  the  complainant,  although  it  involves 
the  proof  of  another  felony.  People  v.  Flaherty,  84  S.  R.  574 ;  50 
S.  574;  People  v.  Grauer,  12  A.  D.  464;  42  S.  721. 

Where  defendant  is  on  trial  for  an  act  of  sexual  intercourse  with 
a  female  under  sixteen  years  of  age,  evidence  of  other  acts  before 
she  reached  such  age  is  admissible.     People  v.  Flaherty,  ante. 

Female  under  sixteen. — On  the  trial  of  an  indictment  for  hav- 
ing intercourse  with  a  female  under  sixteen  years  of  age,  evidence 
that  she  had  such  connection  about  the  same  time  with  others  than 
defendant,  is  admissible  in  refutation  or  contradiction  of  the  charge 
made  against  him.  People  v.  Flaherty,  79  Hun,  48;  61  S.  R.  199; 
29  S.  641.    But  such  fact  is  no  defense  for  him.    Id. 

The  amendment  of  this  section  by  dhap.  693  of  1887  eliminated, 
on  the  trial  of  a  criminal  charge,  the  question  of  consent  or  re- 
sistance from  the  case  of  an  assault  upon  a  female  under  sixteen 
years  of  age.    Dean  v.  Raplee,  64  St.  Rep.  681 ;  145  N.  Y.  319. 

The  amendment  was  evidently  based  upon  the  principle  that  con- 
sent or  non-resistance  on  the  part  of  a  girl  of  that  age  was  not  to 
be  understood  in  the  same  way  as  in  the  case  of  like  acts  committed 
upon  a  woman  of  more  mature  years.    Id. 

282.  Age. — This  section  was  amended  by  chap.  460  of  1895,  and 
the  amendment  will  go  into  effect  September  1,  1895.  In  sub- 
divisions 1  and  4,  it  changes  the  word  *'  sixteen  "  to  "  eighteen." 

Evidence. — In  People  v.  Brown,  55  St.  Rep.  103 ;  71  Hun,  601 ; 
24  N.  Y.  Supp.  1 1 1 1 ;  the  evidence  of  the  complainant  and  her 
witnesses  was  held  to  be  sufficient  to  make  out  a  case  under  this 
section. 

283.  See  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  739 ;  83 
Hun,  303;  31  Supp.  942. 
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See  People  v.  Brown,  55  St.  Rep.  109;  71  Hun,  601 ;  24  N.  Y. 
Supp.  mi. 

Corroboration. — The  case  of  rape  is  an  exception  to  the  rule 
that  the  evidence  of  a  witness  cannot  be  corroborated  or  confirmed 
by  proof  that  such  witness  stated  the  facts  testified  to  on  the  trial, 
on  some  previous  occasion.  People  v.  Terwilliger,  56  St.  Rep. 
255;  74  Hun,  310;  26  N.  Y.  Supp.  674;  People  v.  O'Sullivan,  5 
mony.     People  v.  Terwilliger,  ante. 

Under  this  section,  it  is  not  necessary  that  the  prosecutrix 
should  be  corroborated  upon  all  the  material  points  of  the  testi- 
mony.   People  v.  Terwilliger,  ante. 

This  section  is  indefinite  as  to  the  character  and  extent  of  the 
supporting  evidence  required.    Id. 

A  disclosure  within  proper  time  is  said  to  be  some  corrobora- 
tion.   Id.;  People  v.  O'Sullivan,  5  St.  Rep.  702;  104  N.  Y.  481. 

It  is  not  necessary  that  the  corroborating  evidence  should  be 
such  as  to  exclude  every  hypothesis  except  that  of  guilt.  People 
v.  Terwilliger,  ante. 

The  consent  of  the  female  need  not  be  corroborated.    Id. 

The  female  need  not  be  corroborated  on  every  material  fact,  nor 
need  the  corroborating  evidence  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  innocence.  Id. ;  People  v.  Elliott,  8  St. 
Rep.  703 ;  106  N.  Y.  283,  292. 

There  should  be  supporting  or  corroborating  evidence  fairly 
tending  to  prove:  (1)  that  a  rape  has  been  actually  committed; 
and  (2)  that  the  defendant  is  the  person  who  committed  it.  Peo- 
ple v.  Terwilliger,  ante. 

That  the  defendant  had  the  opportunity  at  least  to  commit  the 
offense  charged,  is  corroborative  evidence  tending  to  connect  him 
with  the  commission  of  the  crime.     Id. 

The  fact  that  the  prosecutrix  was  a  girl  sixteen  years  of  age, 
that  she  was  a  considerable  distance  from  her  home,  with  old  peo- 
ple to  whom  it  would  not  be  natural  for  her  to  confide  what  had 
befallen  her,  that  she  was  within  a  comparatively  short  distance 
of  the  defendant,  who  had  threatened  to  kill  her  if  she  disclosed 
what  had  occurred,  that  she  expected  shortly  to  return  to  her 
parents,  her  natural  guardians  and  confidants,  and  that  immedi- 
ately upon  her  return  home,  before  she  removed  her  "  wrap,"  she 
told  her  mother  what  had  occurred,  brings  it  within  the  line  of 
exceptions  to  immediate  disclosure,  stated  in  the  case  of  People  v. 
O'Sullivan,  ante.     Id. 

In  People  v.  O'Sullivan,  5  St.  Rep.  702;  104  N.  Y.  481,  the 
court  held  that  the  evidence  was  inadmissible,  because  the  dis- 
closure was  not  promptly  made,  and  the  reason  upon  which  the 
rule  is  based  for  the  reception  of  such  evidence  requires  that  the 
disclosure  should  be  quite  recent,  and  made  at  the  first  suitable 
opportunity;  yet  it  is  said:     There  may  be  circumstances  which 
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excuse  delay,  as  when  the  prosecutrix  is  under  the  physical  con- 
trol of  the  defendant,  when  she  is  among  strangers  and  there  Is 
no  one  in  whom  she  can  confide,  when  she  is  induced  to  silence  by 
threats,  and  is  so  far  within  the  power  or  reach  of  the  defendant 
that  the  threats  may  be  executed.  See  People  v.  Terwilliger, 
ante.  In  such  and  other  like  cases,  delay  may  be  excused,  the 
disclosure  may  be  proved,  and  all  the  facts  submitted  to  the  jury 
for  them  to  determine  what  weight  shall  be  given  to  the  disclos- 
ure, and  what  effect  the  delay  shall  have.    Id. 

The  rule  in  People  v.  Plath,  ioo  N.  Y.  590,  has  been  much 
modified  in  later  decisions.  People  v.  Terwilliger,  ante;  People 
v.  Kearney,  17  St.  Rep.  165 ;  1 10  N.  Y.  188,  194;  People  v.  Elliott, 
8  St.  Rep.  703;  106  N.  Y.  188;  People  v.  Ogle,  5  St.  Rep.  740; 
104  N.  Y.  511,  515;  People  v.  Everhardt,  5  St.  Rep.  693;  104 
N.  Y.  591;  People  v.  Cullen,  23  St.  Rep.  559;  5  N.  Y.  Supp. 
886. 

The  evidence,  under  this  section  to  support  that  of  the  female 
need  not  be  direct ;  it  may  be  circumstantial.  People  v.  Grauer, 
12  A.  D.  464;  76  S.  R.  721 ;  42  S.  721.  It  need  not  be  in  and  of 
itself  convincing  or  conclusive,  but  it  must  be  corroborative  of  the 
female's  evidence.     Id. 

Upon  the  trial  of  an  indictment  for  rape,  the  defendant  could 
not  be  convicted  upon  the  testimony  of  the  girl  "  unsupported  by 
other  evidence."     People  v.  Page,  162  N.  Y.  272. 

The  corroborative  evidence,  whether  consisting  of  acts  or  ad- 
missions, must  at  least  be  of  such  a  character  and  quality  as  tends 
to  prove  the  guilt  of  the  accused  by  connecting  him  with  the  crime. 
People  v.  Page.  162  N.  Y.  272.  The  corroboration  must  extend 
to  every  material  fact  essential  to  constitute  the  crime.  Id. ;  People 
v.  O'Sullivan,  104  N.  Y.  481;  People  v.  Kearney,  no  id.  188; 
People  v.  Plath,  100  id.  590;  Kenyon  v.  People,  26  id.  203. 

Whether  there  is  any  evidence  of  corroboration  in  such  cases  is 
a  question  of  law  for  die  court,  and  if  the  case  is  submitted  to  the 
jury  without  any  legal  proof  in  support  of  the  charge,  except  that 
coming  directly  or  indirectly  from  the  complainant  herself,  a  con- 
viction cannot  be  upheld.     People  v.  Page,  162  N.  Y.  272. 

A  witness  cannot  generally  be  corroborated  by  proving  declara- 
tions made  out  of  court  of  the  same  facts  testified  to  in  court. 
People  v.  Page,  162  N.  Y.  272. 

In  cases  of  rape  disclosures  made  by  the  female  within  a  reason- 
able time  after  the  outrage  are  admissible  as  a  part  of  the  people's 
case,  and  the  female  may  testify  when  and  to  whom  made  and  the 
nature  of  the  disclosure.  But  it  is  not  "  other  evidence  "  in  sup- 
port of  her  version  of  the  affair  within  the  meaning  of  the  statute. 
People  v.  Page,  162  N.  Y.  272. 

An  accused  person  is  bound  to  deny  neighborhood  gossip  with 
respect  to  his  guilt  at  the  peril  of  furnishing  by  silence  evidence 
46 


362  Appendix  to  the  Penal  Code  * 

against  himself  when  on  trial  upon  the  charge.     People  v.  Page, 
162  N.  Y.  272. 

His  admission  to  another  witness  that  he  had  "  insulted  the 
girl,"  is  not  corroborative  evidence  when  it  does  not  appear  when, 
where  or  how  the  insult  was  given.  People  v.  Page,  162  N.  Y. 
272. 

Reasonable  doubt. — It  is  incumbent  upon  the  prosecution  to 
prove  beyond  a  reasonable  doubt  that  the  defendant  violated  the 
person  of  the  girl  without  her  consent,  against  her  will  and  resist- 
ance. People  v.  Page,  162  N.  Y.  272 ;  People  v.  Dohring,  59  id. 
374;  People  v.  Connor,  126  id.  278. 

284.  Age  of  consent. — The  age  of  consent,  fixed  by  section  277 
of  the  Penal  Code,  does  not  apply  to  the  crime  of  seduction  under 
the  promise  of  marriage.  People  v.  Nelson,  153  N.  Y.  00;  12  N. 
Y.  Cr.  368. 

Conditional  promise. — A  promise  on  the  part  of  a  man  to  marry 
a  woman,  who  consents  to  sexual  intercourse  with  him,  in  case  she 
becomes  pregnant  as  a  result  of  such  intercourse,  is  not  sufficient 
to  base  thereon  a  conviction  under  this  section.  People  v.  Van- 
Alstyne,  63  St.  Rep.  666;  144  N.  Y.  361  ;  rev'd.  61  St.  Rep.  232;  78 
Hun,  509 ;  29  Supp.  542. 

The  case  of  People  v.  Duryea.  63  St.  Rep.  131 ;  81  Hun,  390;  30 
Supp.  877,  was  held  to  have  been  well  decided,  and  the  reasoning 
of  Brown,  J.  therein  approved  by  the  court  of  appeals  in  People 
v.  Van  Alstyne,  ante. 

Seduction,  under  promise  of  marriage  in  case  the  female  be- 
comes pregnant,  is  not  within  this  section.  People  v.  Duryea,  ante. 
The  case  of  the  People  v.  Hustis,  32  Hun,  58,  is  the  only  authority 
that  sustains  a  contrary  view.  Id.  The  decision  in  that  case  was 
by  a  divided  court,  and  the  correctness  of  the  conclusion  there 
readied  was  questioned  in  People  v.  Van  Alstyne,  61  St.  Rep. 
232;  78  Hun,  509.  The  prevailing  opinion  in  People  v.  Hustis, 
ante,  is  based  upon  the  assertion  that  the  question  had  been  de- 
cided by  the  court  of  appeals  in  Kenyon  v.  People,  26  N.  Y.  203, 
and  Boyce  v.  People,  55  N.  Y.  644.  In  the  latter  cases,  the  prom- 
ise testified  to  was  that  the  accused  would  marry  the  prosecutrix 
if  she  would  consent  to  have  connection  with  him,  and  neither  case 
presented  the  question  of  a  promise  conditional  upon  pregnancy. 
People  v.  Duryea,  ante.  The  court,  in  the  last  cited  case,  sug- 
gested that  the  case  of  People  v.  Hustis,  ante,  should  be  overruled. 

Definition. — The  term  "  previous  chaste  character,"  as  used  in 
this  section,  does  not  mean  reputation  for  chastity  but  actual,  per- 
sonal virtue.    People  v.  Nelson,  153  N.  Y.  90;  12  N.  Y.  Cr.  368. 

Evidence. — Upon  the  trial  of  an  indictment  for  seduction  under 
promise  of  marriage,  declarations  of  defendant  in  regard  to  the 
condition  of  the  prosecutrix,  and  evidence  that  defendant  tried  to 
induce  plaintiff  to  have  an  abortion  performed,  are  properly  ad- 
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mitted.     People  v.  Orr  (Sup.  Ct.  4  D.  1895),  71  S.  R.  169;  92 
Hun,  199. 

An  admission  by  the  accused  of  mere  intercourse  does  not  ad- 
mit seduction  under  promise  of  marriage.  People  v.  Gumaer,  4 
A.  D.  412;  39  S.  326. 

Merely  having  sexual  intercourse  with  a  female  does  not  con- 
stitute seduction.  Id.  In  order  to  constitute  seduction,  the  de- 
fendant must  use  insinuating  arts  to  overcome  the  opposition  of 
the  seduced,  and  must,  by  his  wiles  and  persuasions,  without  force, 
debauch  her.    Id. ;  Hogan  v.  Cregan.  6  Robt.  138,  150. 

Once. — A  woman  can  be  seduced  but  once,  at  least  under  the 
section  in  question,  and  that  the  first  voluntary  act  on  ner  pan, 
after  she  is  able  to  understand  its  nature  and  comprehend  its 
enormity  is  the  only  one  in  which  she  can  participate  as  a  victim. 
People  v.  Nelson,  153  N.  Y.  90;  12  N.  Y.  Cr.  368. 

Promise  of  marriage. — Seduction  under  promise  of  marriage 
was  not  a  crime  at  common  law.  but  was  made  such  by  chapter  1 1 1 
of  the  Laws  of  1848.  This  statute  was  substantially  re-enacted 
in  the  Penal  Code.  People  v.  Nelson.  153  N.  Y.  90;  12  N.  Y.  Cr. 
368. 

Variance. — Where  an  indictment  for  seduction  charges  that  the 
offense  was  committed  at  the  town  of  Forestburg  in  the  county 
of  Sullivan,  and  the  evidence  describes  the  seduction  as  occurring 
near  Sand  Spring,  without  showing  that  such  locality  was  within 
the  said  county,  a  conviction  will  not  be  reversed  on  the  ground 
that  the  crime  was  not  committed  in  -  that  county.  People  v. 
Gumaer,  61  St.  Rep.  768;  80  Hun,  78;  30  Supp.  17. 

285.  Limitation. — The  two  years'  limitation  for  the  finding  of 
an  indictment  for  seduction  under  promise  of  marriage  begins  to 
run  from  the  time  of  the  .commission  of  the  first  offense  between 
the  parties,  notwithstanding  the  prosecutrix  is  then  only  fifteen 
years  of  age.  People  v.  Nelson,  153  N.  Y.  90;  12  N.  Y.  Cr.  368. 
288.  See  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  739 ;  83 
Hun,  303;  31  Supp.  942. 

Corroboration. — Upon  the  trial  of  an  indictment  for  seduction 
under  the  promise  of  marriage,  the  evidence  required  must  be  cor- 
roborative of  the  promise  of  marriage  and  the  carnal  connection 
and  need  not  extend  to  the  fact  that  the  female  seduced  was  of 
previous  chaste  character  or  unmarried.  People  v.  Orr  (Sup.  Ct. 
4D.  1895),  71  S.  R.  169;  92  Hun,  199.  As  to  the  promise  of  mar- 
riage the  provision  of  this  section  is  satisfied  by  proof  of  circum- 
stances which  actually  attend  an  engagement  of  marriage.  Id. 
And,  as  to  the  illicit  intercourse  and  the  inducement  which  led  to 
the  consent,  evidence  of  opportunities  and  that  the  relations  of  the 
parties  were  such  as  indicated  that  confidence  in  and  affection 
for  the  accused,  on  the  part  of  the  female,  which  render  it  probable 
that  the  act  may  have  been  done  are  sufficient.     Id.     Proof  of 
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circumstances  legitimately  to  establish  the  material  facts  are  suf- 
ficient to  authorize  a  conviction.  Id.  The  testimony  of  a  physician 
that  he  examined  complainant  at  a  certain  time  and  found  her  in 
a  certain  condition,  is  admissible  to  corroborate  her  testimony  as 
to  the  time  when  the  alleged  intercourse  occurred.    Id. 

Evidence. — In  an  action  for  seduction  under  a  promise  of  mar- 
riage, evidence  of  attentions  of  defendant  upon  the  prosecutrix  in 
the  character  of  a  suitor,  furnishes  some  proof,  which  the  jury  has 
a  right  to  consider  as  bearing  upon  the  alleged  promise  of  mar- 
riage and  seduction,  and,  to  some  extent  at  least,  corroborates  her 
testimony  upon  that  subject.  People  v.  Gumaer,  61  St.  Rep.  768; 
80  Hun,  78;  30  Supp.  17. 

288.  Amended  by  chap.  171  of  1894. 

Chap.  171  of  1894  also  repealed  sec.  206  of  chap.  661,  1893. 

290.  Cruelty  to  children. — For  incorporation  of  societies  for  the 
prevention  of  cruelty  to  children,  see  chap.  130  of  1875,  as  amended 
by  chap.  105  of  1894. 

Cigarettes. — This  section,  which  prohibits  the  sale  of  cigarettes 
to  children  under  the  age  of  sixteen  years,  should  not  be  construed 
so  sweepingly  as  to  hold  that  it  takes  the  entire  trade  out  of  the 
prohibition  against  monopolies.  People  v.  Duke,  19  Misc.  292; 
78  S.  R.  336;  44  S.  336. 

Sale  of  liquor  to  child. — Provisions  of  chapter  112  of  1896  are 
not  exclusive  and  do  not  repeal  by  implication  the  provision  of  the 
above  section,  which  makes  it  a  misdemeanor  to  sell  liquors  to  a 
dhild  actually  or  apparently  under  the  age  of  sixteen  years.  Peo- 
ple v.  Koenig  (Sup.  Ct.  1  D.  1896),  9  A.  D.  436;  41  S.  283.  Such 
offense  is  cognizable  in  the  court  of  special  sessions  of  the  city  and 
county  of  New  York,  except  in  a  case  where  the  accused  demands 
a  trial  by  jury  or  where  the  case  is  subsequently  removed  into  the 
court  of  general  sessions.     Id. 

290a.  Repealed  by  chap.  171  of  1894. 

291.  Commitment. — Where  the  child  is  under  sixteen  years  of 
age,  a  committal  to  the  House  of  Refuge  is  proper,  under  sections 
713  and  291  of  the  Penal  Code,  as  amended  by  chapter  31  of  1886, 
provided  the  magistrate  acquires  jurisdiction  of  the  case.  People 
ex  rel.  Cronin  v.  Carpenter,  25  Misc.  341 ;  89  S.  R.  521 ;  55  S.  521. 

Where  a  commitment  to  that  institution  of  a  child  under  six- 
teen years,  charged  with  a  misdemeanor,  does  not  show  that  any 
notice  was  given  to  the  parent  or  that  the  parent  was  present  at 
the  examination  before  the  magistrate,  the  statutory  provisions  as 
to  notice  have  not  been  obeyed,  the  magistrate  has  no  jurisdiction, 
and  the  child  must  be  discharged  from  the  institution.  People  ex 
rel.  Cronin  v.  Carpenter,  25  Misc.  341 ;  89  S.  R.  521 ;  55  S.  521. 

This  provision  was  not  contained  in  the  Penal  Code  as  originally 
enacted,  but  was  an  amendment  made  in  1886.  People  ex  rel. 
Cronin  v.  Carpenter,  25  Misc.  341 ;  89  S.  R.  521 ;  55  S.  521.  After 
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it  amendment,  the  case  of  People  ex  rel.  Van  Riper  v.  N.  Y. 
tth.  Protectory,  106  N.  Y.  604,  605,  came  before  the  court  of  ap- 
als,  which  held  that  the  amendment  implied  that  notice  must  be 
\ren  to  the  parent,  either  under  the  Consolidation  Act  or  under 
ction  291  of  the  Code,  as  amended,  and  that  the  omission  to  give 
ch  notice  was  jurisdictional. 

The  provisions  of  subdivision  5  of  this  section  of  the  Penal 
3de,  as  amended  by  chapter  31  of  1886,  apply  to  the  House  of 
efuge  for  the  Reformation  of  Juvenile  Delinquents  in  the  city 
:  New  York.  People  ex  rel.  Cronin  v.  Carpenter,  25  Misc.  341 ; 
)S.  R.  521;  55  S.  521. 

Criminal  proceeding. — A  proceeding  under  this  section  for  the 
>mmitment  of  a  destitute  child  to  a  charitable  institution,  is  not 
criminal  proceeding.    Matter  of  Knowack,  158  N.  Y.  482. 
Custody  by  consent  of  parent. — See  People  v.  Giles,  152  N.  Y. 
36;  46  N.  E.  326;  rev'g,  12  A.  D.  495. 

To  constitute  an  improper  exposure  of  a  child,  authorizing  its 
ommitment  in  pursuance  of  this  section,  such  exposure  must  have 
een  by  the  parent  or  person  in  charge  of  such  child,  and,  in  the 
ittercase,  the  charge  must  have  been  conferred  by  the  parent, 
'eople  ex  rel.  James  v.  Society,  etc.  19  Misc.  561 ;  12  N.  Y.  Cr. 
16;  78  S.  R.  (44  S.),  1089.  To  authorize  the  society  to  detain 
he  child,  it  must  appear  from  the  commitment  that  "  the  parent, 
guardian  or  custodian  "  of  such  child  was  present  at  the  examiha- 
ion  before  the  magistrate,  or  had  such  notice  thereof  as  the  magis- 
rate  deemed  and  adjudged  sufficient.  Id.  A  commitment  of  the 
rhild,  under  this  section,  which  recites  a  charge  that  it  was  found 
irithout  proper  guardianship  and  adjudicates  it  to  be  shown  by 
satisfactory  proof,  can  not  be  held  sufficient  on  demurrer  where 
the  evidence  is  not  returned.    Id. 

Equity. — The  supreme  court,  having  general  jurisdiction  in  law 
and  equity,  {ias  power  to  intervene  and  restore  destitute  children, 
of  intemperate  parents,  who  have  been  committed  to  a  charitable 
institution,  to  the  custody  and  care  of  their  parents,  where  con- 
ditions have  changed  and  are  such  that  neither  in  law  nor  morals 
the  separation  of  parent  and  child  should  be  continued.  Matter 
of  Knowack,  158  N.  Y.  482. 

Chapter  438  of  1884  is  still  in  force,  and  discloses  a  statutory 
scheme  in  regard  to  the  committal  and  subsequent  discharge  from 
custody  of  poor  children  that  is  practically  in  line  with  the  general 
chancery  powers  of  the  supreme  court.  Matter  of  Knowack,  158 
N.  Y.  482. 

292.  Application. — This  section  is  not  to  be  construed  as  apply- 
ing only  when  the  exhibition  offends  against  morals  or  decency,  or 
endangers  life  or  limb  by  what  is  required  of  the  child  actor. 
People  v.  Ewer,  141  N.  Y.  129 ;  56  S.  R.  688 ;  afFg,  54  S.  R.  358 ; 
24  S.  500.    Its  application  is  to  all  public  exhibitions  or  shows.  Id. 
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That  any  and  all  such  shall  be  deemed  prejudicial  to  the  intere 
of  the  child  and  contrary  to  the  policy  of  the  state  to  permit,  v\ 
for  the  legislature  to  consider  and  say.    Id. 

Constitutional. — The  extent  of  the  exercise  of  the  police  pov 
of  the  state  is,  within  constitutional  limits,  a  matter  resting  in  t 
discretion  of  the  legislature.  People  v.  Ewer,  56  St.  Rep.  6t 
141  N.  Y.  129 ;  aff'g  54  St.  Rep.  348 ;  24  N.  Y.  Supp.  500. 

This  section  is  not  unconstitutional  as  infringing  on  the  rigl 
of  parent  or  child.     Matter  of  Ewer,  54  St.  Rep.  348;  24  N. 
Supp.  500;  People  ex  rel.  Sanders  v.  Grant,  54  St.  Rep.  349; 
Hun,  233 ;  24  N.  Y.  Supp.  776. 

The  legislature  has  no  right,  under  the  guise  of  protecting  heal 
or  morals,  to  enact  laws  which,  bearing  but  remotely,  if  at  all,  up 
these  matters  of  public  concern  deprive  the  citizen  of  the  right 
pursue  a  lawful  occupation.  People  v.  Ewer,  56  St.  Rep.  668 ;  1 
N.  Y.  129;  aff'g  54  St.  Rep.  358;  24  N.  Y.  Supp.  500;  Matt 
of  Jacobs,  98  N.  Y.  98;  People  v.  Marx,  99  N.  Y.  977;  People 
Gilson,  16  St.  Rep.  185;  109  N.  Y.  389;  People  v.  Rosenberg. 
St.  Rep.  1 ;  138  N.  Y.  410. 

But,  by  preventing  the  exhibition  of  children  of  tender  and  ir 
mature  age  upon  the  theatrical,  or  other  public,  stage,  the  legisl 
ture  is  exercising  that  right  of  supervision  and  control  over  t 
child,  which,  in  every  civilized  state,  inheres  in  the  government,  ai 
which  nothing  in  the  legal  relation  of  parent  and  child  should 
deemed  to  forbid.     People  v.  Ewer,  ante. 

The  legislature  cannot  take  from  parents  the  right  to  empl< 
their  children  in  any  lawful  occupation,  not  indecent  or  immon 
or  dangerous  to  life,  limb,  health  or  morals.    Id. 

Prohibited  acts. — The  prohibited  acts,  included  in  subd.  3  of  tk 
section  are  five  in  number:  (1)  singing;  (2)  dancing;  (3)  pla 
ing  upon  a  musical  instrument;  (4)  in  a  theatrical  exhibitioi 
( 5 )  in  any  wandering  occupation.  Matter  of  Stevens,  54  St.  Re 
559;  24  N.  Y.  Supp.  780.  Each  has  a  distinct  and  separate  si 
nifitance,  and,  therefore,  no  one  is  inclusive  of  any  other.    Id. 

The  mayor  of  a  city  has  no  power,  under  this  section,  to  gra 
a  consent  for  a  theatrical  exhibition  which  includes  singing 
dancing  by  a  child.     Id. 

Subd.  3. — Subd.  3  is  not  named  in  the  final  clause  of  this  secti< 
for  the  reason  that  a  violation  of  its  parts  was  authorized  win 
consent  of  the  mayor  was  obtained.  Id.  This  applies  only  to  t! 
term  "  theatrical  exhibition, "  leaving  singing,  dancing,  playii 
upon  a  musical  instrument  and  wandering  occupation  in  the  sar 
status  as  the  other  subdivisions.    Id. 

Under  subd.  3  of  this  section,  the  employment  of  a  child,  unc 
sixteen  years  of  age,  in  singing,  dancing,  or  playing  upon  a  m 
sical  instrument,  or  in  a  theatrical  exhibition,  or  in  any  wand< 
ing  occupation,  is  an  offense  against  the  statute.     People  ex  r 
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Sanders  v.  Grant,  54  St.  Rep.  349 ;  70  Hun,  233 ;  24  N.  Y.  Supp. 
776. 

Subd.  5. — The  whole  permissive  part  of  subd.  5  of  this  section 
relates  to  the  musical  question  and  nothing  else;  and  the  word 
"  musician  "  qualifies  both  concert  and  theatrical  exhibition.  Id. 
283.  Warrant. — To  authorize  an  arrest  under  this  section  a  war- 
rant was  unnecessary.  People  ex  rel.  James  v.  N.  Y.  Society  for 
Prevention  of  Cruelty  to  Children,  12  N.  Y.  Cr.  86;  78  S.  R.  1098; 
43  S.  1098. 

294.  Inference. — Suspicion  cannot  give  probative  force  to  testi- 
mony which  in  itself  is  insufficient  to  establish,  or  to  justify  an  in- 
ference of  a  particular  fact,  and  proof  of  one  offense  cannot  aid  in 
establishing  another,  which  is  not  only  not  proved,  but  as  to  which 
there  is  no  affirmative  evidence,  from  which  a  legal  inference  can 
be  drawn.  People  v.  Van  Zile,  62  St.  Rep.  359 ;  143  N.  Y.  368 ; 
38  N.  E.  Rep.  380. 

Ingredients. — Under. this  section,  the  crime  is  perpetrated  by 
prescribing,  supplying  or  administering  to  a  woman,  whether  preg- 
nant or  not,  any  medicine,  drug  or  substance  with  intent  thereby 
to  procure  a  miscarriage,  or  advising  or  causing  a  woman  to  take 
k  any  medicine,  drug  or  substance,  unless  the  same  is  necessary  to 
prolong  the  life  of  the  woman,  or  the  child  with  which  she  is  preg- 
nant. People  v.  Van  Zile,  56  St.  Rep.  201 ;  73  Hun,  543 ;  26  N.  Y. 
Supp.  390.  Or,  secondly,  using  or  causing  to  be  used  any  instru- 
ment or  other  means  to  accomplish  the  same  result.     Id. 

298.  See  Fordham  v.  Gouverneur  Village  (Sup.  Ct.  3  D.  1896), 
5A.D.  565,  567;  39  S.  396. 

299.  See  Karstens  v.  Karstens,  79  S.  R.  966,-968;  45  S.  966, 
968. 

305.  Disinterring  corpse. — It  is  an  indictable  offense  to  dis- 
inter a  corpse,  unless  the  deceased  in  his  lifetime  had  directed 
3  such  a  thing,  or  his  relatives  consent  to  it.  Wehle  v.  U.  S.  Mu- 
|  tual  A.  Ass'n,  63  St.  Rep.  465,  468;  11  Misc.  36;  31  Supp.  865. 
1  And  the  resurrecting  it  for  the  purpose  of  dissection  does  not  re- 
\      lieve  from  criminalitv.     Id. 

\       308.  See  Wehle  v.'U.  S.  Mutual  A.  Ass'n,  63  St.  Rep.  465,  468; 
?      11  Misc.  36:  31  Supp.  865,  and  notes  under  sec.  305,  ante. 

309.  See  Wehle  v.  U.  S.  Mutual  A.  Ass'n,  63  St.  Rep.  465,  468; 
11  Misc.  36;  31  Supp.  865,  and  notes  under  sec.  305,  ante. 

311.  Removing. — Removing  dead  bodies  "  for  the  purpose  of 
selling  the  same,"  or  "  from  mere  wantonness,"  is  punishable  by 
fine  and  imprisonment.  Wehle  v.  U.  S.  Mutual  A.  Ass  n,  63  St. 
Rep.  468;  11  Misc.  36;  31  Supp.  365. 

316.  Certificate  of  conviction. — As  to  the  sufficiency  of  a  cer- 
tificate of  conviction  in  a  case  under  this  section  in  a  court  of  spe- 
cial sessions,  see  People  ex  rel.  Ryan  v.  Webster,  67  St.  Rep.  79 ; 
33  Supp.  337. 
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317.  Obscene  book,  etc. — It  is  the  settled  American  rule  that  it 
is  not  necessary  to  set  out  matter  in  an  indictment  which  the  grand 
jury  asserts  to  be  too  obscene  for  recital.  People  v.  Kaufman,  14 
A.  D.  305  ;  tj  S.  R.  1046 ;  43  S.  1046.  It  is  only  necessary  to  iden- 
tify the  obscene  book  or  publication  sufficiently  to  apprise  the  de- 
fendant of  what  particular  book  or  publication  is  intended,  and 
to  aver  its  obscenity,  giving  as  an  excuse  for  not  setting  forth  the 
obscene  matter  that  it  is  so  gross  as  to  be  offensive  to  the  court  and 
improper  to  be  placed  on  its  records.  Id.  The  defendant  mu$t 
then  be  satisfied  with  such  descriptive  allegations  as  clearly 
identify  the  book  for  publication  intended,  together  with  the  state- 
ment that  the  obscene  matter  which  the  grand  jury  deem  too  foul 
to  be  spread  upon  the  record  is  contained  therein.  Id.  If  any- 
thing more  is  requisite  for  the  protection  of  the  defendant's  rights, 
it  may  well  be  left  to  the  discretion  of  the  court  to  compel  the  pub- 
lic prosecutor  to  furnish  such  further  information  or  specification 
as  may  be  needful.  Id.  A  person,  indicted  for  selling  an  obscene 
book,  cannot  be  convicted  upon  proof  that  he  purchased  the  book, 
for  another,  and  the  defendant  is  entitled  to  have  the  court,  in  its 
charge,  make  this  distinction  clear  to  the  jury.    Id. 

322.  See  People  v.  Burns,  12  N.  Y.  Cr.  247;  78  S.  R.  1 106;  44 
S.  1 106. 

Leased  building. — This  section  expressly  provides  that  it  shall 
be  construed  to  apply  to  any  part  or  parts  of  a  house  used  for 
any  of  the  purposes  herein  specified.  People  v.  James  (Sup.  Ct. 
4D.  1896),  n  A.  D.  609;  77  S.  R.  315;  43  S.  315. 

Positive  crimes. — Where  the  specified  acts,  which  bring  the  al- 
leged offender  within  the  definition  of  a  u  disorderly  person,"  con- 
stitute positive  crimes,  such  as  common  gambling  and  the  keepings 
of  bawdy  houses  and  render  him  amenable  to  prosecution  therefor, 
he  is  to  be  arrested  and  prosecuted  in  the  usual  and  ordinary  mode 
provided  by  lawr,  where  a  felony  or  misdemeanor  has  been  com- 
mitted.   People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;  13  Misc. 

304. 

Special  sessions.— The  offenses,  defined  in  this  section,  are  not 
among  those  enumerated  in  sec.  56  of  the  Code  of  Criminal  Pro- 
cedure as  being  within  the  jurisdiction  of  courts  of  special  sessions. 
People  v.  Upson,  61  St.  Rep.  158;  79  Hun,  87;  29  Supp.  615. 

Courts  of  special  sessions  have  no  jurisdiction  over  the  offenses 
defined  in  this  section,  unless  conferred  by  virtue  of  some  special 
provision  of  the  law.    Id. 

Chap.  204  of  1893  conferred  jurisdiction  upon  the  police  justice 
of  Rochester  to  hear,  try  and  determine  a  complaint  for  keeping  a 
disorderly  house.    Id. 

323.  See  People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;  13 
Misc.  304. 

Distinction. — This  section  recognizes  a  distinction  between  lot- 
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tery  policies  and  lottery  tickets,  but  does  not  state  in  what  it 

consists.    People  v.  Jones  (Sup.  Ct.  2  D.  1895),  &9  S.  R.  273;  89 

Hun,  12.    In  the  case  above  cited,  there  was  proof  given,  upon  the 

trial  of  an  indictment  for  selling  lottery  policies,  that  the  paper  in 

question  was  what  is  commonly  known  as  a  lottery  policy,  and  the 

court,  notwithstanding  such  proof,  submitted  that  question  of  fact 

to  the  jury,  accompanied  by  the  statement  that  it  was  not  a  ticket. 

And  it  was  held,  that  the  trial  judge  erred  in  charging  the  jury 

that  the  paper  in  question  was  not  a  lottery  ticket,  and  that  as  it 

did  not  appear  that  the  rujing  was  not  prejudicial  to  the  defendant, 

a  new  trial  should  be  granted. 

Pool  selling. — Pool  selling  in  the  Penal  Code,  is  not  considered 
in  the  chapter  concerning  "  lotteries,"  but  is  in  the  chapter  con- 
cerning "  gaming,"  and  is  classified  with  bets  and  wagers.  Reilly 
v.  Gray,  60  St.  Rep.  46;  77  Hun,  402;  28  Supp.  811. 

Lottery. — In  this  state,  the  import  of  the  term  "  lottery  "  is  not 
open  to  doubt  or  dispute,  for  its  definition  is  established  as  well 
by  legislation  as  by  the  adjudication  of  the  courts.    Irving  v.  Brit- 
ton,  58  St.  Rep.  837 ;  8  Misc.  201 ;  People  v.  Noelke,  94  N.  Y.  137. 
Where  a  pecuniary  consideration  is  paid,  and  it  is  to  be  determined 
by  lot  or  chance,  according  to  the  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money  is  to  receive  for  it — 
that  is  a  lottery.    Hull  v.  Ruggles,  56  N.  Y.  424 ;  Kohn  v.  Koehler, 
96  id.  367.     In  Governors,  etc.  v.  The  American  Art  Union,  7 
N.  Y.  228,  it  was  adjudged  that  an  annual  distribution    by    lot 
among  the  members  of  an  art  union  of  works  of  art  purchased  by 
their  subscriptions  is  a  lottery  within  the  meaning  of  the  Consti- 
tution.    In  Hull  v.  Ruggles,  ante,  it  was  so  held  of  a  scheme  for 
selling  packages  of  candy,  in  some  of  which  were  tickets  entitling 
to  a  prize  and  in  others  none.    In  Negley  v.  Devlin,  12  Abb.  N.  S. 
210,  it  was  so  held  of  a  ticket  entitling  to  admission  to  a  concert, 
and  to  whatever  gift  might  be  awarded  to  its  number.    So,  in  Wil- 
kinson v.  Gill,  74  N.  Y.  63,  it  was  held  of  any  game  or  device  of 
chance  in  the  nature  of  a  lottery,  the  chief  judge,  saying  that  the 
courts  have  uniformly  looked  beyond  the  mere  form  of  the  tran- 
saction and  sought  out  and  suppressed  the  substance  itself.    The 
cases  wherein  the  transaction  was  adjudged  not  to  be  a  lottery 
are  equally  illustrative  of  the  principle.    Thus,  in  People  v.  Gill- 
son,  16  St.  Rep.  185 ;  109  N.  Y.  389,  402,  the  scheme  was  held  to 
be  no  lottery,  because   not   involving  the   slightest   element   of 
chance.     Similarly,  in  Kohn  v.  Koehler,  96  N.  Y.  332,  368,  the 
scheme  was  declared  not  to  be  a  lottery,  because  the  property  was 
not  raffled  for  or  distributed  by  lot  or  chance.    From  all  the  cases, 
the  constituent  elements  of  a  lottery  seem  to  be :  An  expedient  held 
out  to  the  public,  which  for  a  pecuniary  consideration,  offers  the 
possibility  and  promise  of  a  gain,  not  the  product  of  the  outlay, 
47 
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but  contingent  merely  upon  a  designated  chance  event.    Irving  v. 
Britton,  8  Misc.  201 ;  58  S.  R.  837. 

A  lottery  is  defined  to  be  a  scheme  for  the  distribution  of  prop- 
erty by  chance  among  persons  who  have  paid  or  agreed  to  pay  a 
valuable  consideration  for  the  chance.  People  ex  rel.  Lawrence  v. 
Fallon  (Sup.  Ct.  1  D.  1896),  4  A.  D.  82;  39  S.  865;  aff'd,  152  N. 
Y.  1 12 ;  46  N.  E.  296.  The  essential  quality  of  a  lottery  is  that  the 
distribution  of  the  prizes  shall  depend  entirely  upon  chance,  and 
that  so  far  as  possible,  if  the  lottery  is  honestly  conducted,  no  other 
element  whatever  shall  enter  into  it.    Id. 

The  conducting,  by  a  racing  association  organized  under  chap- 
ter 570  of  1895,  of  horse  races  for  premiums  or  stakes  consisting 
of  a  definite  sum  payable  by  the  association  out  of  the  entrance 
fees  paid  by  the  competitors,  does  not  constitute  a  lottery,  within 
the  meaning  of  that  term  as  defined  by  the  Code.  People  ex  rel. 
Lawrence  v.  Fallon,  152  N.  Y.  11 ;  46  N.  E.  296;  aff fg%  4  A.  D. 
82 ;  39  S.  865.  This  section  was  not  intended  to  include  within  its 
provisions  every  transaction  which  involved  any  degree  of  chance 
or  uncertainty,  but  its  plain  purpose  was  to  prohibit  and  punish 
certain  well-known  offenses  which  had  existed  and  been  regarded 
as  crimes  before  the  enactment  of  the  law.    Id. 

325.  Lottery. — Where  the  winner  of  a  horse  race  is  to  receive 
a  certain  stake,  to  be  put  up  from  the  entrance  fees  and  an  ad- 
ditional sum  to  be  added  by  the  manager  of  the  race  if  the  entrance 
fees  are  insufficient,  such  a  race  is  not  a  lottery.  Matter  of  Dwyer 
(Sup.  Ct.  Sp.  T.  1895),  70  S.  R.  546;  14  Misc.  204. 

The  scope  of  the  decision  in  Kohn  v.  Koehler,  96  N.  Y.  362,  has 
been  entirely  misapprehended  and  it  was  not  intended  to  decide 
in  that  case  that  the  sale  of  bonds  with  a  lottery  attachment,  such  as 
was  contained  in  the  bonds  then  in  consideration,  was  not  in  con- 
travention of  this  section  of  the  Penal  Code.  People  v.  Wolff,  14 
A.  D.  75 ;  77  S.  R.  421  ;  43  S.  421.  Under  the  provisions  of  the 
Penal  Code,  a  person  who  deals  in  tickets,  chances,  shares  or  in- 
terest in  or  dependent  upon  the  event  of  a  lottery  to  be  drawn 
within  or  without  this  state,  is  guilty  of  a  misdemeanor,  a  very 
different  case  from  that  which  was  presented  to  the  court  of  ap- 
peals in  the  Austrian  bond  case.    Id. 

326.  See  Matter  of  Blum,  62  St.  Rep.  78 ;  9  Misc.  571 ;  30  Supp.  \ 

30.  .    \ 

Wager. — A  deposit  by  two  persons,  who  are  about  to  engage  ffl  \ 

a  boxing  contest,  to  form  a  purse  for  the  winner,  is  a  bet  or  wager.  5 

Stoddard  v.  McAuliff,  63  St.  Rep.  427;  81  Hun,  524;  31  Supp.  #•  \ 

An  optional  contract  for  the  sale  of  property  is  a  wager  within 
the  statute,  and  therefore  void,  where  it  is  the  intention  not  to  seil 
or  deliver  the  property  by  the  one  party  or  to  purchase  it  by  the 
other,  but  merely  to  settle  the  difference  in  money,  according  to 
fluctuations  in  market  values.     People  v.  Wade,  13  N.  Y.  Cr.  425. 
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332.  See  People  v.  Burns.  19  Misc.  680. 

336.  Chapters  8  and  9  of  Title  10. — In  this  state  a  distinction 
has  been  made  by  these  chapters  of  the  Penal  Code  between  gam- 
ing and  lotteries.  People  v,  Fuerst  (Ct.  Sess.  1895),  69  S.  R. 
205;  13  Misc.  304.  The  various  provisions  contained  in  chapter 
9  above  mentioned,  were  intended  to  prevent  gambling  in  the  or- 
dinary acceptance  of  the  term,  by  cards,  dice  and  other  symbols 
of  chance  or  hazard,  in  places  more  or  less  private  or  secluded,  and 
which,  in  itself,  without  reference  to  any  other  element,  was  malum 
prohibitum  and  not  malum  in  se.  Id. 
341.  See  dissenting  opinion  in  Gideon  v.  Dwyer  (Sup.  Ct.  1 

D.  1895),  66  S.  R.452. 

343.  See  People  ex  rel.  Sturgis  v.  Fallon,  152  N.  Y.  1 ;  46  N. 

E.  302 ;  4  A.  D.  76 ;  39  S.  860. 

351.  Book-making. — The  making  or  recording  by  a  person  upon 
a  race  course  authorized  by,  and  entitled  to  the  benefits  of,  chapter 
570  of  1895,  °f  a  t>et  upon  a  horse  race  taking  place  thereon,  even 
though  it  be  denominated  book-making,  is  subject  to  the  exclusive 
penalty  of  forfeiture  of  the  amount  of  the  bet,  to  be  recovered  in 
a  civil  action,  prescribed  by  section  17  of  the  act,  and  consequently 
is  excepted  from  the  provisions  of  this  section,  provided  such 
making  or  recording  is  not  accomplished  by  any  of  the  acts  speci- 
fically excepted  in  said  section  17.  People  ex  rel.  Sturgis  v.  Fal- 
lon, 152  N.  Y.  1 ;  46  N.  E.  302 ;  4  A.  D.  76 ;  39  S.  860. 

Horse  racing  for  prizes,  not  depending  upon  entrance  money,  is 
not  either  pool-selling  nor  book-making.  People  ex  rel.  Lawrence 
v.  Fallon  (Sup.  Ct.  1  D.  1896),  4  A.  D.  82 ;  39  S.  865 ;  aff'd,  152 
N.Y.  12;  46  N.  E.  296. 

The  conducting  of  horse  races  by  a  racing  association  for  pre- 
miums or  stakes,  in  the  usual  way  and  under  the  rules  generally 
adopted  by  racing  associations,  does  not  render  its  officers  guilty 
of  either  book-making  or  pool-selling.  People  ex  rel.  Lawrence 
v.Fallon,  152  N.  Y.  12;  46  N.  E.  296;  aff'g,  4  A.  D.  82;  39  S. 
865.  The  offering  or  paying,  by  a  racing  association,  of-  pre- 
miums or  prizes  to  the  successful  horses,  out  of  its  general  funds, 
to  which  the  horse  owners  participating  in  the  races  have  con- 
tributed by  payments  into  the  general  treasury  of  the  association, 
constituting  a  part  of  its  general  assets  for  the  time  being,  subject 
only  to  the  obligation  of  the  association  to  pay  the  amount  of  the 
several  prizes,  does  not  constitute  gambling,  within  section  9, 
article  1  of  the  Constitution.  Id.  Chapter  570  of  1895  is  not  vio- 
lative of  the  provisions  of  the  Constitution  which  forbid  gambling, 
in  that  it  authorizes  associations  organized  under  it  to  hold  and 
conduct  meetings  for  races  for  premiums  or  prizes  to  be  awarded 
to  the  successful  horses.  Id.  This  statute  is  a  special  law,  and  the 
conducting  of  races  organized  under  it  constitutes  an  exception 
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to  section  352  of  the  Penal  Code  which  prohibits  racing  for  a  sta 
bet  or  award  "  except  as  allowed  by  special  law.'*     Id. 

By  sec.  11  of  chap.  213  of  1891,  the  trustees  are  exempted  fr< 
the  operation  of  chap.  9  of  title  10  of  the  Penal  Code,  relating 
gambling,  or  of  the  provisions  of  any  penal  statute  not  contain 
in  said  chapter  if  they  comply  with  sec.  9  of  the  act,  by  posting 
a  conspicuous  place  printed  notices  or  placards,  in  Urge  a 
legible  type,  to  the  effect  that  all  disorderly  conduct,  pool-sellii 
book-making,  or  other  kind  of  gambling  is  prohibited,  and  aJ 
containing  a  copy  of  sec.  351  of  the  Penal  Code,  and  also  if  th 
comply  with  sec.  10,  which  requires  the  appointment  of  not  1< 
than  five  policemen  for  the  purpose  we  have  heretofore  not* 
Grannan  v.  Westchester  Racing  Association,  16  A.  D.  8;  78 
R.  790;  44  S.  790.  But  such  exemption  does  not  obtain  if  su 
pool-selling,  book-making,  or  other  gambling  shall  be  knowing 
permitted  by  the  trustees  or  directors.     Id. 

Pool  selling. — In  the  Penal  Code,  pool  selling  is  not  consider 
in  the  chapter  concerning  *'  lotteries,"  but  is  in  the  chapter  co 
cerning  "  gaming,"  and  is  classified  with  bets  and  wagers.  Reil 
v.  Gray,  60  St.  Rep.  46;  yj  Hun,  402 ;  28  Supp.  81 1. 

Chap.  479  of  1887,  authorizing  pool  selling  on  races  conduct 
on  the  track  of  any  incorporated  association,  is  unconstitutions 
Id. 

Running  a  pool  room  is  an  offense,  under  this  section,  and  put 
ishable  by  imprisonment  for  one  year  or  by  a  fine  of  not  ov< 
$2,000,  or  both.  King  v.  Brewer,  60  St.  Rep.  692 ;  8  Misc.  58; 
29  Supp.  1 1 14;  31  Abb.  N.  C.  325. 

Chap.  479  of  1887,  in  so  far  as  it  purports  to  authorize  po< 
selling,  was  repugnant  to  the  prohibition  of  lotteries  in  sec.  10,  an 
1,  of  the  State  Constitution,  and  is  void  and  of  no  effect.  Irvinj 
v.  Britton,  58  St.  Rep.  840;  8  Misc.  201. 

Whether  this  chapter  was  inoperative  to  legalize  book-making 
was  a  question  presented  and  argued  by  counsel  but  not  decide* 
by  the  court,  in  Irving  v.  Britton,  58  St.  Rep.  836;  8  Misc.  201 
But  it  was  intimated  that,  as  this  act  did  not  purport  to  validate 
book-making,  but  only  exempted  it  from  the  operation  of  this  and 
the  following  sections,  the  illegality  was  obvious  and  inevitable 
from  the  provisions  of  the  Revised  Statutes  against  betting  and 
gaming.     See  sec.  8  of  1  Edm.  St.  614. 

Sections  1,  2  and  3  of  chap.  479  of  1887  were  amended  by  chap. 

197  of  1894. 

A  method  of  pool  selling  is  described  in  Irving  v.  Britton,  ante. 

By  this  section  and  sec.  352,  post,  pool  selling  and  book  making 

on  a  horse  race  are  denounced  as  crimes,  and  punished  by  ta1" 

prisonment.     Id. 

Chap.  469  of  1893  makes  pool  selling  at  horse  races  a  felony* 
while  the  above  section  of  the  Penal  Code,  describing  nearly  the 
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same  offense,  makes  it  a  misdemeanor.     People  v.  Geary   (Ct. 
Sess.  1895),  70  S.  R.  209;  13  Misc.  546.     In  1887,  the  legislature 
passed  a  law  (chap.  479)  by  which  the  operation  of  this  section 
was  suspended,  permitting  recording  or  registering  bets  or  wagers 
and  selling  pools  upon  the  result  of  contests  of  skill,  speed  and 
power  of  endurance  of  horses  upon  the  race  tracks  and  grounds  on 
which  racing  is  had,  owned  or  leased  or  conducted  by  racing 
associations  incorporated  under  the  laws  of  this  state  for  the  pur- 
pose of  improving  the  breed  of  horses  but  continued  the  inhibitions 
of  the  Penal  Code  under  more  severe  penalties,  if  such  pool  selling 
was  conducted  elsewhere  than  on  the  race  tracks  and  grounds  of 
such  racing  associations.    Id.    In  1893  an  amendment  to  the  above 
law  was  passed,  which,  while  it  permitted  pool  selling  and  record- 
ing and  registering  bets  on  contests  of  speed  and  endurance  of 
horses  on  race  tracks  and  grounds  owned,  leased  or  conducted  by 
racing  associations  incorporated  under  the  laws  of  this  state  for 
the  purpose  of  improving  the  breed  of  horses,  declared  any  person 
who  should  engage  in  such  pool  selling,  book  making  or  receiving 
or  recording  bets  or  wagers  elsewhere,  to  be  guilty  of  a  felony. 

Id.    The  Ives'  pool  law  was  intended  to  revise  the  then  existing 
statutes  upon  the  subject  of  pool  selling  and  book  making  and  con- 
solidate them.     Id.     By  this  section  of  the  Penal  Code,  it  was 
nude  unlawful  for  any  person  to  register  or  record  bets  or  wagers 
or  sell  pools  at  any  time  or  at  any  place,  while  the  Ives*  pool  law 
permitted  such  practices  on  certain  days  and  times  upon  race  tracks 
or  grounds  on  which  racing  is  had,  etc.,  thereby  virtually  re-enact- 
ing the  provisions  of  this  section,  and  applying  its  prohibitions  for 
all  places  except  the  race  tracks  and  grounds  aforesaid,  and  change 
the  character  of  the  offense  from  a  misdemeanor  to  a  felony.     Id. 
After  April  22,  1893,  the  only  penal  statute,  under  which  the  pros- 
ecution for  pool  selling  and  book  making  could  be  had,  was  the 
amended  Ives  pool  law.     Id.     This  section  of  the  Penal  Code, 
which  makes  pool  selling  at  horse  races  a  misdemeanor,  was  im- 
pliedly repealed  by  chap.  479  of  1887,  as  amended  by  chap.  469  of 
1893.     Id.     But  the  said  statute,  as  amended,  was  impliedly  re- 
pealed by  sec.  9,  art.  1  of  the  Revised  Constitution,  which  without 
exception  forbade  pool  selling  within  the  state.     Id.     The  subse- 
quent amendment  to  this  section  cannot  affect  a  person,  where  its 
provisions  in  so  far  as  they  relate  to  him,  are  ex  post  facto.     Id. 

Chap.  571  of  1895,  which  amends  this  section  of  the  Code,  is 
not  in  violation  of  sec.  17  of  art.  3  of  the  Constitution.  People 
v.  Weaver  (Sup.  Ct.  1  D.  1896),  7  A.  D.  608. 

352.  See  notes  under  preceding  section. 

Racing. — See  dissenting  opinion  in  Gideon  v.  Dwyer  (Sup.  Ct. 

iD.i895),66S.R.432. 

This  section  in  so  many  words,  makes  all  racing  or  trial  of 
speed  between  horses  or  other  animals  for  any  bet,  stake  or  reward, 
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a  misdemeanor.  Matter  of  Dwyer  (Sup.  Ct.  Sp.  T.  1895),  70  S. 
R.  546;  14  Misc.  204.  It  indisputably  covers  the  racing  of  horses 
for  contributed  stakes.     Id. 

Chap.  570  of  1895  is  a  special  law,  and  the  conducting  of  races 
organized  by  it  constitutes  an  exception  to  this  section  of  the 
Penal  Code  which  prohibits  racing  for  a  stake,  bet  or  award  "  ex- 
cept as  allowed  by  special  law."  People  ex  rel.  Lawrence  v.  Fal- 
lon, 152  N.  Y.  12';  46  N.  E.  296;  aff'g,  4  A.  D.  82;  39  S.  865. 

So  much  of  this  chapter  as  gives  to  corporations  organized  under 
sec.  3  the  right  to  have  race  meetings,  and  to  contribute  purses, 
prizes  or  premiums  to  be  contested  for  at  those  races  by  the 
owners  of  horses,  is  constitutional.  People  ex  rel  Lawrence 
v.  Fallon  (Sup.  Ct.  1  D.  1896),  4  A.  D.  82 ;  39  S.  865 ;  aff'd,  152  N. 
Y.  12 ;  46  N.  E.  296. 

363.  See  Maddock  v.  Steele,  63  St.  Rep.  542;  81  Hun,  509;  31 
Supp.  219.  , 

Contract. — A  violation  of  this  section  does  not  render  the  con- 
tract void.  Baumann  v.  De  Logerot,  56  St.  Rep.  151 ;  74  Hun, 
640 ;  26  N.  Y.  Supp.  986. 

Firm-name. — The  fact  that  the  plaintiff  is  carrying  on  business 
under  the  name  of  a  firm  which  has  no  interest  therein,  is  no 
defense  to  an  action  brought  by  him  for  goods  sold,  where  the  de- 
fendant knew  such  fact.  Donlon  v.  English  (Sup.  Ct.  2  D.  1895), 
69  S.  R.  260 ;  89  Hun,  67. 

Where  a  firm,  in  which  there  is  no  partner,  uses  the  designation 
"  &  Co/'  and  gives  credit  to  one  who  deals  with  it,  it  is  not  pre- 
cluded by  the  fact  that  the  designation  is  fictitious  from  beginning 
an  action  to  recover  the  amount  which  is  due  to  it  from  the  person 
to  whom  it  had  thus  given  credit.  Kennedy  v.  Budd  (Sup.  Ct. 
1  D.  1896),  5  A.  D.  140;  39  S.  81. 

346.  Intent. — When  a  penal  statute  does  not  make  knowledge 
or  an  intent  to  injure  or  defraud  an  ingredient  in  the  offense  pro- 
hibited, it  is  not  necessary  to  allege  or  prove  it  in  an  action  to 
recover  the  penalty  for  a  violation  of  the  statute,  nor,  in  fact,  in  a 
criminal  prosecution  by  indictment.  American  Preservers'  Com- 
pany v.  Wiltsie,  64  St.  Rep.  26;  10  Misc.  463;  31  Supp.  451. 

364a.  This  section  was  added  by  chap.  474  of  1894.  It  went 
into  effect  June  1,  1894. 

Indictment. — This  section  is  not  unconstitutional.  People  v. 
Webster  (N.  Y.  Gen.  Sess.  1896),  17  Misc.  410;  40  S.  1135.  An 
indictment  under  this  section  is  not  defective  on  the  ground  that 
it  fails  to  charge  guilty  knowledge  or  criminal  intent.  Id.  It  is 
sufficient  if  it  follows  the  language  of  the  statute  defining  the  crime, 
or  that  words  of  similar  import  are  implied.  Id. ;  People  v.  West, 
106  N.  Y.  295.  But  the  indictment,  under  this  section,  which 
fails  to  specify  that  the  word  "  sterling  "  indicates  and  denotes  that 


\ 


Appendix  to  the  Penal  Code  875 

the  said  article  was  then  and  there  sterling  silver,  is  fatally  de- 
fective.    People  v.  Webster,  ante. 

364b.  This  section  was  added  by  chap.  474  of  1894.     It  took 
effect  June  1,  1894. 

369.  People  v.  Bartholf,  49  St.  Rep.  368,  was  reversed  in  54  St. 
Rep.  431;  139N.  Y.  32. 

People  v.  Cannon,  43  St.  Rep.  427,  was  affirmed  in  54  St.  Rep. 
431 ;  139  N.  Y.  32. 

People  v.  Quinn,  44  St.  Rep.  920.  was  reversed  in  54  St.  Rep. 
431 ;  139  N.  Y.  32. 

Constitutional. — Chap.  377  of  1887,  as  amended  by  chap.  181  of 
1888,  is  constitutional.  People  v.  Cannon ;  People  v.  Quinn ;  Peo- 
ple v.  Bartholf,  54  St.  Rep.  431 ;  139  N.  Y.  32;  aff'g  43  St.  Rep. 
427 ;  and  rev'g  44  id.  920 ;  and  49  id.  368. 

378.  This  section  was  amended  by  chap.  72  of  1895.  The 
amendment  is  to  go  into  effect  September  1,  1895.  It  adds  the 
provision  as  to  the  loan,  use  or  sale  of  personal  credit. 

Usury. — This  section  Joes  not  attempt  to  define  what  acts  con- 
stitute usury,  but  simply  provides  that  a  person  taking  usury  shall 
be  guilty  of  a  misdemeanor.  People  v.  Hubbard,  63  St.  Rep.  399 ; 
10  Misc.  104;  31  Supp.  114.  In  order  to  constitute  usury,  it  must 
appear  that  the  exaction  and  reception  of  the  additional  interest 
were  in  pursuance  of  a  mutual  agreement  between  the  parties.  Id. ; 
Morton  v.  Thurber,  85  N.  Y.  551 ;  People  v.  Wheeler,  14  St.  Rep. 
422;  47  Hun,  484. 

383.  Board  bill. — A  guest  who  has  been  guilty  of  no  fraud  ex- 
cept inability  to  pay  the  amount  of  a  board  bill  already  incurred, 
if  he  goes  away  openly,  and  for  the  ostensible  purpose  of  obtaining 
the  money  to  pay  the  amount  of  the  bill,  is  not  liable  to  arrest  and 
conviction.  People  v.  Nicholson,  25  Misc.  266;  89  S.  R.  447;  55 
S.  447.  The  mere  fact  of  inability  to  pay  a  hotel  bill  is  not  made 
a  crime.     Id. 

Theatre. — The  exclusion  of  a  person  from  a  theatre  because  of 
his  color,  is  in  violation  of  this  section.  Stay  v.  Du  Bois,  55  St. 
Rep.  687 ;  26  N.  Y.  Supp.  240.  By  this  section,  the  duty  is  im- 
posed upon  the  party,  conducting  an  opera  house,  to  grant  to  a 
colored  man  the  same  privileges  as  were  granted  to  all  other 
citizens ;  and  for  a  breach  of  such  duty,  he  may  be  punished  crim- 
inally.    Id. 

384b.  Unconstitutional. — Chap.  698  of  1894,  requiring  convict 
made  goods  to  be  labeled  as  such  when  exposed  for  sale,  is  uncon- 
stitutional. People  v.  Hawkins.  63  St.  Rep.  399;  10  Misc.  65 ;  31 
Supp.  115. 

Chap.  698  of  1894  is  unconstitutional  in  that  it  violates  the  pro- 
vision of  the  Federal  Constitution  which  places  the  control  of  in- 
terstate commerce  in  the  hands  of  Congress  alone,  in  discrimi- 
nating against  the  products  or  industries  of  other  states  in  favor  of 


(76  Appendix  to  the  Penal  Code 

those  of  this  state.     People  v.  Hawkins,  65  St.  Rep.  679 ;  85  Hun, 
43;  32  Supp.  519. 

A  state  law,  the  effect  of  which,  is  to  restrict,  burden  or  prohibit 
interstate  commerce,  is  void,  though,  by  its  terms,  made  applicable 
to  the  state,  whose  legislature  enacts  it.  People  v.  Hawkins,  20 
A.  D.  494;  12  N.  Y.  Cr.  413;  81'  S.  R.  56;  47  S.  56.  Chap.  931 
of  1896,  the  effect  of  which  is  to  prohibit  or  cast  burdens  upon  the 
introduction,  into  this  state,  of  a  lawful  article  of  commerce,  is  a 
violation  of  the  interstate  commerce  clause  of  the  National  Consti- 
tution. Id.  An  ordinary  merchantable  scrub  brush,  manufac- 
tured by  the  authorities  of  another  state,  placed  upon  its  markets, 
recognized  as  property  and  not  claimed  to  be  an  inferior  or  decep- 
tive article,  is  an  article  of  commerce,  though  made  under  its 
authority  by  convict  labor,  and  is  not,  therefore  within  the  police 
power  of  this  state.     Id. 

Chap.  931  of  1896  is  in  conflict  with  the  Constitution  of  this 
state,  since  it  interferes  with  the  right  to  acquire,  possess,  and  dis- 
pose of  property,  and  with  the  liberty  of  the  individual  to  earn 
a  living  by  dealing  in  the  articles  embraced  within  the  scope  of  the 
law.  People  v.  Hawkins,  157  N.  Y.  1 ;  13  N.  Y.  Cr.  292.  Sec. 
29,  art.  3  of  Constitution,  1894,  does  not  forbid  the  sale  of  prison- 
made  goods  to  the  general  public.  Id.  This  section  is  in  conflict 
with  the  commerce  clause  of  the  Federal  Constitution.  Id.  A 
citizen  of  this  state  who  happens  to  buy  goods  made  in  a  prison  in 
Ohio  has  the  right  to  put  them  upon  the  market  here  on  their  own 
merits,  and  if  this  right  is  restricted  by  a  penal  law,  while  the  same 
goods  made  in  factories  are  untouched,  such  a  law  is  a  restriction 
upon  the  freedom  of  commerce,  and  the  objiection  to  it  is  not  re- 
moved by  the  fact  that  it  may  have  been  enacted  in  the  guise  of 
a  police  regulation.     Id. 

385.  Gunpowder. — The  keeping  of  gunpowder  in  large  quan- 
tities near  inhabited  dwellings  is  a  nuisance.  Booth  v.  R.,  W.  & 
O.  T.  R.  Co.  55  St.  Rep.  663 ;  140  N.  Y.  267 ;  rev'g  44  St.  Rep. 
9 ;  Myers  v.  Malcolm,  6  Hill,  292 ;  Heeg  v.  Licht,  80  N.  Y.  579.  " 

Highway. — Village  trustees,  as  commissioners  of  highways,  can- 
not authorize  the  erection  of  a  nuisance  on  the  highway  or  legalize 
its  continuance.  People  v.  Fowler,  43  St.  Rep.  415;  17  N.  Y. 
Supp.  744;  aff'd  54  St.  Rep.  931. 

Misdemeanor. — This  section  very  explicitly  makes  it  a  misde- 
meanor to  create  and  maintain  a  public  nuisance.  Lechner  v.  Vil- 
lage of  Newark,  19  Misc.  452 ;  78  S.  R.  (44  S.),  556. 

Pond  and  dam. — The  fact  that  the  control  of  a  pond  and  dam  is 
vested  in  the  city  authorities  does  not  relieve  the  owner  thereof, 
provided  either  the  maintenance  of  the  dam  or  the  method  of  its 
use  causes  a  public  nuisance.  People  v.  Pelton,  36  A.  D.  450.  No 
failure  of  duty  upon  the  part  of  the  city  in  cleaning  the  pond  would 
afford  a  defense  to  the  indictment,  provided  the  maintenance  of 
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the  dam  contributed  to  the  nuisance,  much  more  if  it  was  the 
cause  thereof.     Id. 

405.  Pharmacy. — The  entire  purpose  of  sec.  187,  chap.  661  of 
I893,  will  be  accomplished,  as  well  as  the  purpose  and  object  of  the 
whole  statute,  by  construing  this  exemption  to  exclude  physicians 
except  when  they  are  engaged  in  the  business  of  pharmacy,  either 
for  themselves  or  another.  Suffolk  Co.  v.  Shaw,  21  A.  D.  146;  81 
S.  R.  349;  47  S.  349.  It  w.as  not  intended  to  embrace  an  occa- 
sional act  of  filling  a  prescription  made  by  another  physician.     Id. 

407.  Adulteration. — The  adding  of  a  foreign  and  artificial  in- 
gredient to  a  food  product,  even  for  the  purpose  of  color  merely, 
is  in  effect  an  adulteration,  and  the  legislature  has  power  to  pro- 
hibit such  act.     People  v.  Girard,  64  St.  Rep.  554;  145  N.  Y.  105. 

■ilk. — Where  the  evidence  shows  that  the  defendant  was  de- 
livering milk  to  regular  customers,  the  presumption  is  that  such 
delivery  was  under  a  contract  of  sale.  People  v.  Koch,  19  Misc. 
634;  78  S.  R.  387;  44  S.  387.  Where  the  defendant  admits  that 
he  was  in  the  act  of  delivering  when  he  was  stopped,  it  is 
not  necessary  to  show  actual  delivery  to  a  customer.  Id.  A 
milkman,  going  his  daily  rounds  to  retail  customers  to  supply  them 
with  impure  milk,  will  be  deemed  to  be  offering  and  exposing  milk 
for  sale.     Id. 

Sec.  22,  chap.  338  of  1893  does  not  declare  the  mere  possession 
of  adulterated  milk  to  be  unlawful.  People  v.  Wright  (Sup.  Ct. 
Ap.  T.  1897),  19  Misc.  135 ;  77  S.  R.  290;  43  S.  290.  An  affirm- 
ative act  must  be  shown  either  as  a  sale  or  an  offer  to  sell.  Id. 
Some  intent  upon  the  part  of  the  dealer  must  appear,  either  express, 
as  in  the  case  of  a  sale,  or  implied,  where  there  is  an  offer  predicated 
upon  an  exposure  for  sale.  Id.  Though  the  statute  states  that, 
after  the  violation  is  shown,  the  intent  becomes  immaterial,  yet 
there  must  be  intent,  impliedly,  as  a  constituent  of  the  violation. 
Id.  The  word  "  intent "  as  used  in  sec.  7  of  chap.  338  of  1893, 
refers  to  the  intention  of  the  offender  to  sell  adulterated  milk,  and 
any  excuse  founded  upon  mistake  in  the  quality  of  the  article  is 
thereby  made  immaterial  as  matter  of  defense.  Id.  The  statute 
makes  the  intent,  so  far,  of  no  importance,  leaving  it  to  the  dis- 
tributors of  milk  to  see  that  the  mistake  does  not  occur.     Id. 

The  statute  does  not  declare  the  mere  possession  of  impure  milk 
unlawful,  and  it  only  applies  where  there  is  some  action  taken,  or 
intended  to  be  taken,  by  the  person  charged,  whereupon  traffic  in 
the  adulterated  article  may  be  founded.  People  v.  Kellina,  13  N. 
Y.  Cr.  134.  It  cannot  be  presumed  that  the  defendant  was  en- 
gaged in  an  unlawful  act.     Id. 

408.  Butter. — The  furnishing  of  imitation  butter  is  a  crime 
agairtst  the  Agricultural  Law  whether  it  is  manufactured  in  this  or 
in  a  foreign  state.  People  v.  Fox  (Sup.  Ct.  1  D.  1896),  4  A.  D. 
38;38S.  635. 

48 
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408a.  See  chap.  338  of  1893,  as  amended  by  chap.  143  of  1894, 

Amended  by  chap.  426  of  1894. 

Bar. — A  conviction  and  punishment  by  fine,  under  this  section, 
for  selling  adulterated  milk,  is  a  bar  to  a  prosecution  for  the  penalty 
under  sees.  22  and  37,  chap.  338  of  1893.  People  v.  Piat  (Sup.  Ct. 
Ap.  T.  1897),  19  Misc.  131 ;  77  S.  R.  231 ;  43  S.  231. 

416.  See  People  v.  Mago,  53  St.  Rep.  307 ;  69  Hun,  559 ;  23  N. 
Y.  Supp.  938.     Previously  annotated. 

421.  See  Laible  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  13  A.  D.  574; 
77  S.  R.  1003 ;  43  S.  1003. 

See  Phillips  v.  New  York  Central  and  Hudson  River  Railroad 
Company  (Sup.  Ct.  2  D.  1895),  65  S.  R.  536;  84  Hun,  412. 

426.  Commitment. — A  charge  in  a  commitment,  that  defendant 
was  "  unlawfully  and  willfully  riding  on  the  cars  of  the  New  York 
Central  and  Hudson  River  Railroad  without  permission  from  the 
proper  authorities  or  the  person  in  charge  of  the  train  at  Rochester, 
on  the  9th  day  of  June.  1893,"  1S  sufficiently  explicit  to  bring  the 
offense  within  the  first  subdivision  of  this  section.  People  ex  rel. 
Gunn  v.  Webster,  58  St.  Rep.  225 ;  75  Hun,  278 ;  26  N.  Y.  Supp. 
1007. 

429.  Amended  by  chap.  753  of  1894. 

The  amendment  went  into  effect  May  22,  1894. 

Requirement. — This  section  requires  the  person  or  corporation 
to  make  and  keep  a  sufficient  fence  or  guard  around  its  openings 
or  cuttings  until  the  ice  is  formed  thereon  at  least  six  inches  thick. 
Sickles  v.  New  Jersey  Ice  Co.  61  St.  Rep.  763^80  Hun,  213;  30 
Supp.  10. 

Persons  skating  on  the  river  have  the  right  to  rely  upon  the 
observance  of  the  statute  by  those  taking  ice  therefrom  and  to  be- 
lieve that,  where  there  are  no  fences  or  guards,  there  are  either  no 
ice  cuttings,  or,  if  otherwise,  that  the  ice  has  become  six  inches 
thick  and  safe.  Id.  The  fact  that  the  defendant  or  others  had 
used  a  similar  guard  before,  does  not  tend  to  show  the  sufficiency 
of  the  fence.     Id. 

429a.  Repealed  by  chap.  753  of  1894.       Took  effect  May  22, 

1894. 

448.  Conducting  gas. — The  generation  and  conducting  of  a 
deadly  gas  to  a  room,  in  which  there  is  being  held  a  lawful  meeting, 
for  the  purpose  of  disturbing  such  meeting,  will  constitute,  it  seems, 
a  misdemeanor  under  this  section.  People  ex  rel.  Taylor  v.  Sea- 
man, 59  St.  Rep.  463 ;  8  Misc.  152 ;  29  Supp.  329. 

458.  Sparring  exhibition. — Upon  the  trial  of  an  indictment  for 
manslaughter  for  occasioning  a  death  at  a  sparring  exhibition,  the 
question  whether  the  exhibition  is  within  the  provisions  of  this  sec- 
tion is  for  the  jurv.  People  v.  Fitzsimmons  (Ct.  Sess.  1895),  69 
S.  R.  191. 
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A  corporation,  organized  under  the  membership  law,  cannot 
charge  an  admission  fee  for  sparring  exhibitions  given  under  its 
auspices.     People  v.  Johnson,  83  S.  R.  382 ;  49  S.  382. 

The  fact  that  an  incorporated  athletic  association  does  not  oc- 
cupy an  entire  building  devoted  to  athletic  purposes  only,  is  not  a 
violation  of  this  section.  Id.  The  requirements  of  the  statute 
in  this  respect  are  reasonably  complied  with  when  an  incorporated 
association  occupies  for  its  exclusive  purposes  a  portion  of  a  build- 
ing.    Id. 

467.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  29 
Supp.  894. 
473.  See  Banigan  v.  Village  of  Nyack,  83  S.  R.  199;  49  S.  199. 
486.  Evidence. — On  the  trial  of  an  indictment  for  arson  by 
burning  a  parochial  school  building,  which,  it  is  alleged,  was  the 
result  of  a  conspiracy  between  defendant  and  two  servants,  and 
committed  for  the  purpose  of  realizing  the  insurance  thereon,  evi- 
dence of  such  servants'  dealings  and  doings  antecedent  to,  and  sub- 
sequent to  the  fire,  is  properly  received,  with  a  view  of  establishing 
the  relation  between  them  and  defendant.  People  v.  Fitzgerald, 
12  N.  Y.  Cr.  524;  80  S.  R.  1020;  46  S.  1020.  So,  the  fact  that 
defendant  had  become  the  owner  of  numerous  parcels  of  real 
estate,  and  had  taken  the  title  thereto  in  the  names  of  such  servants, 
without  any  consideration  on  their  part,  and  in  some  cases  without 
their  knowledge,  is  competent.  Id.  Evidence  of  defendant's  in- 
solvency at  the  time  of  the  fire,  is  pertinent.  Id.  The  fact  that 
the  affairs  of  the  parish  school  were  conducted  by  three  sisters 
under  the  supervision  of  the  defendant,  and  that  the  relations  ex- 
isting between  them  and  defendant  had  become  somewhat  strained 
and  disturbed,  is  proper  evidence,  to  determine  the  probable  con- 
tinuance of  defendant  in  his  relation  to  the  church  property.  Id. 
Where,  in  such  case,  it  is  in  the  power  of  the  accused  to  account 
for  his  whereabouts,  the  fact  that  he  fails  to  do  so,  is  strong  pre- 
sumptive evidence  against  him.  Id.  The  testimony  of  an  officer, 
who  followed  the  servant  into  defendant's  house,  in  regard  to  the 
appearance  of  another  servant  therein  who  interfered  with  him, 
is  part  of  the  res  gestae.  Id.  The  testimony  of  the  servant,  by 
whom  the  fire  was  claimed  to  have  been  set,  as  to  his  whereabouts 
during  parts  of  the  night  of  the  fire,  is  admissible.  Id.  The  ad- 
mission of  the  testimony  of  insurance  agents  to  the  effect,  that 
they  had  declined,  under  instructions,  to  write  insurance  on  prop- 
erty in  defendant's  name,  is  not  error.  Id.  A  mortgagee  may  tes- 
tify that  defendant  had  informed  him  on  the  cancellation  of  cer- 
tain policies,  that  he  had  affected  insurance  in  the  name  of  his  ser- 
yant,  to  whom  the  property  has  been  conveyed.  Id.  So,  an 
insurance  adjuster  may  testify  that  the  defendant  claimed  that  the 
insurance  money  should  be  paid  to  him,  and  not  to  the  bishop ;  and 
that  he  "  was*  willing  to  sacrifice  a  little  of  it  if  they  would  make 
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a  settlement  with  ^pim  then  and  there."  Id.  So,  the  co-trustees 
defendant  may  testify  that  they  had  no  part  in  obtaining  the  i 
surance  just  prior  to  the  fire.  Id.  So,  a  conversation  between  t 
bishop  and  defendant  is  competent,  where  it  tends  to  show  the  i 
lations  existing  between  defendant  and  his  church  and  its  superi 
officers,  and  the  facts  that  his  affairs  had  reached  a  crisis.  Id.  S 
a  letter,  written  by  the  bishop  to  him  just  before  the  fire,  rebukii 
him  for  "  public  drunkenness,"  and  intimating  that  he  would 
removed,  is  admissible  upon  the  question  of  motive.     Id. 

487.  Motive. — Where  the  prosecution,  in  rehearsing  facts  it  e 
pected  to  prove  on  a  trial  for  arson,  stated  that  it  would-be  shov 
that  many  other  buildings  in  which  accused  was  interested  we 
destroyed  in  a  similar  manner,  it  was  held  not  prejudicial  to  t 
defendant,  where  he  was  charged  in  the  same  indictment  wi 
conspiracy  with  his  father  to  defraud  insurance  companies  1 
burning  their  buildings.  People  v.  Smith,  37  A.  D.  280 ;  89  S.  I 
932;  55  S.  932.  It  would  tend  to  show  a  fraudulent  motive  » 
intent  on  the  part  of  the  defendant,  although  one  effect  of  su< 
evidence  might  be  to  prove  other  crimes  than  the  one  charged 
the  indictment.     Id. 

488.  Arson. — On  the  trial  of  an  indictment  for  arson,  evident 
of  the  movements  of  the  defendant  just  before  the  fire  is  admi 
sible.  People  v.  Burton,  60  St.  Rep.  544 ;  77  Hun,  498 ;  28  Sup 
1081. 

496.  Presumption. — Exclusive  possession  of  the  whole  or  son 
part  of  stolen  property  by  the  prisoner,  shortly  after  the  theft, 
insufficient,  when  standing  alone,  to  cast  upon  him  the  burden  ( 
explaining  how  he  came  by  it,  or  of  giving  some  explanation  of  th; 
possession.  People  v.  Wilson  (Sup.  Ct.  1  D.  1896),  7  A.  D.  32^ 
40  S.  107;  aff'd,  151  N.  Y.  403.  No  presumption  of  guilt  can  t 
raised  from  the  possession  of  stolen  property,  except  where  the  poi 
session  is  conscious  and  exclusive  on  the  part  of  the  defendant.  I< 
Where  there  are  no  other  circumstances  to  connect  the  accuse 
person  with  the  crime  than  that  of  the  possession  of  the  stole 
property,  the  exclusive  possession  must  be  established.  Id.  Th 
phrase  "  by  exclusive  possession/'  does  not  mean  that  the  propert 
must  be  found  constantly  on  the  person,  or  constantly  under  th 
immediate  control  of  the  inculpated  party.  Id.  The  mere  fa« 
that  he  shared  his  lodging  with  two  women  and  that  they  migt 
have  put  the  diamond  where  it  was  found,  does  not  necessaril 
diminish  the  force  of  the  facts  that  the  stone  was  found  among  h 
personal  effects  in  his  sleeping  room.     Id. 

Insufficient. — On  the  trial  of  an  indictment  for  burglary  in  th 
third  degree  and  grand  larceny  in  the  second  degree,  evidence  t 
the  effect  that  on  the  night  on  which  the  crime  was  committed  tb 
accused  was  seen  near  the  burglarized  premises  in  company  of 
person  whom  he  met  half  an  hour  later  after  the  latter  had  com 
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from  a  lot,  in  a  cellar  upon  which  the  stolen  goods  were  after- 
wards found,  and  that  the  accused  had  a  patch  of  mud  upon  his 
trousers  similar  to  that  in  the  cellar,  is  insufficient  to  warrant  a 
conviction.  People  v.  Cronk,  40  A.  D.  206;  92  S.  R.  (58  S.)  13. 
This  is  the  case  especially  where  a  witness  testifies  that  the  mud 
upon  the  accused's  trousers  was  similar  to  that  found  in  the 
streets.    Id. 

498.  See  dissenting  opinion  in  People  v.  Lvtle  (Sup.  Ct.  4  B. 
1896),  7  A.  D.  553,  568;  40  S.  153. 

499.  Breaking. — Rooms,  in  an  apartment  house,  where  entrance 
door  opens  into  a  general  hallway  in  the  building,  constitute  a 
dwelling  within  the  meaning  of  the  statute.  People  v.  Gartland, 
86  S.  R.  352;  52  S.  352;. 13  N.  Y.  Cr.  163.  Upon  trial  of  indict- 
ment for  burglary,  proof  that  defendant  opened  by  any  means  the 
outer  door  of  an  apartment,  establishes  a  breaking  and  entering 
within  the  meaning  of  the  statute.  Id.  Prosecution  must  prove 
the  opening,  but  it  is  not  necessary  that  such  proof  should  be 
made  by  any  eye  witness  of  the  act.  It  may  be  done  by  showing 
a  set  of  circumstances  from  which  the  conclusion  will  necessarily 
result  that  defendant  could  not  have  gained  entrance  otherwise 
than  by  opening  the  door.    Id. 

606.  Separate  counts. — Separate  counts  for  burglary,  larceny 
and  receiving  stolen  goods,  respectively,  may  be  joined  in  the  same 
indictment  when  they  are  all  founded  upon  the  same  transaction 
and  the  acts  charged  relate  to  the  same  property.  People  v.  Wil- 
son, 151  N.  Y.  403 ;  aff'g,  7  A.  D.  326;  40  S.  107. 

508.  Crime  completed. — The  defendant  should  not  be  acquitted 
if  his  intention  was  to  commit  a  crime  without  the  state.  The 
crime  is  complete  in  this  state,  if  carrying  tools  and  intention 
formed  in  this  state  are  established.  People  v.  Reilly,  97  S.  R. 
18:63  s.  18. 

Jimmy. — The  evidence  was  held  to  tend  to  show  that  a 
"jimmy,"  which  is  concededly  a  tool  or  implement  used  for  the 
commission  of  burglary,  was  in  defendant's  possession,  under  cir- 
cumstances evincing  an  intent  to  employ  it  in  the  commission  of 
a  crime.  People  v.  Thompson,  33  A.  D.  177;  87  S.  R.  497;  53  S. 
497;  13  N.  Y.  Cr.  273. 

Proof. — Evidence  tending  to  prove,  not  only  that  the  defendant 
had  tools  such  as  are  adapted  for  use  and  commonly  used  by  burg- 
lars, but  that  he  was  in  the  company  of  four  other  men  who  were 
similarly  equipped  with  tools  and  revolvers,  and  that  their  move- 
ments were  on  that  day  suspicious,  and  open  to  the  inference  that 
in  concert  they  were  preparing  for  an  expedition  on  burglary  in- 
tent, is  sufficient  to  sustain  a  conviction  for  having  burglars'  tools 
in  possession.     People  v.  Reilly,  97  S.  R.  18;  63  S.  18. 

Reform. — Where,  on  trial  of  indictment  under  this  section  of 
Penal  Code,  it  appears  that  the  defendant  had  been  previously  in- 
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dieted  and  convicted  of  a  crime,  it  is  proper  to  exclude  a  question 
directed  to  showing  defendant's  efforts  to  reform.  People  v. 
Thompson,  33  A.  D.  177;  87  S.  R.  497;  53  S.  497;  13  N.  Y. 
Cr.  273. 

Shoplifter's  bag. — A  shoplifter's  bag  is  not  an  instrument  de- 
signed, adapted  and  commonly  used  for  the  commission  of  larceny, 
within  the  meaning  of  this  section.  People  v.  Lyons  (N.  Y.  Gen. 
Sess.  1896),  18  Misc.  339;  41  S.  646. 

510.  Acknowledgment. — The  statute  does  not  require  an  intent 
to  defraud,  to  constitute  the  crime  of  forgery  in  making  a  false 
certificate  with  regard  to  an  acknowledgment.  People  v.  Hayes, 
54  St.  Rep.  184,  190;  24  N.  Y.  Supp.  194.  Ordinarily,  this  intent 
is  required  to  constitute  forgery,  but.  m  the  case  of  officers  au- 
thorized to  take  proof  of  acknowledgment  of  an  instrument  which 
by  law  may  be  recorded,  all  that  is  required  is  that  he  should  will- 
fully certify  falsely.    Id. 

It  is  the  duty  of  the  officer  making  the  certificate  to  ascertain 
under  the  responsibility  of  his  oath  of  office,  the  truth  of  the 
matters  in  relation  to  which  he  certifies  and  the  legal  presumption 
is  that  he  does  his  duty.  Albany  Co.  Sav.  Bank  v.  McCarty,  149 
N.  Y.  71. 

511.  People  v.  Underhill,  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030,  was  reversed  in  58  St.  Rep.  443 ;  142  N.  Y.  38. 

Distinct  offenses. — To  forge  and  to  utter  a  forgery  constitute 
separate  and  distinct  offenses.  People  v.  Adler,  55  St.  Rep.  669; 
140  N.  Y.  331 ;  aff'g  53  St.  Rep.  936. 

Forgery. — Where  a  person  in  possession  of  a  piece  of  paper 
containing  the  genuine  signature  of  andther  fraudulently  writes  a 
promissory  note  over  that  signature,  he  is  just  as  guilty  of  the 
crime  of  forgery  as  though  he  had  unlawfully  signed  that  person's 
name  to  the  note.  People  v.  Drayton,  41  A.  D.  40;  92  S.  R.  (58 
S.)  439:  People  v.  Graham,  6  Park.  Cr.  135;  Mann  v.  People,  15 
Hun,  155,  162. 

Indictment. — An  indictment,  which  alleges  that  the  defendant, 
being  an  attorney  of  the  supreme  court,  did  wrongfully  and  un- 
lawfully, with  intent  to  deceive,  "  alter  and  falsify  the  order  and 
decree  of  the  surrogate  of  Erie  county ; "  setting  out  in  full  the 
order  of  the  surrogate,  and  containing  the  usual  formal  allega- 
tions, required  in  forgery  indictments,  is  sufficient  to  charge  a 
crime  under  this  section.  People  v.  Oishei,  12  N.  Y.  Cr.  362;  79 
S.  R.  49 ;  45  S.  49. 

Intent. — The  intent  to  defraud,  mentioned  in  this  section,  must 
have  some  relation  to  the  act  which  is  claimed  to  constitute  the 
forgery.  People  v.  Wiman,  66  St.  Rep.  442;  33  Supp.  1037- 
Where  the  alleged  forgery  is  committed,  not  for  the  purpose  of 
defrauding  by  means  thereof,  but  for  the  mere  purpose  of  conceal- 
ing the  misappropriation  of  money,  it  does  not  constitute  the  crime. 


Appendix  to  the  Penal  Code  883 

Id.  A  definition  of  the  word  "  defraud,"  as  used  in  this  section,  is 
fatally  defective,  if  it  takes  no  cognizance  whatever  of  the  ques- 
tion of  intent.  Id.  If  it  is  competent  upon  the  part  of  the  prose- 
cution, on  the  trial  of  an  indictment  under  this  section,  to  prove 
the  indebtedness  of  the  defendant  on  the  question  of  his  intent, 
the  latter  has  the  right  to  prove  the  means  he  had  to  meet  such  in- 
debtedness, in  order  that  he  may  rebut  any  inference  that  may  be 
drawn  from  such  indebtedness.  Id.  If  the  defendant  was  guilty 
bf  a  forgery  in  obtaining  the  money,  the  fact  that  he  intended, 
hoped  or  expected  to  return  it,  does  not  in  any  way  qualify  the 
nature  of  the  act.  Id.  An  intent  to  make  reparation,  and  the 
ability  to  do  so,  do  not  make  innocent  what  otherwise  would  be 
criminal.     Id. 

Second  degree. — The  Penal  Code  makes  both  the  forging  of  an 
instrument  and  the  uttering  thereof,  knowing  it  •  to  be  forged, 
forgery  in  the  second  degree.  People  v.  Altman,  70  S.  R.  66;  147 
N.  Y.  473.  It  may  well  be  that  one  person  may  forge  the  instru- 
ment and  another  utter  it,  and  it  is  evident  that  both  acts  should 
be  deemed  equally  criminal.    Id. 

513.  Writing. — The  word  "  writing,"  as  used  in  sections  514, 
515  and  521,  refers  to  an  executed  instrument.  People  v.  Under- 
bill, 58  St.  Rep.  443J  142  N.  Y.  38;  rev'g  58  St.  Rep.  220;  75 
Hun,  329 ;  26  N.  Y.  Supp.  1030. 

514.  People  v.  Underhill,  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030.  was  reversed  in  58  St.  Rep.  443 ;  142  N.  Y.  38. 

Corporation. — By  this  section,  an  officer  of  a  corporation  who 
falsifies,  or  unlawfully  or  corruptly  alters,  erases,  obliterates  or 
destroys  any  accounts,  books  of  accounts,  records  or  other  writing, 
belonging  or  appertaining  to  the  business  of  the  corporation,  is 
guilty  of  forgery  in  the  third  degree.  People  v.  Underhill,  58  St. 
Rep.  443 ;  142  N.  Y.  38;  reversing  58  St.  Rep.  220;  75  Hun,  329; 
26  N.  Y.  Supp.  1030. 

515.  People  v.  Underhill,  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030,  was  reversed  in  58  St.  Rep.  443 ;  142  N.  Y.  38. 

When  committed. — Forgery  in  the  third  degree  is  committed, 
Under  this  section,  by.  any  person  who,  with  intent  to  defraud  or 
to  conceal  any  larceny  or  misappropriation  by  any  person  of  any 
nioney  or  property,  alters  any  writing  belonging  or  appertaining 
to  the  business  of  a  corporation.  People  v.  Underhill,  58  St.  Rep. 
443;  142  N.  Y.  38;  reversing  58  St.  Rep.  220;  75  Hun,  329;  26 
X.  Y.  Supp.  1030. 

When  not. — Where  the  fraudulent  insertion  or  change  was  made 
before  the  execution,  the  offense  committed  is  not  forgery.    Id. 

519.  Certificate  of  stock. — While  the  signatures  of  persons  to 
the  certificate  of  transfer  of  stock  are  genuine,  yet,  if  they  were 
not  then  the  officers  of  the  corporation,  which  the  certificate  rep- 
resented them  to  be,  the  act  of  making  and  uttering  the  certificate 
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is  a  forgery.  Manhattan  L.  Ins.  Co.  v.  Forty-second  &  G.  S.  St. 
F.  R.  R.  Co.  54  St.  Rep.  474;  139  N.  Y.  146;  aff'g  46  St.  Rep. 
130. 

520.  People  v.  Underhill,  58  St.  Rep.  220;  75  Hun,  329;  26 
N.  Y.  Supp.  1030,  was  reversed  in  58  St.  Rep.  443 ;  142  N.  Y.  38. 

521.  Alteration  after  execution. — An  instrument  is  falsified 
within  the  meaning  of  this  section,  only  when,  by  some  alteration 
after  actual  execution,  it  is  made  to  speak  differently  from  what 
it  did  %vhen  signed,  or  given  a  different  effect  in  some  material 
respect,  with  a  fraudulent  or  corrupt  intent.  People  v.  Underhill, 
58  St.  Rep.  444 ;  142  N.  Y.  38 ;  reversing  58  St.  Rep.  220 ;  75  Hun, 
329 ;  26  N.  Y.  Supp.  1030. 

Essentials. — In  order  to  bring  a  case  within  this  section,  the 
thing  or  writing  must  be  forged,  altered  or  counterfeited,  and  if 
it  is,  then  uttering  it  or  passing  it  off  as  true,  is  punishable  as  the 
forgery  itself.  People  v.  Underhill,  142  N.  Y.  38;  58  S.  R.  444; 
rev'g  75  Hun,  329 ;  58  S.  R.  220 ;  26  S.  1030.  It  is  not  necessary 
to  prove  that  the  accused  forged  or  altered  the  writing  himself. 
Id.  It  is  sufficient  if  it  appears  that  he  has  knowingly  uttered  or 
passed  it  off  as  true,  knowing  it  to  be  forged  or  altered.  Id.  But 
this  section  has  no  application  to  a  writing,  the  signature  to  which 
is  genuine,  and  no  change  in  which  is  shown  to  have  been  made 
after  execution,  but  executed  by  the  party  under  a  mistake  or  in 
ignorance  of  the  facts,  induced  by  fraud  or  deceit.    Id. 

False  paper. — Every  false  paper  is  not  necessarily  a  forgery. 
Id. 

Intent. — Where  the  defendant  was  indicted  for  forging  the 
name  of  the  payee  on  a  check  with  intent  to  defraud  the  maker, 
it  is  essential  to  show,  not  only  that  the  drawing  of  the  check  was 
with  intent  to  defraud  the  maker,  but  that  the  act  of  indorsing 
the  payee's  name  thereon  was  with  that  intent.  People  v.  Wiman, 
61  St.  Rep.  66;  9  Misc.  441 ;  29  Supp.  1034. 

Where  the  defendant  is,  in  fact,  authorized  to  draw  checks,  an 
abuse  of  that  authority,  even  if  otherwise  criminal,  cannot  con- 
stitute forgery.    Id. 

If  the  facts  justify  an  honest  belief  that  authority  to  indorse 
it  had  been  given,  it  would  not  be  forgery,  though  such  authority 
was  really  wanting,  because  of  the  absence  of  criminal  intent  with 
regard  to  the  signature.  Id.  The  criminal  intent  is  an  essential 
ingredient  in  the  indictment,  is  traversable,  and  the  defendant 
may  testify  to  his  intent.  Id.;  People  v.  Flack,  34  St.  Rep.  722; 
125  N.  Y.  324;  People  v.  Powell,  63  id.  88;  Stokes  v.  People,  S3 
id.  164;  Duffy  v.  People,  26  id.  593. 

522.  See  annotations  under  sec.  519  of  Penal  Code  in  Appendix. 

Same  name. — That  the  forgery  was  committed  by  a  person  hav- 
ing the  same  name  as  the  genuine  payee,  makes  no  difference. 
Third  Nat.  Bk.  v.  Merchants'  Nat.  Bk.  59  St.  Rep.  360;  76  Hun, 
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'5;  27  Supp.  1070.     The  signature  of  such  person  is  just  as 
uch  a  forgery,  as  though  the  names  had  been  different.   Id. 
523.  See  People  v.  Gardner,  63  St.  Rep.  21 ;  133  N.  Y.  119;  38 
'.  E.  Rep.  1003:  modifying  and  affirming  57  St.  Rep.  18;  73 
Urn,  66;  25  Supp.  1072. 

527.  People  v.  Albow,  53  St.  Rep.  869;  71  Hun,  123;  24  N.  Y. 
•upp.  519,  was  reversed  in  55  St.  Rep.  253. 

See  People  v.  Martin,  61  St.  Rep.  46;  79  Hun,  310;  29  Supp. 
0i. 

Gravamen. — The  selling,  or  offering  to  sell,  counterfeit  money 
)r  tokens  of  value,  or  what  purports  to  be  such,  or  the  aiding  or 
ibetting  any  scheme  or  device  having  for  its  purpose  the  sale  or 
the  putting  into  circulation  of  counterfeit  money  or  tokens,  or 
what  purports  to  be  such,  is  the  gravamen  of  the  offense.  People 
v.  Albow,  55  St.  Rep.  253 ;  rev'g  53  St.  Rep.  869.  It  is  this  of- 
fense alone,  at  which  the  section  is  aimed,  and  it  has  no  reference 
to  any  other  frauds  upon  the  public  or  individuals.    Id. 

528.  Appropriation. — Where  the  defendant,  after  executing  in 
the  name  of  a  railroad  equipment  company  a  contract  for  the  pur- 
chase of  a  street  railroad  with  the  avowed  intention  of  converting 
it  into  an  electric  road,  obtained  possession  of  the  cars  by  repre- 
senting that  he  wished  to  send  them  to  Buffalo  to  be  altered,  agree- 
ing to  return  them  when  changed,  but  instead  of  doing  so,  sold 
and  shipped  them  out  of  the  state,  appropriated  the  proceeds  to 
his  own  use,  and  declined  to  give  any  information  concerning 
them,  the  facts  were  held  sufficient  to  sustain  a  conviction  of  lar- 
ceny in  the  first  degree.  People  v.  Laurence,  53  St.  Rep.  536 ;  70 
Hun,  80;  23  N.  Y.  Supp.  1095. 

False  pretenses. — If  the  prosecutor  parts  with  his  property  for 
an  unlawful  purpose,  no  prosecution  for  false  pretenses  can  be  sus- 
tained. People  v.  Livingstone,  47  A.  D.  283 ;  McCord  v.  People, 
46  N.  Y.  470. 

Indictment. — Where  the  complainant  does  not  intend  to  part 
with  his  title  to  the  property,  but  only  with  the  possession,  an  in- 
dictment and  conviction,  under  first  clause  subd.  1,  are  proper. 
People  v.  Evans,  53  St.  Rep.  591,  594;  69  Hun,  226;  23  N.  Y. 
Supp.  717.  But,  where  he  does  intend  to  part  with  both  the  title 
and  possession,  the  indictment  must  be  drawn  and  the  conviction 
had  under  balance  of  subd.  1  of  this  section.    Id. 

An  indictment,  which  charges  the  defendant  with  larceny  un- 
fer  first  clause  subd.  1  of  this  section,  is  not  sufficient  to  author- 
ze  the  prosecution,  under  balance  of  subd.  1,  to  show  that  he  ac- 
quired possession  of  the  property  by  color  or  aid  of  fraudulent  or 
alse  representation  or  pretense.  Id.  In  order  to  sustain  a  con- 
iction  under  this  subdivision,  the  indictment  must  charge  the 
leans  by  which  the  property  was  obtained.    Id. 

An  indictment,  which  avers  that  the  defendant  took  $300  in 
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United  States  treasury  notes  and  also  "  divers  other  "  bank  note 
of  the  value  of  $300,  plainly  charges  the  offense  of  grand  larcem 
Id. 

Indictment. — An  indictment  for  false  pretenses,  under  this  sec 
tion,  should  state,  with  reasonable  certainty,  the  representation 
actually  made,  the  falsity  thereof,  and  the  facts  intended  to  be  n 
lied  upon  to  establish  such  falsity.  People  v.  Winner,  61  St.  Rq 
783;  80  Hun,  130;  30  Supp.  54. 

Indictment. — An  allegation,  in  the  complaint,  of  taking  mone 
out  of  the  drawer  of  the  complainant's  store  is  equivalent  to  tl 
charge  of  taking  it  out  of  the  possession  of  complainant,  who  mu 
be  deemed,  within  the  language  of  this  section,  the  true  owne 
People  v.  Smith  (Sup.  Ct  3  D.  1895),  67  S.  R.  670;  86  Hun,  48 

Insufficient  proof. — The  evidence  was  held  insufficient,  in  tli 
case,  to  justify  a  conviction,  and  the  defendant  entitled  to  be  di 
charged  unless  further  incriminating  facts  can  be  proved.  Peop 
v.  Gillette,  59  St.  Rep.  176;  76  Hun,  611 ;  28  Supp.  101.  The  a; 
tempt  of  the  defendant  to  escape  was  regarded  by  the  court,  unde 
the  circumstances  of  the  case,  hardly  sufficient  to  justify  such  con 
viction.    Id. 

Intent — Proof. — Where  the  question  is  as  to  the  felonious  intent 
of  the  defendant,  he  cannot  be  precluded  from  showing  that  such 
felonious  intent  did  not  exist,  simply  by  the  production  of  a  paper 
wherein  he  has  written  or  signed  something  inconsistent  with  his 
claim  of  the  non-existence  of  the  felonious  intent.  People  v.  Bar- 
ringer,  59  St.  Rep.  78;  76  Hun,  330;  2.J  Supp.  700.  He  is  not 
estopped  by  any  such  writing.  Id.  The  jury  have  a  right  to  consider 
the  writing,  in  determining  the  question  as  to  the  credibility  of 
the  witness  and  the  weight  to  be  given  to  the  testimony.  Id.  But 
there  is  no  ground  for  the  application  of  the  rule  that  parol  evi- 
dence cannot  be  offered  to  rebut  the  claim  of  felonious  intent.  Id. 

Intent. — A  criminal  intent,  necessary  to  conviction  of  the  crime 
of  larceny,  is  entirely  wanting,  where  the  owner's  clerk  gives  the 
accused  permission  to  take  the  articles  which  he  did  take,  and  it 
is  immaterial  whether  the  clerk  had  authority  to  do  so  or  not. 
People  ex  rel.  Van  Bergen  v.  Welles  (Sup.  Ct.  2  D.  1895),  69  S. 
R.  112;  89  Hun,  96. 

Larceny. — If  the  owner  of  property,  by  trick  or  device,  has  been 
induced  to  part  with  the  possession  thereof,  intending  to  transfer 
an  interest  therein  or  title  thereto,  a  criminal  appropriation  of  suet 
property  will  not  be  a  common  law  larceny,  but  the  crime  of  ob- 
taining  goods  by  false  pretenses.  People  v.  Hughes  (Sup.  Ct.  I  D 
1896),  71  S.  R.  523;  11  N.  Y.  Cr.  154.  To  constitute  a  commoi 
law  larceny,  it  is  not  necessary  that  the  property  stolen  should  t> 
taken  from  the  possession  of  the  owner  by  a  trespass.  Id.  If > 
person  obtains  possession  of  the  property  from  the  owner  for  \ 
special  purpose,  by  some  trick,  device,  artifice,  fraud  or  false  pre 
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tense,  intending  to  appropriate  it  to  his  own  use  and  not  to  the 
special  purpose  for  which  he  received  it,  he  is  guilty  of  larceny. 
Id. 

Larceny. — In  larceny,  an  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  of  the  use  or  benefit  thereof,  or  to  appro- 
priate the  same  to  the  use  of  the  taker,  or  of  any  other  person,  is 
essential  to  establish  the  crime.  People  v.  Gavnor,  **  A.  D.  08: 
87S.R.86;53S.86.  '       'M  ^ 

A  person  is  guilty  of  larceny  who,  with  intent  to  defraud  the  true 
owner  of  his  property,  obtains  the  possession  thereof  by  color  or 
aid  of  fraudulent  representations  or  pretense.  People  v.  Living- 
stone, 47  A.  D.  283. 

Loan. — Where  the  transaction  is  not  a  loan,  but  a  mere  deposit 
of  money  as  security,  to  be  returned  at  the  termination  of  a  con- 
tract of  employment,  and  the  defendant  obtains  possession  of  it 
by  a  trick  or  device,  with  intent  to  deprive  complainant  of  it  and 
convert  it  to  his  own  use,  it  amounts  to  larceny.  People  v.  Evans, 
69 Hun,  226;  53  S.  R.  591 ;  23  S.  717. 

Not  larceny. — Where  boards  have  been  placed  upon  premises 
of  which  the  defendant  is  the  lawful  occupant,  without  his  consent, 
he  is  plainly  under  no  legal  or  moral  obligation  to  allow  them  to 
remain  where  he  found  them.  People  v.  Johnson,  83  S.  R.  203; 
49  S.  203.  He  may  remove  them  to  another  part  of  the  premises, 
for  convenience  or  safe  keeping,  until  they  shall  be  demanded  by 
their  owner.  Id.  And  larceny  can  not  be  predicated  on  his  act  in 
placing  them  in  the  cellar,  unless  it  can  be  held  that  he  thus  se- 
creted, withheld,  or  appropriated  them  to  his  own  use,  with  the  in- 
tent to  deprive  the  true  owner  of  his  property  therein.     Id. 

In  such  case,  the  fact  that  the  removal  was  made  publicly  and 
without  the  slightest  effort  at  concealment,  negatives  the  inference 
of  any  criminal  intent.     Id. 

Pledge. — The  pledge  of  property,  whose  possession  the  pledgor 
obtained  from  the  owner  for  the  purpose  of  selling  it  to  a  third 
person,  is  larceny.    People  v.  Hazard,  28  A.  D.  304;  86  S.  R.  670; 
52  S.  670.     Wrhere  it  appears  that  the  defendant  obtained  the 
possession  of  property  from  its  true  owner,  under  a  statement 
that  he  had  a  customer  to  whom  he  could  sell  it,  and  upon  an 
agreement  that  if  he  did  not  sell  it  he  would  return  it  to  the  owner, 
and  that  upon  the  same  day  he  received  it,  instead  of  selling  it  or 
attempting  to  sell  it,  he  pawned  it  with  a  pawnbroker,  and  re- 
ceived from  him  the  sum  of  $125,  this  evidence  is  sufficient  to 
sustain  a  finding  of  the  jury  that  the  defendant  was  guilty,  under 
this  section  of  the  Penal  Code,  as  being  in  possession,  custody  and 
control,  as  bailee  of  these  diamond  earrings  belonging  to  an- 
other, had  appropriated  the  same  to  his  own  use  by  pawning  them 
and  receiving  the  amount  loaned  upon  them.     Id.     The  subse- 
quent giving  of  the  check  for  the  value  of  the  jewelry  by  the 
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defendant  to  the  complainant  did  not  at  all  change  the  nature  of 
the  relation  that  the  defendant  bore  to  the  property,  or  make  the 
pawning  of  the  diamonds  the  day  the  defendant  received  them, 
any  less  a  crime.     Id. 

Presumption. — No  presumption  of  guilt  can  be  raised  from  the 
possession  of  stolen  property,  except  where  such  possession  is 
shown  to  be  conscious  and  exclusive  on  the  part  of  the  defendant. 
People  v.  Wilson,  151  N.  Y.  403;  aff'g,  7  A.  D.  326;  40  S.  107. 
This  fact  may  be  established  by  circumstances  from  which  the  jury 
can  fairly  infer  it.    Id. 

Proof. — In  order  to  justify  a  conviction  for  the  offense  of  lar- 
ceny, the  taking  must  amount  to  a  trespass  and  be  accompanied 
by  a  felonious  intent  conceived  at  the  time  of  taking  or  after . 
People  v.  Hendrickson,  12  N.  Y.  Cr.  321  ;  80  S.  R.  402;  46  S. 
402.     It  is  proper  to  establish  the  corpus  of  the  crime  by  showing- 
circumstances  from  which  a  legitimate  inference  of  felonious  tak- 
ing may  be  inferred.    Id.    This  may  be  accomplished  by  showing* 
subsequent  possession  of  the  property,  or  such  a  relation  to  its  dis- 
appearance as  raises  the  presumption  that  the  party  charged  ap- 
propriated it.     Id.     In  such  case,  the  proof  should  exclude  the 
existence  of  other  agencies  for  the  removal  of  the  property  tluLn 
^  the  defendant.     Id.     Where  the  circumstances  relied  upon  are 
made  to  do  duty  both  for  the  establishment  of  the  fact  that  a  criine 
has  been  committed,  and  also  for  the  establishment  of  the  crim- 
inal agency  by  which  it  was  committed,  and  both  rest  upon  in- 
ference to  be  derived  from  such  circumstances,  the  charge  must 
fail.    Id. 

Security. — In  People  v.  Morse,  99  N.  Y.  662,  the  defendant 
gave  the  complainant  a  chattel  mortgage  as  security  for  the  pay- 
ment of  the  money,  with  interest,  yet  a  conviction  under  an  in- 
dictment for  larceny,  drafted  under  subd.  1  of  this  section,  was 
sustained.  It  was  held  that  the  acceptance  by  the  complainant 
of  a  promise  that  the  money  should  be  repaid  was  not  conclusive 
evidence  that  he  intended  to  part  with  his  tide  to  it.    Id. 

Similar  acts. — Where  a  person  is  indicted  for  the  commissio*1 
of  the  specific  crime  of  grand  larceny,  proofs  of  acts  and  transac- 
tions of  a  similar  nature,  not  contemporaneous  with  the  acts  al- 
leged in  the  indictment  and  not  connected  with  them  or  the  testi- 
mony given  in  support  of  them,  is  inadmissible.     People  v.  Hurl- 
burt  ( Sup.  Ct.  4  D.  1895) ,  92  Hun,  46.     He  is  entitled  to  a  trial  of 
the  precise  offense  alleged  in  the  indictment,  and  the  indictment 
does  not  call  upon  him  to  be  ready  to  meet  accusations  remote  in 
point  of  time  or  dissimilar  in  character  to  the  ones  specifically 
charged  in  the  indictment.     Id. 

Similar  frauds. — Proof  of  similar  frauds,  which  have  been  per- 
petrated by  defendant  on  other  persons  whom  he  has  succeeded  in 
making  his  victims,  is  competent  upon  the  question  of  intent 
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People  v.  Hughes  (Sup.  Ct.  i  D.  1895),  71  S.  R.  523;  11  N.  Y. 
Cr.  154. 

Special  purpose. — If  a  person  obtains  possession  of  property 
from  the  owner  for  a  special  purpose  by  some  device,  trick,  arti- 
fice, fraud  or  false  pretense,  intending  at  the  time  to  appropriate 
it  to  his  own  use,  and  he  subsequently  does  appropriate  it  to  his 
own  use  and  not  to  the  special  purpose  for  which  he  received  it, 
he  is  guilty  of  larceny.  People  v.  Sumner,  33  A.  D.  338 ;  87  S.  R. 
817;  S3  S.  817. 

Where  a  real  estate  broker  falsely  stated  to  the  complainant, 
a  party  intending  to  purchase  land,  that  another  person  was  ready 
to  purchase  the  same  at  an  increased  price,  and,  at  the  same 
time,  proposed  to  make  an  arrangement  with  the  complainant  by 
which  the  profits  of  the  resale  should  be  divided  between  them, 
and  by  such  means  obtained  money  from  him  to  be  used  for  the 
sole  purpose  of  paying  it  over  to  the  vendor  of  the  land,  which 
was  to  be  conveyed  to  the  complainant  when  satisfied  as  to  the 
title  and  the  value  of  the  property,  the  case  is  not  one  in  which 
one  copartner  gives  money  to  another,  to  be  used  in  the  copart- 
nership business.  The  money  is  given  to  be  used  only  for  a 
specific  purpose  and  under  special  circumstances  and  conditions, 
and  the  copartnership  contemplated  between  the  parties  consti- 
tutes them,  not  joint  owners  of  the  property  to  be  purchased 
but  simply  of  the  product  of  the  sale  thereof.  People  v.  Sumner, 
33  A.  D.  338;  87  S.  R.  817;  53  S.  817. 

Subd.  1. — Where  the  defendant  obtains  possession  of  a  sum  of 
money  by  fraudulent  and  false  representations  and  pretenses,  he 
is  guilty  of  larceny  under  latter  part  of  subd.  1  of  this  section. 
People  v.  Evans,  69  Hun.  226;  53  S.  R.  591 ;  23  S.  717. 

Subject. — A  note,  given  in  consideration  for  a  release  of  real 
property,  is  not  the  subject  of  larceny,  where  no  written  agree- 
ment to  release  has  been  given.  People  v.  Hall,  56  St.  Rep.  223 ; 
74  Hun,  96 ;  26  N.  Y.  Supp.  403 ;  Paine  v.  People,  6  John.  103. 

Insufficient. — In  People  v.  Gillette,  59  St.  Rep.  176;  28  N.  Y. 
Supp.  10 1,  it  was  held  that  the  testimony  was  insufficient  to  justify 
a  conviction  of  larceny,  and  that  the  defendant,  unless  further  in- 
criminating facts  can  be  proved,  should  be  discharged. 

See  People  v.  Leland,  56  St.  Rep.  73;  73  Hun,  162;  25  N.  Y. 
Supp.  943. 

Value. — Upon  the  trial  of  an  indictment  for  larceny,  a  finding 
as  to  the  value  of  the  goods  stolen,  for  the  purpose  of  fixing  the 
degree  of  crime,  will  not  be  disturbed  on  appeal,  where  the  evi- 
dence introduced  on  the  part  of  the  people  was  that  the  value  of 
the  undisputed  articles  exceeded  $25,  and  the  court  charged  that 
the  jury  were  not  bound  by  the  testimony  of  the  people's  wit- 
nesses, but  could  judge  of  the  value  for  themselves,  at  the  same 
time  directed  their  attention  to  the  importance  of  such  determina- 
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tion  to  the  defendant.    People  v.  Alexander  (Sup.  Ct.  i  D.  1805), 
67  S.  R.  475;  87  Hun,  618. 

Subd.  2.— See  Moss  v.  Cohen  (N.  Y.  C.  P.  1895),  71  S.  R.  5. 

530.  Not  proven. — A  conviction  of  grand  larceny  was  held,  in 
People  v.  Lesser,  59  St.  Rep.  130;  76  Hun,  371 ;  27  X.  Y.  Supp. 
750,  not  to  be  sustained  by  the  evidence,  where  the  uncorrobora- 
tive  circumstantial  testimony  of  the  complainant  is  offset  by  the 
positive  denial  of  the  defendant,  supplemented  by  the  proof  of  two 
witnesses  as  to  his  good  character  and  honesty. 

The  evidence  in  People  v.  Rogers,  12  N.  Y.  Cr.  476;  81  S.  R 
893 ;  47  S.  893,  was  held  insufficient  to  warrant  a  conviction  un- 
der this  section. 

531.  See  People  v.  Gardner,  57  St.  Rep.  18,  25 ;  73  Hun,  66; 
25  N.  Y.  Supp.  1072. 

534.  Punishment. — Grand  larceny  in  the  second  degree  is  pun- 
ishable, pursuant  to  this  section,  by  imprisonment  for  a  term  not 
exceeding  five  years.  People  v.  Kerns  (Sup.  Ct.  4  D.  1896),  7 
A.  D.  535 ;  40  S.  243. 

535.  See  People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162;  32 
Supp.  106. 

545.  See  People  v.  Peckens,  153  X.  Y.  576. 

550.  Punishment. — By  this  section  of  the  Code,  a  person  who 
buys  or  receives  any  stolen  property  which  has  been  wrongfully 
appropriated  in  such  manner  as  to  constitute  larceny,  knowing  the 
same  to  have  been  stolen  is  punishable,  by  imprisonment  in  a 
state  prison  for  not  more  than  five  years,  or  in  a  county  jail  for 
not  more  than  six  months,  or  by  a  fine  of  not  more  than  $250,  or 
by  both  such  fine  and  imprisonment.  People  v.  Kerns  (Sup.  Ct. 
4  D.  1896),  7  A.  D.  535;  40  S.  243.  The  crime  of  receiving 
stolen  goods  may,  under  the  Penal  Code,  be  punishable  in  a  differ- 
ent manner  from  that  of  larceny  in  the  second  degree,  and  with  a 
greater  punishment.  Id.  Joinder  of  felonies  is  not  a  ground  foi 
a  reversal,  where  the  sentence  is  single  and  is  appropriate  to  eithei 
count.    Id. 

Receiving  stolen  goods. — Though  larceny  and  the  crime  of  re- 
ceiving stolen  goods  are  separate,  distinct  and  independent,  re- 
quiring different  kinds  of  proof,  a  man  can  be  guilty  of  the  crime 
of  receiving  stolen  goods  from  the  facts  that  he  has  in  his  posses- 
sion the  goods  which  he  himself  has  stolen.  People  v.  Rivello,  39 
A.  D.  454;  91  S.  R.  (57  S.)  420. 

Since  by  the  Penal  Code  the  distinction  between  accessories  and 
principals  has  been  abolished,  the  rule  does  not  obtain  in  respect 
to  every  person  who  may  be  convicted  of  the  crime  of  larceny.  Id. 

The  fact  that,  under  the  Penal  Code,  by  aiding  and  abetting  the 
crime  of  larceny  he  became  a  principal,  in  no  way  brings  such  an 
accessory  within  the  principle  of  the  rule  that  a  person  taking 
goods  feloniously  cannot  receive  them  from  himself  with  a  feloni- 
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ous  intent.  This  rule,  however,  in  no  respect  applies  to  an  in- 
dividual who  was  not  present  at  the  commission  of  the  crime.  Al- 
though he  is  guilty  of  the  principal  offense,  yet,  receiving  the 
goods  from  the  actual  thief,  knowing  their  origin,  he  is  subject 
to  the  penalty  for  receiving  stolen  goods.  Id.  See  annotation  of 
People  v.  Klipfel,  160  N.  Y.  371,  under  sec.  165,  ante. 

Stolen  property. — Though,  upon  the  trial  of  an  indictment  for 
receiving  stolen  goods,  knowing  them  to  have  Been  stolen,  there  is 
no  direct  evidence  that  the  defendant  received  the  goods  from 
any  particular  person  who  had  stolen  them,  nor  any  evidence  that 
he  had  positive  information  when  he  sold  them  that  they  had  been 
stolen,  yet  the  circumstances  as  to  the  manner  of  receiving  them, 
his  manner  of  dealing  with  them,  his  knowledge  and  description 
of  the  person  from  whom  he  claimed  to  have  received  them,  his 
own  acts  in  transferring  them,  the  peculiarities  attending  such 
transfers  and  his  method  of  payments  to  the  alleged  owner,  added 
to  the  fact  that  the  stolen  goods  were  in  his  possession,  may  con- 
stitute potential  evidence  that  the  defendant  possessed  the  guilty 
knowledge  alleged  in  the  indictment.     People  v.  Schooley,   149 
N.  Y.  99;  aff'g,  69  S.  R.  841 ;  89  Hun,  391. 

552.  Fear. — The  crime  of  extortion  is  not  committed,  unless 
the  person  parting  with  his  money  is  induced  to  do  so  by  the 
wrongful  use  of  foroe  or  fear,  or  under  color  of  official  right. 
People  v.  Gardner,  57  St.  Rep.  18;  73  Hun,  66;  25  N.  Y.  Supp. 
1072. 

When  fear  is  a  necessary  ingredient  of  a  crime,  it  must  actually 
exist  at  the  time  of  the  alleged  commission  of  the  offense.  Id.  If 
the  person  alleged  to  have  been  injured  part  with  his  money  or 
property  without  at  the  time  being  in  fear,  a  crime  is  not  com- 
mitted.   Id. 

Where  the  complainant  parts  with  his  money  for  the  purpose  of 
convicting  the  wrongdoer  of  a  crime,  no  offense  is  committed  be- 
cause there  is  no  putting  in  fear.     Id. 

See  People  v.  Gardner,  63  St.  Rep.  21 ;  144  N.  Y.  119;  38  N.  E. 
1003;  modifying  and  affirming  57  St.  Rep.  18;  73  Hun,  66;  25 
Supp.  1072. 

Fear,  such  as  will  constitute  extortion,  may  be  induced  by  a 
threat  to  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened.     People  v.  McLaughlin,  150  N.  Y.  365. 

553.  See  notes  under  preceding  section. 

If  the  threat  is  made  and  the  money  paid  through  fear  of  sub- 
sequent injury,  the  crime  of  extortion  is  established,  whether  or 
not  the  threat  is  put  into  actual  execution.  People  v.  McLaughlin 
(Sup.  Ct.  1  D.  1896),  2  App.  Div.  419.  If  the  threat  is  put  into 
actual  execution,  such  act  will  only  tend  to  prove  that  the  threat 
was  seriously  intended  and  to  aggravate  the  threat.  Id.  If  the 
defendant  has  threatened  to  do  a  lawful  act,  for  example,  to  en- 
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force  an  ordinance  forbidding  any  obstruction  of  the  street  with- 
out permit,  the  receipt  of  money  by  the  defendant  as  a  considera- 
tion for  not  enforcing  such  ordinance,  will  not  constitute  extortion, 
but  bribery.    Id. 

556.  False  promise. — In  Ranney  v.  People,  22  N.  Y.  417,  the 
false  pretense  alleged  was  the  promise  of  the  defendant  to  em- 
ploy the  complainant  at  a  future  time  and  pay  him,  when  he  did 
not  in  fact  intend  to  employ  him.  People  v.  Jeffery,  82  Hun,  409; 
63  S.  R.  588;  31  S.  267.  It  was  held,  in  that  case,  that  the  false 
representation  was  promissory  in  its  nature,  and  that,  for  such 
reason,  a  criminal  charge  could  not  be  sustained.  Id.  But,  in 
People  v.  Jeffery,  ante,  the  defendant  obtained  the  notes  from 
complainant  by  agreeing  that  a  corporation  or  firm  should  there- 
after pay  him  certain  sums  for  oats,  and  that  said  corporation  or 
firm  was  solvent.  The  false  representation  was  as  to  the  solvency 
of  the  firm,  as  to  an  existing  fact  at  the  time  the  representation  was 
made.  The  false  pretense  counted  on  was  not  the  false  promise, 
but  the  statement  as  to  the  solvency  of  the  corporation  or  firm. 
For  this  reason,  the  court,  in  the  latter  case,  sustained  the  indict- 
ment. 

Proof. — Upon  the  trial  of  an  indictment  for  false  pretenses, 
evidence  of  similar  transactions  to  that  on  account  of  which  the 
defendant  is  indicted,  is  proper,  where  it  is  important  to  show  his 
intention.  People  v.  Jeffery,  82  Hun,  409;  63  S.  R.  588;  31  S. 
267. 

Value. — It  is  unnecessary  for  the  people,  in  cases  of  indictment 
under  this  section,  to  allege,  or  on  the  trial  prove,  the  value  of  the 
instrument  which  the  complainant  was  induced  to  sign  by  the  false 
pretenses  of  the  defendant.  People  v.  Jeffery,  63  St.  Rep.  588; 
82  Hun,  409;  31  Supp.  267. 

558.  Threats. — In  case  a  person  has  committed  a  crime  which 
has  come  to  the  knowledge  of  another,  and  the  latter,  for  the  pur- 
pose  of  extorting  money  from  the  former,  writes  him  a  letter 
threatening  to  accuse  him  of  the  crime,  he  is  guilty  of  a  felony 
under  this  section.  People  v.  Eichler,  58  St.  Rep.  177;  75  Hun, 
26 ;  26  N.  Y.  Supp.  998. 

The  fact  that  he  believes,  or  even  knows,  that  the  person  threat- 
ened has  committed  the  crime  of  which  he  is  threatened,  does  not 
make  the  act  less  criminal.  Id.  Such  belief  is  no  defense,  and  is 
not  even  a  mitigating  fact.    Id. 

A  threat  "  to  proceed  against  you  criminally/'  is  equivalent  to 
a  threat  to  accuse  the  person  of  a  crime.  People  v.  Eichler,  5° 
St.  Rep.  177:  75  Hun,  26;  26  N.  Y.  Supp.  998;  People  v.  Gillian, 
18  St.  Rep.  681 ;  50  Hun,  35;  aff'd  23  St.  Rep.  996;  115  N.  Y. 
643.  In  the  case  last  cited,  the  point  was  made  that  the  writing 
must  contain  a  threat  to  do  one  of  the  four  things  named  in  this 
section,  but  it  was  held  that,  while  a  threat  of  the  character  men- 
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tioned  in  this  section  must  be  made  in  the  letter  or  writing,  it  was 
quite  competent  to  introduce  oral  evidence  to  explain  the  lan- 
guage used.  Neither  in  this  case,  nor  in  People  v.  Thompson, 
97  N.  Y.  313,  did  the  letters  threaten  to  accuse  a  person  of  a 
particular  crime,  but  in  both  it  was  held  to  be  competent  for  the 
people  to  introduce  testimony  showing  the  existing  relations  be- 
tween the  parties  explanatory  of  the  intent  of  the  defendants. 

680.  Threat. — Where  a  person  has  committed  a  crime,  which 
has  come  to  the  knowledge  of  another,  and  the  latter,  for  the  pur- 
pose of  extorting  money  from  the  former,  orally  threatens  to  ac- 
cuse him  of  the  crime,  he  is  guilty  of  a  misdemeanor  under  this 
section.  People  v.  Eichler,  58  St.  Rep.  177;  75  Hun,  26;  26  N.  Y. 
Supp.  998. 

562.  The  fact  that  defendant  resides  with  plaintiff's  husband, 
though  not  married  to  him ;  that  she  assumes  his  surname,  and  un- 
der such  name  has  executed  papers  and  dealt  with  tradespeople, 
as  his  wife,  does  not  constitute  a  violation  of  this  section. 
Hodecker  v.  Strieker,  20  A.  D.  245 ;  80  S.  R.  808 ;  46  S.  808. 

571.  This  section  relates  specifically  to  property  upon  which 
a  mortgage  or  instrument  intended  to  operate  as  such  is  a  lien, 
and,  in  order  to  bring  the  case  within  the  section,  that  which  is 
the  subject  of  the  lien  must  be  something  answering  the  descrip- 
tion of  property,  and  capable  of  being  mortgaged.  People  v. 
Durante.  12  N.  Y.  Cr.  318;  79  S.  R.  1073;  45  S.  1073.  A  liquor 
tax  certificate  is  property  which  may  be  the  subject  of  a  chattel 
roortgage,  within  the  meaning  of  this  section.    Id. 

577.  See  Burges  v.  Jackson,  80  S.  R.  326  (46  S.  326). 

579.  Gravamen. — The  gravamen  of  the  charge,  under  this  sec- 
tion, is  that  the  defendant,  knowing  that  the  insurance  company, 
against  whom  he  presents  his  claim,  was  not  indebted  to  him  in 
the  amount  claimed,  falsely  and  fraudulently  magnified  his  loss  and 
claimed  such  larger  amount.    Id. 

What  constitutes  offense. — The  presentation  of  a  false  and 
fraudulent  claim  for  the  payment  of  a  loss  upon  a  contract  of  in- 
surance, constitutes  an  offense  under  this  section.  People  v.  Spie- 
gel. 56  St.  Rep.  727;  75  Hun,  161 ;  26  N.  Y.  Supp.  1041. 

585.  See  Shaffer  v.  Martin,  83  S.  R.  853,  858  (49  S.  853.  858). 

592.  Evidence. — On  the  trial  of  an  indictment  of  the  president 
of  a  bank  under  this  section  of  the  Code,  the  evidence  that  he  was 
in  the  bank  when  the  examiner  called  and  knew  the  object  of  the 
visit,  is  sufficient,  though  he  did  not  personally  show  the  books, 
to  establish  the  facts  that  he  exhibited  the  books.  People  v.  Hel- 
mer  (Sup.  Ct.  5  D.  1895),  67  S.  R.  180;  85  Hun,  560.  In  such 
case,  it  is  incumbent  upon  the  people  to  show  that  the  defendant 
knew  that  the  books  contained  false  and  fraudulent  entries,  and 
x  that  defendant  presented  or  exposed  them  to  the  examiner  with 
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the  intent  to  deceive  him.  Id.  In  this  case,  the  cashier  of  the 
bank,  who  had  been  misappropriating  the  funds,  had  forged,  in 
order  to  cover  up  his  defalcations,  a  number  of  promissory  notes 
which  he  entered  in  the  discount  book  of  the  bank.  The  president 
was  not  aware  of  this  defalcation,  and,  when  asked  by  the  ex- 
aminer for  permission  to  take  the  suspected  papers  away  from  the 
bank  under  a  promise  to  return  them,  refused  to  give  such  consent 
without  authority  from  the  directors  of  the  bank.  And  it  was 
held  that  this  refusal  on  the  part  of  the  president  was  not  any 
evidence  of  guilt  on  his  part.    Id. 

Indictment. — This  section  makes  it  a  crime  to  exhibit  to  a  pub- 
lic officer  a  false  book  "  with  intent  to  deceive  such  officer  or  board 
in  respect  thereto.'*  People  v.  Helmer,  13  A.  D.  426;  77  S.  R. 
642;  43  S.  642.  It  is  not  necessary  that  the  offense  should  be 
charged  in  the  language  of  the  statute,  but  it  is  sufficient  if  the 
criminal  act  is  set  forth  by  words  which  plainly  describe  the  of- 
fense, though  words  other  than  those  of  the  statute  are  used.  Id. 
Punishment. — This  section  provides,  among  other  things,  that 
an  officer  of  a  corporation,  who  knowingly  exhibits  a  false  book  to 
any  public  officer  authorized  by  law  to  investigate  its  affairs,  with 
intent  to  deceive  such  officer  in  respect  thereto  is  punishable  by 
imprisonment  not  to  exceed  ten  vears.  People  v.  Helmer,  154 
N.  Y.  596;  13  N.  Y.  Cr.  1. 

593.  Recognizance. — Where  the  principal,  after  default  in  ap- 
pearing for  examination,  is  indicted  and  afterwards  discharged 
together  with  his  bail  in  the  indictment,  the  recognizance  for  his 
original  examination  should  not  be  enforced.  People  v.  Samuels 
54  St.  Rep.  836;  5  Misc.  585;  25  N.  Y.  Supp.  81. 

601.  Knowledge. — Proof  merely  #of  the  insolvency  of  a  bank 
when  a  deposit  was  made  does  not  justify  an  inference  that  the 
officers  and  directors  knew  of  such  insolvencv  so  as  to  permit  the 
depositor  to  recover  back  the  deposit  as  for  fraud  of  the  bank. 
Stapleton  v.  Odell,  21  Misc.  94;  81  S.  R.  13;  47  S.  13. 
608.  Section  608,  was  repealed  by  chap.  377  of  1884. 
615.  Forging,  etc. — The  sale  of  forged,  altered,  used  or  stolen 
tickets,  is  made  a  punishable  offense  under  other  sections  of  the 
Penal  Code.  People  ex  rel.  Tvroler  v.  Warden  of  Prison,  157 
N.Y.i  16. 

Unconstitutional. — These  sections  which  prohibit  and  subject 
to  punishment  as  a  crime,  the  selling  of  tickets  for  passage  on  ves- 
sels or  railroad  trains,  by  any  person  except  common  carrier* 
and  their  specially  authorized  agents,  transcend  the  police  powei 
and  violate  the  constitutional  guarantees  of  civil  rights  and  priv- 
ileges and  of  liberty  (N.  Y.  Const,  art.  t,  sees.  1.  6),  in  so  fai 
as  they  undertake  to  prohibit  citizens  of  the  state  from  engaging 
in  the  business  of  brokerage  in  passage  tickets.  People  ex  rel 
Tyroler  v.  Warden  of  Prison,  157  N.  Y.  116. 
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639.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  20 
Supp.  894. 

Information.— In  order  to  charge  an  offense  under  this  sec- 
tion, the  information  should  allege  that  the  defendant  willfully 
or  maliciously  did  the  act  set  forth.  Hewitt  v.  Newburger,  57 
St.  Rep.  821 ;  141  N.  Y.  538;  rev'g  48  St.  Rep.  811 ;  20  N.  Y. 
Supp.  913. 

Knowledge. — It  is  not  necessary,  in  all  cases,  to  constitute  a 
crime  that  the  defendant  should  know  that  the  statute  prohibits  his 
act.  •Hewitt  v.  Newburger,  141  N.  Y.  538;  57  S.  R.  821 ;  rev'g 
48  S.  R.  811 ;  20  S.  913;  People  v.  Stevens,  14  St.  Rep.  808;  109 
N.  Y.  159.  It  is  sufficient  if  he  does  the  act  prohibited  when  the 
statute  makes  the  mere  act  itself  unlawful.  Hewitt  v.  New- 
burger, ante.  But,  where  a  particular  intent  is  an  ingredient  of 
the  crime,  the  mere  doing  of  the  prohibited  act  does  not  constitute 
the  crime,  unless  accompanied  with  unlawful  intent.  Id.  The 
cases  of  larceny,  receiving  stolen  goods,  or  passing  counterfeit 
money,  are  illustrations.  Id.  The  same  act  may,  in  one  case,  be 
larceny,  or  forgery,  or  a  guilty  reception  of  stolen  property,  and, 
in  another  case  be  wholly  innocent,  depending  on  the  intent.    Id. 

When  no  crime. — If  the  defendant  is  proceeding  under  a  claim 
of  title  and  insisting  that  certain  walls  are  being  erected  on  his 
land,  he  commits  no  crime  in  threatening  to  remove  them.  Hewitt 
v.  Newburger,  141  N.  Y.  538;  57  S.  R.  821  ;  rev'g  48  S.  R.  811 ; 
20  S.  913. 
840.  Amended  by  chap.  164  of  1894. 

Subd.  11.— See  Rice  v.  Buffalo  Steel  House  Co.  17  A.  D.  462; 
79  S.  R.  277;  45  S.  277. 
652.  See  Lechner  v.  Village  of  Newark,  19  Misc.  452. 
Bicyck. — The  act  of  willfully  riding  a  bicycle,  by  any  person, 
upon  a  sidewalk,  without  authority  or  necessity,  whether  in  a 
tillage,  city  or  the  country,  is  a  violation  of  this  section  of  the 
Code.    People  v.  Meyer,  26  Misc.   117.     The  burden  is  on  the 
people  to  prove  that  the  defendant  willfully  rode  a  bicycle  along 
upon  a  sidewalk  without  authority  or  necessity.    Id.    A  conviction 
cannot  be  sustained  where  there  is  no  evidence  that  the  road  was 
a  public  highway.    Id.    The  word  "  sidewalk,"  used  in  section  652 
I    of  the  Penal  Code,  means  a  sidewalk  along  a  highway.    Id. 

654.  Application. — This  section  was  intended  to  cover  cases 
that  had  not  been  provided  for  by  any  other  law.  People  v.  Knatt, 
156  N.  Y.  302;  13  N.  Y.  Cr.  92. 

Defense. — No  offense  is  committed  under  this  section,  where 
a  boat  is  destroyed  in  an  effort  to  protect  a  pond  against  the  per- 
sistent, repeated  and  defiant  trespass  upon  the  rights  of  the  owner 
of  such  pond.  People  v.  Kane,  59  St.  Rep.  32 ;  142  N.  Y.  366. 
The  owner  of  the  pond  is  not  bound  to  resort  to  an  action  at  law 
instead  of  himself  defending  his  possession.     Id. 
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Another  remedy  might  be,  to  endure  the  presence  of  the  boat 
upon  the  water,  but  watch  for  the  trespasser's  use  of  it,  and  then 
employ  force  enough  to  eject  it  and  him.  Id. ;  Filkins  v.  People, 
69  N.  Y.  101.  But  the  owner  is  not  bound  to  wait  for  such  act, 
nor  pursue  a  mode  of  resistance  sure  to  end  in  personal  violence. 
Id. 

How  far  one  may  go,  what  force  one  may  use,  what  acts  or 
defense  are  excusable,  in  the  protection  of  premises  or  property, 
are  usually  mixed  questions  of  law  and  fact  to  be  submitted  to  the 
jury  under  proper  instructions  from  the  court.  People  v.  Kane, 
59  St.  Rep.  33;  142  N.  Y.  366;  Filkins  v.  People,  ante.  They 
always  depend  upon  the  facts  and  circumstances  of  the  particular 
case,  such  as  the  manner  and  character  of  the  trespass,  the  in- 
strumentalities through  which  it  is  accomplished,  and  the  oppor- 
tunities or  reasonable  means  of  defense.     People  v.  Kane,  ante. 

See  notes  under  section  639,  ante. 

Information. — In  order  to  charge  an  offense  under  this  section, 
the  information  should  aver  that  the  defendant  unlawfully  and 
willfully  did  the  act  specified.  Hewitt  v.  Newburger,  57  St.  Rep. 
821 ;  141  N.  Y.  538 ;  rev  g  48  St.  Rep.  81 1 ;  20  N.  Y.  Supp.  913. 

Treble  damages. — Under  subd.  3  of  this  section,  a  party,  who 
unlawfully  and  willfully  destroys  the  property  of  another,  is  liable, 
in  addition  to  the  punishment  prescribed  herein,  to  treble  damages 
for  the  injury  done,  to  be  recovered  in  a  civil  action.  Prignitz  v. 
McTiernan,  18  Misc.  651 ;  jj  S.  R.  974;  43  S.  974. 

654a. — See  Lechner  v.  Village  of  Newark,  19  Misc.  452. 

655.  See  People  v.  Theobold  (Sup.  Ct.  4  D.  1895),  71  S.  R. 
527;  92  Hun,  182. 

Overdriving. — Overdriving  is  made  a  misdemeanor  by  this  sec- 
tion. Rutherford  v.  Krause,  60  St.  Rep.  679;  8  Misc.  547;  29 
Supp.  787;  24  C.  P.  1. 

This  is  defined  by  sec.  669,  post,  as  torture  or  cruelty  to  an 
animal  not  a  human  being,  which  includes  "  every  act,  omission 
or  neglect  whereby  unjustifiable  physical  pain,  suffering  or  death 
is  caused  or  permitted."     Id. 

The  punishment  therefor  is  provided  under  subd.  57,  sec.  56  of 
the  Criminal  Code.     Id. 

656.  Abandonment. — An  officer  of  a  society  for  the  prevention 
of  cruelty  to  animals  is  liable  for  an  abandoned  animal  killed  by 
him,  unless  he  proves  that  it  was  past  recovery  for  anv  useful  pur- 
pose. Sahr  v.  Scholle  (Sup.  Ct.  2  D.  1895),  69  Si  R.  453'.  *9 
Hun,  42.  The  determination  of  the  two  reputable  citizens,  re- 
ferred to  in  this  section,  if  made  without  notice  to  the  owner,  is 
not  conclusive  on  him.  Id.  Before  there  can  be  such  conclusive 
determination  as  will  result  in  depriving  the  owner  of  his  property, 
he  is  entitled  to  a  hearing.     Id.     In  the  case  last  cited,  the  evi- 
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lence  was  held  sufficient  to  establish  that  the  abandoned  animal 
iras  past  recovery  for  any  useful  purpose. 

680.  Indictment. — Indictment,  which  charges  defendant  with 
willfully  and  maliciously  mixing  poison  with  salt  and  scattering 
he  same  in  a  pasture  where  the  cattle  of  another  were  kept,  with 
the  intent  that  the  poison  so  mixed  with  salt  should  be  taken  by 
the  cattle,  and  that  it  was  so  taken  and  as  a  result  three  cows  and  a 
bull  were  destroyed,  states  a  misdemeanor  under  sec.  660,  Penal 
Code.    People  v.  Knatt,  156  N.  Y.  302 ;  13  N.  Y.  Cr.  92. 

Special  Sessions. — The  offense,  prescribed  by  this  section,  comes 
within  the  meaning  of  the  term  "  cruelty  to  animals,"  as  used  in 
sec.  56  of  the  Code  of  Criminal  Procedure,  so  that  courts  of 
special  sessions  have  jurisdiction  over  it  in  the  first  instance. 

People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162 ;  32  Supp.  106. 

668.  Fines. — This  section  is  not  repealed,  either  expressly  or  by 
implication,  by  the  charter  of  the  city  of  Gloversville.  American 
Society,  etc.  v.  City  of  Gloversville,  60  St.  Rep.  808 ;  78  Hun,  40 ; 
29  Supp.  257.  Fines  imposed  and  collected  for  violations  of  this 
section  are  payable,  on  demand,  to  the  Society  for  the  Prevention 
of  Cruelty  to  Animals.  Id.  This  provision  relates  to  such  prose- 
cutions anywhere  in  the  state.     Id. 

Warrant. — See  Fox  v.  Mohawk  &  H.  R.  Humane  Soc.,  82  S. 
R.625,  628;  48  S.  R.  625,  628. 

Any  agent  or  officer  of  any  such  society  may  arrest  without 
warant,  and  bring  before  the  court  or  magistrate  having  juris- 
diction, any  person  offending  against  any  of  the  provisions  of 
title  16  of  the  Penal  Code.  Fox  v.  Mohawk  &  H.  R.  Humane 
Soc.  20  Misc.  461 ;  80  S.  R.  232 ;  46  S.  232.  Any  person  who  shall 
interfere  with  or  obstruct  any  such  officer  or  agent  in  the  discharge 
of  his  duties  is  guilty  of  a  misdemeanor.     Id. 

669.  See  Rutherford  v.  Krause,  60  St.  Rep.  680 ;  8  Misc.  547 ; 
29  Supp.  787;  24  C.  P.  1. 

This  section  defines  the  caption  of  title  16  of  the  Penal  Code. 
People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162;  32  Supp.  106. 

671.  Attorneys  may  defend  themselves. — The  last  section  does 
not  affect  sees.  78,  79,  80  and  81  of  the  Code  of  Civil  Procedure, 
and  does  not  prohibit  an  attorney  from  defending  himself  in 
person,  as  attorney  or  as  counsel,  when  prosecuted  either  civilly 
or  criminally. 

672.  Fraudulent  claim. — This  section,  and  the  crime  defined  in 
it,  are  plainly  distinguishable  from  section  165  referred  to.  Peo- 
ple v.  Stock,  21  Misc.  147;  12  N.  Y.  Cr.  420;  81  S.  R.  94;  47  S. 
94.  The  one  is  malfeasance  in  office  by  the  official  in  auditing 
or  paying  a  false  claim,  while  the  other  is  the  presentation  of  a 
fraudulent  claim  to  an  auditing  board  for  allowance  or  payment. 
Id.     Only  a  public  official  can  be  guilty  of  the  crime  charged  in 


398  Appendix  to  the  Penal  Code 

one  section,  while  in  the  other  it  is  not  the  official,  but  the  perso 
presenting  the  claim,  who  commits  the  felony.     Id. 

An  indictment,  under  section  672  of  the  Penal  Code,  which  a 
leges  the  presentation  of  the  claim,  alleges  the  presentation  of  tr. 
bill,  the  fact  that  it  was  false  and  fraudulent,  and  known  to  be  s 
by  the  defendant  when  he  presented  it,  that  various  of  the  item 
contained  in  the  bill  for  which  the  defendant  charged  were  entirel 
fictitious  to  the  knowledge  of  the  defendant,  contains  a  full  state 
ment  of  all  the  facts  necessary  to  constitute  the  offense.  PeopI 
v.  Coombs,  158  N.  Y.  532.  In  such  case,  it  is,  of  course,  incum 
bent  upon  the  prosecution  to  show,  to  the  satisfaction  of  the  jury 
that  the  defendant  knowingly  presented,  or  caused  to  be  presented 
a  false  and  fraudulent  bill  for  audit  to  an  officer  authorized  by  law 
to  audit  and  allow  the  same.  Id.  Where  the  fraudulent  bill  de- 
scribed in  the  indictment  was  presented  to  the  auditor  by  the  de- 
fendant's clerk,  and  it  could  not  be  shown  that  he  personally  pre- 
sented the  bill,  it  was  competent  to  show  that  he  had  received  the 
proceeds.     Id. 

Presenting  the  claim,  if  fraudulent,  by  a  supervisor  to  the  audi- 
tor, was  a  crime  within  the  provisions  of  this  section.  People  v. 
Klipfel,  37  A.  D.  224. 

What  is  not. — Where  the  claim  is  unliquidated  and  not  con- 
tracted for  at  any  special  price,  or  the  subject  of  any  statutory 
provision,  a  statement  of  excessive  or  exorbitant  value,  unaccom- 
panied by  any  false  statement  of  collateral  circumstances,  does  not 
constitute  an  indictable  offense.  People  v.  King,  12  N.  Y.  Cr. 
242 ;  78  S.  R.  287 ;  44  S.  287. 

674a.  Chap.  259  of  1894  prohibits  persons  from  unlawfully 
using  or  wearing  the  badge  of  the  union  veteran  legion  in  this 
state. 

Amended  by  chap.  505  of  1894. 

674b.  This  section  was  added  by  chap.  551  of  1894.  and  went 
into  effect  May  8,  1894. 

674c.  This  section  was  added  by  chap.  551  of  1894,  and  went 
into  effect  May  8,  1894. 

674d.  This  section  was  added  by  chap.  551  of  1894.  and  went 
into  effect  May  8,  1894. 

674e.  This  section  was  added  by  chap.  551  of  1894,  and  went 
into  effect  May  8,  1894. 

6S6.  See  notes  under  section  34,  ante. 

See  People  v.  Gardner.  63  St.  Rep.  21 ;  144  N.  Y.  119;  38  N. 
E.  1003 ;  modifying  and  affirming  57  St.  Rep.  18 ;  73  Hun,  66;  *5 
Supp.  1072. 

668.  Evidence. — Where  the  people  wish  to  prove  that  another 
person,  previously  convicted  for  same  offense,  was  one  of  the  men 
connected  with  the  burglary  in  question,  tljat  fact,  as  against  the 
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defendant,  canhot  be  shown  by  the  indictment,  plea  or  judgment 
of  conviction  against  such  person,  where  the  defendant  was  not  a 
party  to  the  criminal  action  against  him.  People  v.  Shinburne,  84 
S.  R.  51 ;  50  S.  51.  See  remarks  of  Gray,  J.,  in  People  v.  Kief, 
126  N.  Y.  661,  663,  664;  27  N.  E.  556. 

Former  offense. — Though  sections  707-711,  only  prescribe  in- 
creased punishment  to  second  offenders  and  say  nothing  about 
charging  the  fact  of  a  conviction  for  a  former  offense  in  the  in- 
dictment, it  has  always  been  the  practice,  and  it  is  held  necessary, 
to  so  charge  and  prove  it,  in  order  to  convict,  and  enable  the  court 
to  inflict  the  increased  punishment.  Matter  of  Kenny,  83  S.  R. 
(49  S.)  1037.  The  defendant  is  entitled  to  a  constitutional  trial 
of  the  question  of  the  former  conviction.  Id. ;  People  v.  Youngs, 
1  Caines,  37;  Wood  v.  People,  53  N.  Y.  511 ;  Johnson  v.  People, 

55  W.  512. 

Indictment. — Under  this  section,  the  indictment  should  charge 
the  first  conviction.  People  v.  Sickles,  84  S.  R.  (50  S.)  377. 
There  is  no  practice  in  this  state  which  permits  a  defendant  to 
admit  part  of  the  charges  of  an  indictment,  and  restrict  the  trial 
to  the  other  charges  put  in  issue.     Id. 

Indictment. — The  indictment  of  the  person  accused  of  being  a 
second  offender  must  bring  the  case  within  the  statute,  by  setting 
forth  the  facts  depended  upon  for  the  imposition  of  the  severer 
punishment  prescribed  by  the  Penal  Code.  People  v.  Sickles, 
156  N.  Y.  277;  13  N.  Y.  Cr.  277.  In  the  absence  of  some  statu- 
tory provision  permitting  it,  the  defendant  cannot  plead  in  part, 
and  thus  restrict  the  issue  and  the  proof  to  be  offered  under  the 
indictment.  Id.  This  section  does  not  conflict  with,  and  destroy, 
the  presumption  of  innocence,  to  which  he  is  entitled  under  the 
law,  and  deprive  him  of  his  liberty  without  that  due  process  of 
law  which  is  guaranteed  by  the  Constitution  to  every  citizen.  Id. 
In  enacting  that,  upon  a  conviction  for  a  second  offense,  the 
punishment  shall  be  one  of  greater  severity,  the  legislature  has 
acted  in  accordance  with  the  dictates  of  a  wise  policy  and  has  in- 
vaded no  constitutional  right.     Id. 

Reform. — Where,  on  trial  of  indictment  under  section  508  of 
Penal  Code,  it  appears  that  the  defendant  had  been  previously 
indicted  and  convicted  of  a  crime,  it  is  proper  to  exclude  a  ques- 
tion directed  to  showing  defendant's  efforts  to  reform.  People 
v.  Thompson.  33  A.  D.  177;  87  S.  R.  497;  53  S.  497;  13  N.  Y. 
Cr.  273. 

Second  offense. — A  provision  of  law  authorizing  the  people, 
upon  a  plea  of  not  guilty,  to  prove  a  former  offense  charged  in  the 
indictment,  even  though  it  is  admitted  by  the  defendant,  is  not  on 
that  ground  unconstitutional.  People  v.  Sickles,  84  S.  R.  377 ; 
5°  S.  377.     Under  this  section,  for  the  second  offense  the  de- 
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fendant  must  be  sentenced  to  at  least  the  longest  term  provided 
as  a  punishment  for  the  first  offense,  and  may  be  sentenced  for 
twice  that  time.     Id. 

Unconstitutional. — Sections  707-711,  chap.  378  of  1896,  which 
make  the  term  of  imprisonment  of  a  person  committed  to  the 
workhouse  for  public  intoxication  to  depend  upon  the  determina- 
tion of  the  workhouse  superintendent  and  commissioner  of  cor- 
rection whether  he  has  previously  been  convicted  of  a  like  offense, 
without  giving  him  an  opportunity  to  be  heard  thereon,  deprive 
him  of  liberty  without  due  process  of  law,  within  sec.  6,  art.  1, 
State  Constitution  and  art.  14,  Federal  Constitution.  Matter  of 
Kenny,  83  S.  R.  1037;  49  S.  1037. 

688.  Former  conviction. — Inability  to  prove  such  former  convic- 
tion, does  not  deprive  the  trial  court  of  the  right  to  proceed  to  try 
thef question  of  the  prisoner's  guilt  for  the  very  crime  for  which 
he  was  indicted ;  nor  in  this  is  there  anv  variance  or  inconsistency. 
,  People  v.  Reilly,  97  S.  R.  18;  63  S.  18.' 

690.  See  dissenting  opinion  in  People  v.  Sickles,  84  S.  R.  377 ; 
50  S.  377. 

Chapter  357  of  1873  was  in  effect  repealed  by  section  690  of 
the  Penal  Code  and  sections  510-514  of  the  Code  of  Criminal 
Procedure.  People  ex  rel.  Sloane  v.  Fallon,  27  Misc.  16;  13  N. 
Y.  Cr.  553. 

698.  Female  convict. — This  section,  as  amended,  provides  that 
any  woman  over  the  age  of  sixteen  years,  who  shall  be  convicted 
of  a  felony,  shall,  when  the  sentence  imposed  is  less  than  one  year, 
be  committed  to  the  county  jail  of  the  county  where  convicted,  or 
to  a  penitentiary,  or  to  a  house  of  refuge  for  women,  but,  when 
the  sentence  shall  be  for  a  longer  term,  such  female  must  be  com- 
mitted to  the  state  prison  at  Auburn.  People  ex  rel.  Olcott  v. 
House  of  Refuge  for  Women  at  Hudson,  81  S.  R.  767 ;  47  S.  767. 
This  section  was  not  repealed  by  section  146  of  State  Charities 
Law.     Id. 

699.  Amended  by  chap.  726  of  1894. 

700.  See  act  to  incorporate  the  Burnham  Industrial  Farm, 
passed  May  12,  1886,  as  amended  by  chap.  414  of  1894. 

701.  Chap.  187  of  1881,  which  provides  for  the  'establishment 
of  a  house  of  refuge  for  women,  was  amended  by  chap.  253  of 

i89S. 
Authority. — Authority  is  given  by  this  section  to  the  courts  to 

direct  a  confinement,  in  a  house  of  refuge,  of  juvenile  delinquents. 

People  ex  rel.  Zeese  v.  Masten,  61  St.  Rep.  580;  79  Hun,  580;  29 

Supp.  891.     And  the  manner,  in  which  such  power  shall  be  exer- 

ciseu/is  regulated  to  some  extent  by  section  713,  post.     Id. 

704.  Fine. — The  court  has  no  power  to  impose  imprisonment 

in  a  state  prison  for  nonpayment  of  a  fine,  as  the  judgment  in  such 
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case  must  be  executed  by  the  sheriff  of  the  county.     People  ex 
rel.  Gately  v.  Sage  (Westchester  Co.  Ct.  1896),  17  Misc.  712;  41 

s.  531. 

713.  Authority. — Section  701,  ante,  gives  authority  to  the 
courts  to  direct  a  confinement  of  juvenile  delinquents  in  a  house 
of  refuge,  and  this  section  regulates  to  some  extent  the  manner  in 
which  such  power  shall  be  exercised.  People  ex  rel.  Zeese  v. 
Masten,  61  St.  Rep.  580;  79  Hun,  580;  29  Supp.  891. 

This  section  seems  to  require  a  child  under  sixteen  years  of  age 
to  be  committed  to  some  reformatory,  charitable  or  other  institu- 
tion, authorized  to  receive  and  take  charge  of  minors,  and  to  pro- 
vide that,  when  he  is  so  sentenced,  the  institution,  "  until  majority 
or  for  a  shorter  term,"  may  subject  him  to  such  dicipline  and  con- 
trol as  a  parent  *'  may  lawfully  exercise  over  a  minor/'     Id. 

714.  See  Donahue  v.  Wippert,  60  St.  Rep.  173;  7  Misc.  506; 
28  Supp.  495. 

Witness. — Under  this  section,  a  convict  is  just  as  competent  as 
any  other  person  to  testify  in  any  criminal  proceedings.  People 
v.  Sebring  (Sup.  Ct.  O.  &  T.  1895),  69  S.  R.  612;  14  Misc.  31. 

Where  the  witness  has  been  convicted  of  perjury,  the  fact  of 
conviction  may  be,  under  this  section  of  the  Code,  proved  by  the 
cross  examination  of  the  witness.  People  v.  Williams  (Sup.  Ct. 
4  D.  1895),  71  S.  R.  541 ;  92  Hun,  354;  aff'd,  149  N.  Y.  1. 

At  common  law,  persons  convicted  of  infamous  crimes  were 
excluded  from  being  witnesses  altogether,  but  by  statutes  adopted 
in  most  of  the  United  States  the  disqualification  of  infamy  is 
removed,  and  the  conviction  may  be  proved  to  affect  credibility, 
and  by  our  Penal  Code,  section  714,  a  person  convicted  of  a  crime 
is  a  competent  witness  in  any  cause  or  proceeding,  civil  or  crim- 
inal, but  the  conviction  may  be  proved  for  the  purpose  of  affecting 
the  weight  of  his  testimony,  either  by  the  record  of  a  conviction 
or  by  his  cross-examination.  People  v.  Dorthy,  13  N.  Y.  Cr.  137; 
80  S.  R.  970 ;  46  S.  970.  The  rule  goes  no  further  than  to  per- 
mit the  witness  to  be  asked  as  to  specific  facts  or  acts  in  his  own 
career  which  tend  to  discredit  him,  or  to  impeach  his  moral  char- 
acter ;  and  that  only  to  a  reasonable  extent,  within  the  discretion 
of  the  court,  subject  to  review,  however,  if  that  discretion  is 
abused.  Id. ;  Ryan  v.  People.  79  N.  Y.  593 ;  People  v.  Irving, 
95  id.  544-546,  and  cases  cited;  Spiegel  v.  Hays,  118  N.  Y.  660; 
22  N.  E.  1 105. 

But  the  proceeding  to  disbar  an  attorney  under  sections  67- 
69  of  the  Code  of  Civil  Procedure  is  a  summary  one.  Id.  A  wit- 
ness cannot  be  compelled  to  state  whether  he  has  been  indie; '  d. 
Id.  An  indictment  is  an  accusation  from  a  body  charged  and 
sworn  to  investigate  crime  upon  the  oath  of  witnesses,  and  it  acts 
thority  for  proving,  under  the  guise  of  a  proceeding  to  suspend  an 
51 
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judicially.  Id.  But  People  v.  Reavey,  38  Hun,  418, 
attorney,  the  charges  made  against  him  upon  which  that « 
was  obtained.  Id.  The  mere  fact,  only,  of  the  suspe 
shown.  That  is  very  different  from  a  case  where  the  p 
seeks  to  prove  the  charges  upon  which  the  disbarment  \va: 
and  to  establish  that  several  distinct  felonies  had  been  con 
the  defendant.  These  different  offenses  the  prosecuti 
not  be  permitted  to  show  upon  any  criminal  trial  f<; 
crime  unless  it  was  proper  to  establish  the  intent  by  whi 
fendant  committed  the  crime  for  which  he  was  being  tri< 

Proceedings  before  the  police  commissioners  which 
fines  or  other  punishment  for  dereliction  of  duty  or  i 
of  police  rules  are  convictions,  and,  therefore,  proof  t 
the  defendant's  cross-examination  is  not  proper,  as  aff 
credibility,  under  section  832  of  the  Code  of  Civil  Proc 
section  714  of  the  Penal  Code.  People  v.  Sullivan,  34  r 
88  S.  R.  538 ;  54  S.  538 :  13  X.  Y.  Cr.  377.  It  is  only  su 
tion  as  is  reached  after  an  orderly  trial  in  a  court  of  1 
a  judge  or  petit  jury  that  will  disqualify  a  person  from 
Id.  When  testimony  to  that  effect  has  no  bearing  on 
issue  in  the  case,  it  is  error  to  permit  the  prosecution  t 
even  indirectly,  from  the  defendant,  in  a  criminal  trial, 
cross-examination.     Id. 

718.  Subdivision  9  of  the  present  section  is  subdivb 
the  original  section. 

725,  Subd.  3.— See  People  ex  rel.  Shortell  v.  Markell 
149 ;  79  S.  R.  904.  908 ;  45  S.  904,  908. 

Subd.  4. — The  village  law  was  enacted  prior  to  the  a< 
the  Code,  and  violations  of  village  ordinances  are  "  offc 
defined  and  made  punishable  by  the  Code,  and  it  was 
the  intention  of  the  legislature  that  the  manner  of  enfo 
ordinances,  which  were  then  provided  for  by  statute,  si 
tinue  in  force.  People  v.  Van  Houten  (Ct.  Sess.  i& 
R.  265:  13  Misc.  603. 

726.  Effect  of  repeal. — The  principle  that  the  repeal  01 
creating  a  crime  or  prescribing  its  punishment,  prevent 
tion  for  offenses  committed  while  the  law  was  in  force, 
a  rule  of  statutory  construction.  People  v.  Maxwell,  6 
154;  83  Hun,  157;  31  Supp.  564. 

There  is  no  question  of  natural  right  or  principle  o 
liberty  involved.  Id.  The  legislature  has  power  to  pas: 
as  to  criminal  offenses  applicable  alone  to  the  future, 
statute  will  not  repeal  the  prior  law  on  the  subject,  no 
munity  to  past  offenders.     Id. ;  Mongeon  v.  People,  55  ] 

728!  See  People  v.  Geary  (Ct.  Sess.  1895),  70  S*  F 
Misc.  449. 
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Implication. — A  repeal  by  implication  of  any  provision  of  the 
Penal  Code  is  expressly  forbidden  by  this  section.  American 
Society,  etc.  v.  City  of  Gloversville,  60  St.  Rep.  808;  78  Hun,  40; 
a*  Supp.  257. 

Repeals  by  implication  are  not  favored,  and  a  statute  is  not 
deemed  repealed  by  implication  by  a  subsequent  statute  upon  the 
same  subject,  unless  the  two  are  manifestly  inconsistent  and  re- 
pugnant to  each  other,  or  unless  a  clear  intention  is  disclosed  on 
the  face  of  the  later  statute  to  repeal  the  former  one.  People  v. 
Kocnig  (Sup.  Ct.  1  D.  1896),  9  A.  D.  436;  41  S.  283;  Heckman 
v.  Pinkney,  81  N.  Y.  215  ;  People  v.  Jaehne,  103  id.  182 ;  McKenna 
v.  Edmundstone,  91  id.  231. 
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Abandonment.  Section. 

of  disabled  animal. 656 

of  child  under  six 287 

Abduction.    (See  Kidnapping.) 

of  persons  out  of  this  state subd.  4,     16 

for  purposes  of  secreting  another 211 

for  purposes  of  secreting  child  under  sixteen • 211 

intent 211 

indictment  for 212 

defined 283 

punishment ....  282 

previous  chastity 283 

evidence  of  complainant  must  be  corroborated 288 

corroboration  required 283 

question  of  fact 283 

no  sexual  intercourse  need  be  shown 282 

doctor's  testimony 282 

how  age  determined 283 

no  physical  taking  necessary 282 

Abetting. 

in  commission  of  crime subd.  3,    16 

in  commission  of  misdemeanor 682 

(See  Aiding.) 

Abortion. 

degree  of  crime 190,  191 

miscarriage 190 

woman  with  child,  defined 191 

when  manslaughter  in  second  degree.. 194 

definition  of 294 

how  punished  294 

medicine  and  instruments 294 

the  woman  not  an  accomplice 2<>4 

woman  attempting  to  produce  miscarriage 2P"» 

punishment  of 2!>5 

selling  drugs,  etc.,  to  produce  miscarriage 297,  318 

Accessories. 

definition 30,  81 

punishment  of 82,33,  682 

Accident. 

homicide 208 

Academy. 

gambling  near,  misdemeanor. 880 
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Account.  Sectio 

public  officer  falsifying 4 

falsifying  entries  in  books  of,  effect  of 514,  5 

bank  officer  overdrawing 0 

fraudulent  account  presented  to  public  officer 6 

falsification  of,  by  public  officer,  felony 4' 

false  entries  on  books  of,  forgery 514,  5 

officers  of  corporation  overdrawing  and  keeping  false ffl 

presentation  of  fraudulent,  to  public  officers,  felony 6' 

ACKNOWLEDGEMENT. 

conveyance  not  to  be  recorded  without V 

false  certification  of ol 

effect  of  forging  certificate  of 5( 

recording  conveyance  without,  misdemeanor It 

forging  certificate  of 5( 

falsely  certifying,  by  officer 51 

Acrobatic  Exhibitions. 

net  work  to  be  used 33 

Act  or  Omission. 

effect  of 

constituting  a  crime 

justifiable £ 

prohibited  acts 1"> 

wrongful,  how  punished 67 

committed  out  of  state,  how  punishable 16,  67' 

punishable  in  different  ways 67 

omission  to  perform 68 

punishable  under  foreign  law 67 

contempt  of  court 68 

Action,  Civil. 

institution  of  without  consent 1& 

conspiracy  to  falsely  institute  or  maintain 19 

person  injured  by  convict  may  bring,  to  ascertain  damages,  when 7! 

Action,  Criminal. 

conspiracy  to  institute 16 

Adjournment. 

forcibly  compelling  legislature  to  adjourn . .   6 

malicious,  of  civil  action  to  holy  day 27 

Administrator  and  Executor. 

conversion  of  trust  funds 64 

punishable  by  fine 54! 

fine,  how  disposed  of 54: 

remission  of  fine  of .• 54: 

Adulteration. 

of  food,  etc.,  for  sale,  etc 407, 40; 

Advkrsk  Possession.     (See  Possescion.) 

Advertising.  «. 

sale  of  obscene  literature 817, «" 

lotteries,  how  punished &'»  *J 

sale  of  counterfeit  money !j 

of  real  property  without  owner's  consent °* 

Affirmation.  0 

false,  effect  of \ 

included  in  term  " oath" * 

Affixing.  -. 

trade-mark jn 

advertisements  without  consent  of  owner  to  real  property — •  w 
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Agent.  Section. 

conducting  business. 368a 

embezzlement  by 528 

of  society  for  prevention  of  cruelty  to  animals,  powers  and  duties  of.  60tf 

Agricultural  law. 

violations  of • 408a 

Aiding  and  Abetting. 

crime  from  without  the  state 10 

person  aidiug  in  commission  of  crime  is  a  principal 'JO 

commission  of  suicide,  effect  of 175 

attempt  to  commit  suicide,  how  punished 170 

forcible  entry,  etc , 465 

misdemeanor,  character  of  offense 31,  682 

resisting  officer  executing  warrant 123 

Air  C.  ix. 

discharging  in  public  place .^..~..<..._........ --...... 468 

Altkbation. 

of  written  evidence,  malicious 107-110 

of  bill  or  resolution  of  legislature 64,    65 

i  of  books  of  account,  etc 511,  514,  515 

A.L1KN'\TI0V. 

of  lands  in  suit ...  ..  .    .  .129,  130 

AM3ASSADORS. 

howpunished 27 

their  messengers,  families  and  servants,  how  punished 27 

ambulance. 

used  for  transportation  of  sick,  obstructing  passage  of 432 

-AMUSEMENTS. 

right  of  all  to  attend 383 

dangerous : 427 

AxssTHRTic.     (See  Narcotics.) 

Ajucals. 

racing  near  court 147 

causing  death 195,  196 

used  in  racing  for  wager.. 352 

obstructing  ambulance  for ...  432 

killing  of,  in  cometeries,  parks,  etc.,  how  punished 640 

driving  dangerous,  on  highways 640 

driving  upon  sidewalk ". 652 

cruelty  to,  defined  and  punished 655,  669 

term  defined..  669 

(See  Cruelty  to  Animals.) 

Apabtments.     [ See  Burglary.) 

Apothecary. 

improper  labelling  of  drugs,  etc 401 

selling  poison,  without  recording  name,  etc  402 

refusing  to  exhibit  record  by 403 

selling  poison  without  label  and  how  punished  404 

nay  prepare  prescriptions,  when 405 

a  lulteration  of  drugs,  etc.   effect  of 407 

disposingof  adulterated  drugs 408 

^POINTMENT. 

procured  by  bribery 55 

corrupt  bargain  for 52,  53 

^PPKAISER. 

taking  fee  or  reward 48c 

APPRENTICES. 

lawful  correction  allowed 228 

taking,  without  consent  of  guardian 292b 

tinder  this  Code - 724 

Abxed  and  Disguised  Men. 

unlawful  assembling  of 452 

Akrebt. 

delay  in  bringing  prisoner  before  magistrate  after 118 

conspiracy,  to  procure « 168 

■  breach  of  peace  on  Sunday 268 

■  ofdeadbody 814 

■  without  lawful  authority - U$ 
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Arrest.— Continued  Section* 

of  persons  about  to  engage  in  prize  fight,  when  allowed 46a 

unlawful  and  malicious 556 

Arsenal. 

offenses  relating  to 484 

Arson. 

agreement  to  commit 171 

killing  of  person  in  committing 183 

first  degree  defined 486* 

second  degree  defined 487 

third  degree  defined 488 

punishment  of 489 

first  degree subd.  1,  48J> 

second  degree subd.  2,  489 

third  degree subd.  3,  489 

must  be  intent  to  destroy  building 490 

appurtenances  and  adjacent  buildings  defined 491 

'•  night-time  "  defined 4l>2 

"  building  "  defined 49:* 

"  inhabited  building  "  defined 494 

ownership  of  building 4% 

of  vessel  or  cargo 575 

of  property  insured 578 

setting  fire  to  growing  crops,  etc 037 

dwelling-house  defined        i$ 

adjoining  building       4bi> 

owner's  dwelling 4M 

firing  jail 487 

dwelling  of  tenant        * W 

malice  and  willfulness       48tf 

building  defined         4S6 

evidence        493 

contiguity  necessary 487 

higher  grade  shown       487 

insurance       48S 

intent  to  defraud  insurance  company 483 

Art. 

willful  injury  to  work  of 647 

Article.  _. 

definition  of  article  of  merchandise **~ 

article  used  for  gaming,  public  nuisance *** 

obtaining  entrance  to  building  by,  is  "  breaking." 4W 

Assault.  91ft 

defendant  indicted  for  maiming  can  be  convicted  of.  when *J" 

in  first  degree,  defined *^ 

in  second  degree,  id -# ^X 

in  third  degree,  id J.^ 

in  first  degree,  how  punished 2i 

in  second  degree,  id 222 

in  third  degree,  id ^ 

justifiable,  when Yi' V  <wrt, 

by  public  officer 8ubd'  '  223 

arresting  felon .^J 

in  defense  of  person  or  property ££ 

in  lawful  correction  of  child,  etc J^ 

in  expelling  disorderly  passengers,  when  and  how ^ 

in  restraining  lunatics,  etc 
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LfltAULT— Continued.  Section. 

with  intent  to  kill       217 

inference  of  attempt         217 

felonious       217 

with  deadly  weapon        217 

evidence  of  intent      217 

pointing  revolver       217 

intent      217 

intent  to  commit  rape       218 

indecent  assault       219 

intoxication        223 

slight  touching  sufficient      219 

collision '. 228 

correcting  scholar 223 

self-defense 228 

protecting  property 219 

accidental  blow 219 

Assemblage. 

eacef  ul,  of  tradesmen,  mechanics,  etc,  to  Ox  wages 170 

Assembly. 

or  meeting,  disturbance  of 448 

unlawful,  defined 451 

Assessment. 

false  statement  in  relation  to 485 

Assessor. 

bribery  of 71 

accepting  bribe 74 

corruptly  influencing 75 

Assignation. 

keeping  house  of,  how  punished 822 

Assignment.    (See  Fraudulent  Conveyance.) 

Asylum. 

keeping  private  insane 445 

Attachment.     (See  Dead  Body.) 

Attempt. 

definition  of  criminal * 34 

conviction  for  crimeor  attempt  may  be  had 35 

when  conviction  for  attempt  is  barred 38 

to  influence  legislative  proceedings 81,  63 

to  escape  from  prison 88 

at  extortion 560 

to  commit  felony 688 

punishment  of 686,  6S7 

-ttobney-Genebal. 

when  he  may  allow  his  name  to  be  used 150 

"TTORNEYS  AND  COUNSELORS. 

violating  sections  73,  74,  Code  Civ.  Pro 136 

punishment  of 139 

when  may  receive  claims 140 

deceiving  court  or  party...  148 

willfully  delaying  client's  suit 148 

allowing  use  of  name  by  others 149 

embezzlement  by 528 

opposing  prosecution  carried  on  by  partner 670 

for  prosecution,  afterwards  aiding  defense 670 

may  defend  themselves  always 671 

LlJCTTONEEB  AND  AUCTIONS. 

forfeits  license  by  selling,  etc.,  at  mock  auction 574 
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Audit.  Section. 

false,  of  claims  by  public  officer b'A 

receipt  of  money  for 16tf 

what  amounts  to  conversion  on 167 

presenting  false  claim  for 672 


B 

Baggage  Car. 

passenger  coach  to  be  placed  behind 422 

Bailee. 

of  property * 528 

selling,  secreting,  etc 572 

of  property,  may  lease  or  lend,  when 573 

Baled  Hay  and  Straw. 

violations  of  regulations  for  sale  of ' 585a 

Bank  Notes. 

forgery  of 509,  511 

sale  or  hypothecation  of 597 

illegal  issue  of 5V8 

Banking  Corporations. 

bogus,  issuing  evidences  of  debt 5<V> 

general  laws  relating  thereto 59&-6W 

Bar. 

acquittal  for  crime  consisting  of  degrees,  etc.,  when ,°>rt 

giving  testimony  on  trial  for  bribery 7'.» 

prosecution  for  seduction  barred  by  marriage 2nS 

act  made  criminal  by  different  provisions,  how  barred 677 

Bargain. 

corrupt  bargain  for  appointment. . . .. 52,    53 

Barratry. 

definition  of 132 

character  of  offense i:>* 

proof  required  to  convict  of . . . .- i:u 

when  defendant  is  party  in  interest  or  on  record.. ••••••••••••••••••••  136 

Bastard. 

concealing  still-birth  of 693 

laws  relating  to,  unchanged 724 

Bathing. 

regulations  regarding . 427 

Bawdy  Houses. 

keeping  or  leasing 322 

Beacon. 

malicious  injury  to,  punished,  how 639 

Bigamy. 

how  defined  and  punished 298 

exceptions  to  last  section 2i*9 

indictment  for,  where  found 3uo 

trial  for,  where  had 300 

punishment  of  consort 301 

marriage  must  be  within  state 298 

after  divorce 298 

marriage  must  be  proved 298 

what  sufficient  marriage 298 

subsequent  divorce 298 
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Bigamy— Continued.  Section, 

foreign  agreement  no  defense , . . .  298 

Bill,  of  Lading. 

destruction  of 872 

of  wrecked  property 437 

false  delivery  of,  to  canal  collector 476 

making  false,  with  intent  to  defraud 577 

issuing  fictitious,  effect 628 

erroneous,  issued  in  good  faith,  excepted 630 

duplicate  receipts,  how  marked 631 

selling  property  included  in,  unlawful 632 

cancellation  of,  required 633,  634 

Billy. 

manufacture,  sale  and  use  of 409-411 

Birds. 

killing,  wounding,  trapping,  fighting,  etc 640,  664,  665 

Blackmail. 

how  defined  and  punished 558,  560 

Body  Stealing. 

how  defined  and  punished 311-313 

Bond. 

in  libel  cases,  how  given 249 

Book*  and  Papers. 

liability  of  editors 246 

in  public  library 648 

of  public  officer,  rights  of  his  successor. 57 

witness  refusing  to  produce 69 

to  be  detained  by  court,  when 104 

altering  or  destroying  evidence 107-1 10 

(See  Public  Records.) 
Boom. 

malicious  injury  to 639 

Booth. 

unlawful  to  keep,  for  gambling,  how  punished 343 

defined 804 

B0KK)\VED    PROPERTY. 

selling:,  pawning,  etc 572 

may  be  leaded  or  lent,  when 572 

Bottles. 

refilling,  stamped  soda  water,  etc 309 

keeping  with  intent  to  use 370 

search  warrant  for,   authorized 371 

how  punished 371 

Bot'XDAKY. 

injury  to  monuments 639 

Breach  of  the  Peace. 

interrupting  court,  etc a 143 

process  may  be  made  on  Sabbath 268 

Bheacii  op  Trust. 

by  trustees,  executors,  etc 541 

Break. 

as  used  in  defining  burglary 49G 

Bribery  and  Corruption. 

of  public  officer 44 

officer  receiving  bribe 45 

receiving  reward  for  doing  act 48 

or  omitting  or  deferring  duty 49 

receiving  compensation  for  services  not  rendered •  •  •  •    50 
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Section 

receiving  for  procuring  demand  of  return  of  fugitive 5 

receiving  or  offering  reward  to  officer  for  appointing  to  office 52,    8 

constable 4 

taxing  costs       £ 

constable  indictable       .* S 

sheriff  and  deputy        „ * 

deputy  generally       J 

agreement  between  candidates       '. I 

illegal  contract       f 

selling  right  to  another  to  perform  duties  of  his  office f 

of  members  of  legislature ( 

members  receiving  bribe f 

conviction  for \ 

of  judicial  officer * 

public  officer  receiving  bribe 1 

jurors,  referees,  arbitrators,  assessors,  etc * 

of  witnesses $ 

of  witness  to  swear  falsely,  etc 11 

to  withhold  testimony 11 

of  canal  officer 4$ 

Bridge. 

detaching  ice  for,  forbidden 429; 

light  upon  swing 43a 

malicious  injury  to • 63! 

Bringing  Stolen  "Property  into  State— is  larceny 541 

Building. 

allowing  use  of,  for  public  nuisance 38 

burning  of 486,487.  48 

intent  to  destroy,  necessary 49» 

contiguous,  burning  of 49; 

term  defined 403,  603,  50; 

inhabited,  defined 4ft 

ownership  necessary  to  constitute  crime  of  arson .' 4ft 

unlawful  entering,  with  intent  to  commit  crime 50? 

injury,  or  attempt  to  injure  by  gunpowder,  etc 636,  64J 

Buoy. 

malicious  injury  to 6C 

Burden  or  Proof.    (See  Proof.) 

Burglar's  Tools. 

possession  of £ 

Burglary. 

agreement  to  commit 

in  firs t  degree,  defined 

in  second  degree,  defined 

in  third  degree,  defined 

"break."  defined 

"enter,"  defined 

"  dwelling-house,"  defined 

"  dwelling  houses,"  when  deemed  separate -. 

term  "  building,"  defined •. 

unla  wf ully  entering  with  intent  to  commit  felony 

any  other  crime  committed  in  effecting  a  burglary  punishable  sepa- 
rately   - 

breaking  defined        — 

inner  door —     ' 

outer  door —    * 
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ubolary— Continued.  Section. 

alight  force  enough 499 

removing  fastening 499 

when  unfastened 499 

closed  door ^09 

breaking  out 496 

intent 496 

storehouse.. •• •  •• 498 

merely  entering  not  enough 501 

opening  outer  door      499 

unlatching  cellar  door       499 

punishment  for 506,  507 

first  degree sub.  1,  507 

second  degree sub.  2,  507 

third  degree sub.  3,  507 

instruments  used  to  commit,  possession  of 508 

by  persons  previously  convicted  of  any  crime 508 

TlrsiNEss  Advertisements. 

affixing  to  walls,  etc 643 

deemed  to  be  affixed  by  orderof  proprietor  when 644 

(See  Advertising. ) 

Buying. 

and  selling  offices 52,  53,  54 

lands  in  suit 129 

pretended  titles 130 

demands  by  attorneys  with  intent  to  sue 136 

justices  and  constables  buying  demands 137,  138 

Bcn.vo  Stolen  Property. 

knowingly,  how  defined  and  punished 550,  551 

c. 

Casal 

obstructing  passage  on 385 

delivery  of  false  bill  of  lading  to  collector 476 

weighmaster  making  false  entry 477 

public  officer  concealing  frauds  relating  to 478 

willful  injury  to 479 

drawing  water  from 480 

public  officer  taking  bribe 481 

Capacity. 

of  persons  to  commit  crime,  how  determined 7 

presumption  of  responsibility 17 

of  child  under  seven  years 18 

of  child  between  seven  and  twelve  years  of  age 19 

of  idiots,  lunatics,  etc.,  how  determined 20,  21 

intoxicated  persons 22 

morbid  propensity 23 

of  married  women  to  commit  crime 24 

of  person  under  duress  or  threats 25 

•anity  presumed 20 

s  person  presumed  responsible 17 

presumption  in  favor  of  infant 19 

dissipation 20 

weakness  of  intellect 20 

responsibility  of  lunatic. 20 
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Capacity—  Continued.  Section. 

epilepsy 20 

phrensy  20 

previous  insanity       ...  .. 'jr. 

proof  of  insanity       *jo 

partial  insanity        21 

moral  insanity  2u 

uncontrollable  influence        ., 20 

knowing  act  to  be  unlawful        21 

knowledge  and  reason       23 

spiritual  influence       21 

feigned  insanity       21 

insane  impulse 21 

voluntary  intoxication 22 

intoxication  and  premeditation 23 

voluntary  intoxication  does  not  excuse 22 

intoxication  and  disease ' 22 

grade  of  crime  affected  by  intoxication. 22 

irresistible  impulse 22 

Capital  Stock. 

frauds  in  increasing,  etc 590,  502 

Car. 

burning  of 486,487,483 

included  in  term  "building" 504 

Casks. 

stamping  false  tare  on 5& 

Cattle. 

driving  upon  sidewalks fi-">2 

obtaining  registry  by  false  pretenses 566  (a) 

Cemetery. 

civil  rights  applied  to 883 

injuring,  trapping,  etc.,  of  certain  animals  in 640 

injury  to  monuments,  trees,  etc.,  in,  how  punished 647 

Certificate. 

fraudulent,  procuring,  in  order  to  vote 41* 

pi escn' ing,  to  registry  boards  to  procure  registration 41y 

false,  of  record  of  conveyance 162 

by  public  officer 1$ 

of  acknowledgment,  etc. ,  forgery  of,  how  punished «W 

of  public  indebtedness,  forgery  of 509 

of  stock,  bonds,  etc. .  of  corporation,  forgery  of 5*0 

false,  of  execution  of  instrument  is  forgery,  when 510 

Certiorari. 

imprisoning  person  discharged  by  writ  of •J"1' 

concealing  person  with  intent  to  elude  writ  of &** 

Challenge. 

to  grand  juror *?- 

to  prize  fight ■*•.'* 

defined *•" 

(See  Duels.) 

Charters. 

of  municipal  corporations & 

Chattel  Mortgage. 

secreting,  selling  property  covered  by •ll 

Cheats,  and  False  Personification.  m. 

definition,  punishment  of  and  provisions  regarding 662-0*"* 
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ild.  Section. 

under  seven  incapable  of  crime IS 

between  seven  and  twelve,  presumed  innocent 19 

production  of  pretended  heir 151 

substitution  of  one  for  another 152 

killing  unborn,  by  injury  to  person  of  mother 1!H) 

administering  drugs  to  mother 101 

mother  using  drugs,  to  kill 104 

death  of,  in  lawful  correction,  excusable  when 203 

homicide  justifiable  in,  defense  of 205 

under  twelve,  abduction  of 211 

consent  of,  not  a  defense « 21S 

rape  of,  under  ten  years #^. 278 

under  fourteen,  no  conviction  of,  for  rape,  until  physical  ability  proved.  279 

abduction  of  female  under  sixteen 282 

under  six,  abandonment  of 287 

punishment  for 287 

omitting  to  provide  for 288 

endangering  life,  health  or  morals  of,  how  punished 289 

under  fourfoen  not  to  be  allowed  in  concert  saloons,  dance-houses,  etc.  290 

violation  of  law,  regarding  dance  houses 290 

under  sixteen,  begging,  homeless,  or  frequenting  bad  company 291 

under  fourteen,  certain  employments  of,  prohibited 292 

violation  of  law,  regarding  employment 292 

exceptions  to  law 292 

duty  of  certain  officers  to  arrest 293 

interfering  with  officer 293 

solemnizing  marriage  of 376 

concealing  birth  of 290,  603 

on  conviction  of  crime,  to  be  sent  to  penitentiary  when (»99 

to  Elmira  Reformatory  when 700 

to  House  of  Refuge  when 701 

under  twelve,  sentence  of 713 

trch. 

injury  to  church  property 050 

il  Action.    (See  Action.) 

l  Remedies. 

Penal  Code  does  not  affect 730,  723 

l  Rights. 

how  protected 383 

of  convict 707 

as  affected  by  Penal  Code 720 

lly  Dead.    (See  Death.)  720 

1MB. 

presentation  of  false  and  fraudulent 579,  672 

RK. 

misappropriating  funds  or  return ing  false  accoun ts 470 

embezzlement  of. 528 

of  courts  changing  records,  etc 114 

id.,  receiving  bribes,  etc 115 

disclosing  dispositions,  etc 146 

neglect  of  town  clerk 161 

k  Fighting. 

laws  affecting 664,  665 

e,  Penal. 

title  of 1 

efffc:  of 2 


zii  Index  to  the  Penal  Code. 

Code.— Continued.  Sectlo: 

object  and  scope  of...  

rules  for  construction  of ] 

sections  of,  declaring  crimes  punishable  imposes  duty  on  court  to 

sentence ] 

when  cour,  may  exercise  discretion 1 

in  cases  or  felony ] 

in  cases  of  misdemeanor ] 

punishment  for  wrongful  acts  not  prescribed  by 15 

definitions  of  terms  of 71 

not  to  affect  prior  offenses 71 

Coercion  by  employees.  ..* 171 

coercion  generally 61,  62,63,  65 

Coin. 

forgery  of 51 

uttering  of  false ....52 

possession  of  counterfeit,  when  criminal 5$ 

advertising  sale  of  counterfeit  coin 52 

Collection. 

obtaining  bills  for,  by  corruption 13 

Collector, 

school  district  trustee  not  to  draw  draft  on «5a 

conversion  of  trust  funds  by 541 

Communication. 

with  prisoners  prohibited 16t 

Compensation. 

officer  receiving,  for  services  not  rendered 5C 

to  officer  for  procuring  demand  of  return  of  fugitive 51 

Compounding  Crime. 

definition  of •  •  •  •  }J 

when  a  felony J* 

when  misdemeanor J* 

punishment |*j 

character  of  proof  necessary  on  trial  for ••  ** 

Comptroller.  i» 

not  to  be  interested  in  tax  sales..... *" 

Concealing  Birth  ob  Death.  ^ 

of  child £ 

second  .offense  for •••• 

Concealment. 

of  lost  treas 

of  property  of  insolvent  debtor •  •  •JJJ! 

Concealed  Weapon 41(M1 

Concert  Saloon.  ~. 

child  under  fourteen  frequenting *W,  *" 

Confidential  Communications. 


of  lost  treasure _. . gj 


of  husband  or  wife. 


711 


Conflagrations.  ^ 

violation  of  act  to  prevent 

Conscience  and  Religious  Liberty.  oro-STI 

crimes  against •  •  **" 

Conspiracy.  tf 

boycotting  comes  under  this  head ' 

definition  of ^ 

by  persons  out  of  state • j-jj 

requisites  of • 
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7Y. — Continued.  •  SecLion. 

t  execution  of  process 457 

i  creditors  and  insolvent  debtor 589 

passage  tickets  in  violation  of  law 610-627 

ering  of  life  or  valuable  property  by  refusal  to  labor 673 

ation  of  journeymen      16S 

tend  crime 168 

168 

ll  act 168 

pts 14ft 

e  to  building  by 499 

hts  of  citizens  of 383 

Office. 

il  acts  under 556 

LE  MATERIAL. 

of 389 

R. 

I  importing  foreign  convict 153 

1  must  suppress  gaming,  when 350 

ion  of  trust  funds  by 541 

IRRIER. 

j  to  carry  passenger 381 

serve  civil  rights 38& 

.w. 

ason,  is  homicide 18$ 

lMBLER. 

344 

lent 344 

TION. 

tial,  husband  or  wife ,  715 

?signation  of,  falsely 36$ 

fined 627 

on,  etc.,  of  records  by 114 

on  of  money  or  property,  by 114 

g  reward  to  permit  escape,  etc 115 

ig  search  warrant  with  undue  severity 120 

lemands  for  suit,  how  punished 137 

on,  how  punished 139 

ig  bills  for  collection  by  corruption 138 

[ON. 

\  of  th  is  Code 718 

;roents,  pleadings,  etc 11 

b  Disease: 

5  self  or  another  to 434 

inimal  having 658 

1  contempts  defined 143 

of  crime 143 

21 
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Contempt  —Continued.  Sectio 

net  not  less  puuishable  because  punishable  as 61 

punishment  lor 6? 

punishment  for,  not  affected  by  this  Code 75 

Contract. 

in  relation  to  Indian  lands 3& 

public  officer  not  to  be  interested  in 4' 

CoNTiomrs  ISrn/nixGS. 

burning  of,  defined 4 

Conversion. 

of  deposit  in  bank,  what  is 1 

of  trust  fund  by  trustees,  etc i> 

Conveyance. 

taking  of  lands  in  suit 1 

of  pretending  titles i: 

falsely  certifying  record  of,  felony li 

recording  without  acknowledgment li 

CoNVKrr. 

destitute  child  of 2! 

importing  foreign 153,  4- 

female  to  be  sent  to  penitentiary,  when G: 

persons  under  age  less  than  three  years  sentence 61 

male,  between  sixteen  and  thirty 7* 

may  be  remove.l  from  one  prison  to  another,  when 7< 

imprisoned,  under  protection  of  law 7( 

injury  to,  how  punished 7( 

sentenced  to  house  of  refuge  or  reformatory 700,  7' 

person  injured  by,  deemed  creditor  of,  when 7! 

action  for  damages,  when  allowed 7. 

Conviction. 

for  crime,  how  regulated 

must  precede  punishment 

for  selling  official  powers i 

of  member  of  legislature  of  bribery,  how  punished 1 

of  common  barratry 1' 

for  rape,  of  infant  under  fourteen £' 

for  rape,  abduction,  etc.,  evidence  required 2^ 

for  seduction,  evidence  necessary 2* 

for  attempt  to  commit  crime,  where  crime  consummated i>. 

for  several  offenses (V. 

for  felony,  of  person  under  sentence  for  felony,  term  when  to  begin. . .  (Ml 

work       forfeiture  of  property 71 

may  be  proved  on  cross-examination,  when 71 

Conviction  or  Acquittal. 

bar  to  prosecution 67" 

foreign,  or  acquittal,  when  a  defense 671 

Convict  Made  Goods. 

of  other  states,  penalty  for  dealing  in 884t 

Copartnership. 

using  fictitious  name  in,  effect  of SQ 

limited,  frauds  in 3*? 

Coroner. 

mutilation,  etc.,  of  records  by 11 

conversion  of  money  or  property  by,  how  punished II 

corruptly  receiving  reward 11 

may  authorize  dissection  of  body,  when 30 

wrecked  property  to  be  delivered  to,  when -  63 

Corporation. 

forgery  by  officer  of •  .  &• 

of  instrument  purporting  to  be  issued  by — •  * 

embezzlement  by  officers  of —  •  5 

frauds  in  the  management  of  corporations  generally frtflM 

corporation  included  in  word  company,  when ' 
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Corpse.    (See  Dead  Body.)  Section. 

Cokpcs  Delicti. 

proof  of,  required LSI 

Correction. 

homicide  in  administering  lawful,  justifiable  when 203 

by  parents,  guardians,  teachers,  etc 223 

Corroboration. 

what  required  to  convict  of  certain  crimes 283,  2S6 

Corruption. 

by  justice  or  constable  in  obtaining  claims  for  collection 138 

Counselor.    (See  Attorney.) 

Counterfeit. 

of  trade-marks 364,  368 

coin,  making  of 511 

plates,  making  of 511 

money,  possession  of 526 

id.,  advertising  sale  of 627 

deed  of  foreign  lands 511 

forgery  over  genuine  signature * 511 

forged  orders       -. 511 

accepted  orders       511 

injury 511 

one's  own  name       6J\ 

power  of  attorney 5JT 

due  bill       611 

invalid  instrument       511 

forged  check         511 

counterfeiting  coin       611 

promissory  note       511 

exact  similitude       512 

must  be  such  as  to  deceive      I- 2 

Itxty.     (See  Officer.) 
Bounty  Clerk     (See  Officer.) 

County  Jail. 

misdemeanors  punishable  by  imprisonment  in 15 

prisoners  sentenced  to  less  than  one  year  to  be  confined  in,  when 702 

sentence  of  one  year  may  be  to,  when 703 

County  Officer. 

neglect  of,  to  make  report 117a 

County  Treasurer. 

misappropriation  of  funds,  etc.,  by 472 

to  receive  fine  imposed  on  trustees,  etc. ,  wheu 542 

Court. 

must  pass  sentence  on  conviction 12 

when  to  determine  punishment 13 

criminal  contempts  of 143 

racing  animals  near * 147 

keeping  gaming  apparatus,  etc,  J'.ear,  how  punished 336 

^Editor. 

frauds  on,  how  punished 586,  5S7 

of  convict,  person  injured  by,  deemed  when 716 

action  for  damages  by 717 

regulated  by  this  code 2 

fcow  prosecuted 2,     8 
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Crime.— Continued.  Section 

defined $ 

criminal  proceedings  defined       3 

how  punishable. . $ 

division  of 4 

persons  who  may  commit 7 

nature  of 7 

punishment  of 7 

prosecution  for 8 

jury  to  find  degree  of,  in  all  cases 10 

degree  inferior  to  that  charged       85 

what  persons  punishable  for 16 

court  must  sentence  on  conviction  of,  in  all  cases 12 

discretion  of  court  regarding 13 

punishment  for  felony 14 

punishment  for  misdemeanor,  when  fixed IS 

persons  liable  to  punishment  for,  how  fixed 16 

child  under  seven,  cannot  commit  in  any  case » 18 

lunatics,   idiots,  etc.,  when  criminal 20 

intoxication  no  excuse  for  in  any  case 22 

morbid  propensity  for,  effect  of 23 

married  woman  in  presence  of  her  husband 24 

committed  under  duress,  excuse  when 25 

act  committed  in  self  defense,  etc 26 

by  ambassadors,  etc 27 

parties  to,  defined 28,  29,  30 

attempt  to  commit,  defined &4 

degrees  of 35,  36 

resistance  to  statute,  effect  of 4ft 

compounding  of,  when  felony 125 

id.,  when  misdemeanor 125 

id.,  punishment  of 125 

conspiracy  to  commit,  misdemeanor 1® 

committed  out  of  state GW 

act  not  less  punishable  because  also  punishable  as  contempt  of  court    680 

conviction  may  be  had  for  attempt  to  commit 683 

limit  of  fine  to  be  imposed  for 706 

committed  prior  to  taking  effect  of  this  Code  -. .  -» 71* 

Crime  against  Nature. 

definition  of jjjj 

what  constitutes ** 

Crime  against  Public  Peace. 

what  constitutes 448-469 

Crimes  Against  Revenue  and  Pboperty  op  the  State. 

enumerated  and  defined 47(M&> 

Crimes  by  and  against  tub  executive  power 42-5$ 

Crimes  Against  the  Person ^S* 

Criminal  Contempts 1W 

Criminals. 

designated  by  this  act ^ 

manner  of  prosecuting .0 

duty  of  court  to  pass  sentence  on JJ 

punishment   of,  how  fixed .\ 

id.,  for  felonies jj 

id. ,  for  misdemeanors 

Criminal  Prospenkity.  2? 

and  knowledge  of  rightand  wrong 

Crops'  a*t   Alfl.  64S 

crimes  affecting •••• wi|  o** 
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ts,  lunatics,  etc 377 

ions  of 669 

dren.    (See  Child.) 

rO  ANIMALS. 

1  provisions  relating  thereto 665-669 

B. 

g  structure  within 487 

D. 

>us  injury  to 639 

on  injured  by  felonious  act  may  be  ascertained  in  civil  action. . . .  717 

•USE. 

mder  fourteen  not  to  frequent 290-291 

js  Animals. 

j  of  owner  for  acts  of 196 

\  along  highway 640 

js  Weapon.    (See  Weapon.) 

>Y. 

:>n  of 303 

f  disposal  of 305 

f  burial 306 

in  other  states 807 

ion,  when  allowed 308 

:ul  dissection,  misdemeanor,  ••• 309 

is  after  dissection,  how  disposed  of 310 

tealing 311 

ng  stolen 312 

g  grave  with  intent  to  steal,  how  punished  313 

or  attachment  of 314 

>ing  funerals 315 

ling  dead  body  of  child 296,693 

nishable  by 3,     5 

of 25 

i  punishable  by 38 

ment  of,  when  imposed • ...  186 

bynegligence 195-201 

ling  death  of  child 296 

efined 708 

a-  Witness. 

neanor 108 

,  wounding,  trapping,  etc.,  in  parks,  cemeteries,  etc.,  forbidden.  640 

(See  Animals.) 
\, 

on  wrecked  property 372 

i  logs  or  lumber 373 

operty  by  posting  bills,  etc 643-644 

s,  etc. ,  in  libraries,  etc 648 

ty  used  in  religious  worship 650 

rbid  propensity 23 

rried  woman 24 
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Defense. 

of  intoxication 

of  idiots  and  lunatics  • 20, 

of  irregularity  in  administering  oath 

of  incompetency  of  witness  in  perjury  case 

ignorance  of  materiality  in  prosecution  of  barratry : 

to  prosecution  for  maiming J 

consent  of  person  abducted 1 

of  claim  of  title  in  larceny J 

Defilement. 

of  woman  by  force. .   . ... 281-1 

Definitions. 

affixing J 

animal subd.  1,  ( 

article  of  merchandise % I 

attempt  to  commit  ciime 

break 4 

building 493,  5 

challenge 236.  4 

civil  death 7 

coercion 6 

company 6 

corrupt 7 

counterfeit  trade-mark 3 

defraud ? 

director ; 6i 

dwelling-house 402,  5C 

embracery 7 

enter 50 

inhabited  building 49- 

jurors 8) 

knowingly 71* 

levying  war 89,   4( 

malice 71£ 

neglect,  etc 71fi 

night-time 492 

principal 29,   31 

prison... 92 

prisoner 93 

publication 241) 

public  nuisance 885 

sabbath  breaking 259,260 

second  offense 688,  JS^ 

signature ^j- 

subornation  of  perjury IjJJ 

torture subd.  2,  669 

trade-mark . «Jv 

unlawful  assemblies *jj 

vessel §\- 

writing iW 

Degree. 

of  crime,  how  determined jjj 

of  what  degree  prisoners  may  be  convicted * 


Index  to  the  Penal  Code.  xix 

Delay. 

in  examining  prisoner • 118 

DE0DAND8. 

forfeiture  in  nature  of,  abolished 710 

Deposition. 

making  of  false 06 

when  deemed  complete 100 

disclosure  of,  how  punished 145-146 

Destruction. 

of  records,  etc 04 

of  evidence  to  prevent  its  use 110 

of  property  insured,  character  of  crime 575-570 

Director. 

crime  and  misdemeanor  of,  etc 594-612 

definition  of  term 614 

Discharging  Firearms. 

in  public  places 468 

Discretion. 

of  court,  regarding  sentences 13  696 

Disease: 

exposing  human  life,  to  certain 434 

sale  of  animal  having 658 

Disguised  Persons. 

assemblage  of,  when  allowe  452 

Disorderly. 

behavior  in  court 143 

house,  keeping  of 322 

persons  and  laws  relating  to 724 

Dispossessing. 

another  of  lands 556 

Disqualification. 

to  hold  office 3 

of  public  officer  convicted  of  bribery 45 

selling  official  rights,  works 54 

of  member  of  legislature,  convicted  of  bribery 70 

of  officer  allowing  escape 90 

of  person  convicted  of  duelling,  when 234 

of  auctioneer  convicted  of  selling,  etc.,  at  mock  auctions,  when 574 

Dissection.  (See  Dead  Body.) 

District  Attorney. 

must  receive  notice  of  committal  of  witness  in  case  of  perjury 103 

may  allow  his  name  to  be  used 150 

must  not  disclose  finding  of  indictment 156 

to  destroy  obscene  articles  and  literature 320 

duty  of, regarding  lotteries 332  349 

notice  to,  of  application  for  remission  of  fine  by  trustees,  etc., 543 

false  weights  and  measures  to  be  delivered  to,  when . .  583 

must  destroy  after  conviction 584 

partner  of,  not  to  aid  defense,  when 670 

must  not  aid  in  defense  of  prosecution  formerly  carried  on  by  him.  • . .  670 

Disturbance. 

of  legislature 60 

of  religious  meetings.. .... 274,275 

of  funerals,  how  punished 315 

of  lawful  meetings 443 

Divorce. 

assuming  to  grant 876 
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Section* 
Dock. 

malicious  injury  to • 038 

Dog  Fighting. 

laws  relating  to 664, 66E 

Draft. 

obtaining  money  by  fraudulent 520 

on  bank  not  in  existence,  or  using  false ..568,668 

Drains. 

malicious  injury  to 636 

Dredges. 

use  of  certain,  for  oysters 442 

Driving. 

dangerous  animals  along  highway,  how  punished 640 

teams,  vehicles,  animals,  etc,  upon  sidewalk 652 

Drugging  or  Druos. 

person,  with  malicious  intent ■ 447 

(See  Abortions.) 

Duel,  Duels  and  Challanoes. 

killing  person  in,  without  state,  murder  in  second  degree 185 

duelling  denned 234 

punishment  of 234 

disqualification  on  conviction  of 234 

challenge  to 235 

punishment  for  issuing  challenge •••• „....  235 

definition  of  challenge 236 

attempts  to  induce  challenge ..# 237 

Sosting  for  not  accepting  challenge 238 
ueloutof  state 239 

where  offence  is  triable 240 

offender  may  plead  former  conviction  or  acquittal  in  bar. 240 

witnesses  not  excused  from  testifying,  when 241 

(See  Prize  Fighting.) 

Duress. 

of  married  woman  in  presence  of  husband  to  commit  crime 24 

definition 2S 

acts  done  under,  excusable  when 25 

consent  to  abduction  obtained  by 213 

compelling  marriage  by 281 

compelling  execution  of  instrument  by 555 

compelling  person  by  use  of  violence  to  do  act,  etc 653 

Dwelling  House. 

burn ing  of 486, 487 

term  defined 492,502 

breaking  into 486,497 

E. 
Earth. 

digging  and  removing  unlawfully 640 

Eavesdropping. 

defined 436 

Election. 

right  of  convicts,  in  house  of  refuge  and  reformatories  to  vote  at 711 

of  officers  in  cities,  not  affected  by  this  Code 725 

Election  Returns. 

mutilation,  of  etc 649 

Elective  Franchise. 

crimes  against 41-417 

forfeiture  of,  when  decreed 707, 711 

when  convicts  do  not  forfeit 711 
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Elmira  Reformatory.  Section 

certain  convicts  may  be  sent  to,  when 700 

do  not  lose  right  to  vote 711 

Embankments. 

on  sea  or  river,  injury  to,  how  punished 639 

Embezzlement. 

by  public  officers 470 

by  county  treasurer 472 

by  bailee,  servant,  attorney,  agent,  etc 528 

by  trustees,  executors,  etc.,  how  punished 641 

claim  of  title  as  defense  to,  when  available 548 

intent  to  restore  property,  no  defense  after  complaint 549 

Embracery. 

defined,  and  how  punished 75 

Emigrants. 

charging  excessive  fare  to 626 

selling  ticket  to,  fraudulently 626 

frauds  in  selling  passage  tickets  to,  how  punished 626 

laws  relating  to,  not  affected  by  this  Code 725 

Employment. 

of  children  for  certain  purposes,  forbidden 298 

Employers. 

coercion  by  ....  171a 

E3CIXEER. 

unable  to  read,  employment  of 418 

running  train,  guilty  of  misdemeanor 419 

intoxicated 420 

Enrolled  person. 

falsely  marked,  exempt 154a 

Escape. 

concealing  offender  with  intent  to  allow  him  to  make,  constitutes 

accessory 30 

prisoner  may  be  retaken  after 84 

id.,  original  term  to  be  completed 84 

sheriffs,  etc. ,  allowing,  forfeits  office,  etc 89 

officer  permitting,  guilty  of  misdemeanor 115 

force  or  fear  employed  merely  as  means  of,  does  not  constitute  robbery.  225 

Escheat.     (See  Forfeiture.) 

Estate. 

person  injured  by  convict  deemed  creditor  of  his 716 

id.,  action  for  damages 717 

(See  Real  Property.) 
Evidence. 

responsibility  for  crime,  presumption  of 17 

child  under  seven,  responsibility  of 18 

innocence  of  child  under  twelve  presumed 19 

idiots,  lunatics,  etc 20 

intoxication 22 

as  to  morbid  propensity 23 

crime  by  married  woman  in  presence  of  husband 24 

on  trial  of  accessory 32 

offender  in  bribery  cases  compellable  to  give 79 

not  to  be  used  against  him 70 

giving  of,  bar  to  indictment  when 79 

bribery  of  witness 80 

perjury  defined 96 

irregularity  in  swearing  no  defense 97 

Incompetency  of  witness  no  defense. 98 

ignorance  of  materiality  no  defense 99 

false  swearing      96 
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Evidence— Continued.  Sectio-n. 

willful  and  corrupt 9$ 

materiality $6 

knowledge 9$ 

immateriality 96 

false  testimony % 

want  of  knowledge % 

false  affidavit 96 

subornation  of  perjury "305 

irregularity  of  oath 97 

materiality  of  oath        00 

want  of  knowledge      99 

witness  giving  false,  may  be  summarily  committed 102 

preparing  false,  to  be  used  on  trial 109 

destroying,  to  prevent  use 110 

preventing  appearance  of  witness,  how  punished Ill 

inciting  witness  to  give  false 112 

bribing  witness,  how  punished 80,  113 

necessary,  on  trial  for  compounding  crime J2tf 

suppressing  of 125,  12$ 

required  to  convict  of  barratry 134 

purchase  or  sale  of  thing  in  action  contrary  to  law,  witness'  privilege,  142 

taken  l>cfore  grand  jury 146, 157,  157a 

of  consent  to  abduction,  what  required 213 

offender  against  laws  of  duelling  competent  and  compellable  to  give...  241 

id.,  not  to  be  used  against  him,  when 241 

malice  presumed  in  publication  of  libel 244 

required  to  convict  of  abduction 283 

compulsory  marriage  and  defilement,  evidence  of 283 

id.,  seduction  under  promise  of  marriage 2S4 

offender  against  gambling  laws  competent  and  compellable  to  give 342 

intent  to  use  dangerous  weapons  presumed,  when *11 

offender  against  prize  fighting,  betters,  etc.,  not  excused,  when ^ 

of  intent  in  arson ^ 

of  false  pretense &* 

of  receiving  stolen  property &51 

of  affixing  bills,  advertisements,  etc 6*4 

of  perjury JV- 

of  convict llz 

of  husband  and  wife £V- 

of  confidential  communication '" 

Evidence  of  Debt.  .. 

forgery  of *?L 

stealing  of,  completed .- j£S 

value  of,  how  determined &^ 

Executive  Officer.    (See  Officer.) 

Executive  Power.  4> 

crimes  by  and  agains ...» 

Executor.  ,^rf> 

falsely  representing  to  be J^& 

conversion  of  trust  funds  by &^ 

Exemption. 

of  ambassadors,  etc.,  from  punishment,  when 

Exhibition.  „^-^ 

theatrical,  not  allowed  on  Sabbath z      "" 
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xhibition — Continued.  Section. 

children  not  to  be  employed  in 292 

malicious  in  jury  to  articles  in 648 

acrobatic 384 

kposure  of  Person. 
indecent 316 

ctortion  and  Oppression. 

definition  of 552 

what  threats  may  constitute ..  Si** 

general  provisions  and  punishments  relating  to 563-561 

:plosive  Substance 389.  636.  645 

P 

lIK. 

keeping  gambling  apparatus  about 336 

entering  without  paying  entrance  fee 446 

malicious  injury  to  articles  in,  how  punished 648 

oLse  Claim. 

presenting  to  public  officer 672 

.LSE  Rumors.  ' 

as  to  funds,  stocks,  etc 435 

llse  Entries. 

in  books  of  account,  etc 514,  515 

jlse  Label. 

placing  on  merchandise,  for  sale 438 

llse  Signal. 

exhibiting  to  train  or  vessel 638 

lXse  Manifest. 
making 577 

l!8E  PEB80NATION. 

crime  of,  defined 502 

punishments  and  provisions  relating  to 562,  563 

iXse  Pretenses. 

conspiracy  to  commit 168 

winning  money  by 339 

obtaining  entertainment  at  hotel  by 382 

id.,  property  by 528,  529 

when  must  be  in  writing 544 

obtaining  property  by 560 

id.,  for  charitable  uses 507 

id.,  negotiable  evidence  of  debt 568 

using  false  check  or  draft 569 

obtaining  employment  by 570 

overdrawing  account       569 

post  dated  check        569 

forged  letter       569 

false  pretenses      528 

notes  on       , .* 528 

bill  of  exchange       529 

check       529 

O.SE  Proof. 
of  loss  to  obtain  insurance 579 

u*se  Statement. 

in  relation  to  taxes  and  assessments,  when  misdemeanor 485 

as  to  ability  of  purchaser  to  pay - 544 

llse  Weights  and  Measures. 

using,  how  punished 580 

retaining  or  keeping  in  possession,  effect  of 581 

seizure  of,  by  whom 582 

magistrate  may  destroy  or  deliver  to  district-attorney,  when. ...    583 

duty  of  district-attorney • 584 

•tamping,  or  false  tare,  when. 585 
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Falsification                                                                                      Section, 
of  accounts  by  public  officers 470 

Family. 

of  ambassador,  etc 27 

homicide  in  defense  of,  justifiable 206 

intimidation  of  person  by  violence  towards 653 

Farcy. 

sale  of  animal  having '. 658 

Fare. 

of  emigrants ••  626 

Fear. 

definition  of,  extortion  through ••  553 

Fees. 

public  officer  taking  unlawful 48 

appraiser  taking 48c 

for  services  not  rendered 50 

for  procuring  demand  of  return  of  fugitive  from  justice. 51 

public  officer  extorting 557 

Felony,  Generally 

definition 5 

punishment  for 13,    14 

accessory 32 

how  indicted,  tried  and  punished 32,    33 

compounding 125 

resisting  attempt  to  commit 205 

assault  with  intent  to  commit 217 

petit  larceny  not 535 

second  offense 688 

when  term  of  sentence  for  begins 605 

place  of  imprisonment  for 696-70^ 

effect  of  sentence  for 707,  7lO 

Felonies  Enumerated. 
Felonies  affecting  the  state. 

treason 3^7 

giving  or  offering  bribes  to  state  officer 44 

asking  or  receiving  bribes 45 

Felonies  affecting  legislative  power. 

preventing  legislature  from  meeting 59 

compelling  adjournment  of  legislature 61 

compelling  legislature  to  do  or  omit  any  act 63 

altering  draft  of  bill 64 

altering  engrossed  copy ® 

bribery  of  members  of  legislature j[J 

members  receiving  bribes ™ 

Felonies  Affecting  Public  Justice. 
(a)  Bribery  and  corruption. 

bribery  of  judicial  officer -  •   ^* 

judicial  officer  accepting  bribe ••    jK 

juror  promising  verdict -  •     K 

juror  accepting  bribe -  -     11 

referee  accepting  bribe -     it 

appraiser  or  assessor -   -     L 

bribery  of  witnesses -     2| 

bribery  of  other  public  officer. -   *     L 

of  public  officers **»  -?« 

bribing  witnesses •• 

(6)  Escapes  and  aiding  therein. 

attempt  to  escape  from  prison -, -•     2? 

officer  suffering  escape.  •-••    2j 

corruptly  allowing  escape --• 
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<c)  Affecting  public  records  and  documents*  Sectioa 

injury  to  public  record 94 

offering  forged  instruments  for  record 95 

mutilation  of  records  by  officers 114 

falsely  certifying  record  of  conveyance 162 

((/)  Perjury  and  subornation  of  perjury. 

de finition  of 96 

offering  false  evidence 107 

preparing  false  evidence 109 

bribery  of  witness 113 

(e)  Falsifying  evidence. 

offering  false  evidence 4 107 

preparing  false  evidence 109 

bribing  witnesses  to  give 113 

(/)  Miscellaneous,  felonies  against  public  justice. 

ministerial  officers  mutilating  records 114 

appropriating  records  to  his  own  use 114 

resisting  execution  of  process , 123 

aiding  escapes 123 

compounding  crimes 125 

forfeiture  of  office  when  in 139 

production  of  pretended  heir 151 

substituting  one  child  for  another 152 

falsely  certifying  a  paper  as  recorded 102 

false  auditing  claim * 165 

paring  false  claim 166 

aiding  or  abetting  paying,  or  auditing  false  claim 166 

transferring  bank  deposit  fraudulently 167 

(y)  Conspiracy. 

conspiracy  against  peace 169 

id.,  by  persons  out  of  state 169 

overt  act  in  conspiracy  necessary 171 

to  sell  passage  tickets 619 

*K4>NIE8  AGAINST  THE  PERSON, 

(a)  Suicide. 

attempting 174,  178 

aiding  in  commission  of 175 

attempt  to  commit. 176 

(&)  Homicide. 

definition  of 179 

(*)  murder  first  degree 183 

Murder  from  duelling 185 

Murder  second  degree 1S4,  187 

(2)  Manslaughter. 

JfBt  degree 189, 

filling  unborn  quick  child 190 

billing  by  careless  use  of  gunpowder 201 

filling  by  intoxicated  physician 200 

filing  by  administering  drugs/ 191 

*«cond  degree ^ . .  193 

Producing  abortion 104 

Negligent  use  of  machinery 195 

^Uchievous  animal  owner  of 196 

Overloading  passenger  vessel 197 

steamboat  at,  negligence  on 198 

Negligently  using  steam 199 
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(c)  Maiming.  Secli^. 

definition  of *206 

maiming  one's  self  to  escape  duty 207 

to  obtains  alms 208 

to  excite  sympathy 208 

(d)  Kidnapping. 

of  child 211 

selling  services  of  colored  person 214 

removing  from  this  state  persons  held  to  service  in  another  state 215 

(e)  Assaults. 

first  degree  defined 217 

with  deadly  weapon 217 

administering  poison,  etc 217 

second  degree 21$ 

administering  poison 218 

for  purpose  of  committing  crime 21$ 

grievous  bodily  harm 218 

with  intent  to  commit  felony 218 

third  degree 219 

(/)  Bobbery. 

definition  of 224 

taking  of  property  secretly  not  robbery 22" 

first  degree 228 

with  dangerous  weapon 228 

with  aid  of  accomplice 228 

by  inflicting  bodily  harm 228 

second  degree 229 

by  using  violence 229 

by  causing  fear  of  injury 229 

third  degree 230 

(g)  Duels  and  challenges. 

challenging  to  fight 235 

sending  verbal  message  to  fight 235 

accepting  challenge 235 

delivering  challenge 235 

being  present  at  duel 235 

aiding  or  abetting  in 235 

Felonies  against  the  Person,  Public  Decency  and  Morals. 

(a)  Rape,  abduction  and  seduction . 

definition  of  rape 278 

compelling  woman  to  marry 2m 

abduction 2g 

seduction  under  promise  of  marriage 2S4 

(b)  Abandonment  of  children. 

of  child  under  six  years 287 

(r)  Abortion  and  concealing  birth. 

abortion  defined ^* 

by  administering  drugs *J; 

by  use  of  instrument 5S 

producing  miscarriage ~L 

selling  drugs  to  produce *J?i 

selling  instruments  to  produce ~ 

(<Z)  Bigamy,  incest,  etc. 
bigamy  defined . ••••     ™ 
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pzlonibs  against  THE  Person,  etc.— Continued.  Section. 

incest 302 

crime  against  nature 303 

ye)  Violating  sepulture  of  the  dead. 

body  stealing 311 

receiving  stolen  body 312 

opening  grave 313 

{f)  Lotteries. 
contriving,  drawing  lotteries 325 

[g)  Gaming. 
common  gambler 344 

FlLONIES  AGAINST  PUBLIC  HEALTH  AND  SAFETY. 

willfully  poisoning  food 358 

careless  use  of  gunpowder 201,  389 

keeping  gunpowder  unlawfully 389 

placing  gunpowder  against  buildings,  etc 036,  645 

violation  of  quarantine  laws 391,  392 

master  of  vessel  giving  false  information 392 

master  of  vessel  permitting  person  to  land  unlawfully 392 

violation  of  health  laws 397 

medical  prescriptions 405 

carrying  certain  weapons 410 

carrying  slung  shot,  billy,  etc 410 

carrying  dagger,  dirk,  etc 410 

false  rumors  as  to  public  funds 435 

Crimes  against  revenue  and  property  of  state. 

misappropriation  of  state  funds. 470 

falsification  of  accounts  by  public  officers 470 

altering  accounts 

omitting  to  pay  over  funds 470 

misappropriation  by  county  treasurer 472 

delivering  false  bill  of  lading 476 

willful  injuries  to  canals 479 

injuries  to  salt  works 483 

seizing  military  stores 484 

FELONIES    AFFECTING  PROPERTY. 

(a)  Arson. 

first  degree 486 

burning  dwelling  house subd.  1,  486 

burning  car  or  vessel  inhabited subd.  2,  486 

second  degree 487 

burning  uninhabited  dwelling 487 

burning  building  adjoining  dwelling 487 

burning  car  or  vessel  uninhabited 487 

third  degree 488 

(o)  Burglary. 

first  degree 496 

second  degree 497 

third  degree 498 

(c)  Forgery. 

first  degree 509,  510 

forgery  of  will  or  codicil 509 

certificate  of  acknowledgment 509 

of  public  security 509 

of  certificate  of  stock,  etc 50fr 

of  assignment  of  security 500 

second  degree , 511 


I! 
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Forgery.— Continued  Section 

of  public  seal 511 

of  public  record 511 

of  judgment-roll 511 

of  entry  in  public  record,  on  account  of  bank  note,  etc 511 

third  degree 514 

altering  accounts,  etc 514 

makes  false  entry  in  book  of  accounts 514 

forging  passage  tickets 516 

counterfeiting 511 

of  legislative  bills 64,    65 

of  postage  and  revenue  stamps 517 

of  corporate  stock .,  518 

uttering  forged  instruments 521 

a  forged  plate  or  seal 521 

a  forged  coin 521 

a  forged  will  or  deed 521 

f  1.  Larceny. 
\  2.  Embezzlement 
3   False  pretenses. 
[  4.  Felonious  breach  of  trust. 

embezzlement  by  public  officer 470 

by  county  treasurer 472 

embezzlement 528 

grand  larceny,  first  degree 530 

taking  property  from  the  person 530 

from  dwelling-house,  etc 530 

second  degree 631 

taking  of  more  than  twenty-five  dollars  value  in  any  way 531 

taking  any  value  whatever  from  the  person 531 

taking  a  public  record ; 531 

keeping  lost  property 530 

bringing  stolen  property  into  state 510 

conversion  by  trustee....  541 

knowingly  receiving  stolen  goods 550 

(e)  Extortion  and  oppression. 

money  by  force  and  threats 554 

blackmail 55S 

</ )  False  personation  and  cheats* 

personating  another. 563 

obtaining  property  by  false  pretenses 584 

obtaining  property  for  charitable  purposes  by 567 

obtaining  evidences  of  debts  by 568 

mock  auctions 574 

(g)  Fraudulently  fitting  out  and  destroying  vessels. 

wilfully  destroying  vessel 575 

fitting  out  vessel  with  intent  to  wreck 576 

making  false  manifest 577 

(h)  Fraudulent  destruction  of  insured  property. 

destroying  property  insured 578 

presenting  false  proofs  of  loss 579 

(0  Frauds  of  corporations. 

fraudulent  issue  of  stock,  etc 591 

frauds  in  organizing 592 

(j)  Frauds  in  sale  of  passage  tickets. 
conspiracy  to  sell 619 

(k)  Fraudulent  issue  of  titles  to  merchandise. 

fictitious  bills  of  lading 628 

fictitious  warehouse  receipts. . . .  i 629 
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fraudulent  issue  cf  titles  to  merchandises.— Continued.  Section, 

duplicate  receipts 631 

selling,  hypothecating,  etc.,  property  received  for  transportation,  etc..  632 
not  canceling  warehouse  receipt 633 

(0  Malicious  mischief,  etc. 

injury  to  railroad,  etc 635 

damaging  building  by  explosion ............. \  636 

burning  grain,  grass,  lumber,  etc 637 

altering  signal  or  light  for  vessel 638 

injuring,  highway,  boundary,  pier,  etc 639 

endangering  life  by  explosives 645 

injuring  museum    articles 648 

destroying  or  delaying  election  returns 649 

destroying  or  injuring  church  property 650 

miscellaneous  felonies 672 

attempts   to  commit  crime 685 

woman  concealing  birth  of  issue 693 

?DIALE. 

abusing  child 288 

I  abduction  of 282 

I  child  under  fourteen,  begging 291 

convicted  of  felony,  to  be  sent  to  penitentiary,  when 698 

FlRBY. 

penalty  for  neglect  to  post  schedule  of  ferry  rates 415a 

maintaining,  without  authority  of  law 415 

prosecution  for 415 

violation  of  recognizance  to  keep  and  attend 415 

Jrerrnous  Name. 

signing  to  subscriptions  for  stock 590 

in  partnerships 303 

ftoHnxo  of  Animals. 

or  keeping  place  for 664,  665 

fat. 

act  punishable  by  a  crime 8 

extent  of,  prescribed  by  this  Code 7 

discretionary 13 

in  cases  of  felony 14 

for  misdemeanor 15 

of  accessory  to  felony 33 

of  officer  of  corporation  forging  false  certificates  of  stock 518 

imposed  on  trustees,  etc.,  disposition  and  remission  of 542,  543 

not  to  exceed  five  hundred  dollars,  when 706 

negligence  in  respect  to 413 

refusing  to  extinguish 4*3 

obstructing  attempts  to  extinguish 414 

violation  of  act  to  prevent  conflagrations  in  New  York,  Kings  and 

Queens  counties 428 

setting  fire  to  growing  crops,  how  punished 637 

(See  Arson.) 

*k*  Arms. 

aiming  or  discharging 427 

discharging  in  public  places 468 

discharging  at  train  or  locomotive 635 

22 
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Fireman.                                                                                                 Section. 
obstructing,  in  performance  of  duty 414 

Fixtures. 

severance  of,  from  realty 537 

setting  fire  to 637 

Float. 

unlawful  to  keep  for  gambling 343 

Flowers. 

removal  of,  from  graves,  etc 047 

Food. 

gift  sales  of  •«« 335a 

neglect  to  furnish  to  minor ^3 

adulteration  of 4';7 

selling  tainted,  etc 40S 

imitation  articles  of  to  be  branded,  etc +!.) 

neglect  to  provide  animals  with (i55,<i>7 

of  milch  cows,  etc titiS       J 

for  animals,  being  transported  on  railway,  etc.,  who  to  provide (*>3       ; 

Force.  ■ 

use  of,  extent  of 223 

necessary  to  constitute  robber}- 224 

how  must  be  employed 233 

degree  of,  immaterial 226 

extortion  by  use  of 534-560 

self-defense 223 

may  protect  property 2^3 

officer  may  use  force      223 

trespasser  may       2*23 

parent  may        253 

also  teacher         223 

also  master      22-i 

conductor  may       223 

taking  by  force       '..225 

degree  of,  not  material ■  ••  226 

Forcible  Entry  and  Detainer. 

making  or  advising 405 

Foreign  Coin. 

forgery  cf : 511 

possession  of  counterfeit 5*> 

Foreign  Convict. 

misdemeanor  to  bring  into  state 440 

Foreign  Conviction  or  Acquittal  . 

when  a  sufficient  defense ™* 

Foreign  Corporation.    (See  Corporation.) 

Foreign  Government. 

ambassadors,  etc,,  from,  not  liable  to  punishment  in  this  state ** 

Forfeiture. 

on  account  of  suicide JJ3 

of  commodities  exposed  for  sale  on  sabbath -J]| 

by  person  gambling jjJO 

of  animals  and  money  in  betting £* 

for  false  imprisonment 37J 

of  license  of  auctioneer ■•  %* 

imposed  for  cruelty  to  animals J**j 

of  property,  by  conviction,  when j[Jj 

for  deodands  abolished JtJJJ 

in  cases  of  suicide  and  persons  fleeing  from  justice <g 

by  impeachment. 


( 
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orfeiture  of  Office.  Section. 

by  public  officer  not  having  qualified 42 

by  selling  appointments 53 

or  selling  rights  of  office 54 

by  member  of  legislature  for  bribery 70 

by  officer  allowing  escape  intentionally 90 

by  attorneys,  justices  and  constables,  buying  demands,  etc 139 

by  public  officer,  auditing,  etc.,  false  claim,  when . .  A. 160 

by  sentence  to  state  prison,  when 707 

generally 723 

FOBOERY. 

procuring  the  recording  of  forged  paper 95 

offering  same  in  evidence 107 

of  evidence 109 

first  degree 509 

false  certificates 510 

aecond  degree 511,  512,  513 

third  degree 514,  515 

passage  tickets 510 

U.  S.  stamps 517 

selling  forged  shares  by  officer  of  corporation 518 

definition  of  forge,  forged  and  forging 520 

uttering  forged  Instruments 521 

uttering  writing  signed  by  wrong-doer's  name 522 

punishment  of,  first  degree 523 

id.,  second  degree 524 

id.,  third  degree 525 

possession  of  counterfeit  coin. 526 

advertising  counterfeit  coin 527 

invalid  instrument  not  a  subject  of 509 

want  of  capacity 509 

want  of  authority 509 

insurance  policies 509 

deeds  of  lands 511 

attorney 611 

knowledge,  how  shown : 511 

intent  must  be  alleged : 512 

unfinished  plate 511 

invalid  instrument 511 

exact  similitude 512 

must  be  such  as  to  deceive*. 512 

Former  Conviction  or  Acquittal. 

bar  to  prosecution  for  duelling,  when. 240 

foreign,  effect  of 679 

Fort. 

of  state,  offenses  regarding 484 

Franchise. 

elective,  crimes  against 41  to  41y 

maintaining  ferry  without,  effect  of 415 

Fbadd. 

on  witness • 108 

of  attorneys,  etc. 148 
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Fraud. —  Continued  Section. 

pretended  hei rs '. 151 

in  substitution  of  children 15£ 

in  gambl  ing 339 

in  fitting  out  vessels 576 

in  destroying  property  insured 578 

in  presenting  proofs  of  loss 57J> 

on  creditors i 586-589 

corporations,  fraud  in  organizing 590-592 

in  issuing  stock,  etc 591 

in  sale  of  passage  tickets 616-027 

in  presenting  claims  to  public  officers 672 

in  conveyancing 686-587 

Fraudulent  Certificates. 

procuring,  in  order  to  vote 41i 

presenting,  to  registry  boards  to  pro;  urc  registration 41y 

Fraudulent  insolvencies  by  individuals. 

general  provisions,  regarding 586-589 

Fraudulent  insolvencies  op  corporations 590-814 

Fraudulent  Conveyances 586 

Fruit  Trees. 

willful   in j ury  to 610 

Funeral. 

processions  allowed  on  Sabbath,  when 276 

obstructing,  or  delaying 31S 

G. 

Gallery. 

injury  to  articles  in .....618 

Gambler. 

definition  of,  and  punishment 344 

(See  Gaming.) 

Gaming. 

on  Sabbath  day 265,  275 

keeping  of  apparatus  for 336, 837 

articles  for,  declared  public  nuisance,  when 838 

general  provisions  and  punishments,  regarding 336-852 

Garden. 

entering  with  intent  to  take  fruit,  etc 640 

Gas. 

using  illuminating,  without  passing  through  meter. JJJ 

injury  to  meter ^51 

Gas  Pipe.  ^ 

malicious   injury  to ^ 

Gas  Tar.  <wft 

throwing  into  streams,  etc JW 

General  Assignment.  ^ 

frauds  in ^ 

Gift  sales  of  food.  ...i 835a 

Glanders.  .« 

sale  of  animal  having • ** 

Good  Faith.  rJ0 

taking  property  under  claim  of  title  in 548,  «h» 

Government  Bonds.  -, 

and  securities,  creating  false  rumors  affecting *** 

Governors.  -, 

of  states,  publication  of  false  message  or  proclamation  of JJjj 

inr.y  relieve  prisoner  of  judgment  of  habitual  criminality,  when W- 
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Grand  Abmt.                                                                                     Section, 
unlawfully  wearing  badge  of 

Grand  Jurors. 

offenses  connected  with ft,    77 

definition  of 81 

acting  after  allowance  of  challenge 144 

dislosing  secrets    156,  157 

0B45D  Jury. 

misconduct  in  drawing  and  impanelling,  misdemeanor 76 

stenographer  disclosing  evidence  taken  before 157a 

Grand  Larceny. 

in  first  degree,  defined 530 

fa  second  degree,  defined 531 

punishment  for,  first  degree 538 

id.,  second  degree. . .    534 

(See  Larceny.) 

Grass. 

setting  fire  to,  how  punished 637 

Grate. 

opening,  with  intent  to  steal  body 818 

Gravestone. 

injury  to 647 

Growing  Cbopb. 

burning  of  .... . 637 

malicious  injury  to,  how  punished 640,  646 

Guardian. 

taking  apprentice  without  consent  of 292b 

conversion  of  trust  funds  by,  larceny 541 

Guide  Post. 

malicious  injury  to,  how  punished 640,  646 

Gunpowder. 

liability  of  manafacturers  of  201 

unlawful  keeping  of 889 

careless  use  of .'.  889 

injury  to  building  or  vessel  by 636 

attempt  to  injure  by  use  of 645 

H. 
Habeas  Corpus. 

imprisoning  persons  after  discharge  by  .   879 

intent  to  elude 380 

Habitual  Criminal. 

destitute  child  of 291 

possession  of  burglar's  tools  by 508 

definition  of,  and  general  provisions  regarding. 690 

Balp  Wine. 

penalty  for  selling,  not  labeled 438b 

Harbor. 

obstructing,  ete 444 

Hay.,  baled. 

violations  of  regulations  for  sale  of 585a 

Health  Office. 

interfering  with 896 

Ieat  of  Passion. 

causing  death  in  the 189,198 

km. 

production  of  pretended 151 

llOHWAY. 

obstructing,  public  nuisance 885 

depositing  noisome  substance  on 481 

carrying  an  offensive  trade  near 481 

willful  injury  to 639 
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Highway— Continued.  Section. 

to  milestone  upon 639 

driving  dangerous  animals  along,  how  punished 610 

running  horses  on 666 

Homicide. 

definition  of 179 

different  kinds  of ISO 

proof  of  corpus  deliciti 181 

petit  treason  abolished 183 

murder  in  first  degree,  defined 188 

id.,  second  degree 184,185 

malice 179 

corpus  deliciti 181 

in  commiting  crime,  felony 183 

premeditation 183 

indictment  for 183 

intent 183 

murder,  first  degree 183 

not  heat  of  passion 183 

deliberation    183 

threats 183 

bad  temper 188 

deliberation  or  premeditation  wanting 184 

duelliug  outside  state 185 

in  first  degree,  punishable  by  death 186 

id. ,  in  second  degree,  how  punished 187 

manslaughter  defined 188 

in  first  degree 189 

killing  unborn  child 190 

by  administering  drugs,  etc 191 

punishment  of , 193 

in  second  degree  defined 193 

woman  causing  abortion  by  drugs 194 

by  negligent  use  of  machinery  causing  death 195 

mischievous  animals  causing  death 196 

overloading  passenger  vessel,  death  from 197 

persons  in  charge  of ,  liable  when 198 

person  in  charge  of  steam  engines  liable  how 199 

intoxicated  physician,  how  liable .200 

manufacturers  of  powders,  etc.,  unlawfully  keeping 201 

punishment  for 203 

excusable  homicide  defined 303 

justifiable  homicide  defined 204,205 

any  killing 188 

heat  of  passion 189 

effect  of  anger 189 

carelessness 195 

committing  misdemeanor 189 

miscarriage.   ..,   194 

woman  with  child  defined. 191 

culpable  negligence 193 

attack  to  be  avoided  if  possible 205 

must  retreat  if  possible 205 

opposing  felony 205 

what  force  justifiable 205 

Horse. 

running  of,  on  highways,  etc •••••••••••••.   M 
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Section. 
!orse  Racing.    (See  Gaming.) 

orse  Railroad. 
obstructing  cars  on ••••••••  ••» •••••.....    426 


fraud  on  keeper  of , ••••••• 883 

[ouse.  Disorderly. 

keeping  a,  or  leasing 322 

!ouse  of  Refuge. 

convict  under  sixteen  may  be  sent  to,  when 701 

convicts  do  not  lose  right  to  vote  in 711 

ocse  of  Worship. 

injuring  property,  etc.  330 

udson  River. 

nets,  weirs,  etc.,  not  to  be  used  in  fishing  in 433 

UMAX  Being. 

burning  of  dwelling  house  containing 486-487 

U8BAND  AND  WlFE. 

crime  committed  by  wife  in  presence  of  husband 24 

killing  of  husband  by  wife 182 

homicide  in  defense  of 205 

competent  witnesses  for  or  against  each  other,  when 715 

confidential  communication  of 715 

I. 

cuttings,  to  be  protected 429 

detaching,  for  bridge  forbidden 429a 

cutting,  in  front  of  premises  of  another 640c 

malicious  injury  to 640 

I0TS. 

assaults  upon. 223 

rape  of,  how  punished 278 

solemnizing  marriage  of 376 

cruelty  to 377 

l-Fame. 
keeping  or  leasing  houses 322 

PEACHMENT. 

proceedings  relating  to 723 

PRISONMENT. 

punishment  by 3 

in  state  prison 5 

extent  of  in  felony 13-14 

extent  of  for  misdemeanors 13-15 

on  conviction  of  accessory 33 

of  prisoner  escaping  on  being  retaken 84 

provisions  generally  regarding 694,  705 

for  life 187 

id.,  as  affecting  marriage  relation 299 

id.,  arson  first  degree 489 

id.,-effect  of  for  life 708 

id.,  when  no  maximum  is  fixed  by  law 696 

dian  Lands. 

contracts  in  relation  to 384a 

trespass  on 640a 

DIAN8. 

laws  relating  to,  not  affected  by  this  Code 724 

DICTMENT. 

of  accessory 33 

lesser  degree  of  crime 35 

compounding  crime 126 

disclosing  contents  of 150 

conspiracy  to  procure lflft 
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Indictment— Continued.  flection. 

for  dueling , 0mtmt  jg^ 

kidnapjping \"/%]  212 

for  libel  in  newspaper 343 

where  to  be  tried 82, 185,  212,  249,  250, 253 

for  bigamy 800 

for  seduction ......!!!  285 

for  prize  fighting 402 

for  burglary ti  500 

receiving  stolen  goods ....!"/!  651 

rules  for  construing !!!!!....  718 

meaning  of  terms  used  in !.*.".  ....  718 

for  frauds  in  marrying \\\\  5$ 

for  false  proclamation,  etc ...!!!..  674 

Infectious  Disease. 

exposing  human  life  to 434 

sale  of  animal  having 658 

Inhabited  Building.    (See  Building.) 
Injurious  Acts. 

not  expressly  forbidden 675 

Injury. 

to  person 26 

malicious 635-654 

to  property 654 

Innkeeper. 

refusing  to  entertain  guests 381 

fraud  on 3S2 

not  to  exclude  guest  by  reason  of  race,  color,  etc 383 

Insanity. 

responsibility  for  crime  presumed,  when 17 

acts  by  person  in  state  of t 20 

trial  not  to  be  had  of  insane  person 20 

what  sufficient  to  excuse  crime 21 

assaults  upon  persons  in  state  of,  to  restrain  them 223 

rape  of  insane  person subd.  1,  278 

cruelty  to ; 377 

solemnizing  marriage  of 376 

maintaining  private  asylum  for,  without  license 445 

Insurance  Companies.    (See  Misdemeanors,  1.) 

Instrument. 

used  to  procure  abortion 31o,  0 JU 

burglar's  possession  of &* 

for  payment  of  money,  ready  to  be  issued Jj? 

value  of,  how  ascertained *to 

Insurance.  w  . 

of  lottery  tickets,  etc *~ 

burning  of  building,  etc.,  to  obtain *:; 

wrecking,  burning,  etc. ,  vessel  or  cargo °ij[ 

fitting  out  vessel  with  intent  to  wreck ?i! 

destruction  of  property  covered  by jjix 

false  or  fraudulent  claim  of  loss  to  obtain D,¥ 


Insurrection.  ** 

to  prevent  execution  of,  or  force  repeal  of  statute  in  levying  war w 

Intent.  ^ 

jury  may  take  intoxication  into  consideration  when  determining. •••  ••    *J 

to  do  bodily  harm 217,  *  » 

to  kill .-••;£ 

to  commit  felony *11*  Jga 

requisite  in  arson 
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Section. 

mit  crime 4D6,  498 

>re  property  taken  as  defense 549 

and subd.  5,  718 

:onstitutes 721 

ION. 

ier *. 40 

dature 61,  62,    63 

'ION. 

*ry,  no  defense 22 

ay  take  into  consideration 22 

iry  intoxication        22 

ation  and  premeditation       22 

ation  and  disease        22 

m  tremens       22 

>f  crime 22 

d  by        22 

sician  or  surgeon  causing  death  by  reason  of 200,  357 

oad  and  steamboat  employes  while  on  duty 420 

rtionof 372,  437,  577 

J 

•us  injury  to 639 

ing  finding  of  indictment 156 

t  for  removal  of  persons  from  state  by 216 

f  imprisonment  to  be  specified  in  judgment  and  sentence  of  court  705 

•  Roll. 

■  of,  how  punished 511 

iLEB. 

g  to  exhibit  stolen  property 354 

lg  stamped  bottles,  etc.,  how  punished 371 

of 71 

;  conduct  of 73 

ing  verdict 73 

ig  evidence  irregularly 73 

ng  bribe,  or  agreeing  to 74 

erly  influencing 75 

duct  of  officers  in  drawing 76 

duct  of  officer  having  charge  of 77 

in  included  in  term 81 

ation  of 127 

ion  of ,  by  this  act 11 

acy  to  obstruct 168 

LE. 

self-defense  or  in  defending  another 26 

i  defined 223 

ie  defined 204-205 

visions  relating  thereto 204-205 

snsion  of  great  danger        205 

to  be  avoided  if  possible       205 

;treat  if  possible       205  • 

ig  felony        205 

>rce  justifiable      ...   605 
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K. 
Kidnapping.  8eetkm» 

out  of  state  may  be  punished,  when  and  where * 15 

punishment  for,  and  definition  of 21i 

indictment  for,  where  triable 212 

consent  to,  effect  of 21? 

selling  services  of  persons  kidnapped 214 

other  provisions  regarding 215, 216 

Kings  County. 

officers  drawing  jury  in,  improperly 76 

Knowingly. 

term  defined fob,  4,7)8 

L. 

Label. 

marking  goods  with  false. 488, 49 

Labor. 

forbidden  on  Sabbath,  except,  etc 26$ 

endangering  life  or  valuable  property,  etc.,  by  refusal  to 673- 

Labor  Union. 

not  a  conspiracy,  when 170 

Lake. 

obstructing  passage  on  public 885 

Larceny. 

by  person  out  of  state,  how  punished 16 

in  unlawfully  entering  building  with  intent  to  commit  misdemeanor*  ••  305 

possession  of  instruments  used  for  commission  of..., SOS 

forgery  with  Intent  to  conceal      % 515 

definition  of 528 

embezzlement,  false  pretenses  is 628 

by  fraudulent  order  or  draft &~& 

grand  larceny  defined 530, 531 

petit,  defined KB 

grand,  first  degree,  punishment  of j»J 

id. ,  second  degree **£ 

petit  larceny,  misdemeanor ***> 

of  complete,  and  unissued  instruments  evidence  of  debt,  passage  tickets, 

etc.,  character  of  same **~ 

of  fixtures  severed  from  realty j*jj 

wrecked  goods  of,  misdemeanor JJj 

of  lost  property,  defined £JJ 

concealing  property        j*~ 

finding  property       £? 

intent gj 

bringing  stolen  property  into  state  is, £!: 

conversion  by  trustees  is •  •  jj]i 

fine  imposed,  disposition  and  remission  of W»  &*> 

false  pretenses,  when *}; 

value  of  evidence  of  debt,  how  ascertained ^J* 

of  passage  ticket ?S 

in  other  cases,  is  market  value ?Jg 

property  taken  under  claim  of  right  a  defense ?m 

intention  to  restore  property  not  sufficient  defense *** 

receiving  stolen  property JX 

felonious  intent       530 

negotiator  for  return  of       , •'  530 

guilty  knowledge  necessary        

550 
possession  of  other  goods       .' ••■•' " 
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^^-Contmiiea.  Section, 

form  of  indictment  for.... •••••••• • 551 

second  offense,  punishment  for  petit  larcaiy/.!!!!!!!!!!"!!!!!!"!!! !".!!"."."  688 

LEGISLATURE. 

crimes  against  legislative  power.  6^-70 

Leaving  State— to  elude  laws 461,  667 

Letter. 

to  or  from  convicts. 160 

threatening  to  extort  or  injure 558-659 

opening  sealed 642 

when  sending,  complete 688 

Leasing  Property. 

of  building  for  improper  uses 822,       ,  888,  833,  843,  665 

Letter  of  Recommendation. 

forged  or  false,  to  obtain  employment •••••••  670 

Levy. 

removal  of  property  to  prevent ••••  687 

unauthorized • 556 

Levying  Wab.    (See  War.) 

Libel. 

definition  of 242 

a  correct  narrative  may  be 242 

candidate  for  office 242 

libeling  senator 242 

libeling  politician 242 

charge  of  smuggling 24J 

imputing  poverty 242 

malfeasance  in  office 242 

publishing  letter 242 

not  an  infamous  crime 242 

facts  must  be  shown 242 

corporation. ...   242 

blackmailing 242 

character  of  crime  of 248 

publication  of,  deemed  malicious,  when 244 

when  justified 244 

when  excused 244 

malice  implied 244 

when  must  be  proved 244 

rumor 244 

articles  copied 244 

truthof 244 

motive 244 

good  motives 244 

publication  of ,  defined 245 

reading  to  stranger 245 

in  another  state 245 

Proprietor  of  paper  liable 246 

proof  of  publication 245 

{J » liability  of  editors,  etc 246 

w  •  what  may  be  shown  in  defense 246 

a  true  report  not  libelous 247 

jctual  malice  to  be  proved  in 247 

lair  and  true  report,  defined 247 

2!5i*  of  articles,  excepted 248 

jnaictment  for,  where  found 249 

tJPtenie  court  may  direct  venue  when 249 

inj?«     ons  foT  granting  ordcr 249 

^ictment  for,  against  non-resident,  where  to  be  found  and  tried 250 

crendant  to  be  indicted  and  tried  in  one  county  only 251 

:£J**t  has  power  to  change  place  of  trial 252 

j:~"*^fleged  communications  defined 253 

*,re8umed  not  to  be  malicious 253 
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taction 

privileged  on  its  face 25J 

legislative  or  judicial  proceedings 24' 

when  probable  cause  must  be  shown 28 

violation  of  official  duty. 25J 

mercantile  agency 24$ 

attorney's  advice 25$ 

express  malice 2-i 

privilege  of  counsel . 25J 

falsity  of  charge 2& 

slanderous  words  uttered  by  murderer  at  execution 241 

physician's  certificate 2ft 

communications 25i 

court  must  determine W 

threats  to  publish 2& 

preventing  publication  of,  for  money 254 

letter,  threatening  to  publish 65* 

License. 

pawnbroker  acting  without 351 

Hell-Gate  pilots  must  have 39? 

maintaining  private  insane  asylums  without 44' 

of  auctioneer  forfeited  by  sale,  etc. ,  by  mock  auction 57* 

• 
Lien. 

secreting,  selling,  etc.,  property  covered  by 57: 

Life. 

intentional  taking  one's IT 

attempt  to  take  one's 17 

aiding  suicide 175,17 

endangering  by  gunpowder,  etc W 

Life  Boats. 

in  bathing  places 42 

Light. 

upon  swing  bridges • 483 

Liquors. 

child  not  to  be  allowed  where  sold 290,  M 

adulteration  of 4C 

Limited  Partnerships. 

fraud  in  affairs  of 37 

Literature. 

obscene,  selling,  mailing,  and  sending 818,  81 

Lock. 

ou  canals,  injury  to  how  punished 4< 

Logs. 

defacing  marks  upon 87 

floating 8' 

Lost  Property. 

keeping  of,  when  criminal • &* 

Lottery.  ^ 

definition  of J* 

selling  a  chance • ** 
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•Continued.  Section. 

ting  lots       323 

ation  determined  by  lot       .- 323 

ady  323 

iow  construed        323 

f  statute       323 

1  and  public  nuisance,  when 324 

lent  for  drawing 825 

idling  tickets  for 326 

q  another  state        328 

ned'      326 

ing,  how  punished 327 

to  dispose  of  property  by 828 

office  for,  purposes 829 

:  tickets 830 

ing  insurance  of  tickets  in 331 

'  disposed  of  by,  forfeited 832 

louse  for 333 

licable  to,  when  out  of  state 834 

3ment  out  of  state,  how  punished 335 

ickets 344 

; marks  on.. • 373 

upon,  when  justified 223 

sing  marriage  of 876 

iatment  of,  how  punished 377 

M.        ' 

egligent  use  of 195,  199 

is  injury  to 639 

B. 

re  of  depositions  by 145 

ect  seizure  of  indecent  articles 320 

regarding  gaming 345 

sing  unlawful  marriage 376 

ier  arrest  of  persons  about  to  engage  in  prize-fight 463 

stroy  false  weights  and  measures,  when 583 

n  of,  and  provisions  regarding 206-210 

ice.    (See  officers.) 

d  Malicious. 

d  in  libel,  when 244 

alitor  when 247 

;d  communication 253 

n  of subd.  3,  718 

>  property 635-654 

is  mischief 635-654 

ting  business 868a 

f  vessel .' 577 

iter. 

>n  of 188 

rree  defined 189 

micideis 175 

le  includes subd.  2,  180 

roof  of  required 181 


culpable  negligence 

second  degree  defined... 

id.,  how  punished 

id.,  instances  of 

Manufacture. 

using  false  marks  as  to 

March. 

sentences  of  convicts  must  expire  between,  and  November 
Market  Price. 

circulating  false  rumors  affecting,  of  bonds,  stocks,  etc. . . 
Market  Value. 

of  thing  stolen,  how  determined ...... 

Marking 

falsely,  enrolled  person  exempt 

words  " silver,"  "sterling  silver,"  and  "solid  silver "..... 
Marks. 

using  false,  as  to  manufacture 

Marriage. 

compelling  woman  to,  and  punishment  thereof 

what  evidence  necessary 

seduction  under  promise  of 

subsequent,  a  bar,  when 

of  idiots,  minors,  etc ; 

criminal 


Married  Woman. 

must  not  disclose  confidential  communication. 

testimony  of,  in  certain  cases 

crime  committed  by 

Masked  Persons. 

assemblage  of,  when  lawful 


Master  and  Servant. 

master  of  vessel  and  crimes  pertaining  to V. 

petit  treason  abolished 

breaking  of  contract  by  servant 

Medicine. 

adulteration  of 

Meeting. 

religious,  disturbance  of 

disturbance  of  lawful 
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MjLCH  Cow»  Section 

keeping  in  unhealthy  place agi 

(8ee  Skimmed  Milk.)  

Mile  Stone. 

or  board,  injury  to 68^ 

Military  Storks. 

of  state,  seizure  of 404 

MaK.rovi8ions ii'.m:::::  ::::*67i^674e 

keeping  animal  giving,  in  unhealthy  place 662 

"  impure  and  unwholesome"  defined aaq, 

Mineral  Water.  

using  stamped  bottles  for,  unlawful 869-871 

Minister— solemnizing  unlawful  marriages «76. 

Mdjor.  

how  supported  28& 

marriage  of ..!.".  11 !.!!!!!!!." 876 

to  be  sent  to  penitentiary,  when  .   ...!!...  .1 1 1 .. .". .  1 1 . .  ! 690 

may  be  sent  to  Elmira  Reformatory,  when 700 

under  twelve,  may  be  placed  in  charge  of  suitable  person! !!!!!!  718 

MBHIEVOU8  Ahemals—  death  caused  by ioa 

Misconduct.  

at  corporate  elections. gig 

in  relation  to  insurance  corporations,  etc !  ! !  1 !  1 !  1 577a  570 

of  banks  and  bankers !  1 1 . . !  ! 11 604 

of  officers  of  banking  department 1111.11  . 1  11!   . . .  605 

of  officers  and  directors  of  stock  corporations .   . .   . . . .* " " ." ." ...  11!   " "  610 

of  officers  and  employes  of  corporations ! . .   ! !  1 1 !  1 . 1 ! !  1 1 !  611 

of  officers  and  agents  of  pipe-line  corporations 1 ...  1 1 612 

veterinary  surgeon *!"!.!..!!  856 

Ml8DEl£EANORS — CLASSIFIED. 

Abandonnent  of  disabled  animal 656 

Academy,  keeping  gambling  apparatus  near 886 

Accessories,  rule  for  punishment  of 682 

Account,  overdrawing  of.  by  officer  of  bank 600 

keeping  false  account  by  officer 602 

publishing  false  statement  of,  by  officer 603 

Acknowledgment,  recording  conveyance  without 164 

false  certificate  of,  by  officer 168 

Acrobatic  exhibitions,  must  use  network  in 384 

Actor  omission,  how  prohibited  by  statute 26 

commission  of  prohibited  acts 155 

when  no  punishment  is  prescribed 675 

Action,  civil,  begun  without  consent 158 

conspiracy  to  institute 168 

Adjournment  of  civil  action  to  Saturday 271 

Adulteration  of  food,  drugs,  liquors,  etc 407 

sale  of  same 408 

Adverse  possession,  buying  lands  in  suit 120 

buying  pretended  titles 130 

Advertising  obscene  prints,  etc 317 

indecent  articles 318 

lotteries 327 

the  keeping  of  an  office  for  lottery  purposes 329 

offers  to  insure  lottery  tickets 331 

persons  out  of  state,  advertising  lotteries 335 

by  affixing  bills  without  owner's  consent 643 

•Affixing  advertisement  without  property  owner's  consent 648 

-Aiding  or  abetting  in  forcible  entry  and  detainer 465 

not  aiding  officer  when  commanded 121 

misdemeanor  is  misdemeanor 31, 

the  escape  of  prisoner 87,    88 

officer,  aiding  escape  of  prisoner 89 

Air  gun,  discharging  in  public  place 468 

-Alienation  of  lands  in  suit 120 

of  pretended  titles 130. 
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Misdemeanors— Classified— Continued. 

Ambulance,  obstructing  way  of 

Amvsement,  no  distinction  in  places  of,  from  color,  etc 

dangerous  place  of,  prohibited 

Animals  near  court , 

obstructing  ambulance  for , % 

killipg  of,  in  cemeteries 

driving  along  highway I 

driving  of,  upou  sidewalk. < 

overdriving I 

abandonment  of  disabled t 

failure  to  provide  proper  food  for ( 

selling  disabled  animal t 

carrying  of,  in  cruel  manner f 

poisoning ( 

throwing  substance  injurious  to,  in  public  place (J 

transporting  cruelly t; 

setting  on  foot  fights  between ft 

keeping  a  place  for  fighting ft 

running  of,  on  highway 6< 

cruelty  to 65WK 

Apothecary  improperly  labelling  drugs 4( 

unlawfully  selling  poison 40 

refusing  to  exhibit  record  40 

selling  poison  without  label 40 

Arrest,  delay  in  arraigning  prisoner  after 11 

conspiring  to  procure ..  16 

for  process  for,  on  Sabbath 26 

of  dead  body 31 

unlawful  and  malicious 55 

Art,  injury  to  work  of 64 

Assembly  of  disguised  persons 45 

disturbance  of,  lawful 44 

Assessment  and  assessor,  false  statement  relating  to 48 

improperly  influencing 7 

Assignation,  keeping  house  of 32 

Assignment,  fraudulent 58 

Asylum,  keeping  insane  asylum  without  license 44 

Attachment  of  dead  body 31 

Attorneys  and  counselors  illegally  obtaining  demands  for  collection 13 

deceiving  court 14 

deceiving  party M 

willfully  delaying  suit 14 

allowing  use  of  name  by  others 14 

aiding  in  defense  of  prisoner  defended  by  partner 67 

for  prosecution,  after  aiding  in  defense 67 

receiving  fee  in  consideration  of 67 

Auctions,  mock 44 

Baggage  car,  placing  passenger  coach  before 42 

Bailee  selling  property,  etc 51? 

Bank,  injuring  bank  of  river 63 

illegal  sale  of  bank  notes 50 

issuing  excessive  number  of  bank  notes 5ft 

misconduct  of  bank  director 59 

guaranty  of  bank  notes jjj 

bank  officer  overdrawing  account «° 

officer  of  insolvent,  receiving  deposits 60 

misconduct  by  banks  and  bankers 604, 

unlawful  investments  by  savings  bank  officers 60 

private  bankers  not  to  use  sign .  . .  60! 

Barratry,  common 1J 

Bathing,  surf  regulations Jj 

Bawdy-house,  keeping  or  releasing 3~ 

Beacon,  Injury  to J£ 

Bill  of  lading,  destruction  of ^ 

of  wrecked  property *> 
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Misdemeanors— Classified— Continued.  Section. 

Billy,  manufacture  and  sale  of 409 

Birds,  killing,  etc.,  in  cemeteries  and  parks 640 

fighting  of. 664 

keeping  place  for  fighting  of 665 

Blackmail,  sending  letters  for  purposes  of , 569 

verbal  threats  are 560* 

Bodily  injury 9  causing  by  refusal  to  labor 673 

Booking,  emigrants 626 

Books,  in  public  libraries 640 

officer  refusing  to  deliver  to  successor 57 

witness  refusing  to  produce 69* 

Boom,  malicious  injury  to * 689 

Booth,  keeping  of,  for  gaming 843 

Borrowed  property,  selling  or  pawning 572* 

Bottles,  refilling  stamped,  etc 369 

keeping,  with  intent  to  use 370 

Boundary  lines,  injury  to  monuments  marking 639 

Breach  of  peace,  interrupting  court 143 

Breaking  Sabbath  is  misdemeanor 269 

Bribery  and  corruption,  officer  receiving 48 

in  omitting  a  duty 49 

for  services  not  rendered 50 

in  returning  fugitives 51 

in  official  appointments 52,    53 

in  selling  right  to  official  power 54 

in  canal  offices 481 

|  of  justice  or  constable  in  obtaining  claims  for  collection 138 

i        Bridge,  malicious  injury  to 639 

Building,  used  for  public  nuisance 388 

unlawfully  entering 505 

used  for  lottery  purposes 333 

affixing  advertisements  to 643 

Buoy,  malicious  injury  to 639 

Burylary,  entering  building  with  intent  to  commit 505 

possessing  tools  used  in 508 

Burying  ground,  injuring  animals  in 640 

Buying  or  selling  offices 52,  53,    54 

of  lands  in  suit 129 

of  pretended  titles 130 

of  demands  by  attorneys 136 

of  demands  by  justices,  etc 137,  138 

stolen  goods  may  be 550 

Bptander}  refusing  to  assist  officer 450 

Canal,  weigh-master  on,  making  false  entry 477 

officer  on,  concealing  frauds 478 

drawing  water  from 480 

officer  on,  taking  bribe. .   481 

Capital  stork,  frauds  in  subscriptions  to 590 

Casks,  stamping  false  tare  on 585 

Rattle,  driving  of,  upon  sidewalks 652 

Cemetery,  associations,  must  regard  civil  rights 383 

injuring  animals  in 640 

injury  to  monuments  in 647 

Certificate,  false,  of  public  officer 163 

Certiorari,  imprisoning  persons  discharged  by 379 

concealing  person  to  elude  service  of 380 

Challenge,  grand  juror  acting  after  allowance  of 144 

to  duels 237 

to  prize  fight 458 

jhattel  mortgage,  secreting  or  selling  property 571 

^heating  by  personating  officer 505 

in  obtaining  employment 570 

by  mock  auctions 574 

.by  concealing  mortgaged  property. .,♦.....  571 

**hild,  omitting  to  provide  for 288 

endangering  life,  etc 289 

Hot  allowed  in  dance  houses,  etc 2<)0 
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Misdemeanors — Con  tinned.  Section. 

begging 291 

employing  for  certain  purposes 292 

concealing  birth  of 2M 

Cities,  squatting  on  land  in  4C7 

Clesk  of  court,  receiving  bribe 115 

disclosing  of  depositions  by 140 

Clerk  of  magistrate,  disclosure  of  depositions  by 145 

Clothing,  depriving  person  of 053 

Cock  fighting  a  misdemeanor ti>'4 

keeping  place  for ivs 

Code  of  Civil  procedure,  violating  certain  sections  of 137,138,  14$ 

Code,  Penal,  punishment  in  misdemeanors 15 

Coercion,  of  person  by  violence fl53 

Coercion,  by  employer 171  («) 

Compensation,  officer  receiving  unlawfully 50 

for  services  not  allowed ". 51 

Compounding  crime,  misdemeanor  when 125 

Concealing  birth  or  death  of  child aw 

lost  treasure #1 

property  of  insolvent $i 

escaped  prisoners 91 

Concert  saloon,  child  not  to  visit ?» 

Conflagrations*  refusing  to  aid  in  extinguishing 4-8 

Conspiracy  a  misdemeanor iG8 

to  resist  process 457 

between  creditors  and  debtora 5>9 

to  sell  passage  tickets 021 

to  break  a  contract 073 

College,  keeping  gaming, apparatus  in 336 

Combustible  material,  unlawful  making. 3$ 

Commander,  of  vessel 153 

must  suppress  gaming 350 

Common  carrier,  refusing  to  carry  passengers 381 

Company,  false  designation  of 303 

Constable,  receiving  reward  to  permit  escape ....  115 

executing  search  warrant  with  severity 120 

buying  demands  in   suit I'l7 

inducing  suits  by  promises i:$ 

Contagious  disease,  exposing  self  or  another  to 434 

sale  of  animal  having &}■} 

Contract,  public  officer  not  to  be  interested  in 473 

Conveyance,  of  lands  in  suit 1-^ 

of  pretended  titles 1«W 

recording  without  acknowledgment lj^ 

Convict,  importing  foreign 1^ 

unauthorized  communications  with 1^ 

Copartnership,  using  fictitious  name  in #3 

fraud  in  limited 375 

Coroner  receiving  reward,  etc lljj 

Corporation,  frauds  in  subscription  to  stock  of 690 

fraud  in  issue  of  stock  of 691 

fraud  in  organizing  or  increasing  stock  of. 693 

misconduct  of  officers  of 694 

fraud  in  keeping  accounts  of 614 

publishing  false  report  of  condition  of 611 

directors  of,  participating  in  fraudulent  insolvency W 

failure  of  director,  trustee  to  notify  other  officers , ^ 

County  clerk,  willful  omission  of 4 

County  jail,  misdemeanors  punishable  in 

Court,  racing  animals  near 1- 

keeping  gaming  apparatus  near • 


1 


i 
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bdzhe  Axons  Indezed.— Continued.  Section, 

contempts  of ••••••••••••• 143 

>tmes,  misdemeanors  are ]mmm      4 

conspiracy  to  commit '..'./.  168 

leaving  state  to  commit ]'m\[  q$-j 

Yuelty  to  animals.    (See  Animals.)  655-660 

to  idiots,  etc 877 

kun,  malicious  injury  to [  (539 

•once  house,  child  not  to  frequent .290*  291 

angerous  animals,  driving  of,  on  highway &40 

weapon,  manufacture  of ///,  409 

exhibitions  without  network !!!!...  884 

ead  body,  unlawful  dissection  of 309 

arrest  or  attachment  of 314 

disturbing  burials  of ! . ! . !  315 

concealing,  of  child 296,  693 

eceiving  witness 108 

eer,  killing  of,  etc 640 

tfacing,  marks  on  wrecked  property 372 

on  logs,  etc 373 

real  property,  by  posting  bills 643 

articles  in  libraries 648 

efinition  of  misdemeanor 3 

elay,  in  taking  prisoner  before  magistrate 118 

^position,  disclosure  of,  by  magistrate 145 

estruction,  of  evidence  to  prevent  its  use 110 

factor,  misconduct  of 594,  595 

illegal  loan  by 596 

of  savings  bank,  unlawful  investment  by 602 

publishing  false  report  by 611 

participating  in  frauds 603 

failure  to  give  notice 6U 

ischarging  fire  arms  in  public  places 468 

^aease,  exposing  human  life  to 434 

sale  of  animal  having  contagious 658 

itguised  persons,  unlawful  assemblage  of 453 

isobedience  of  laws  by  public  officers 471 

disorderly  behavior  in  court 143 

isorderly  house,  keeping  of 322 

unauthorized  office  for  sale  of  passage  tickets  is 621 

istrict  attorney,  disclosing  indictment 156 

partner  of,  not  to  aid  in  defense 670 

Uturbance,  of  legislature 60 

of  religious  meeting 274,  275 

of  funerals 315 

of  lawful  meetings 448 

ock,  injury  to 639 

og~Jlghting,  a  misdemeanor 664 

keeping  place  for 665 

am,  malicious  injury  to 639 

'•edges,  use  of,  for  oyster 442 

riving,  dangerous  animals  on  highway 640 

of  teams,  etc.,  on  sidewalk * 652 

*U99in<?t  persons 447 

animals 600 

%els  and  challenges,  attempts  to  induce 237 

posting  for  not  fighting 238 

iress,  compelling  person  by  use  of  violence 653 

irth,  unlawful  digging  and  removing  of 640 

ivesdropping,  a  misdemeanor 436 

nbankment,  injury  to 639 

nbracery%  a  misdemeanor 75 

nigrants,  charging  excessive  fare  to,  etc 626 
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Misdemeanors  Indexed— Continued.  Section. 

Employment,  of  children  forcertain  purposes . .... 292 

Engineer,  unable  to  read 418 

employing,  who  cannot  read 418 

intoxicated , 420 

Enticing  person  to  visit  house  of  ill-fame • 283 

Mscap^t  officer  permitting.      115 

Evidence^  refusal  to  give 69 

deceiving  witness.. . 10$ 

destroying,. 110 

preventing,  witness  from  giving, Ill 

inducing  witness  to  give  false 112 

disclosing,  before  grand  jury* „ 157 

Executive  officer,  acting  without  having  qualified 42 

attempting  to  prevent,  from  performing  duty 46 

resisting,.. .......... 47 

taking  unlawful  fees.,,,,,,., 48 

taking  reward  for  omitting  duties 49 

fees  for  services  not  rendered 50 

in  extradition  cases  81 

buying  and  selling  appointments 62,   5$ 

selling  right  to  official  powers. 54 

intrusion  into  office 56 

refusing  to  surrender  office.     57 

Exhibition,  theatrical,  not  allowed  on  Sabbath 277 

children  not  to  be  allowed  in  "292 

malicious  injury  to W8 

Explosive  #nhatancet  unlawful  keeping  of ?•  &*9 

Exposure  of  person,  indecent 316 

J£z£orf ton,  under  color  of  office 656 

attempts  att  by  verbal  threats 500 

in  libel  cases 2M 

Fair,  keeping  gambling  apparatus  about 336 

entering  without  paying 446 

malicious  injury  to  articles  in &$ 

False  label,  on  merchandise 438 

sale  of  goods  bearing 4® 

False  manifest*  making,... 57< 

False  name,  bringing  suit  in 1*; 

False  ptmmation,  when  a  misdemeanor 565 

False  pretenses,  conspiracy  to  obtain  property  by 1|» 

winning  money  at  play  by        &j 

obtaining  hotel  entertainment  by ®* 

obtaining  employment  by         «J<y 

False  statement,  regarding  taxes,  etc 4n> 

False  ?*tret  stamping  of,  on  casks J*> 

False  WmjBMl  etc.,  using  of j**f 

retaining  of  *\ 

Family,  violence  toward kj* 

Farcy^  animal  having..    J*j» 

Fare  of  emigrant*  on  railroad «#j 

Fee*,  unlawful  fees,  by  officer *J 

for  services  not  rendered f 

on  return  of  fmit  ve,         : '"km 

Felony,  entering  building  with  intent  to  commit jw 

Ferry ,  maintaining  unlawful * *{2 

violence  of  recognizance  to  keep *£> 

Fictitious  name,  signed  to  subscription  for  stock ^ 

in  partnership.  ..,,*».. ^ 

Fighting,  of  animals ^ 

keeping  of  place  for • ^ 

Fine*  for  "misdemeanor «  j 

Fire,  negligence  regarding 
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^bdmeanors  Indzxed— Continued.  Section. 

obstructing  Attempts  to  extinguish, , , 414 

violation  of  act  to  prevent,  in  certain  counties 428 

Firt  arms,  aiming  or  d  tech  urging.. , . . 427 

discharging  in  public  places . 468 

Ttrenifin,  preventing  him  doing  duty- . 414 

Final,  unlawful  to  keep  for  gaining.  mt 343 

fearers,  removal  of ,  from  graves 647 

Foatf,  neglect  to  famish  to  minors. .* 288 

adulteration  of . . . . 407 

selling  tainted,  408 

selling  imitation  articles  of 430 

neglect  so  provide  animate  with . . 655 

forcible  entry  and  detained,  ttmkhuj  ,  465 

Fiird'jn  convict,  bringing  into  state 440 

¥run<km,  maintaining  ferry  without 416 

fraud,  on  witness 108 

of  attorney. . . . .,, 148 

in  gaming.. 339 

Trfiinhrfmt  conveyance,  of  property, 586 

Frmdulent  insolvency, 586 

keeping  property  through 588 

concealing  effects  in 589 

fruit  free*,  injury  to 640 

Funeral,  obstructing  procession 315 

Gallery,  injury  to  articles  hi 648 

Cjjri%t  keeping  apparatus  for 336,  337 

winning  fraudnlontlv  in.... 339 

exacting  payment  of  money  won  In 340 

teepiac  or  leasing  houses  for. . , 343 

persuading  persons  to  visit  place  for 34S 

neglect  to  prosecute  for.  ,.„.,.... 349 

commander  of  vessel  must  preveut 350 

selling  pools  on  horse  races 351 

racing  horses*  etat. 352 

betting  on  prize  fight 460 

Garden,  pillaging  In 640 

Gto,  fraud  in  use  of 651 

injury  to  meter # 651 

injuring  gas  pipe 639 

&w  tar,  throwing  into  stream 390 

General  assignment,  fraud  in 589 

Gift  tales,  of  food 335  (a) 

Glanders,  animal  having...., 658 

Grandjuror,  promising  verdict 73 

embracery , 75 

misconduct  in  drawing. 76 

misconduct  of  officer  in  charge  of 77 

disclosing  secrets  of 156,  157 

disclosing  fact  of  indictment  by 156 

Grass,  setting  fire  to 637 

Grawst&ne,  injury  to* ........ .   647 

Growing crops*  malicious  injury  to 640,  646 

Guide  post,  injury  to 639 

Gunpowder*  unlawful  keeping  of 38** 

Baheas  corpus*  imprisonment  after  discharge  on 37» 

eluding  service  of  writ  of 380 

Harbor  obstructing 44* 

I     Harboring  criminal,  escaping 91 

[     Health  officer,  obstructing 396 

High  school,  keeping  garni  ng  apparatus  near 330 

iRgk&ay,  creating  nuisance  on 431 

ing  on  offensive  trade  near 431 
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Misdemeanors  Indexed  —  Continued.  Section. 

destruction  of  milestone  on 839 

driving  dangerous  animals  on ....  m 

running  horses  on 666 

Hiring,  breaking  contract  for 673 

Home,  racing  of,  on  highway 668 

Horse  racing,  selling  pools  for 352 

Horse  railroad*  obstructing  cars  on  426 

Hotel,  fraud  on  keeper  of 382 

House,  keeping  disorderly 322 

leasing  premises  for  disorderly N. 322 

Hudson  river,  nets,  weirs,  etc.,  in 433 

Ice.  persons  cutting,  must  protect 429 

malicious  injury  to  cuttings WO 

Idiots,  solemnizing  marriage  of 376 

cruelty  to 377 

Ill-fame,  keeping  house  of 322 

leasing  house  of 322 

Illiterate  engineer,  not  to  act 418 

not  to  be  employed 4l8 

Illuminating  gas,  interference  with  meter 651 

Imitation  food,  must  be  branded 430 

Imprisonment,  for  misdemeanor 13,    15 

Indecent  exposure,  of  person » 316 

Indictment,  officer  disclosing 156 

conspiracy  to  procure 168 

Infectious  disease,  exposing  human  life  to 434 

sale  of  animal  having 653 

Injurious  acts,  forbidden 675 

Innkeeper,  refusing  guest 381 

fraud  on 382 

not  to  be  excluded  on  account  of  color,  etc 383 

Insane  person,  cruelty  to 3p 

solemnizing  marriage  of 376 

maintaining  private  asylum  for 445 

Inscription,  injuring,  on  mile  stone * 639 

Insolvent  bank,  receiving  deposits 601 

Institution  of  learning,  gaming  near 336 

no  person  to  be  excluded  from  color,  etc 383 

Insurance,  of  lottery  ticket 330 

Interest,  taking,  unlawfully 378 

Intimidation  of  officer 46 

of  mtmber  of  legislature 62 

of  public  officer,  juror,  etc 127 

Intoxication  of  railroad  employee,  etc 420 

Intrusion  into  public  office 56 

on  real  property 466 

Invoice,  destruction  of 372 

of  wrecked  property 437 

making  false • 677 

Jetty,  injury  to djjj 

Judge,  disclosing  finding  of  indictment 156 

granting  warrant  for  removal  of  persons  from  state 216 

Junk  dealer,  refusing  to  exhibit  property Jjj* 

secreting  stamped  bottles *H 

Juror,  corrupt  conduct  of 2? 

promising  verdict .' J* 

receiving  improper  evidence '•* 

improperly  influencing : Jj 

misconduct  of  officers  in  drawing Jj 

or  of  officer  having  charge  of Jj 

Justice,  conspiracy  to  obstruct jjjj 

Keeper,  of  disorderly  house ** 


/ 
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▲nobs  Indexed— Continued.  Section. 

son  refusing  to  receive  prisoner 116 

r  office  for  lottery  purposejs 329 

ing  house 336,  343 

for  fighting  animals 065 

ninth  granting  order  for  removal  of  persons  held  for  labor 210 

narking  merchandise  with  false 438 

f  goods  so  marked  439 

endangering  life  or  property  by  refusal  to 673 

',  entering  building  with  intent  to  commit,  misdemeanor 505 

ig  of  wrecked  goods 538 

trade,  conspiracy  to  prevent 168 

of  house  for  improper  purjwses 322 

tery  purposes 333 

blic  nuisance  388 

ure,  disturbance  of  session  of  60 

dation  of  members  of 62 

»ses  summoned  before 68 

ng  to  testify 69 

jarrying  to  and  from  convicts  160 

ig  threatening 558 

ening  to  do  unlawful  injury 559 

ig  or  reading  sealed 642 

omnieiidatiou,  false 570 

hreat  to  publish 254 

pawnbroker  acting  without  353 

rate  pilots  must  have 398 

aining  private  insane  asylums  without 445 

aining  ferry  without 415 

ing  or  selling  property  covered  by 571 

lingering,  by  refusal  to  labor  673 

ts  in  bathing  places  427 

partnership,  fraud  in  375 

,  adulteration' of  407 

ire,  selling  obscene  317 

ig,  sending,  etc...  319 

jury  to,  on  canal  639 

•facing  marks  on  373 

leasing  house  for  333 

ising 327 

ig  property  at 328 

ig  oftice  for  registry  of 329 

rig  tickets  in 330 

ig  place  for  sale  of  tickets 344 

defacing  marks  on ; 373 

,  solemnizing  marriage  of 376 

yto 4 377 

r?/,  malicious  injury  to    639 

ate,  disclosure  of  depositions  by 145 

lizing  unlawful  marriage 376 

obscene  literature 319 

hiiKj  public  nuisance 387 

is  mischief,  intent  to  commit f>05 

f,  makingfalse 577 

ighte\,  committing,  misdemeanor         181) 

e,  soemnizing,  of  idiots     376 

//crso/is,  assemblage  of 45:: 

ade  in  theatres,  etc 453 

f  vessel  importing  foreign  convict .1UW40 

nd  servant  breaking  contract  of  hire  673 

?,  adulteration  of. . 407 
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Misdemeanors  Indexed— Continued.  Section. 

Meeting,  disturbance  of  religious 274 

disturbance  of  lawful 448 

Merchandise,  frauds  in  packing 406 

Meter,  unlawful  interference  with   651 

Milch  Cow,  keeping  of,  in  unhealthy  place 662 

Mile  stone,  injury  to  639 

Mineral  water,  using  stamped  bottles  for 369 

Minister,  solemnizing  unlawful  marriage 37& 

M inor,  omitting  to  support 2s% 

solemnizing  marriage  of £>"!$> 

on  conviction  of  misdemeanor *;  \3 

Misdemeanor,  punishment  for  6,  13,      25 

no  accessories  in 3 \ 

rescue  of  prisoner  charged  with &> 

escape  of  prisoner  charged  with 85 

concealing  escaped  prisoner,  charged  with 91 

compounding \ „  125 

contempt  of  court,  a , »    „  143 

committing  prohibited  act _   .  155 

aiding  commission  of ' _  .  682 

attempt  to  commit .  .  685 

aiding  commission  of .  .  682 

conviction  of  felony  after 638,  689 

by  minor  under  twelve -.  713 

definition  of ....    4 

Mock  auction,  of  certain  property 448 

Monument,  of  boundary  line,  injury  to 639 

in  cemetery 647 

Morals,  conspiracy  against 168 

MorUjage,  selling  property  covered  by  671 

Museum,  injury  to  articles  in Wg 

Name,  unlawful  use  of  attorney's  149 

bringing  action  in  false 150 

in  fictitious  copartnerships 368 

Natural  scenery,  defacing  643 

.  Navigation,  interfering  with  444 

Neglect,  in  executing  process  H  J 

Net,  unlawful  use  of,  in  Hudson  river 43* 

Nitro  Glycerine*  careless  keeping  of  3S» 

Non  resident*,  rights  of,  in  planting  oysters  *jj 

Nuisance,  maintaining  public  e°* 

permitting  building  to  be  used  for *r 

on  public  highway **J 

Oath,  public  ofliceracting  without  •  •    *£ 

Obscene,  articles,  possessing,  selling,  etc  jjL 

mailing  etc «* 

Obtaining  registry  of  cattle  by  false  pretense °™ 

Officer,  public  acting  without  having  qualified *• 

preventing  performance  of  duty  by •. *~ 

resisting..   *J 

taking  rewards -  •    V* 

tuning  fees  for  services  not  rendered • •  •    jj: 

taking  reward  for  extradition  of  fugitives •    K 

corruption  in  appointments  by " •    5? 

selling  official  rights •    ?t 

intrusion  into  public  office -  -  J.L 

neglecting  duty '119 

making  arrest  without  authority "  'U 

intimidating .' *  L^ 

must  prevent  gambling  on  vessel *  j»'n 

of  corporation  circulating  false  report * 
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Misdemeanors  Indexed— Continued.  Section. 

obstructing,  in  performance  of  duty 47S 

executing  search  warrant  severely 120 

delaying  to  take  prisoners  before  magistrate ....  118 

taking  property  from 83 

canal,  concealing  frauds 478 

oppressions  by 556 

overdrawing  account COO 

misconduct  of  officer  of  bank 595 

false  certificates  by.. 163 

taking  unlawful  fees 48 

allowing  escapes  for  rewards 115 

omitting  duty 154 

refusing  to  receive  prisoner 116 

refusing  to  aid 121 

misconduct  of  directors  of  banks 595 

of  banks  overdrawing  account. 600 

receiving  deposits  when  bank  is  insolvent 601 

frauds  in  keeping  accounts 611 

Oppression  is  a  misdemeanor 556 

Orchard,  pillaging  in 640 

Owner  of  vessel  must  suppress  gaming 350 

of  theater  allowing  Sabbath  performances 277 

Oysters,  removal  by  non-residents 441 

using  dredges 442 

Packages,  false  tare  on 585 

Parade  and  processions,  on  Sabbath 276 

Parent,  failure  to  support 288 

Partner,  using  false  name 363 

guilty  of  fraud  in  limited  partnership 375 

Passage  tickets,  keeping  office  for  unlawful  sale  of 621 

sale  of,  not  properly  filled  out 625 

sales  or  exchanges  of 626 

Passenger,  refusal  to  convey 381 

overloading  vessel  for 359 

Pawnbroker,  acting  without  license 353 

refusing  to  exhibit  stolen  goods 354 

selling  articles  pledged  prematurely 355 

ref usiug  to  disclose  purchaser 355 

Pawning,  borrowed  property 572 

Penitentiary,  misdemeanor  punishable  in 15 

Person,  indecent  exposure  of 316 

acts  injurious  to 675 

id.,  when  committed  out  of  state 676 

Personating  officer 119 

Petit  larceny     535 

Physician,  acts  of  intoxicated 357 

Pilot,  acting  without  license 398 

Pipe,  injury  to  gas  or  water 639 

Place  of  amusement,  masquerade  in 453 

Pledging  borrowed  property 672 

Poison,  mingling  with  food,  etc 358 

selling  without  keeping  record  of  sales 402 

selling  without  label 404 

administering  to  animals 660 

Policeman,  personating 565 

Pollution  of  streams 39 } 

Port  warden,  acting  as,  without  authority 400 

Posting  bills  without  authority 643 

Principal  in  misdemeanor 31 

Prisoner,  guilty  of  misdemeanor 85 

Private  insane  asylum,  wiihout  license 445 

Prize  fighting^  a  misdemeanor 458 
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MISDEMEANORS  Indexed— Continued.  Sectio 

aiding  in ..  4 

challenge  in 4 

betting  in 4 

out  of  state  4 

Probable  cause,  search  warrant  without 1 

Process,  acting  without 1 

disobedience  or  resistance  to 124,  1 

serving  on  person  observing  Saturday 2 

serving  on  Sabbath 2 

resistance  to  execution  of 4 

Produce,  injury  to 0 

Property,  taking,  from  officer. 

destroying  or  injuring 

conspiracy  to  obtain  by  fraud 1 

refusal  of  pawnbroker  to  exhibit 3 

concealing,  of  state 4 

keeping  wrecked o 

valuable,  destruction  of (5 

act  injuring,  not  expressly  forbidden 0 

act  committed  out  of  state 0 

Prospectus,  unauthorized  use  of  names  in n 

Public  funds,  circulating  false  rumors  regarding 4 

Public  health,  conspiracy  to  injure 1 

act  injurious  to fi 

Public  library,  injuring , 0 

Public  meeting,  keeping  gaming  apparatus  near 3 

Public  morals,  acts  injurious  to G 

Public  nuisance,  maintaining,  etc 3 

allowing  use  of  premises  for & 

throwing  tar  into  public  waters 31 

Public  officer.    (See  Officer.) 

Public  park,  keeping  nuisance  in 3! 

injuring  animals  in 0 

removal  of  flowers G- 

Public  peace,  act  endangering 6 

Public  waters,  adulteration  of S\ 

interfering  with  navigation  of 4- 

Publication,  of  false  court  proceedings 1- 

of  contents  of  letter  or  telegram 6< 

of  false  stock  rumors 4; 

of  libel  a  misdemeanor 2 

threatening,  of  libel 21 

extorting  money  to  prevent 2! 

Punishment  for  misdemeanors 

Qualification,  public  officer  acting  without < 

Quarantine,  refusal  to  be  inspected  under Si 

landing  passengers  when  in 31 

violating  regulations  of 31 

obstructing  officer  of 3t 

Quay,  injury  to (>! 

Rabbit  in  parks  and  cemeteries & 

Racing,  near  court-house -. 1- 

of  boats 1 J 

of  horses  on  Sunday 2f 

near  religious  meetings 2' 

keeping  booth  for  sales  of  pools  on ol 

upon  highways W 

Railroad, 

ejection  of  passenger  from 2*2 

misconduct  of  railroad  commissioners  or  their  employes 41 

Illiterate  engineer  acting  on  41 

intoxicated  employes  on .   42 

failure  to  ring  bells  on,  etc 42 

platforms  and  heating  apparatus  of  passenger  cars 42 

misconduct  of  elevated  1  ail  road  employes 411 
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Muddobakob  Indexed— Continued.  Section. 

putting  passenger  car  before  baggage  car  on 422 

guard  posts,  automatic  couplers' 424 

officers  of  to  wear  uniform 425 

advising  not  to  wear  uniform 425 

riding  on  cars  without  authority 426 

obstructing  street 426 

JfcaJ  property,  buying  in  suit 129 

buying  pretended  title  to 130 

unlawfully  recording  mortgage  on 164 

leasing  for  lottery  purpose 888 

for  gambling  purposes 348 

f«»r  public  nuisance 388 

forcible  entry  on 465 

letuiuing  possession  of,  after  ouster 466 

squatting  upon,  in  cities 467 

affixing  advertisement  to 643 

injury  to 654 

leasing  for  fighting  animals 665 

focommendatuni  false,  hi  obtaining  labor 670 

Offeree,  corrupt  conduct  of 73 

improperly  influencing 75 

Refusal,  to  appear  before  legislature 68 

to  testify 69 

to  receive  prisoner  into  custody 116 

of  public  officer  to  perform  duty • 116 

to  aid  officerin  making  arrests 121 

to  remove  nuisance 387 

to  extinguish  fire 413 

*<>  aid  in  suppressing  riots 456 

to  kill  disabled  animals 65S 

to  labor,  when  life  or  property  is  in  danger 073 

jfrfalfoes,  threatening  to  publish  libel  against 254 

Mligiow  belief,  compelling 272 

**ejfjfon8  corporation,  gambling  near 336 

«  ,?!° ***  practices,  preventing 273 

RtUgiojju  worship,  disturbance  ot 274 

•fff*cue,  when  a  misdemeanor 82 

°f  Property 83 

-J^f^oir,  poisoning i 358 

-"f  *'**<*  *ice,  to  process 143 

to  executive  officer 47 

to  execution  of  process 457 

i,*?'*1  '< <\  obstructing  officer  collecting 475 

m»U  hiding  or  abetting 454,  455 

refnSaj  tf>  ^  m   suppressing 456 

w  i  jT*    obstructing  pa*s;t«:e  on 385 

Crf*       '4  breaking,  a   misdemeanor 269 

*  °  ' "'  r  ?4  ilay,  serving  process  on 271 

rh'* *'"*ss'0118  a,,d  parades  on 276 

lt}*':*  t  rical  performances  on 277 

s  vu,|«*  lion  of 277 

*"'■*•    <of  appointments 52,    53 

°j  ^ttieial  rights 54 

°J  articles  on  Sunday 267 

0Jcl^iui8  for  collection 136-138 

°JP*~«tended  titles 130 

^l^^dsinsuit, 129 

°5^**xlecent  prints,  etc 317 

°;}** decent  articles 318 

™l*»*tery  tickets,  etc 826 

^pfcl^deed  property  prematurely 355 

f^ped  bottle*?...... 369 

dnU&  without  label 401 


vi   t/aun.  nutco  uy   \jiijv,oi 

of  passage  tickets  improperly  filled  out 

of  diseased  animal 

Salvage,  detaining  wrecked  property 

Saturday,  procuring  service  on,  as  Sabbath 

Schools,  excluding  colored  scholars  from 

Sea  bank,  injury  to 

Seal,  refusing  to  deliver , 

Sealed  letter,  opening  or  reading 

Search  warrant,  executing  with  undue  severity  . 

Secret,  threat  to  expose 

Security,  officer  not  having  given 

Servant,  breaking  contract  of  hiring 

Sewer,  injury  to 

Shade  trees,  injury  to 

Sheep,  driving  on  sidewalks 

Shellfish,  unlawful  removing 

Sheriff,  misconduct  of,  regarding  jurors 

aiding  prisoner  to  escape 

allowing  escape 

mutilation  of  records  by 

refusing  to  perform  duty 

must  suppress  gaming 

Ship's  protest,  making  false 

Ship's  register,  making  false 

Shrubs,  injury  to 

Sidewalk,  injury  to 

Skating,  on  pond  used  in  ice  gathering 

Skimmed  milk 

Slungshot,  sale  of,  etc 

Soil,  removing,  etc,  unlawfully 

Soliciting,  passengers  from  foreign  countries. . . . 

Squatting,  on  city  lands 

on  village  lands 

Squirrel,  in  cemeteries,  etc 

Stamping  false  tare  on  casks,  etc 

Steam,  unauthorized  pressure  of 

Street,  obstructing 

Subscriptions,  fraud  in  stock 

Surf  bathing,  unlawful  practice  in 

Surgeon, 
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sdemeanors — Continued.  Section. 

Theater,  excluding  colored  person  from 383 

;hild  not  to  be  employed  in 292 

Threat,  to  intimdate  officers 127-128 

conspiracy  to  prevent  work,  etc 168 

to  publish  libel 264 

verbal,  is  misdemeanor 560 

Timber,  defacing  marks  on 878 

willful  cutting 640 

Title,  buying  and  selling  pretended 130 

Tool,  coercion  of  person  by  depriving  him  of 653 

Town  clerk,  omission  of,  to  return  names 161 

Trade,  conspiracy  to  prevent  exercise  of 168 

carrying  on  on  Sabbath 266 

carrying  on  noisome  near  highway 431 

Transportation,  of  animals,  cruelly 659 

Trapeze,  net  work  to  be  used  in  performance  on 384 

Uniform,  employees  on  railroads  to  wear 425 

must  not  wear  without  authority 425 

Unlawful  assembly,  is  midemeamor 451 

of  disguised  and  masked  persons 452 

remaining  at 454,  455 

refusing  to  aid  in  suppressing 456 

Unlawful  confinement,  of  idiots  etc 877 

Unlawful  marriage,  solemnizing 376 

Usury,  taking  of 378 

Vehicle,  driving  of,  on  sidewalks 652 

Vessel,  keeping  gambling  apparatus  on 336,  343 

overloading  passenger 359 

master  of,  bringing  foreign  convicts 440 

Village,  squatting  on  lands  in 640 

fraud  by  officers  of 470,  471 

Vines,  injury  to 640 

Waited  property,  belonging  to  state 482 

Water  pipe,  injury  to 639 

Weiyht,  frauds  in  packing  merchandise 406 

Vei'jhmaster,  false  entries  by 477 

l'eir,  unlawful  use  of,  in  Hudson  river \  433 

Veil,  poisoning 368 

VitnesH.     (See  Evidence.) 

Voods,  setting  fire  to 413 

refusal  to  extinguish 414 

Vnrks  of  art,  destruction  or  injury  of 647 

Wrecked  goods,  defacing  marks  on 372 

officer  unlawfully  detaining 374 

*ile. 

injuring  railway  train  by 635 

igation  of  Punishment.     (See  Punishment.) 
k  Auction. 

when  a  misdemeanor 443 

provisions  regarding 574 

ument.  • 

:>f  boundary  lines 639 

:n  cemetery...., 647 

bid  Propensity, 23 

PHTNE. 

regulations  as  to  prescriptions  of 405a 

TGAGE. 

on  hinds  held  adversely .  181 

sell  property  subject  to  chattel 571 

M)ER. 

Homicide  includes 180 

general  provisions  regarding 180-187 
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Museum.                                                                                               : 
malicious  injury  in * • 

Mutilation.    (See  Public  Records.) 

N. 
Name. 

attorney  allowing  use  of  his,  and  when  allowed : 

action  brought  in  another's 

fictitious,  in  co-partnership 

Narcotic. 

assaults,  by  administering 

rape,  by  administering 

Natural  Scenery. 

defacing 

Nature.     (See  Crime  Against.) 

Navigation. 

obstructing 

interfering  with,  by  ashes,  refuse,  etc 

Neglect,  Neolioent,  etc., definition  of. suW 

Net. 

fishing  with,  in  Hudson  river , 

Net  Work. 

in  acrobatic  exhibitions 

Newspaper. 

libel  of,  general  provisions  regarding 

misrepresentations  by  publisher  or  proprietor  of 

New  York. 

county  officers  drawing  jurors 

htate  reformatory 

Night-time. 

definition  of.  in  arson  and  burglary 

Nitko-Glycerine. 

how  to  be  kept 

NOX-KKSIDENT. 

libel  against 

provisions  of  oyster  planting,  regarding 

Nuisance. 

lottery  declared  to  be 

keeping  gaming  apparatus  is 

racing  horses  declared 

defined 

creating  unequal  damage 

committing,  maintaining  or  refusing  to  remove,  misdemeanor 

id.,  allowing  use  of  premises  for 

keeping  gunpowder  unlawfully 

throwing  tar  in  public  waters 

carrying  on  offensive  trade  near  highway 


o. 


Oath. 

definition  of,  and  how  administered 

public  officer  acting  before  taking  the  oath . 
effect  of 
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» 
RTICLE8                                                                                                 Section. 
is  regarding . 317-321 


ficer  acting  before  taking  oath  of  office 42 

ie  facto 43 

e  officer,  bribery  of 44 

r  receiving  bribe 45 

tion  of ,  by  threats,  etc • 46 

,  in  discharge  of  duty 4T 

n  lawful  fees 48 

jward  for  deferring  action,  etc 49 

lgfees  for  services  not  rendered 50 

«s  in  extradition  cases 51 

ppointments  to  office .52,    5& 

fhcial  rights  and  appointment 54 

>n  avoids  such  appointments 55 

i  in  public  office 56 

to  surrender  books,  etc. ,  to  successor,  effect  of 57 

rative  officers 58 

re,  preventing  meeting,  etc 59,    60 

ng  adjournment  of  legislature 61 

ting  members  of 62 

to  "do  act 63 

•finembersof 66 

s  receiving  bribes 67 

e  of  office  when 70 

bribery  of 71 

g  bribe 72 

feree,  etc ,  misconduct  of 73 

g  bribe 74 

ng  improperly 75 

act  of  drawing  and  taking  charge  of  jurors 76,    77 

ertain    punishments  of 78 

prisoner  from 82 

roperty  from 83 

escape,  how  punished 89-  90 

ial,  mutilating  records 114 

114 

jg  escape 115 

to  receive  prisoner  and  execute  process 116 

o  perform  duty  by,  generally 117 

to  take  prisoner  before  magistrate 118 

;  without  lawful  authority 119 

5  search  warrant  with  undue  severity 120 

"to  aid  in  arrest 121 

to  make  arrest " 122 

to  aid  in  case  of  insurrection 123 

e  of,  in  discharge  of  duty 124 

Lion  of  defined 127 

emands  for  suit,  effect  of 137,  138,  139 

te  disclosing  depositions,  effect  of 145 

;ourt,  id 146 

of  duty  by  public  officer 154 

g  fact  of  indictment  by 156 

rk,  neglect  to  return  names  of  constables 161 

g  record  of  conveyance,  etc.,  falsely 162,  163 

▼  instrument  not  acknowledged 164 

and  paying  fraudulent  claims,  effect  of 165,  166 

j  by.  when  justifiable 204 

suing  warrant  to  removal  of  persons  from  state  for  service.. . . .  216 

•ce  may  be  used  by 223 

:orce  laws  against  gaming 340 

regarding  wrecked  property 374 
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Officeb.  —Continued.  Section 

duty  in  case  of  riot 451 

misappropriating  funds '. 47( 

falsifying  accounts 47: 

other  violations  of  law  by 471 

obstructing   officer  in  tax  collecting 47* 

canal,  concealing  fraud  on  canal 471 

accepting  bribe.  ~ 481 

of  corporation,  selling  false  certificates,  etc 5li 

larceny  by v . .  521 

extortion  and  oppression  by 55* 

taking  unlawful  fees 55' 

attempts  to  extort 561 

false  personation  of,  how  punished 5® 

crimes  generally,  by  corporate 590-614 

(See  also  Corporations.) 

presenting  fraudulent  claims  to 671 

of  society  for  prevention  of  cruelty,  etc 608 

sentenced  to  state  prison,  effect  of,  on TOT 

laws  relating  to  suspension  of 728 

Omission. 

of  duty  by  public  officer 116,  117,  151 

killing  of  person  by 178 

to  perform  duty 081 

Onondaga  Reservation. 

trespass  on 640b 

Onondaga  Salt  Works. 

injuries  to 483 

Opium. 

regulations  as  to  prescriptions  of 406t 

Oppression. 

by  public  officer 556,  551 

Orchard. 

entering  with  intent  to  take  fruit,  etc.,  how  punished 611 

Overseers  of  Poor. 

to  receive  penalties  for  violation  of  law,  when tt\ 

to  care  for  person  of  habitual  criminal. 69] 

Overt  AfcT. 

in  conspiracy 171 

Ownership. 

of  building  in  arson & 

Oysters. 

planting  and  removal  of  illegally 441 

using  certain  dredges  for,  forbidden 44 

unlawful  removal  or  injury  to 641 

p. 

Packages.     (See  Tare.) 

Parades  and  Processions. 

in  cities,  on  Sunday • 2tt 

Pardon. 

of  habitual  criminal,  and  conviction  after 60 

Parents. 

correct  ion  of  children  by 2TCJ.  2# 

abandoning  or  not  supporting  child 287,  SS* 

Park. 

obstructing 3$ 

injuring  animals  in -. 64J 

injuring  flowers,  etc. ,  in W' 
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to  crime,  how  designated,  defined  and  punished 28-33 

'abtneb  And  Partnership.  *  Section. 

fictitious  name  by 363 

of  district-attorney,  not  to  defend 670 

fraud  in  affairs  of  partnership 375 

Passage  Ticket. 

forgery  of , 516 

perfected  though  unissued. 5oS 

Talue  of,  how  determined 546 

general  provisions  relating  to 616  -627 

Passenger. 

refusal  to  carry 381 

overloading  passenger  vessel 359 

Pawnbroker. 

must  have  license 353 

refusing  to  exhibit  stolen  goods 354 

selling  article  pledged 355 

refusing  to  disclose  name  of  purchaser  of  pledged  goods 355 

when  to  transact  business 355 

ftaWNING. 

»   .  borrowed  property 572 

■eace. 

public  peace,  etc.,  crimes  against 448-469 

.conspiracies  against 169 

act  endangering 675 

committed  out  of  state . ... 676 

(tasONATTNG. 

beneficiary  of  entrance  ticket 573 

Idal  Code. 

T    how  ronstrued 2,  7,  11,  718 

application  of,  to  prior  offense 719 

^  *  not  to  affect  existing  rights. .  * 720 

ft    military  punishments,  how  affected 724 

statutes  unaffected  by 725 

,     statutes  repealed  by 720 

1     when  it  went  into  effect 727 

^DTETRATION. 

what  sufficient  to  constitute  rape 280 

in  crime  against  nature 304 


^1T! 
im 


ENTIARY. 


imprisonment  in 15 

female  convicts  to  be  sent  to,  when 698 

UURY. 

definition  of 96 

competent , 96 

claim  against  city 96 

police  commissioners 96 

material  i  ty 99 

knowledge 96 

immateriality. 96 

false  testimony .. 96 

want  of  knowledge 96 

report 96 

sheriff's  account 96 

tax  sale  96 

credibility ...., 96 

failure  of  case 9fr 
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Pebjuby— Continued. 

defect  of  proof 


irregularity  in  swearing  no  defense 

oath  administered  irregularly 

not  appearing  before  officer       

erroneously  taken  oath      

requisites  to  valid  oath        

incompetency  of  witnesses  no  defense 

ignorance  of  materiality  of  testimony  given  no  defense 

*    deposition  deemed  complete,  when 

stating  what  is  not  known  to  be  true  is  perjury 

summary  committal  of  witness  for,  when 

witnesses  may  be  bound  to  appear,  when 

papers,  etc.,  may  be  detained,  when 

materiality  of  oath       

want  of  knowledge        

materiality  inferred       

single  witness  insufficient  to  convict  of  subornation  of       

inciting  or  soliciting  another       

attorney  procuring  false  deposition        

subornation  of 

Stunishment  of  perjury  or  subornation 
alse  written  evidence 

deceiving  a  witness,  effect  of •. 

preparing  false  evidence 

destroying  evidence 

preventing  appearance  of  witness 

inciting  another  to  commit  perjury 

bribing  witness  to  swear  falsely 

testimony  of  defendant  taken  on  former  examination,  how  used.... 
Person. 

crimes  ngui list,  enumerated II 

injury  to.  when  maiming... 

indecent  exposure  of 

acts  injurious  to 

of  habitual  criminal 

Personal  Property. 

unlawful  taking  of 

injury  to 

Personating  Officer. 

acts  of  one 

Petit  Larceny. 

definition  of 

character  of  the  crime 

convict  ion  for  crime  after  punishment,  effect  of 

Petit  Treason. 

abolished 

Physical  Ability. 

of  infant  under  fourteen,  must  be  proved  in  rape..... 

Physician. 

causing  death  by  reason  of  intoxication 

negligent  acts  of  intoxicated 

use  of  certain  instruments  by,  when  lawful .: 

Pier  or  Pile. 

malicious  injury  to 
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Ph-ot.  Section. 

through  Hell  Gate,  must  have  license 398 

except  on  coasting  steamers 899 

Pipe  Link. 

corporation,  misconduct  of  officers  of 612,  628 

Pipe. 

gas  or  water,  injury  to 689 

Platforms. 

on  cars,  construction  of 423 

Pledging. 

borrowed  property 572 

fc-oix>N. 

administering,  assault  in  first  degree 217 

administering  by  intoxicated  physicians 357 

mingling  with  food,  drink,  etc 358 

record  of  sales  of,  to  be  kept  by  druggist 402 

selling  without  label,  prohibited 404 

administering  to  animals,  prohibited 660 

Police  Officers.    (See  Officers.) 
Pool    Skixing— 

where  punished 351 

Poor. 

entitled  to  fines,  etc  ,  in  certain  cases 340, 

Possession. 

of  dangerous  weapons,  effect  of 411 

of  counterfeiting  implements,  etc 511 

of  false  weights 581 

adverse : 12»,  1:50 

Postage  Stamps. 

forgery  of 517 

Posting  Bills.     (See  Advertising.) 

PR  E  MEDITATION . 

in  killing,  murder  first  degree 183 

without ,  second  degree 184 

Prescriptions. 

medical,  prepared  by  whom 405 

oi  opium  and  morphine,  regulations  as  to 405:i 

pBESrMPTION8. 

of  responsibility  for  acts  in  general 17 

of  innocence  of  child  under  seven,  absolute 18 

child  of  age  of  seven  and  under  twelve  may  commit  crime 19 

of  intent,  in  maiming '. 206 

publication  of  libel  presumed  malicious 244 

reports  of  official  proceedings  in  newspaper  excepted 247 

of  intent  to  use  false  weights  and  measures 581 

that  director  of  corporation  has  knowledge  of  its  affairs 614 

of  assent  to  illegal  acts  of  corporation 614 

that  advertisements  were  affixed  by  order  of  owner,  etc.,  of  article 

advertised 644 

°retended  Heir.     (See  Heir. ) 
Principal. 

in  crime  defined 29 

in  misdemeanor 31 

when  not  necessary  to  prove  conviction  of 551 

Prison  Contracts. 

prison  officers,  not  to  he  interested  in 48b 

Prisoner. 

rescuing  of °^ 

escaping,  may  he  retaken  how  and  by  whom 84 

must  complete  his  term 8* 

guilty  of  felony 85 

gu  lty  of  misdemeanor,  when 85 

escaping  from  state  prison  or  attempt,  effect  of 8ft 
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Prisoner— Continued.  Section. 

aiding  escape  of...   87,   88 

allowing  escape  of $> 

harboring  or  concealing  escaped !!.!!!!!.!..   91 

definition  of !!!!"!!!!!   93 

communications  with,  prohibited !!..."!.!.*!. !."!!!  100 

Prison  Officers. 

not  to  be  interested  in  prison  contracts 48b 

Private  banker  using  sign "•".".".,'.  609 

Privileged  Communication. 

defined,  malice  not  presumed  in 25S 

Privy  Seal.    (See  Seal.) 

Prize  Fighting. 

penalties  and  general  provisions  relating  to 458-464 

defined,  misdemeanor 458 

challenge  to,  defined 459 

betting,  stakeholding 460 

out  of  state,  how  punished 461 

out  of  state,  where  indictment  for  may  be  found 462 

arrest  of  parties  about  to  engage  in 463 

id.,  bail  or  commitment  on * 464 

Probable  Cause. 

maliciously  procuring  search  warrant  without,  is  a  misdemeanor 159 

Proceedings. 

prosecution  for  libel  .not  allowed  for  publication  of  official,  unlets 
actual  malice  proved 247,  248 

Procedure. 

in  criminal  cases,  how  regulated 8 

Process. 

acting  without,  not  allowed 119 

disobedience  or  resistance  to 123,  124,  143,  457 

homicide  justifiable  in  overcoming  resistance  to, 204 

assault  to  prevent  execution  of 218 

service  of,  on  Sabbath 268 

on  person  observing  Saturday  as  Sabbath  . .  _. 271 

forgery  of 511 

Processions  and  Parades.    (See  Parades.) 

Proclamation. 

publication  of  false 674 

Produce. 

severance  of,  from  realty 5S7 

willful  injury  to 640 

Profane  Swearing.     (Provisions  regarding  repealed  1882.) 

Proof. 

burden  of 17 

false  proof  of  loss  in  insurance  case 579 

Propensity. 

morbid 23 

Property. 

stolen  out  of  state 16 

taking  from  officer 83 

must  not  destroy  or  injure 85 

no  forfeiture  of,  for  suicide 1ft 

pawnbroker  or  junk  dealer  must  exhibit 354 

of  state,  concealing  of 482 

burning  of  one's  own 4& 

severance  of  fixtures •• 537 

wrecked,  keeping ••••••• 688 

lost,  keeping  of 589 

purchnse  of,  by  false  verbal  pretense M4 

ot  another  not  to  be  retained  to  offset  demands  against  him. 548 
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Property.— Continued.  Section. 

borrowed  or  leased 572 

burning  of,  to  obtain  insurance. 575,  578 

used  for  religious  worship 650 

malicious  injuries  to 685-654 

valuable,  destruction  by  refusing  to  labor 673 

act  injuring,  not  expressly  forbidden 675 

id.,  committed  out  of  state 676 

no  forfeiture  of 710 

Proprietor.  x 

of  newspaper,  misrepresentations  by 717a 

Prosecution.    (See  Criminal  action.) 
Prospectos. 

unauthorized  use  of  names  in 690 

Prostitution. 

compulsory 281 

abduction,  for  purpose  of 282 

child  frequenting  house  of 292 

keeping  house  of. 322 

Protection. 

of  civil  and  public  rights 883 

Public  Decency. 

offense  to 885 

act  outraging,  how  punished * 675 

act  against,  committed  out  of  state 676 

Public  Funds. 

creating  false  rumors  in  regard  to 435 

Public  Health. 

conspiring  to  injure 168 

act  injurious  to 675 

Public  Justice. 

offenses  against,  and  their  penalties 71-1 7 la 

Public  Library. 

injury  to  books  and  articles  in 648 

Public  Meeting. 

gambling  apparatus  near 336 

Public  Morals.    (See  Public  Decency.) 

Public  Records. 

mutilating,  removing,  destroying,  etc 94 

procuring  forged  instruments  to  be  filed,  etc 95 

offering  false,  in  evidence    107 

preparing  for  use  as  evidence 109 

mutilation,  etc.,  of,  by  officer 114 

stealing  of 114 

PrBLic  Rights. 

protecting 888 

PrBLic  Waters.    (See  Waters.) 

Public  Nuisance.    (See  Nuisance.) 

Public  Officer.     (See  Officer.) 

Public  Park.    (See  Park.) 

Public  Peace.    (See  Peace.) 

Public  Property.     (See  Property.) 

Publication. 

of  contents  of  letter  or  telegram , 643 

of  false  message  or  proclamation 674 

of  rumors  regarding  stocks,  etc 435 

of  false  proceedings  of  court 143 

(See  Libel.) 

DBUBHE&. 

furnishing  libelous  information  to 254a 

misrepresentations  by 717a 


of. 7 

conviction  must  precede 9 

court  must  impose 12 
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Punishment— Continued.  ffecti< 

between  certain  limit 

for  misdemeanors  not  fixed  by  law. .. 

persons  liable  to,  enumerated 

of  idiots,  lunatics,  etc • 

of  ambassadors,  etc 

of  accessory  to  felony... 

of  corporation 

omission  of  duty  by  officers,  how jmnished. . . 

of  act  prohibited  by  statute.' 

mitigation  of  in  certain  cases. I 

of  habitual  criminal • 

of  attempts  to  commit  crime 

of  second  offenses 688,  089, 

of  accessory 

of  contempt 

mitigation  of, 

under  foreign  law 

under  different  proTisions 

for  false  personation 

when  no  punishment  is  fixed 

on  two  or  more  convictions 694, 

where  maximum  not  fixed  may  be  for  life 

how  limited 

general  provisions  regarding 6TT- 

Q. 

Qualification.    (See  Officer. ) 
Quarantine  Laws. 

general  provisions  regarding 

Quay. 

injury  to 

R. 

Rabbits. 

in  cemeteries,  etc 

Racing. 

near  court-house,  how  punished 

of  boats,  effect  of 

of  horses  on  Sunday,  prohibited 

near  religious  meetings 

keeping  booth  for  sale  of  pools 

a  public  nuisance,  when 

upon  highways  not  allowed 

horse  racing  when  allowed 

Railroads. 

ejection  of  passengers  from 

duties  of,  and  general  provisions  regarding 416 

stealing  passenger  tickets  on 

value  of  tickets 

fare  of  emigrants  on 

injury  to. 

lights  and  signals  on 

transportation  of  animals  on 669, 

railroad  commissioners,  attempt  to  bribe  employees  of 

Rape. 

general  provisions  relating  to 278,  879,  288. 

Real  Property. 

buying-  lands  in  suit 

purchasing  pretended  titles 

under  adverse  possession,  may  be  mortgaged,  when 
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:al  Property.— Continued.  Section. 

unlawfully  certifying  record  of  conveyance  of 162 

unlawfully  recording  conveyance 164 

leasing  for  lottery  purposes SC3 

for  gambling  purposes 343 

leasing  for  public  nuisance 388 

forcible  entry  on 465 

retaking  possession  of,  after  ouster 466 

squatting  upon,  in  cities,  etc.,  how  punished 467 

severance  of  fixtures  from 637 

setting  fire  to  fixtures  and  appurtenances 637 

affixing  advertisement  to 643 

injury  to 654 

leasing  for  fighting  animals,  how  punished 665 

;ason. 
defect  of,  when  a  defense 20,    21 

A80NABLE  Doubt. 

proof  of  death  beyond,  required 181 

of  killing  by  defendant 181 

intent  to  destroy  buildings  must  be  shown  beyond,  in  arson 490 

:captube. 
of  escaped  prisoner,  effect  of 84 

:ceivek.     (See  Trustee.) 

xeivino  Stolen  Goods 550 

commendation. 

forged  letters  of 570 

:cord. 

of  will,  forgery  of 511 

:cords  and  Recobding.     (See  Public  Record.) 

COGNIZANCE. 

for  witness  to  answer  indictment  for  perjury 102 

for  witness  to  appear 103 

iferee. 
general  provisions  regarding. 71-75 

SF0RMATOBY. 

atElmira 700.  711 

EFUGE. 

house 701,  711 

::isiKATiON. 
:  renting  fraudulent  certificates,  etc 41y 

E0ISTRY. 

obtaining  registry  of  cattle  by  false   pretenses 566  a 

ELATIVKS. 

homicide  in  defense  of 205 

threatening  to  publish  libel  against 254 

fcLiGious  Belief. 
compelling  adoption  of 2*"'2 

;ei.h;ious  Liijekty  and  Pbactices. 

<riiues  against,  how  punished    27 

""•UGiors  Worship. 

disturbance  of 274 

•}c*s  constituting  disturbance 275 

injury  to  property  used  in 650 

teMEDlE9. 

existing  when  this  Code  takes  effect 720 

civil,  still  retained 722 


OT9. 
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Remission  op  fine.                                                                              8ectlon. 
imposed  on  trustees,  etc,  how W3 

Removal  from  Office. 

act  punishable  by & 

proceedings  for • •• 723 

Repeal. 

when  statute  repealed 726 

Report. 

neglect  of  county  officer  to  make 117a 

of  proceedings  in  court,  character  of 14:> 

false  or  inaccurate H'> 

representative  or  agent  of  foreign  corporation,  not  authorized  to  do 
business  in  this  state 59.1 

Rescue. 

of  prisoner  or  property 82,   *i 

of  prisoner  in  county  in  insurrection l.';i 

Reservoir, 

poisoning  of , (£3 

Responsibility. 

presumption  of 17 

Resistance. 

to  a  statute,  is  levying  war,  when 4') 

to  process  of  court H"» 

executive  officer  in  performance  of  duty 47 

of  execution  of  process  in  county  in  insurrection 1$ 

of  order  or  process  of  court 143 

to  execution  of  process 457 

Revenue. 

obstructing  officer  in  collection  of 475 

Revenue  Stamps. 

forgery  of 517 

Rewards 

appraiser  taking 4v 

taking  unlawful •>'• 

Riot. 

homicide  justifiable  in  suppression  of ?** 

definition  of 44* 

punishment  of #' 

remaining  present  at  place  of 454, 45» 

refusal  to  aid  in  suppression,  effect  of #* 

resistance  to  execution  of  process  not  a  riot ^ 

River. 

obstructing  passage  on &> 

Robbery.  . 

definition  of 224,  225 

force  or  fear  must  be  employed  to  constitute ~~ 

employed  to  escape  not  sufficient ?£ 

degree  of  force *jj 

taking  property  secretly,  when ~J 

in  first  degree,  defined ~j 


in  second 


229 


degree,  defined jj: 

in  third  degree,  defined jj' 

punishment  of,  first  degree j£ 

id. ,  second  degree ££j 

id.,  third  degree J? 

snatching         » —  3 

what  force  necessary        • , ££  \ 

degree  of,  not  material 

roDbery  defined       


"-AE. 


Rumors.  ^ 

false,  as  to  public  funds 
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S. 

iath  Breaking.  Sections. 

'efined. aOO 

See  Sabbath  Day.) 
iath  Day. 

«rtain  acts  prohibited  on. 259 

*  breaking"  of  denned 260 

;eneral  provisions  and  penalties  regarding 259-277 

cs. 

;ift  sales  of  food 335,  a 

>f  articles  on  Sunday 267 

>f  claims  for  collection 130-138 

>f  appointments ' 62,  53 

>f  official  rights 54 

>f  lands  in  suit 12D 

>f  pretended  titles  to  land 130 

>f  drugs,  etc ,  to  produce  abortion 297 

ndecent  prints,  etc 317 

ndecent  articles 313 

ottery  tickets,  pools  on  races,  etc. . . . 351 

)ledges,  before  time  to  redeem  expired 355 

(tamped  bottles,  etc 369 

lrugs  without  label 401 

x>ison  without  recording. . ., 402 

X)ison  without  label 404 

)y  false  measures,  etc 580 

)f  fraudulent  conveyances,  effect  of 586 

)f  bank  notes  by  officer 597 

lot  properly  filled  out,  passage  tickets 625,  626 

>roperty  covered  by  bill  of  lading  or  receipt 632 

iseased  animals,  how  punisbed 658 

oitation  food 430 

immed  milk 439 

mock  auctions 443 

wes,  stock,  etc.,  by  officer  illegally 518 

interfeit  money 527 

rtgaged  property,  a  misdemeanor 571 

false  weight 406 

Iterated  food,  etc 407 

ted  or  spoiled  food 408 

▼erous  weapons 409 


arorks  at  Onondaga 483 

ling  wrecked  property,  after  payment  of,  misdemeanor 374 

7. 

al  observance  as  Sabbath 264 

:>usly  procuring  service  of  process  on 271 

NG. 

•ntly  furnishing  insecure 447a 

corrected  reasonably 228 

trict  Trustee. 

raw  draft,  etc 485a 

t  to  exclude  person  from 383 

i 639 

icer  who  refuses  to  deliver  to  his  successor 57 

f 511 
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Sealed  Letter.                                                                                   Section, 
opening  or  reading  of 642 

Search  Warrant. 

officer  executing  with  unnecessary  severity 120 

for  stamped  bottles,  when  granted 871 

Second  Offense. 

denned  and  regulated 688-608 

Secret. 

threat  to  expose,  extortion  by 553 

Security. 

public  officer  acting  without  having  given 42 

Seduction  under  Promise  of  Marriage. 

defined,  punishment  for,  generally 284-286 

Second  in  Duel 185-235 

Self-Defense. 

acts  done  in,  allowed 26 

Sentence. 

court  must  pass 12 

discretion  of  court  regarding 13 

on  conviction  for  felony 14 

court  may  mitigate,  when f»l 

on  conviction  of  several  offenses,  terms  commence,  when 604 

for  felony,  person  under  sentence  for  felony Gi«5 

of  convict  to  expire  between  March  and  November,  when W" 

place  of  imprisonment  must  be  named  in 705 

power  to  suspend        tf 
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TRE  CODE  OF  CEIMINAL  PROCEDURE. 

OF   THE 

STATE  OF  NEW  YORK, 


CHAPTER  442,  LAWS  OF  1881- 

As  Amended  by  Laws  of  1882,  1883,  1884,  1885,  1886,  1887, 
1888,  1889,  1890,  1891,  1892,  1893,  1894,  1895,  1896,  1897, 
and  1898. 

AN  ACT 
To  Establish  a  Code  of  Criminal  Procedure, 
Passed  June  1,  1881 ;  Three-fifths  Being  Present. 
The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  a*  follow* : 

PRELIMINARY  PROVISIONS. 

8echon  1.  Title  of  the  Code. 

2.  Divisions  of  the  Code. 

3.  No  person  punishable  but  on  legal  conviction. 

4.  Crimes,  how  prosecuted. 

5.  Criminal  action  defined. 

6.  Parties  to  a  criminal  action. 

7.  The  party  prosecuted  known  as  defendant. 

8.  Rights  of  defendants  in  criminal  actions. 

9.  Second  prosecution  for  the  same  crime  prohibited. 

10.  No  person  to  be  a  witness  against  himself  in  a  criminal  action  or 
to  be  unnecessarily  restrained. 

Section  1.  Title  of  Code.— This  act  shall  be  known  as  the 
Code  of  Criminal  Procedure  of  the  State  of  New  York. 

Object. — This  Code  was  intended  to  form  a  complete  Code  of  Criminal 
Practice,  and  designed  to  supersede  all  forms  of  procedure  which  had  pre- 
viously existed.    People  v.  Clarke,  8  N.  Y.  Cr.  174. 

The  legislature  intended,  by  this  Code,  to  devise  and  prescribe  a  simple 
and  practicable  mode  of  procedure  upon  the  part  of  the  prosecution,  and  of 
the  defense.    People  v.  Clements,  5  N.  Y.  Cr.  294. 

The  legislature,  in  adopting  this  Code,  intended  to  establish  a  complete 
system  of  criminal  practice.  People  ez  rel.  Benton  t>.  Court,  etc,  46  St.  Kep. 
236  ;  8  N.  Y.  Cr.  857. 

This  Code  was  intended  to  simplify  pleadings.  Hewitt  v.  Newburger,  48 
St  Rep.  818. 

The  object  of  this  Code  was  not  to  change,  but  to  codify,  the  practice 
i  already  existing.  The  legislature,  in  enacting  it,  did  little  more  than  to 
[reduce  the  criminal  practice,  actually  existing  at  the  time  of  its  passage,  to 
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a  compact,  convenient  and  definite  form.  People  ex  rel.  Brown  v.  Sui 
visors,  etc.,  6  N.  Y.  Cr.  106.  The  practice  was,  in  a  few  instances,  aim 
tied,  and  some  doubtful  questions  were  settled.     Id. 

It  was  the  intention  of  the  Codifiers  that  the  criminal  and  Penal  Co 
should  go  into  effect  at  the  same  time.  Matter  of  McMahon,  64  How.  S 
But  the  legislature  determined  otherwise,  Id.  In  each  Code,  a  provis 
was  inserted  that,  when  construed  in  connection  with  other  statutes,  & 
should  be  deemed  to  have  been  passed  on  the  4th  day  of  January,  1£ 
Section  963  of  Code  of  Criminal  Procedure  ;  Section  727  of  the  Pe 
Code. 

This  Code  was  intended  to  free  criminal  practice  from  mere  technic 
ties,  and  to  bring  to  the  trial  of  the  indictment  the  very  merits  of  the  is 
between  the  people  and  the  defendant,  and  in  the  plainest  and  least  fore 
style.     People  v.  Bliven,  20  St.  Rep,  486  ;  112  N.  Y.  92. 

The  technical  requirements  of  criminal  procedure  have  been  much  simj 
tied  and  abbreviated  by  the  Code.  People  ex  rel.  Baker  v.  Beatty,  89  Ht 
477. 

Mode  of  procedure.— This  Code  prescribes  the  method  of  conducti 
trials  in  criminal  actions  prosecuted  by  indictment.  People  ex  rel.  Bent 
v.  Court,  etc.  46  St.  Rep.  256. 

Prosecution  relates  to  the  warrant,  the  arrest,  the  indictment  and  oth 
proceedings  following  the  inquiry  and  before  punishment,  and  the  mann 
of  so  doing  is  regulated  by  the  Code  of  Criminal  Procedure.  People 
Beckwith,  12  St.  Rep.  795  •  108  N.  Y.  73. 

The  Code  of  Criminal  Procedure  prescribes  the  rules  of  procedure  in  era 
inal  cases  ;  the  definition  of  crimes  is  confined  to  the  Penal  Code.  Peop 
v.  Dewy,  33  St  Rep.  427,  428. 

This  Code  prescribes  the  method  of  conducting  trials  in  criminal  actioi 
prosecuted  by  indictment.  People  ex  rel.  Benton  v.  Court,  etc.,  46  St.  Be; 
256  ;  8  N.  Y.  Cr.  357. 

Jurisdiction.— This  Code  has  jurisdiction  of  every  indictment  four 
after  it  went  into  effect.  People  v.  Petrea,  92  N.  Y.  128  ;  1  N.  Y.  Cr.  28 
65  How.  59. 

Crimes,  committed  after  this  Code  took  effect,  are  governed  by  itepro* 
sions.  People  e.  McGloin,  91  N.  Y.  248 ;  1  N.  Y.  Cr.  154 ;  12  Abb.  N.  C.  17: 
16  \V.  Dig.  255. 

Where  the  indictment  is  found  after  this  Code  was  enacted  and  took  effec 
the  proceedings  are  governed  by  its  provisions.  People  v.  Petrea,  92 N.l 
144. 

§  2.  Divisions  of  the  Code.— This  Code  is  divided  into  six  part 
The  first  relates  to  the  courts  having  original  jurisdiction  i 
criminal  actions ; 

The  second  relates  to  the  prevention  of  crime ; 

The  third  relates  to  the  judicial  proceedings  for  the  remov; 
of  public  officers  by  impeachment  or  otherwise  ; 

The  fourth  relates  to  the  proceedings  in  criminal  actioi 
prosecuted  by  indictment ; 

The  fifth  relates  to  proceedings  in  special  sessions  and  poli< 
courts ; 

The  sixth  relates  to  special  proceedings  of  a  criminal  nature 

Mutter  of  McMahon,  64  How.,  288. 

§  3.  No  person  punishable  but  on  legal  conviction.— No  pe 
son  can  l>e  punished  for  a  crime  except  upon  legal  conviction  i 
a  court  having  jurisdiction  thereof. 

See  Section  1,  Art.  1  of  State  Constitution  ;  fifth  amendment  of  V.  * 
Constitution. 

"  Due  process  of  law  M  does  not  mean  according  to  the  course  of  the  con 
mon  law.    People  ex  rel.  McDonald  t.  Keeler,  99  N.  Y.  468 ;  8  N.  Y.  ° 
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848 ;  Happy  v.  Kosher,  48  N.  Y.  317.    See  People  ex  rel.  Lawrences.  Brady, 
56  N.  Y.  182 ;  People  ex  rel.  Witherbee  v.  Board,  etc.,  70  Id.  228. 

See  Cameron  ©.Tribune  Association,  27  St.  Rep.  912  ;  55  Hun,  607  ;  7  N. 
Y.  8upp.  742 ;  3  Silv.  (Sup,  Ct),  581. 

§  4.  Crimes,  how  prosecuted.— A  crime  must  be  prosecuted 
by  indictment,  except 

1.  Where  proceedings  are  had  for  the  removal  of  a  civil  officer 
of  the  state  on  impeachment  by  the  assembly  for  willful  or 
corrupt  misconduct  in  office ; 

2.  Where  proceedings  are  had  for  the  removal  of  justices  of 
the  peace,  police  justices  and  justices  of  justices'  courts  and  their 
clerks ; 

3.  A  crime  arising  in  the  militia  when  in  actual  service,  and 
in  the  land  and  naval  forces  in  time  of  war,  or  which  this  state 
may  keep  with  the  consent  of  congress  in  time  of  peace ; 

4.  Such  crimes  as  are  hereinafter  or  in  special  statutes  speci- 
fied as  cognizable  by  courts  of  special  sessions  and  police  courts. 

See  Section,  6,  Art.  1  of  State  Constitution  ;  fifth  amendment  of  Federal 
Constitution. 

The  proceedings,  where  an  indictment  is  found  after  the  Code  of  Criminal 
Procedure  took  effect,  are  governed  by  its  provisions.  People  v.  Petrea,  92 
N.  Y.  128 ;  S.  C.  65  How.  59 ;  1  N.  Y.  Cr.  233 ;  17  W.  Dig.  121 ;  affg  30 
Hun,  98 ;  64  How.  139 ;  1  N.  Y.  Cr.  198  ;  16  W.  Dig.  6. 

An  act  criminal  in  its  nature  may  be  inquired  of  by  various  courts  upon 
whom  jurisdiction  is  conferred  to  inquire,  through  the  intervention  of  a 
grand  jury,  concerning  it.    People  v.  Beckwith,  12  St.  Rep.  795 ;  108  N.  Y.  72. 

§  5.  Criminal  action  defined.— The  proceeding  by  which  a 
party  charged  with  a  crime  is  Reused  and  brought  to  trial  and 
punishment,  is  known  as  a  criminal  action. 

§  6.  Parties  to  a  criminal  action.— A  criminal  action  is  prose- 
cuted in  the  name  of  the  people  of  the  state  of  New  York,  as 
plaintiffs,  against  the  party  charged  with  crime. 

See  Section  3336  of  Code  of  Civil  Procedure. 

The  parties  to  a  criminal  action  are  defined  to  be  the  people  of  the  state 
as  plaintiff,  and  the  partv  prosecuted  as  defendant.  People  v.  Johnson,  5 
St  Rep.  606  ;  104  N.  Y.  216  ;  5  N.  Y.  Cr.  219  ;  aflTg  4  Id.  591. 

§  7.  The  party  prosecuted  known  as  defendant.— The  party 
prosecuted  in  a  criminal  action  is  designated  in  this  Code  as  the 
defendant. 

See  note  under  last  section. 

§  8.  Bights  of  defendants  in  criminal  actions.— In  a  criminal 
action  the  defendant  is  entitled 

1.  To  a  speedy  and  public  trial ; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  he  may  appear 
*ud  defend  in  person  and  with  counsel ;  and, 

3.  To  produce  witnesses  in  his  l)ehalf,  and  to  be  confronted 
^ith  the  witnesses  against  him  in  the  presence  of  the  court,  ex- 
cept that  where  the  charge  has  been  preliminarily  examined 
Wore  a  magistrate,  and  the  testimony  reduced  by  him  to  the 
form  of  a  deposition  in  the  presence  of  the  defendant,  who  has, 
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either  in  person  or  by  counsel,  cross-examined,  or  had  an  op] 
tunity  to  cross-examine,  the  witness,  or,  where  the  testimony 
a  witness  on  the  part  of  the  people,  has  been  taken  according 
the  provisions  of  section  two  hundred  and  nineteen  of  this  Cc 
the  deposition  of  the  witness  may  be  read  upon  its  being  ss 
factorily  shown  to  the  court  that  he  is  dead  or  insane,  or  can 
with  due  diligence  be  found  in  the  state. 

Am'd  by  chap.  422  of  1887. 

This  amendment  struck  out  the  limitation  as  to  inability  of  witness  to  j 
security  for  appearance  and  omitted  reference  to  section  220,  post. 

Counsel. — The  prisoner  is  entitled  to  a  private  interview  with  his  oou 
prior  to  the  trial.    Teople  ex  rel.  Burgess  t?.  Risley,  66  How.  68.  . 

A  witness,  summoned  before  a  legislative  committee,  has  no  const 
tional  or  legal  right  to  be  attended  bv,  or  to  the  aid  of,  counsel  on  his 
amination.    People  ex  rel.  McDonald  v.  Keeler,  99  N.  Y.  463. 

Confronted  with  witnesses.— It  is  sufficient  under  the  fourtec 
amendment  of  the  Federal  Constitution,  if  the  accused  is  confronted  * 
the  witnesses  at  any  stage  of  the  same  proceeding.  People  v.  Willianc 
N.  Y.  Cr.  63. 

It  is  not  necessary  that  the  confronting  should  be  at  the  trial  of  the  ind 
ment.  Id. 

The  right  to  be  confronted  with  the  witnesses  does  not  require  that 
accused  should  in  all  cases  be  confronted  with  the  witnesses  upon  the  t 
of  the  indictment.  People  v.  Williams,  So  Hun,  516;  3  N.  Y.  Cr.,  75.  I 
sufficient  if  he  lias  been  once  confronted  with  the  witnesses  against  him 
any  stage  of  the  process  upon  the  same  accusation,  and  has  had  an  opp 
tunity  to  cross-examine  the  witnesses,  either  personally  or  by  counsel. 

It  is  a  sufficient  compliance  with  this  section,  if  the  accused  is  once  c< 
fronted  by  the  witnesses  against  him  at  any  stage  of  the  proceeding  up 
the  same  accusation,  and  has  an  opportunity  of  cross-examining  the 
People  v.  Penhollow,  8  St.  Rep.,  445;  5  N.  Y.  Cr.,  41;  42  Hun,  103. 

Deposition  before  magistrate. ^-If  the  witness  was  sworn  before  t 
examining  magistrate,  or  before  a  coroner,  and  the  accused  had  an  opp 
tunity  to  cross-examine  him,  or  if  there  was  a  former  trial  on  which  he  * 
sworn,  it  seems  allowable  to  make  use  of  his  deposition,  or  of  the  minu' 
of  his  examination,  if  the  witness  has  since  deceased,  or  is  insane,  or  si 
and  unable  to  testify,  or  has  been  summoned,  but  appears  to  have  been  kt 
away  by  the  opposite  party.     People  p.  Fish,  34  St.  Kep.,  840;  125  N.  Y.,  U 

Depositions  in  criminal  cases  may  now  be  read  if  witness  is  absent  frc 
State.     Mutual  Life  Ins.  Co.  v.  Anthony,  19  St.  Rep.,  41;  4  N.  Y.  Supp.,  & 

Application. — The  provision  of  Article  6  of  the  Amendments  to  t 
Federal  Constitution  anplies  only  to  trials  in  the  United  States  Courts ; 
violations  of  the  Federal  Constitution  and  laws.  People  c.  Penhollow,  8 ! 
Rep.,  445;  5  N.  Y.  Cr..  41;  42  Hun,  103.  It  has  no  application  to  crimii 
trials  in  the  state  courts  for  a  violation  of  state  laws.    Id. 

Art.  6  of  the  Amendments  to  the  U.  S.  Constitution  does  not  apply  to  P 
ceedings  in  the  State  courts,  but  onlv  to  such  as  are  instituted  in  the  F< 
eral  Courts.     People  o.  Williams,  35  llun,  516;  3  N.  Y.  Cr.,  75. 

Death. — Testimony  given  upon  a  former  trial  by  a  witness  since  decea' 
mav  be  read  upon  a"  retrial  of  the  case.  People  v.  Penhollow,  3  St.  Re 
445';  5  X.  Y.  Cr..  41 :  42  Hun.  103. 

Absence. — Depositions  in  criminal  cases  may  now,  it  seems,  be  rea< 
witnesses  are  absent  from  state.  Mutual  L.  Ins.  Co.  v.  Anthony,  19 
Rep.,  41:  50  Hun,  104. 

Where  a  witness  has  only  t>een  inquired  for  at  a  place  which  he  nanu 
shortly  before  making  the  deposition,  to  a  police  officer  as  the  place  wlw 
he  stopped  the  night  previous,  and  no  inquiry  has  been  made  at  the  pi* 
named  as  his  residence  or  at  that  named  as  the  residence  of  his  bail  in  t 
recognizance  given  by  him  on  being  discharged  from  the  House  of  Det< 
tion,  he  has  not  been  sought  with  such  due  diligence  as  to  allow  his  depf 
tion,  taken  before  the  police  magistrate,  to  be  read  at  the  trial  under  tJ 
section.    Murphy  p.  People,  1  N.  Y.  Cr.,  102;  16  W.  Dig.,  182. 
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Bill  of  rights. — Subdivision  3  of  this  section  does  nothing  more  than. 
codify  and  enact  the  substance  of  the  rule  established  by  the  courts  in  con* 
struing  the  Constitution  and  bill  of  rights.  People  v.  Williams,  3  N.  Y. 
Or..  75;  35  Hun,  516,  524. 

Tliis  section  is  not  invalid  because  it  conflicts  with  a  provision  of  the  bill 
of  rights.  In  such  case,  it  must  prevail  as  an  amendment,  modification  or 
repeal  of  such  provision.  People  v.  Williams,  35  Hun,  516,  522;  3  N.  Y. 
Cr..  75. 

Evidence  in  absence  of  accused. — Section  3,  art.  1  of  the  State  Con- 
stitution forbids  the  hearing  by  the  jury  of  any  evidence  in  the  absence  of 
the  accused  and  his  counsel,  without  liis  consent.  People  v.  Palmer,  6  St. 
Rep.,  347,  43  Hun,  401  ;  5  N.  Y.  Cr.,  111. 

To  give  evidence  to  a  jury,  in  the  absence  of  the  prisoner  and  without  his 
consent,  violates  the  provisions  of  tKis  section.     Id. 

The  fact  that  the  accused  was,  after  he  had  been  sentenced,  subsequently 
brought  into  court,  and,  in  the  absence  of  his  counsel,  and  without  the 
assignment  of  new  counsel,  re-sentenced,  for  the  purpose  of  bringing  the 
expiration  of  his  sentence  within  the  statutory  limits,  was  held  not  to  oe  a 
violation  of  this  section.  People  v.  Davis,  46  St.  Rep.,  213  ;  19  N.  Y.  Supp., 
"153;  People  v.  Trumble,  38  St.  Rep.,  997. 

Constitutional. — Subdivision  3  of  this  section  is  constitutional  and  valid. 
People  p.  Williams,  35  Hun,  516  ;  3  N.  Y.  Cr.,  75. 

The  provisions  of  subdivision  3  of  this  section  do  not  violate  Art.  6  of 
the  Federal  Constitution,  which  provides  that,  in  all  criminal  prosecutions, 
the  accused  shall  have  the  right  to  be  confronted  with  the  witnesses  against 
him.   People  t>.  Fish,  34  St.  Rep.,  845  ;  125  N.  Y.,  136,  149. 

§  9.  Second  prosecution  for  the  same  crime  prohibited.— No 

person  can  be  subjected  to  a  second  prosecution  for  a  crime,  for 

A    which  he  has   once   been  prosecuted,  and  duly    convicted  or 

an  acquitted. 

'rp  #  The  case  of  People  v.  Richards,  7  St.  Rep.,  656  ;  44  Hun,  288 ;  was  reversed 
ml3St.  Rep..  515  ;  108  N.  Y.,  137. 

When  in  jeopardy. — In  this  state,  a  prisoner  is  considered  in  jeopardy 
*henhe  has  Deen  arraigned  and  pleaded  to  a  valid  indictment,  a  witness 
Jas  been  sworn  and  evidence  given,  and  then,  without  his  consent,  a  juror 
has  been  withdrawn  or  the  jury  discharged.  King  v.  People,  5  Hun,  299. 
But  where,  by  reason  of  any  defect,  a  motion  in  arrest  would  prevail,  the 
prisoner  has  not  been  in  peril.    Id. 

.  Identity  of  offense. — The  identity  of  the  offenses  charged  in  the  two 
indictmente  must  exist  both  in  law  and  in  fact,  in  order  to  make  the  plea  of 
former  trial  available  as  a  bar.    People  v.  Burch,  1  St.  Rep.,  751  ;  5  N.  Y. 

A  former  trial  is  no  bar  unless  the  first  indictment  was  such  that  the  ac- 
JJfeed  might  have  been  convicted  upon  it  by  proof  of  the  facts  set  forth  in 
toesecond  indictment.    Id. 

The  two  classes  of  crimes  severally  defined  by  chap.  8  of  the  Penal  Code, 
jnd  section  344  of  the  same  statute,  are  entirely  distinct  from  each  other. 
people  v.  Dewey,  83  St.  Rep.,  427,  428. 

A  conviction  for  one  of  tne  crimes  included  in  the  former,  is  no  bar  to  a 
conviction  for  one  of  those  included  in  the  latter  class.     Id. 

A  verdict  of  acquittal  for  the  trial  of  an  indictment  for  robbery  is  no  bar 
to  a  subsequent  indictment  and  conviction  for  perjury,  committed  by  the 
defendant  as  a  witness  on  his  own  behalf ,  on  the  trial  of  the  former  indict- 
ment, though  the  testimony  on  the  two  trials  is  substantially  the  same. 
people  t.  Sculley,  3  N.  Y.  Cr.,  244. 

A  trial  and  conviction  for  keeping  a  house  of  ill-fame  as  a  disorderly  per- 
*°n,  is  no  bar  to  a  prosecution  for  the  same  act  as  a  criminal.  People  v. 
MiUer,  3  N.  Y.  Cr. ,  481  ;  People  ex  rel.  Van  Houton  r.  Sadler,  97  N.  Y. ,  146 ; 
*X.Y.  Cr.,473. 

A  conviction  on  an  indictment  for  uttering  a  forged  bond,  is  a  bai  to  a 
subsequent  conviction  under  an  indictment  charging  the  uttering,  at  the 
^me  time,  of  the  mortgage,  accompanying  such  bond  and  purporting  to 
secure  the  performance  of  its  conditions.    People  r.  Peck,  4  w.  Y.  Cr.,  148. 
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Arrest  of  judgment  on  new  trial.— The  defendant  is  not  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense ;  but,  if  judgment  is  arrested  on 
his  motion,  or  if,  for  any  reason,  a  new  trial  is  granted  on  his  prayer,  he 
must  submit  to  another  trial.  People  t>.  Guidici,  100  N.  Y.,  508  ;  3  N,  Y. 
Cr.,  558. 

The  provisions  of  sections  464,  543  and  544,  post,  are  not  violative  of  sec 
tion  6,  art.  1  of  State  Constitution,  against  subjecting  a  person  to  be  twice 
put  in  jeopardy  for  the  same  offense,  as  in  such  case  me  jeopardy  is  in- 
curred with  the  consent  of,  and  as  a  privilege  granted  to,  the  defendant 
upon  his  application.     People  v.  Palmer,  15  St.  Rep.,  78  ;  109  N.  Y.,  417. 

Plea  of  guilty  withdrawn.— Under  an  indictment  for  murder  in  the 
first  degree,  the  acceptance  of  a  plea  of  guilty  of  murder  in  the  second 
degree,  which  was  withdrawn,  is  no  bar  to  a  subsequent  trial  for  murder 
in  the  first  degree  on  a  plea  of  not  guilty.  People  c.  Cignarale,  16  St.  Rep., 
155;  HON.  Y.,29. 

Different  counts. — Where,  on  the  trial  of  an  indictment  containing 
different  counts,  there  is  a  specific  verdict  of  guilty  on  one  count  and  the 
verdict  is  silent  as  to  the  other  counts,  it  is  equivalent  to  an  acquittal  on  those 
counts,  and  a  judgment  on  the  verdict  is  as  to  them  a  bar  to  further  prose- 
cution. People  vK  Dowling,  84  N.  Y.  478.  Upon  a  reversal  of  the  conviction, 
the  trial  and  conviction  were  held  not  to  be  a  bar  to  a  new  trial  upon  the 
count  on  wMch  the  verdict  of  guilty  was  rendered.  Id.  But  the  reversal 
does  not  disturb  the  verdict  of  acquittal,  or  its  effect,  upon  the  other  counts. 
Id. 

§  10.  No  person  to  be  a  witness  against  himself  in  a  criminal 
action,  or  to  be  unnecessarily  restrained.— No  person  can  be  com- 
pelled in  a  criminal  action  to  be  a  witness  against  himself,  nor 
can  a  person  charged  with  crime  be  subjected,  before  conviction, 
to  any  more  restraint  than  is  necessary  for  his  detention  to  an- 
wer  the  charge. 

See  section  393,  post ;  fifth  amendment  to  Federal  Constitution  ;  section  6, 
art.  1  of  State  Constitution. 

Section  393,  post,  does  not  violate  the  provisions  of  section  6,  art.  1  of 
State  Constitution,  nor  is  it  inconsistent  with  this  section.  People  p. 
Courtney,  94  N.  Y.,  490;  1  N.  Y.,  Cr.,  573 ;  affg  31  Hun,  190;  1  N.  YT,  Cr., 
557. 

Witness  against  himself.— The  provisions  for  tho  examination  of 
persons  charged  with  crime  are  framed  with  reference  to  the  constitu- 
tional provision  that  no  person  shall,  in  any  criminal  case,  be  compelled  to 
be  a  witness  against  himself.  People  v.  Mondon,  2  St.  Rep.,  713 ;  4  N.  Y. 
Cr.,  559;  103  N.  Y.,  211. 

Though  the  defendant  cannot  be  compelled  to  be  a  witness  against  him- 
self, he,  by  consenting  to  take  the  stand,  waives  the  constitutional  protec- 
tions, and  may  be  examined  in  the  same  manner  as  any  other  witness. 
People  o.  Guidici,  100  N.  Y.,  503  ;  3  N.  Y.  Cr.,  558  ;  Connors  i>.  People,  SON. 
Y.,  240. 

Before  coroner. — Evidence  of  a  person  under  arrest  given  before 
the  coroner,  except  where  taken  as  prescribed  by  sections  188, 196  and  198  ; 
post,  cannot  be  used  against  him  upon  his  trial  for  the  crime.  People  v. 
Mondon,  2  St.  Rep..  713  ;  103  N.  Y.,  211. 

See  People  v.  Sharp,  12  St.  Rep.,  217  :  107  N.  Y.,  427. 

The  case  of  People  v.  Mondon,  38  Hun,  198;  4  N.  Y.  Cr.,  128,  was  reversed 
in  2  St.  Rep.,  713  ;  103  N,  Y.,  211. 


DDE  OF  CRIMINAL  PROCEDURE. 


AMENDMENTS,  1910. 


The  Changes  abe  Indicated  by  Italics. 

$11*.  Probation  officer;  appointment,  duties;  powers;  procedure; 

taufen. 

1.  The  magistrates  of  the  courts  having  original  jurisdiction 
tf criminal  actions  in  the  state,  may  from  time  to  time  appoint  a 
fctoa  or  persons  to  perform  the  duties  of  probation  officer  or 
•Seers  as  hereinafter  described,  within  the  jurisdiction  of  the 
'ttrte  of  such  magistrates  and  under  the  direction  of  such  magis- 
lies,  to  hold  sruch  office  during  the  pleasure  of  the  magistrate 
magistrates  making  such  appointment  and  of  their  successors. 
?h  probation  officer  or  officers  may  be  chosen  from  among  the 
:-ers  of  a  society  for  the  prevention  of  cruelty  to  children  or 
my  charitable  or  benevolent  institution,  society  or  association 
r  or  hereafter  duly  incorporated  under  the  laws  of  this  state, 
be  reputable  private  citizens,  male  or  female.  The  appoint- 
lt  of  a  probation  officer  must  be  made  in  writing  and  entered 
the  records  of  the  court  of  the  magistrate  or  magistrates  mak- 

such  appointment,  and  copies  of  the  order  of  appointment 
5t  be  delivered  to  the  officer  so  appointed  and  filed  with  the 
e  probation  commission.  Any  officer  or  member  of  the  police 
»e  of  any  city  or  incorporated  village  who  may  be  detailed  to 
duty  in  such  courts,  or  any  constable  or  peace  officer,  may  be 
K)inte<3  as  probation  officer  upon  the  order  of  any  magistrate 
herein  provided.  Whenever  in  a  city  of  the  first  class  mem- 
s  of  the  police  force  have  been  appointed  probation  officers 

hereinabove  provided  and  are  serving  as  probation  officers 
der  the  direction  of  a  majority  of  the  members  of  a  board  of 
y  magistrates,  the  commissioner  of  police  upon  the  request  of 
v  other  magistrate  of  such  board  shall  detail  to  such  other 
igistrate  a  member  of  the  police  force  who  may  be  appointed 
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aZZ-   inquire  into  the  antecedents,  character  and  circumstances 
:  any  person  or  persons  accused  within  the  jurisdiction  of  such 
>urt,  and  into  the  mitigating  or  aggravating  circumstances  of 
ke  offense  of  such  person,  and  shall  report  thereon  in  writing 
o  such  court  or  m'agistrate.    The  term  "  probationer"  shall  mean 
at  person  placed  on  probation.    It  shall  be  the  duty  of  every  pro- 
Inition.  officer  to  furnish  to  all  persons  placed  on  probation  under 
Xis  supervision  a  statement  of  the  period  and  conditions  of  their 
probation,  and  to  instruct  them  concerning  the  same;  to  keep  in- 
formed concerning  their  conduct  and  condition;  to  aid  and  encour- 
age them  by  friendly  advice  and  admonition,  and  by  suth  other 
measures,  not  inconsistent  with  the  conditions  imposed  by  the 
mrt  or  magistrate,  as  may  seem  most  suitable,  to  bring  about 
improvement  in  their  conduct  and  condition;  to  report  in  writing 
at  least  monthly  concerning  their  conduct  and  condition  to  the 
court  having  jurisdiction  over  such  probationers,  or  to  a  magis- 
trate thereof;  to  keep  records  of  their  work;  to  keep  accurate  and 
complete  accoxmts  of  all  moneys  collected  from  probationers,  to 
give  receipts  therefor  and  to  make  at  least  monthly  returns  thereof ; 
to  perform  such  other  duties  in  connection  with  such  probationers 
as  the  court  or  magistrate  may  direct;  and  to  make  such  reports 
to  the  state  probation  commission  as  the  commission  may  require. 
Any  probation  officer  may  att  as  parole   officer  for  any  state 
penal  or  reformatory  institution  when  so  requested  by  the  aur 
Ihrifics  thereof,  and  when  requested  by  the  county  judge  shall 
act  as  parole  officer  over  persons  released  on  parole  under  section 
nine  hundred  and  ten. 

3.  Powers.  Every  probation  officer  may  require  such  reports 
ty  prnhafioners  under  his  care  as  are  reasonable  or  necessary 
ind  not  inconsistent  with  the  conditions  imposed  by  the  court  or 
magistrate.  Every  probation  officer  shall  have,  as  to  persons 
placed  on  probation  under  his  care,  the  powers  of  a  peace  officer. 

4.  Methods  of  procedure.  When  any  court  suspends  sentence 
and  places  a  defendant  on  probation  it  shall  determine  the  con- 
ditions and  period  of  probation,  which  period  of  probation  sltall 
not  exceed,  in  the  cases  of  children,  their  eighteenth  birthday:  in 
Me  case  of  any  other  defendant  convicted  of  an  offense  less  than 
a  felony,  two  years;  and  in  the  case  of  any  other  defendant  con- 
fided of  a  felony,  five  years.  The  conditions  of  probation  shall 
^  such  as  the  court  shall  in  its  discretion  prescribe,  and  may 
include  among  other  conditions  any  or  several  of  the  following: 
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That  the  probationer  (a)  slvall  indulge  in  no  unlawful,  disorderly, 
injurious  or  vicious  habits;  (b)  shall  avoid  places  or  persons  of 
disreputable  or  harmful  character;  (c)  shall  report  to  the  pro- 
baiion  officer  as  directed  by  the  court  or  probation  officer;  (d) 
shall    permit  the  probation  officer  to  visit  him  in,  a  reasonable 
manner  at  his  place  of  abode  or  elsewhere;  (e)  shall  answer  any 
reasonable  inquiries  on  the  part  of  the  probation  officer  concern- 
ing his  conduct  or  condition;  (/)  shall,  if  a  child  of  compulsory 
school  age,  attend  school;  (g)  shall,  if  an  adult,  or  if  a  child  but 
not  required  to  attend  school,  work  faithfully  at  suitable  employ- 
ment;   (h)   shall  remain  or  reside  within  a  specified  place   or 
locality;  (i)  shall  abstain  for  a  reasonable  period  from  the  use 
of  alcoholic  beverages,  if  the  use  of  the  same  contributed  to  his 
offense;   (j)  shall  pay  in  one  or  several  sums  a  fine  imposed  at 
the  time  of  being  plated  on  probation;  (k)  shall  make  reparation 
or   restitution  to   the  aggrieved  parties  for  actual  damages  or 
losses  caused  by  his  offense;  and  (I)  shall  support  his  wife  or 
children.     The  court  or  a  magistrate   thereof  may  modify   the 
conditions  and  the  period  of  probation;  may  in  case  of  violation 
of  the  probationary  conditions  issue  a  warrant  for  the  arrest  of 
the  probationer;  and  may  at  any  time  discharge  the  probationer; 
and  in  case  of  violation  of  the  probationary  conditions,  the  court 
may  impose  any  penalties  which  it  might  have  imposed  before 
placing  the  defendant  on  probation,  provided  that,  if  committed, 
he  be  committed  to  an  institution  authorized  by  law  to  receive 
commitments  for  the  offense  of  which  he  was  originally  convicted, 
and  of  persons  of  his  age  at  the  time  of  his  commitment.    If  a 
probationer   without  permission  disappears   from   oversight,    or 
departs  from  the  jurisdiction  of  the  court,  the  time  during  which 
he    keeps  his  whereabouts  hidden   or  remains   away  from    the 
jurisdiction  of  the  court  may  be  added  to  the  original  period  of 
probation. 

5.  Transfers.  A  court  or  magistrate  may  transfer  a  probationer 
from  the  supervision  of  one  probation  officer  to  that  of  another 
probation  officer,  and  such  transfer  shall  be  reported  by  the  court 
or  magistrate  to  both  of  such  probation  officers  and  to  the  proba- 
tioner, and  a  record  of  the  transfer  shall  be  filed  with  the  records 
of  the  case.  Whenever  a  probationer  resides  in  a  county  other 
than  the  county  in  which  he  has  been  convicted  and  placed  on 
probation,  or  whenever  a  probationer  desires  to  remove  to  a  county 
other  than  that  in  which  he  has  been  placed  on  probation,  and  it 
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ent,  an  oath  or  affirmation  truly  and  impartially  to  try  and  deter- 
mine the  impeachment ;  and  no  member  of  the  court  can  act 
or  vote  upon  the  impeachment,  or  any  question  arising  thereon, 
without  having  taken  this  oath  or  affirmation. 

§  19.  Adjournments,  etc.— The  court  may  adjourn  from  time 
to  time  and  hold  its  sessions  at  such  places  as  it  may  determine, 
but  no  more  than  two  sessions  of  the  court  can  be  held  during 
the  recess  of  the  legislature  in  any  one  year. 

§  20.  Compensation  of  members  and  officers  of  the  court.— The 
writ  and  process  of  the  court  must  be  signed  by  the  clerk  and 
tested  in  the  name  of  the  president  of  the  senate.  The  presi- 
dent of  the  senate  and  each  senator  are  entitled  to  receive  for 
their  services  and  expenses  while  actually  attending  the  court, 
the  same  rate  of  compensation  as  an  associate  judge  of  the  court 
of  appeals  is  entitled  by  law  to  receive  for  his  services  and 
expenses  as  such  judge  for  the  same  time.  The  other  officers 
of  the  court,  excepting  the  judges  of  the  court  of  appeals,  are 
entitled  to  the  same  compensation  for  their  attendance  thereon, 
and  for  traveling  to  and  from  the  place  where  it  is  held,  as  is 
allowed  them  for  attending  a  meeting  of  the  senate,  but  no  such 
compensation  shall  be  received  for  attending  the  court  during  a 
session  of  the  legislature. 
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TITLE  III. 

OP  THE  SUPREME  COURT. 

Section  21.  Repealed. 

22.  Its  jurisdiction. 

23.  Repealed. 

24.  Writ  or  process. 

25.  Repealed. 

§  21.  Repealed  by  chap.  880  of  1895.     In  effect   January  1, 
1896. 

§  22.  Its  jurisdiction. — The  supreme  court  has  jurisdiction  : 
1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of  all  crimes 
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the    duties   of   probation  officer  or   officers   as   hereinafter 

1,    within    the    jurisdiction    and    under    the    direction    of 

urt    or    justice,    to   hold    such    office    during    the    pleasure 

:-ourt  <-»r  justice  making  such  appointment.     Such  probation 

r  officers  may  be  chosen  from  anions  the  officers  of  a  society  for 

cntiof)  of  cruelty  to  children  or  of  any  charitable  or  benevolent 

ion,  society  or  association  now  or  hereafter  duly  incorporated 

he  laws  of  this  state,  or  any  reputable  private  citizens,  male  or 

Any  officer  or  memlier  of  the  police  force  of  any  city  or  in- 

ted  village  who  may  be  detailed  to  do  duty  in  such  courts,  or   MINAL 

istable  or  ]>cace  officer,  may  be  employed  as  probation  officer 

e  crder  of  iiny  court  or  justice  as  herein  provided.    No  proba- 

<xr  appointed  under  the  provision*  of  this  section  shall  receive   now  nr 

=ation  for  his  services  as  such  probation  officer,  but  this  slnll 

on.stmed  to  deprive  any  officer  or  member  of  the  police  force, 

nonstable  or  peace  officer,  appointed  probation  officer  as  herein 

],  from  receiving  the  salary  or  compensation  attached  to  his   "C8, 
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•trr^/fi  or  persons  arrested  for  a  crime  within  the  jurisdiction    I  under  the 
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;  no  clerk,  with  the  justice  thereof.     He  shall  furnish  to  each  |;  nr        (^ 
released  on  probation,  committed  to  his  care,  a  written  state-  nj(ir  ^  flj^ 
I  the  terms  and  conditions  of  his  probation,  and  shall  report  to    ()m;(rr       " 
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.  so  committed  to  their  can',  the  powers  of  a  p-nce  officer,  and  nr  mcinDer 
quire  such  persons  to  report  to  them  as  may  be  directed  by  the  :)l)jnte(i  pre 

^^  r*y  or  com 
ideil  by  L.  1003,  chap.  613.  to  take  rllY.t  Si-pt.  1.  1003.  f  ^\  board  C 

>  *"  "l°  o- m*m  .  \w  4hP 

ch    report    shall   be   filed   with    the   clerk    of    the   court,    ofl  TIW 

re  there  is  no  clerk,  with  the  justice  thereof.     He  shall  /«*■'*,  ^r  ™ 
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i,  and  shall  report  to  the  court  or  justice  appointing  ^1^ 
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were  of  a  peace  officer. 

Tied  by  L.  1901,  eh.  372,  to  take  effect  September  1.  1901.1 
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TITLE  n. 

OF  THE  COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

Section  12.  Its  jurisdiction. 

13.  Members  of  the  court. 

14.  Presiding  judge. 

15.  Clerks  ana  officers. 

16.  Seal  of  t!ie  court. 

17.  Time  of  holding  the  court. 

18.  Oath  to  members  of  the  court. 

19.  Adjournments,  etc. 

20.  Compensation  of  members  and  officers  of  the  court. 

§  12.  Its  jurifldiction.-The  court  for  the  trial  of  impeach- 
ments has  power  to  try  impeachments,  when  presented  by  fcfc*e 
assembly,  of  all  civil  officers  of  the  state,  except  justices  oi  tl*e 
peace,  justices  of  justices'  courts,  police  justices,  and  th^i* 
clerks,  for  willful  and  corrupt  misconduct  in  office. 

See  sections  1  and  18  of  art.  6  of  State  Constitutions. 

§  13.  Members  of  the  court.— The  court  is  composed  of  tt»e 
president  of  the  senate,  the  senators,  or  a  majority  of  them,  arm  <* 
the  judges  of  the  court  of  appeals,  or  a  majority  of  them,  but  o  ** 
.the  trial  of  an  impeachment  against  the  governor  or  lieutenant  *> 
governor,  the  lieutenant-governor  cannot  act  as  a  member  of  tb*  * 
court 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Sec  section  1,  ait.  6  of  State  Constitution. 

8  14.  Presiding  judge.— The  president  of  the  senate,  or  in  ca 
of  his  impeachment,  death  or  absence,  the  chief  judge  of 
court  of  appeals,  or  in  the  absence  of  both,  such  other  memb^^r 
as  the  court  may  elect,  is  the  presiding  judge  of  the  court. 

§  15.  Clerks  and  officers.  The  clerk  and  officers  of  the  se^^*" 
ate  are  the  clerk  and  officers  of  the  court  for  the  trial  of  ua^* 
peachments. 

§  16.  Seal  of  the  court.-The  seal  of  the  court  for  the  tri^^ 
of  impeachments  now  deposited  and  recorded  in  the  office  of  tfc-*® 
secretary  of  state  shall  continue  to  be  the  seal  of  this  court  an^^* 
must  be  kept  in  the  custody  of  the  clerk  of  the  senate. 

§  17.  Time  of  holding  the  court.— Upon  the  delivery  of  an  inr**- 
peachment  from  the  assembly  to  the  senate,  the  president  of  tfcr^e 
senate  must  cause  the  court  to  be  summoned  to  meet  at  tfc=^e 
capitol  in  the  city  of  Albany,  on  a  day  not  less  than  thirty  n^*>r 
more  than  sixty  days  from  the  day  of  the  delivery  of  the  articL  ^ 
of  impeachment. 

§18.  Oath  to  members  of  the  court.— At  the  time   and  pla— *# 
appointed,  and  before  the  court  proceeds  to  act  upon  the  impeacr-Ti- 
ment,  the  clerk  must  administer  to  the  presiding  judge,  and  t-Tw 
presiding  judge  to  eucli  of  the  mcml>ers  of  the  court  then  pros- 
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&  By  an  order,  entered  in  its  minutes,  to  send  any  indictment 

found  therein  for  a  crime  triable  at  the  county  court  or  the  court 

of  general  sessions  of  the  city  and  county  of  New  York,  to  such 

court 

7.  To  grant  new  trials  in  all  cases  tried  therein. 

8.  To  let  to  bail  any  person  committed,  before  and  after  indict- 
ment found  upon  any  criminal  charge  whatever. 

9.  To  exercise  the  powers  conferred  upon  it  by  other  provisions 

of  this  Code  and  by  special  statutes.  * 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 
Bee  sections  41,  843-353,  and  465,  post. 
Am'd  by  chap.  360  of  1882. 

This  amendment  added  the  second  portion  of  subd.  1  of  this  section. 
The  organization  of  courts  of  oyer  and  terminer,  with  the  exception  that  a 
Wee  of  the  supreme  court  must  preside,  is  within  the  control  of  the  legisla- 
tor.   People  t>.  Bork,  96  N.  Y.  198. 

Subd.  1. — A  charge  of  assault  in  the  third  degree  is  exclusively  cognizable, 

**  *he  first  instance,  by  the  court  of  special  sessions,  except  a  certificate  that  it 

^ould  be  prosecuted  by  indictment,  is  allowed  by  the  county  judge  or  a 

^Preme  court  justice.    People  o.  Palmer,  15  St.  Rep.  78;  109  N.  Y.  416.    But 

w**fcre  the  defendant,  on  a  trial  by  a  court  of  sessions  upon  an  indictment  for 

^^ult  in  the  first  degree,  is  convicted  of  an  assault  in  the  third  degree,  and, 

uPou  his  appeal,  the  judgment  is  reversed  on  questions  of  law  only,  a  new 

r*a*  ordered  and  the  case  remitted  to  the  court  of  sessions,  the  jurisdiction  of 

^k  court  is  not  affected,  and  the  case  stands  as  though  there  had  been  no  trial. 

Sabd.  2. — Indictments  for  crimes  punishable  with  death  may  be  found  in 
lf*her  the  court  of  oyer  and  terminer  or  sessions,  but  are  triable  only  in  the 
'^er  and  terminer.     People  v.  Bradner,  10  St.  Rep.  667;  107  N.  Y.  5. 

Subd.  4. — The  court  of  oyer  and  terminer  has  authority  to  try  a  prisoner, 

°**gh  the  indictment  was  found  in  the  court,  of  sessions.  People  ex  rel. 
'h<*r^m  v.  Mead,  92  N.  Y.  415;  aff'g.  28  Hun,  227. 

Subd.  6. — The  power  of  the  oyer  and  terminer  to  remit  indictments  pend- 
a&  therein  to  the  court  of  sessions  for  trial  existed  under  the  revised  statutes, 
**<*  is  continued  by  subdivision  6  of  this  section.  People  v.  Bradner,  10  St 
**P-  667;  107  N.  Y.  5. 
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An  order  of  the  oyer  and  terminer,  remitting  the  indictment  to  the  court  of 
sessions  for  trial  is  essential  to  confer  jurisdiction  upon  the  latter  court  to  try 
the  indictment.     Id. 

See  subdivision  2  of  section  39  of  Code  of  Criminal  Procedure. 

But  in  order  to  the  validity  of  the  judgment  rendered,  the  record  need  not 
show  affirmatively  that  the  sessions  acquired  jurisdiction  by  virtue  of  an  order 
of  the  oyer  and  terminer  remitting  the  indictment.  People  v.  Bradner,  an  ft. 
It  is  sufficient  if,  as  matter  of  fact,  the  proper  order  was  made.     Id. 

§  23.  Repealed  by  chap,  of  1896.     In  effect,  January  1,  1896. 

§  24.  Writ  or  process. — A  writ  or  process  issued  out  of  the 

supreme  court  must  be  tested  in  the  name  of  a  justice  of  the 

"supreme  court  of  the  district,  and  may  be  directed  by  the  court 

into  any  county  of  the  state,  as  occasion  requires. 
Am'd  by  chap.  880  of  1895.    In  effect,  January  1,  1896. 

§  25.  Eepealed  by  chap.  880.     In  effect  January  1,  1896. 

§§  26,  27,  28,  29  and  30,  repealed  by  chap.  880  of  1895.     In 
effect,  January  1,  1896. 


TITLE  IV. 

CHAPTER  L 
THE  CITY  COURTS. 

Section  31.  City  courts. 

82.  By  whom  held. 

§  31.  City  courts. — The  city  courts,  having  original  criminal 
jurisdiction,  are  the  recorder's  court  of  Utica,  the  recorder's  court 
of  Oswego,  and  the  mayor's  court  of  Hudson.  Their  jurisdiction 
in  criminal  matters  is  defined  by  special  statutes,  and  continues 

as  thus  defined. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1,  1896. 

See  chap.  11,0!  1893,  amending  chap.  103  of  1882.  which  established  a  local 
court  of  civil  and  criminal  jurisdiction  in  the  city  of  Utica. 
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§  32.  By  whom  held. — These  courts  for  the  exercise  of  their 
criminal  jurisdiction  must  be  held  by  the  following  officers : 

1.  The  city  courts  of  Utica  and  Oswego  by  the  recorders  of 
those  cities  respectively ; 

2.  The  mayor's  court  of  Hudson,  by  the  mayor  of  that  city. 

CHAPTER  IL 
GENERAL  PROVISIONS  RELATING  TO  CITY  COURTS. 

Section  33.  Indictment  for  offenses  punishable  with  death  to  be  sent  to  the 
supreme  court. 
34.  Indictments  for  crime  not  punishable  by  death. 
85.  Indictments,  when  to  be  sent  to  city  court. 
36.  Court  continued  beyond  terms. 

§  33.  Indictments  for  offenses  punishable  with  death.— 

When  an  indictment  is  found  at  a  city  court  for  a  crime  punish- 
able with  death,  the  court  ma}*  send  it  to  the  next  trial  term  of 
the  supreme  court  held  in  the  county. 

§  34.  Indictments  for  crimes  not  punishable  with  death. 

—  A  city  court  may  also  send  an  indictment  found  therein  and 

remaining  undetermined  for  a  crime  not  punishable  with  death  to 

the  next  trial  term  of  the  supreme  court  of  the  same  county,  to  be 

determined  according  to  law.     But  that  court,  if,  in  its  opinion, 

the  same  is  not  proper  to  be  tried  therein,  may  remit  it  back  to 

the  court  by  which  it  was  sent,  which  must  proceed  thereon  as  if 

it  had  remained  there. 

Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

§  35.  Indictments,  when  sent  to  the  city  court.— 

When  an  indictment  is  found  in  the  supreme  court  in  a  county 
embracing  any  of  the  cities  in  which  a  city  court  having  original 
criminal  jurisdiction  is  established,  for  an  offense  committed  in 
that  city,  the  court  in  which  it  is  found  may  send  it  to  the  next 
city  court  in  which  it  is  triable,  which  must  proceed  to  try  and 
determine  the  indictment  as  if  it  had  been  found  therein. 
Am'd  by  chap.  880  of  1895.    In  effect,  January  1, 1896. 


t 
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§  36.  Court  continued  beyond  terms.— If  the  trial  of  a  cause 
be  commenced  before  the  expiration  of  the  term  of  a  city  court 
the  court  may  be  continued  beyond  the  term,  to  the  completion 
of  the  trial  and  the  rendering  of  judgment  on  the  verdict 


TITLE  V. 

IN  THE  SUPREME  COURT. 

Chapteb       L  Repealed. 

IL  County  courts. 

III.  The  courts  of  general  sessions  in  the  city  and  county  of  New 
York. 

§§  37,  38,  repealed  by  chap.  880  of  1895.     In  effect,  January 
1,  1896. 

CHAPTER  IL 
COUNTY  COURTS. 

Section  39.  Jurisdiction. 

40.  Indictments  to  be  sent,  etc. 

41.  Other  indictments,  etc. 

42.  By  whom  held. 

43.  Repealed. 

44.  Same.  ' 

45.  When  and  where  held ;  juries. 
40.  Jurors,  how  drawn. 

47.  Repealed. 

§  39.  Jurisdiction  of  county  courts. 

•  *       *  *  *  *  #    ■       *  * 

*  To  trv  an.l  determine  indictments  found  therein  or  sent 
thereto  l.v  rtie  supreme  court  or  by  a  city  court  in  the  county  for 
crime,  not  punishable  with  death;  and  the  county  courts  of 
AlZiv  Vhter  and  Kings  canities  shall  also  have  jurisdiction  to 
i^^letniiiiie  all  such  indictments  including  those  for  cnxnes 

punishable  with  death. 

.      «  -  l„  t    loio  ch  588.    In  effect  September  1,  1910. 

Subdivision  2,  amended  by  L.  19  iu,  en.  ow. 
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2.  To  try  and  determine  indictments  found  therein  or  sent 
thereto  by  the  supreme  court  or  by  a  city  court  in  the  county, 
for  crimes  not  punishable  with  death. 

3.  To  hear  and  determine  appeals  from  orders  of  justices  of 
the  peace,  under  the  provisions  of  law  respecting  the  support  of 
bas  tarda 

4.  To  examine  into  the  circumstances  of  persons  committed  to 
prison  as  parents  of  bastards,  and  to  discharge  them  in  the  cases 
provided  by  law. 

5.  To  try  and  determine  complaints  under  the  provisions  of  law 
respecting  masters,  apprentices  and  servants. 

6.  To  review  the  convictions  of  disorderly  persons  actually  im- 
prisoned, and  to  execute  the  powers  conferred  and  duties  imposed 
by  law  in  relation  to  those  persons. 

7.  To  continue  or  discharge  recognizances,  undertakings  and 
bonds  of  persons  bound  to  keep  the  peace  or  to  be  of  good  be- 
havior, tmd  to  inquire  into  and  determine  the  complaints  on 
which  they  were  founded. 

8.  To  compel  relatives  of  poor  persons  and  committees  of  the 
estates  of  lunatics  to  support  such  persons  and  lunatics  in  the 
cases  and  manner  prescribed  by  law. 

9.  To  exercise  the  powers  conferred  by  law  in  relation  to  the 
estates  of  persons  absconding  and  leaving  their  families  charge- 
able to  the  public 

10.  To  let  to  bail  persons  indicted  therein  for  any  crime  triable 
therein,  as  provided  by  law. 

11.  To  let  to  bail  persons  committed  to  the  prison  of  the  county 
before  indictment  for  any  offense  triable  in  the  court. 

12.  To  discharge  persons  who  have  remained  in  prison  without 
indictment  or  trial  in  the  cases  prescribed  by  law. 

13.  To  revoke  licenses  in  the  cases  and  mode  prescribed  ay 
law. 

14.  To  grant  new  trials  in  all  cases  tried  therein. 
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15.  To  execute  such  other  powers  and  duties  as  may  be  con 
ferred  by  statute,  or  are  now  defined  by  special  statute  relating 

thereto. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Am'd  by  chap.  300  of  1882. 

This  amendment  added  the  latter  portion  of  subd.  1  of  this  section. 

See  notes  under  section  22  of  the  Code  of  Criminal  Procedure. 

See  sections  41,  343-356,  465  and  961,  post. 

The  case  of  People  v.  Sullivan,  17  St.  Rep.f  669;  49  Hun,  888,  was  reverse 
in  24  St.  Rep.,  579;  115  N.  Y..  185. 

Transfer  of  indictments. — Whether  any  order  is  necessary,  in  order  t 
transfer  an  indictment  from  oyer  and  terminer  to  sessions,  is  questioned. 
May  r.  People,  12  Hun,  380;  Meyer  v.  People,  8  id.,  528;  Lambert  f.  People,  7 
Cow.,  166. 

An  order  may  be  made  in  a  court  of  oyer  and  terminer  sending  an  indict- 
ment found  therein  to  the  court  of  sessions  for  trial,  without  giviug  any  notice 
to  the  accused.     Meyers  v.  People,  14  Hun,  416. 

Crimes  triable. — Under  the  Revised  Statutes,  courts  of  general  sessions 
had  jurisdiction  to  try  all  crimes  and  misdemeanors  not  punishable  with  death 
or  imprisonment  in  state  prison  for  life.  Meyers  v.  People,  14  Hun,  416.  Its 
jurisdiction  has  been  enlarged  by  the  Code.     Sub.  2  of  this  section. 

All  crimes  are  now  triable  in  courts  of  sessions  except  those  punishable  with 
death.     People  r.  Bradner,  10  St.  Rep.,  667;  107  N.  Y.,  1,  7. 

Adjournment.— The  court  has  power,  during  a  criminal  trial,  to  wit*v 
draw,  at  the  request  of  the  defendant,  a  juror  and  put  the  case  over  the  ternv* 
McFall  r.  People,  18  Hun,  382. 

After  the  term  of  the  court  has  been  regularly  opened,  the  non-attemknc 
on  an  adjourned  day  does  not  deprive  the  court  of  jurisdiction  to  proceed  t 
soon  as  it  is  possible  for  it  to  attend.  People  v.  Sullivan,  24  St.  Rep.,  579;  \% 
N.  Y.,  185.  The  rule  N  dilTerent,  it  seems  where  the  court  fails  to  appear  o* 
the  day  appointed  for  the  commencement  of  a  term.     Id. 

New  trial. — Courts  of  sessions  had  power  by  statute,  prior  to  the  Code,  t- 
grant  new  trials  in  cases  tried  l)efore  them.  McFall  r.  People,  18  Hun,  335 
They  possess  this  power  under  the  Code,  subd.  14  of  this  section. 

§  40.  Indictments  to  be  seut,  etc,  —  A  county  court  mus 
send  every  indictment  there  found  for  a  crime  not  triable  thereii 
to  the  supreme  court,  or  to  a  city  court  having  jurisdiction  to  tr 
and  determine  the  same. 

Am'd  by  chap.  8S0  of  1895.     In  effect  January  1,  1896. 

The  court  of  sessions  has  no  power  to  arraign  a  defendant  on,  or  to  receive 
plea  to,  an  indictment  for  murder.    People  r.  McCraney,  21  How.,  149. 

§  41.  Other  indictments,  etc. — A  county  court  may  send  r 

indictment  pending  therein  to  the  supreme  court,  to  be  detez 

mined  according  to  law,  and  if  such  indictment  is  remitted  ba  - 

without  trial  by  the  supreme  court,  the  county  court  may  p  i 

cend  therein. 
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Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  section  844,  post. 

The  power  of  the  court  of  sessions  to  remit  indictments  found  therein  to 
the  court  of  oyer  and  terminer  for  trial  existed  under  the  Revised  Statutes  and 
is  continued  by  the  provisions  of  this  section.  People  v  Bradner,  10  St.  Rep. 
667;  106  N.  Y.  5. 

The  court  of  sessions  has  power  to  transfer  a  case  to  the  court  of  oyer  and 
terminer,  even  if  the  latter  court  is  then  in  session.  Dolan  v.  People,  6  Hun, 
483. 

§42.  By  whom  held. — A  county  court  must  be  held  by  the 
county  judge,  except  in  the  county  of  Kings,  where  the  county 
courtis  divided  into  two  parts,  which  are  to  be  held  by  the  two 
county  judges  elected  in  and  for  said  county  respectively. 
Am'd  by  ch.  880  of  1895.     To  take  effect  January  1,  1896. 

§  43.  Repealed  by  chap.  880  of  1895.  In  effect  January  1, 
1896. 

§44.  Same. — If  the  county  judge  is,  for  any  cause,  incapable 
of  action  in  any  criminal  actiou  or  proceeding  pending  in  the 
county  court,  the  court  must  transfer  the  same  to  the  supreme 
court,  or  to  a  city  court  having  jurisdiction  of  such  an  action  or 
proceeding,  or  may  request  the  county  judge  of  any  other  county 
except  New  York  and  Kings,  to  preside  at  and  hold  a  county 
court  in  said  county. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  339  of  1886. 

This  amendment  added  the  words,  "  or  may  request"  et  seq. 

§  45.  When  and  where  held ;  juries. — A  county  court  must 
**  held  at  such  times  as  the  county  judge  of  the  county,  by  order, 
designates,  and  at  the  place  where  the  county  courts  are  held  for 
tQe  trial  of  issues  of  fact  by  a  jury.  Such  order  must  designate 
tae  terms  at  which  a  grand  or  petit  juty,  or  both,  or  neither,  is 
Quired  to  attend  ;  and  neither  a  grand  jury  nor  a  petit  jury  is 
Quired  to  be  drawn,  or  summoned  to  attend  a  term  thus  desig- 
nated to  be  held  without  a  jury.  The  order  must  be  published 
la  a  newspaper  printed  in  the  county,  for  four  successive  weeks 
previous  to  the  time  of  holding  the  first  term  under  such  order. 

^m'dby  ch.  880  of  1895.    In  effect  January  1,  1896. 

*Jee  People  t>.  Rugg,  98  N.  Y.  537,  546. 

Sections  45,  46,  225,  226  and  227  of  the  Code  of  Criminal  Procedure  form  a 
^plete  system  by  means  of  which  grand  juries  may  be  drawn  and  summoned 
^occasion  may  require.  People  v.  Rugg,  98  N.  Y.  537,  547;  aff'g  21  W.  Dig.  84- 
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The  order  is  not  ineffective  because  Ibis  section  does  not  require  that  it 
should  be  filed  in  the  office  of  the  county  clerk.     Id. 

§  46.  Jurors,  how  drawn — If  a  county  judge  fail  to  desig- 
nate the  terms  at  which  a  grand  or  petit  jury  is  required  to  attend, 
the  grand  and  petit  jurors  must  be  drawn  and  summoned  or  each 
term  mentioned  in  the  order  mentioned  in  the  last  section. 

Sec  section  226,  past . 

The  omission  of  the  county  judge  to  designate,  under  chap.  444  of  1851,  at 
what  terms  of  the  sessions  a  grand  or  petit  jury  shall  be  required  to  attend, 
was  held  in  Cyphers  v.  People,  81  N.  Y.  873,  not  to  deprive  the  court  of  ito 
authority,  as  such,  to  impanel  a  grand  jury  at  any  of  its  terms.  Such  omis- 
sion is  remedied,  under  the  Code,  by  the  next  section. 

Where  the  terms  are  named,  in  the  order  of  the  county  judge,  at  which 
grand  juries  are  to  be  drawn  and  summoned,  the  provisions  of  this  section 
have  no  application.     People  v.  Rugg,  98  N.  Y,  557,  546. 

§  47.  Repealed  by  ch.  880  of    1895.      In  effect  January  1, 

1896. 

§  48.  Writ  or  process. — Every  writ  or  process  issued  out  of 
a  county  court  may  be  tested  on  any  day  of  the  term  in  which 
the  court  is  sitting,  and  be  made  returnable  on  any  other  day  of 
the  same  term,  or  at  the  next  time. 

§  49.  Repealed  by  chap.  880  of  1895.  In  effect  January  X 
1896. 

CHAPTER  IIL 

THE  COURT  OP  GENERAL  SESSIONS  IN  THE  CITY  AND  COUNT* 

OF  NEW  YORK. 

Section  50.  These  courts  continued  ;  proceedings  now  pending. 

51.  Jurisdiction. 

52.  Division  of  court. 

63.  Parts,  by  whom  held. 

54.  When  held  and  its  duration. 

55.  Accommodation  for  court  and  officers. 

§  50.  These  courts  continued ;  proceedings  now  pending' 

— The  court  known  as  the  court  of  general  sessions  in  and  to 
the  city  and  county  of  New  York,  is  continued,  with  the  jurisdic- 
tion conferred  by  the  next  two  sections  and  no  other.  But  noth- 
ing contained  in  this  section  affects  its  jurisdiction  of  actions  and 
proceedings  now  pending  therein. 
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Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 
Amended  by  chap.  360  of  1882. 

This  amendment  made  provision  for  continuing  courts  of  sessions  in  and  for 
le  county  of  Kings. 
See  cases  under  section  89,  ante. 
See  section  961,  post. 

§51.  Jurisdiction* — The  court  of  general  sessions  of  the  city 
od  county  of  New  York  has  jurisdiction  : 

1.  To  try,  determine  and  punish  according  to  law,  all  crimes 
ognizable  within  said  city  and  county,  including  crimes,  punish- 
ble  with  death  or  imprisonment  in  the  state  prison  for  life. 

2.  To  exercise,  in  cases  arising  in  said  city  and  county,  the 
ame  powers  as  are  conferred  by  this  Code  upon  county  courts  in 
>ther  counties. 

3.  To  try  and  determine  any  indictment  found  in  the  supreme 
mri  in  said  city  and  county,  which  has  been  sent  by  order  of 
hat  court  to  and  received  by  the  court  of  general  sessions  therein ; 
ind, 

4.  To  exercise  such  powers  as  are   now   prescribed  by  special 

ftatute  relating  thereto. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  360  of  1882. 

This  amendment  made  the  provii 


52.  Division  of  court. 

"to  court  of  general  sessions  of  the  city  and  county  of  New 

k  is  divided  into  five  parts. 

Uftfed  by  L.  1907,  ch.  411.    In  effect  September  1,  1907. 

§  53.  Parts;  by  whom  held. 

Any  one  of  the  five  parts  of  the  court  of  general  sessions  of  the 
J  and  county  of  New  York  may  be  held  by  a  judge  of  the 
*rt  of  general  sessions.  A  justice  of  the  supreme  court  may  also 
tdit 

tended  by  K  1907,  ch.  411.    In  effect  September  1,  1907. 


}  54.  When  held  and  duration. 

Bach  part  of  the  court  of  general  sessions  in  and  for  the  city 
I  county  of  New  York,  must  be  held  each  month,  commencing 
the  first  Monday  and  continuing  so  long  as,  in  the  opinion  of 
judge  sitting,  the  public  interest  requires,  but  three  parts  only 
required  to  be  held  during  the  months  of  July,  August,  and 
iember. 

by  L,  1907,  ch.  411.    In  effect  September  1,  1907. 
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may  be  held  each  month,  commencing  on  the  first  Monday  an<^^ 
continuing  so  long  as,  in  the  opinion  of  the  judge  sitting  and  ^^ 
the  district  attorney,  the  public  interest  requires,  but  one  partor^^' 
is  required  to  be  held  during  the  months  of  July  and  A«»n«*  ^      v 


two  parts  only  during  the  rest  of  the  yearv_..  ,  D 

§  55.  Accommodation  for  courts  and  officers,  etc.  ^nd 

1915* 

The  courts  have  the  same  power  to  direct  suitable  provisions  to  w' 

be  made  for  their  accommodation  as  is  now  possessed    by   "the 

supreme  court.     Tlie  judges  of  the  court  of  general  sessions  of  ^e 

the  city  and  county  of  New  York,  must  appoint  a  clerk,  and  not-         Kg 

more  than  eleven  deputy  clerks,  fire  interpreters,  six  stenographers^ 

six  record  clerks,  six  chief  court  attendants,  and  a  warden  to  th(^ 

grand  jury.  Jrt 

ist 
Amended  by  L.  1907,  ch.  411.    In  effect  September  1,  1907. 

terpreters,  and  four  stenographers,  four  record  clerks  aad  *our 
chief  court  attendants. 

Ain'd  by  chap.  75  of  1896.     In  effect  March  5,  1896. 

Am'd  by  chap.  360  of  1882. 

This  amendment  extended  the  provisions  of  the  section  to  the  coU**^0* 
Kings. 

Am'd  by  chap.  137  of  1892. 

This  amendment  made  provision  for  the  appointment  of  additional  d**** 
in  Kings  county,  and  for  their  compensation. 


Of  the  State  of  New  York.  21 


TITLE  VI. 

'HE  COURTS  OF  SPECIAL  SESSIONS  AND  POLICE  COURTS. 

B  L  The  special  sessions  except  in  the  cities  of  New  York  and  Albany. 
II.  The  special  sessions  in  the  city  and  county  of  New  York, 
m.  The  special  sessions  of  the  city  of  Albany. 
IV.  The  police  courts. 

CHAPTER   I. 

?ECIAL  SESSIONS  EXCEPT  IN  THE  CITIES   OF  NEW  YORK 
AND   ALBANY. 

Ml  56.  Jurisdiction  of  courts  of  special  sessions. 

57.  On  filing  certificate  of  county  iudge,  of  justice  of  the  supreme 

court,  etc.,  proceedings  to  be  stayed  and  return  made  to 
district  attorney. 

58.  Same. 

59.  Jurisdiction  of  special  sessions. 

60.  Special  sessions  in  Brooklyn. 

61.  Id.  ;  in  Oswego. 

62.  By  whom  courts  of  special  sessions  to  be  held. 

63.  Recorder  of  a  city  to  hold  court. 

.  Jurisdiction  of  courts  of  special  sessions.— Subject  to 
wer  of  removal  provided  for  in  this  chapter,  courts  of 
sessions,  except  in  the  city  and  county  of  New  York, 
e  city  of  Albany,  have  in  the  first  instance  exclusive 
ition  to  hear  and  determine  charges  of  misdemeanors 
;ted  within  their  respective  counties,  as  follows : 
etit  larceny,  charged  as  a  first  offense, 
ssault  in  the  third  degree. 

acing,  running  or  testing  the  speed  of  any  animal  within 
le  of  the  place  where  any  court  is  held. 
rrongfully  severing  any  produce  or  article  from  the  free- 
ot  amounting  to  grand  larceny, 
slling  poisonous   substances  not  labeled  as  required  by 

Wrongfully  and  maliciously  removing,  defacing  or  cutting 

Qonuments  or  marked  trees. 

Wrongfully    destroying  or  removing    mile-stones,   mile* 

or  guide-boards,  or  altering  or  defacing  any  inscription 

i. 

Wrongfully  destroying  any  public  or  toll-gate,  or  turnpike 

ltoxication  of  a  person  engaged  in  running  any  locomo- 
gine  upon  any  railroad,  or  while  acting  as  conductor  of 
r  train  of  cars,  on  any  such  railroad,  or  a  misdemeanor 
tted  by  any  person  on  a  railroad  car  or  train. 
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10.  Setting  up  or  drawing  unauthorized  lotteries,  or  printing 
and  publishing  an  account  of  any  such  illegal  lottery,  game  0-3 
device,  or  selling  lottery  tickets,  or  procuring  them  to  be  sol<5 
or  offering  for  sale  or  distributing  any  property  depending 
upon  any  lottery,  or  for  selling  any  chances  in  any  lottery  caa- 
trary  to  the  provisions  of  law. 

11.  Unlawfully  running,  trotting  or  pacing  horses  or  an/ 
other  animals. 

12.  Making  or  selling  slung-shot  or  any  similar  weapon. 

13.  Unlawfully  disclosing  the  finding  of  an  indictment. 

14.  Unlawfully  bringing  to  or  carrying  letters  from.  «*fl 
county  jail,  penitentiary  or  state  prison. 

15.  Unlawfully  destroying  or  injuring  any  mill-dam  cast  S 
bankment  necessary  for  the  support  of  such  dam.  j 

16.  Unlawfully  injuring  any  telegraph  wire,  post,  piei^— 1  * 
ment,  materials,  or  property  belonging  to  any  line  of  tel:       r>" 

17.  Unlawfully  counterfeiting  any  representation,  lil 
similitude  or  copy  of  a  private  stamp,  wrapper  or  label 
mechanic  or  manufacturer. 

18.  Malicious  trespass  on  lands,  trees  or  timber,  or  ii  'ot 
any  fruit  or  ornamental  or  shade-trees  or  vines.  1{( 

19.  Maliciously  breaking    or    lowering    any  canal  ws^»     ^ 
wantonly  opening  any  lock-gate,  or  destroying  any  brier 
otherwise  unlawfully  injuring  such  canal  or  bridge. 

20.  Unlawfully  counterfeiting  or  defacing  marks  on  pac^Aagfc 

21.  Unlawfully  setting  fire  to  wood  or  fallow  land,  or  &Uow 
ingthe  same  to  extend  to  lands  of  others,  or  unlawfully  re  fitting 
to  extinguish  any  fire. 

22.  Unlawfully  or  negligently  cutting  out,  altering  or  de- 
facing any  mark  on  any  logs,  timber,  wood  or  plank  floating  ia 
any  waters  of  this  state,  or  lying  on  the  banks  or  shores  of  any 
such  waters,  or  at  any  saw-mills,  or  on  any  island  where  tb€ 
same  may  have  drifted. 

23.  Unlawfully  frequenting  or  attending  a  steamboat  landing 
railroad  depot,  church,  banking  institution,  broker's  office,  platf' 
of  public  amusement,  auction  room,  store,  auction  sale  at  privat* 
residence,  passenger  car,  hotel,  restaurant  or  any  other  gathe! 
ing  of  people. 

24.  Unlawfully  taking  and  carrying  away  the  oysters  0 
another,  lawfully  planted  upon  the  bed  of  a  river,  bay,  sound  0 
other  waters  within  the  jurisdiction  of  this  state. 

25.  Removing  property  out  of  the  county,  with  intent  t 
prevent  the  same  from  being  levied  upon  by  execution,  or  secrei 
ing,  assigning,  conveying  or  otherwise  d^pQ^iiiq  nf  ™^™»rt 
with  intent  to  C  ~~* 

being  made  lia      $  56,  sub.  26.     Jurisdiction  of  court  of  spc 
property  with  s  sions. 

20.  Driving  any  carriage  upon  a  turnpike,  road  0 
for  the  purpose  of  running  horses;  or  wilfully  and  « 
thority  riding  a  bicycle  upon  a  sidewalk  or  foot-path  c 
maintained,  or  allmced  to  remain  for  the  exclusive  ut 
trians,  in  any  street  where  a  sidepath  for  bicycle*  it 
outside  of  on  icorporated  city  or  village. 

^Amended  by  lu  \W\,  <&u  W>>  \»  ^*  *&«*.  I^ril 
The  nevr  m&te  \*  om\\X*A."\ 
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SQL  Driving  any  carriage  upon  any  turnpike,  road  or  highway  for  the  pur- 
pose of  running  horses. 
27.  Cruelty  to  animals  or  children. 
2a  Cheating  at  games. 

29.  Winning  or  losing  at  any  game  or  play,  or  by  any  bet,  as  much  as  twen- 
j.flre  dollars  within  twenty-four  hours. 
SO.  Selling  liquors  in  a  court  house  or  jail  contrary  to  law. 
31.  Exposure  of  the  person  contrary  to  law. 

82.  Crimes  against  the  provisions  of  existing  laws  for  the  prevention  of 
wanton  or  malicious  mischief. 

88.  When  a  complaint  is  made  to  or  a  warrant  is  issued  bo  a  committing 
magistrate  for  a  violation  of  the  laws  relating  to  excise  and  the  regulation  of 
taverns,  inns  and  hotels,  or  for  unlawfully  selling  or  giving  to  any  Indian, 
spirituous  liquors  or  intoxicating  drinks. 

81  Frauds  on  hotel,  inn,  tavern  and  boarding  house  keepers. 
IB.  For  all  violations  of  the  provisians  of  the  agricultural,   poor  and  domes- 
tic mucin  n  laws  . 

,655  of  1896.    In  effect  Oct.  1 .  1886. 

luow  provided  by  special  statute  or  municipal 

§  56.  Jurisdiction  of  courts. 

Subd.  30.  All  violations  of  the  law  regulating  the  junk  business 

a  ml  requiring  persons  engaging  in  such  business  to  procure  a 

Z£  cense. 

New.     A<M<m1  by  L.   1000,  ch.  497.     In  effect  September  1,  1906. 

•*«iu  uy  cnap.  879  of  1884. 

This  amendment  omitted  subds.  12  and  27  and  substituted  subd.  82,  there- 
for. 

Am'd  by  chap.  28  of  1886. 

This  amendment  inserted  in  subd.  14  the  words  "  county  jail,  penitentiary 
**il  ksubd.  26,  a  comma  after  the  word,   "turnpike  ;"  and  omitted  in 
*W.  87,  the  words  "  contrary  to  law,"  and  added  the  words  "  or  children." 
;Wd  by  chap.  138  of  1889. 

*ais  amendment  added  to  subd.  18  the  words,  "  or  vines  "  ;  and  inserted 
•  new  subdivision  just  preceding  the  last  one  and  numbered  it  "33." 
Am'dbychap.  521  of  1890. 

JWs  amendment  added  to  subd.  9  the  words,  "ora  misdemeanor  com- 
B"*ted  by  any  person  on  a  railroad  car  or  train." 
^n'd  by  chap.  150  of  1898. 

This  amendment  introduced  the  present  31st  subdivision. 
Am'd  by  chap.  570  of  1893. 

pus  amendment  inserted  the  present  subdivision  85. 
Subdivisions  31  and  35  go  into  effect  Sept,  1,  1893. 
&e  notes  under  sections  701,  717  and  721,  post. 

The  case  of  People  v.  Andrews,  20  St.  Rep.,  407 ;  50  Hun,  593  ;  3  N.  Y. 
wyp.,508,  was  reversed  in  26  St  Rep.,  442 ;  115  N.  Y.,  427  ;  7  N.  Y.  Cr.,815. 
Matter  of  Lord,  10  Abb.  N.  C,  293 ;  63  How.,  97,  has  been  virtually  over- 
rated by  subsequent  decisions. 
See  People  v.  Palmer,  8  St.  Rep.,  500. 

Act  of  1879.— The  act  of  1879,  chap.  390,  was  held  to  be  constitutional 
and  valid.  People  ex  rel.  Comaford  v.  Dutcher,  83  N.  Y.,  240 ;  rev'g  20  Hun, 
Ml ;  Devine  v.  People,  20  Id.,  98 ;  People  ex  rel.  Stetzer  v.  Rawson,  61  Barb., 
019 ;  People  ex  rel  Murray  v.  Justices,  etc.,  74  N.  Y.,  406. 

Constitutional. — This  legislation  has  been  held  constitutional.  People 
&  rel.  Comaford  u.  Dutcher,  83  N.  Y.,  240. 

Jurisdiction. — This  section  does  not  define  any  crime.  It  only  provides 
that  of  certain  crimes,  enumerated  in  its  several  subdivisions,  courts  of 
special  sessions  have,  in  the  first  instance,  exclusive  jurisdiction.  People  t>. 
5eyrey,  83  St.  Rep.,  427,  428 ;  11  N.  Y.  Supp.,  602-3. 
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Courts  of  special  sessions  have  such  jurisdiction  only  as  is  conferred  uj 
them  by  this  section.    People  v.  Bates,  38  Hun,  181. 

Sections  56  to  59  simply  relate  to  the  jurisdiction  of  courts  of  special  f 
sions.     People  ex  rel.  Coon  v.  Wood,  35  St.  Rep.,  843. 

Tiie  courts  of  special  sessions  are  not,  ana  never  have  been,  courts 
record.    People  ex  rel.  McGrath  v.  Supervisors,  etc.,  28  St.  Rep..  941 ; 
N.  Y.,  130. 

The  provision  of  this  section,  in  terms,  apply  onlv  to  misdemeanc 
People  v.  Dewey,  33  St.  Rep.,  427  ;  UN.  Y.  Supp.,  602^8. 

The  jurisdiction  is  limited  to  crimes  committed  within  the  county  wh 
the  magistrate  is  authorized  to  hold  his  court.  People  v.  Bates,  38  Hi 
181. 

No  provision  of  law  confers,  upon  a  justice  of  the  peace  or  upon  a  coi 
of  special  sessions  held  by  him,  jurisdiction  of  a  crime  committed  beyo 
the  county  in  wluch  he  resides.  Id. 

The  jurisdiction  of  the  courts  of  special  sessions  extends  throughout  t 
county.     People  ex  rel.   Fraser  v.  Board,  etc.,  17  St.  Rep.,  875;  3  N. 
Supp.,  Oil. 

The  provisions  of  sections  211  of  the  Code  of  Criminal  Procedure  don 
apply  to  the  cases  in  which  courts  of  special  sessions  have  exclusive  jur 
diction  under  this  section.  People  v.  Starks,  17  St.  Rep.,  237  ;  1 N.  Y.  Supj 
723. 

Where  the  offense  charged  is  one  of  which  courts  of  special  sessions  ha* 
exclusive  jurisdiction,  the  case,  unless  removed  in  pursuance  of  the  pro? 
sions  of  sections  57  and  58  of  the  Code  of  Criminal  Procedure,  is  not  one  I 
be  prosecuted  by  indictment.     People  o.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  91 

The  provisions  of  section  188  and  189  of  the  (Mminal  Code  are  not  appl 
cable  to  such  cases.     Id. 

The  limitation  declared  in  this  section  applies  to  cases,  where  the  con 
plaint  or  charge  is  made,  in  the  first  instance,  to  the  court  of  special  session! 
and  where  the  minor  offenses  enumerated  herein  are  those  wluch  are  sougl 
to  be  redressed.     People  v.  Palmer.  6  St.  Rep.,  341 ;  43  Hun,  405. 

And  so,  where  these  minor  offenses  are  sought  to  be  redressed  by  indict 
merit  in  the  oyer  or  sessions,  without  having  been  certified  there  under  th 
following  sections,  the  subject  will  be,  by  the  grand  jury  or  ta  the  court  i 
giving  directions  to  this  body .  turned  over  to  the  court  of  special  sessions,  h 

If  the  complaint  is  for  a  higher  offense,  and  it  is  sustained  by  indictmen 
then  the  oyer  and  court  of  sessions,  in  case  the  indictment  is  found  in  tl 
latter  court  or  sent  there  by  the  oyer,  will  have  jurisdiction.    Id. 

The  word  "  unlawfully /'  in  the  several  subaivisons  of  this  section,  is  t 
important  one  in  defining  the  offenses  over  which  the  court  has  jurisdi 
tion.    People  ex  rel.  Baker  c.  Beatty,  39  Hun,  477. 

The  offense  of  keeping  a  disorderly  house  is  not  enumerated  in,  and,  thei 
fore,  courts  of  special  sessions  have  not  exclusive  jurisdiction  of  such  offen 
by  virtue  of,  this  section.  People  ex  rel.  Miller  v.  Cooper,  4  St.  Rep.,  698 ; 
Hun,  197. 

The  court  of  special  sessions  does  not  possess  exclusive  jurisdiction  o* 
persons  accused  of  diluting  milk  in  violation  of  chap.  183  of  1885.  Peo] 
v.  Austin,  19  St.  Rep.,  523 :  49  Hun,  398  ;  3  N.  Y.  Supp.,  578. 

This  offense  is  not  one  of  those  enumerated  in  this  section.    Id. 

The  asserting,  by  the  court  of  social  sessions,  of  an  exclusive  jurisdictu 
and  the  refusal  of  op]x>rt unity  to  give  bail,  constitute  a  sufficient  error 
require  a  reversal  of  the  judgment  of  conviction.     Id. 

A  court  of  special  sessions  is  organized  and  exists  only  for  the  trial  of  ea 
particular  case,  and  is  functus  officio  when  the  judgment  is  rendered  the 
in.  People  r.  Starks,  17  St.  Rep.*,  2*i  ;  238  ;  1  N.  Y.  Supp.,  723  ;  Lattimon 
People,  10  How..  336. 

Subd.  1. — While  courts  of  social  sessions  can  only  try  cases  of  pi 
larceny.  "  charged  as  a  first  offense,"  it  is  not  essential  to  their  jurisdicti 
in  a  rase  of  petit  larceny,  that  the  information  or  warrant  should  all* 
that  me  crime  charged  is  a  first  offense.  People  v.  Cook,  9  St  Rep.,  4 
45H"n.  37. 

If  r  is  a  first  offense  in  fact,  the  court  has  jurisdiction  to  try  the  case. 

It  will  be  deemed  a  first  offense,  unless  the  contrary  is  charged.    Id. 
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By  this  section,  jurisdiction  is  conferred  upon  courts  of  special  sessions  to 
bear  and  determine  certain  charges,  and  among  others  petit  larceny.  People 
txrei  Knowlton  v.  Sadler,  2  N.  Y.  Cr.,  489. 

This  section  is  not  to  he  so  construed  as  to  take  from  a  jury' in  the  courts 
of  oyer  and  terminer  and  of  the  sessions  the  power  to  find  a  verdict  of  petit 
larceny,  on  the  trial  before  them  of  an  indictment  for  grand  larceny.  People 
f.  McTameny,  90  Hun,  505  ;  1  N.  Y.  Cr.,  437  ;  17  W.  Dig.,  492  ;  13  Abb.  N.  C, 
55 :«  How.,  70. 

Where  a  charge  of  petit  larceny  alleged  as  a  first  offense  is  coupled  with 
a  count  charging  a  crime  of  which  the  Superior  Court  of  Buffalo  has  jurisdic- 
tion, and  it  is  a  degree  of  such  crime  or  arose  out  of  the  same  transaction, 
the  said  court  has  jurisdiction  to  try  such  petit  larceny.  People  v.  Rose,  29 
St.  Rep.,  292. 

Subd.  2.— In  the  list  of  misdemeanors,  the  Code  enumerates  assault  in  the 
third  degree.     People  v.  Masclike,  2  N.  Y.  Cr.,  306,  note. 

By  this  section,  courts  of  special  sessions,  except  in  New  York  and  Albany, 
have  exclusive  jurisdiction  of  assault  in  the  third  degree.  Matter  of  Bray, 
84 St  Rep.,  642  ;  12  N.  Y.  Supp..  367. 

A  charge  of  assault  in  the  third  degree  is  exclusively  cognizable,  in  the 
first  instance,  by  the  court  of  special  sessions,  except  a  certificate  that  it 
ahoold  be  prosecuted  by  indictment  be  allowed  by  the  county  judge  or  a 
npreme  court  justice.    People  v.  Palmer,  15  St.  Rep.,  78  ;  109  ft.  Y..  415. 

Courts  of  special  sessions  have  exclusive  jurisdiction,  under  this  section, 
of  assaults  in  the  third  degree.   People  v.  McGann,  6  St.  Rep.,  541 ;  43  Hun,  56. 

8ubd.  10. — The  particular  description,  contained  in  subdivision  10  of 
this  section,  clearly  embraces  only  offenses  defined  by  sections  323,  et  seq.> 
of  chap.  8  of  the  Penal  Code.  People  t>.  Dewey,  33  St.  Rep.,  427  ;  11  N.  Y. 
Sopp..  602,  603. 

The  offense  of  being  a  common  gambler,  in  selling  lottery  policies  under 

MibA  27.  Cruelty  to  animals  or  children  or  offenses  of  children 
kr  section  six  hundred  and  ninety-nine  of  the  penal  code.  £ 

■ended  by  L.  19.»5,  chap.  656.     In  effect  September   1,   1905.  m 

ne 

-_r St. 

Jty,  026 ;  65  Hun,  &49 ;  8  N.  Y.  Cr.,  482  ;  20  N.  Y.  Supp.,  279.  The  remedy 
by  indictment  is  not  proper  unless  the  case  is  brought  Ixtfore  the  grand  jury 
ty  virtue  of  a  certificate  under  the  following  section. 

8ubd.  33. — Under  subd.  33  of  this  section,  the  magistrate  may,  by  a 
Mbfitantial  withdrawal  and  discontinuance,  surrender  his  jurisdiction  of  the 
<**,  and  the  grand  jury  and  court  of  sessions  may  Income  subsequently 


wrested  with  jurisdiction.   People  v.  Andre  ws.  20  St.  Rep. ,  408  ;  50  Huh,  593"; 
3X.  Y.  Supp.,  508  ;  atTd  on  this  point  in  26  St.  Rep.,  442  ;  115  N.  Y.,  429. 

it  was  held,  in  People  r.  Burleigh,  IN.  Y.  Cr.,  524,  that  neither  this 
*ction  nor  any  provision  of  the  Criminal  Code  superseded  or  repealed  the 
art  of  1S57,  as  amended  by  the  act  of  1869,  in  so  far  as  they  relate  to  the 
offense  of  public  intoxication.  The  act  of  1857  was  repealed  by  chap.  401  of 
1892. 

When  a  complaint  is  made  to  a  committing  magistrate  for  a  violation  of 
toe  law    relating  to  excise,   the  magistrate,  subject  to  the  power  of  re- 
moral  provided  for  in  the  next  section,  obtains  exclusive  jurisdiction  to 
Aear  and  determine  the  cliarge.    People  r.  Andrews,  20  St.  Rep. ,  408;  50  Hun, 
5M ;  3  N.  Y.  Supp.,  508  ;  affd  upon  this  ]>oint  in  20  St.  Rep.,  442  ;  115  X.  Y. 

VSv. 

**"■*■  <^MM^— MMMLlaaYfl. exclusive  jurisdiction  of  violations  of  the 

§  f>f>,  Fill  id.  3fi.  IVhen  a  cot))  plaint  is  made  to  of  a  warrant  is  is$ 
'  *nna*  ly  a  com  m  iff  in  g  magistrate  for  a  violation  of  the  provisions  of 
I    16.       Hon  six  hundred  and  seventy-five  of  the  penal  code  of  the  stati 
fit,     m*  Kew  York. 
rilf\iU\       [Xew.]     Added  by  L.  1903,  chap.  92,  to  take  effect  Sept.  1,  1903. 

<7  or  *q 

i   sysU 

n  teuL     ^  56,  suMs"  3°  and  3:'  become  37  and  38- 
by  ^^m^iedJj  L'  1903'  ch&1>'  °2'  i0  tak*  effect  ^  *»  lw*- 
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Courts  of  special  sessions  have  such  jurisdiction  only  as  is  conferred  upon 
them  by  this  section.     People  c.  Bates,  38  Hun,  181. 

Sections  5fi  to  59  simply  relate  to  the  jurisdiction  of  courts  of  special  ses- 
sions.    People  vi  rtl.  Coon  v.  Wood,  35  St.  Rep.,  843. 

The  courts  of  social  sessions  are  not,  ana  never  have  been,  courts  of 
record.  People  vx  rcl.  McGrath  d.  Supervisors,  etc.,  28  St.  Rep.,  941  ;  119 
N.  Y.,  130. 

The  provision  of  this  section,  in  terms,  apply  only  to  misdemeanors. 
Peonle  r.  Dewey,  33  St.  Rep.,  427 ;  11  N.  Y.  Supp.,  602-^3. 

The  jurisdiction  is  limited  to  crimes  committed  within  the  county  where 
the  magistrate  is  authorized  to  hold  his  court.  People  v.  Bates,  88  Hun, 
181. 

No  provision  of  law  confers,  upon  a  justice  of  the  peace  or  upon  a  court 
of  social  s*»ssions  held  by  him,  jurisdiction  of  a  crime  committed  beyond 
the  county  in  which  he  resides.  Id. 

The  jurisdiction  of  the  courts  of  special  sessions  extends  throughout  the 
countv.  People  ex  rel.  Fraser  r.  Board,  etc.,  17  St.  Rep.,  875  ;  2  N.  Y. 
Supp.,  611. 

The  provisions  of  sections  211  of  the  Code  of  Criminal  Procedure  do  not 
apply  to  the  cases  in  which  courts  of  special  sessions  have  exclusive  juris- 
diction under  this  section.  People  v.  Starks,  17  St.  Rep..  237  ;  1 N.  Y.  Supp., 
723. 

Where  the  offense  charged  is  one  of  which  courts  of  special  sessions  have 
exclusive  jurisdiction,  the  case,  unless  removed  in  pursuance  of  the  provi- 
sions of  sections  57  and  5H  of  the  Code  of  Criminal  Procedure,  is  not  one  to 
be  prosecuted  by  indictment.     People  v.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  88. 

The  provisions  of  section  188  and  189  of  the  Criminal  Code  are  not  appli- 
cable to  such  cases.     Id. 

The  limitation  declared  in  this  section  applies  to  cases,  where  the  com- 
plaint or  charge  is  made,  in  the  first  instance,  to  the  court  of  special  sessions, 
and  where  the  minor  offenses  enumerated  herein  are  those  which  are  sought 
to  be  redressed.     People  c.  Palmer.  «  St.  Re]).,  341 ;  43  Hun,  405. 

And  so,  where  these  minor  offenses  are  sought  to  be  redressed  by  indict- 
ment in  the  oyer  or  sessions,  without  having  been  certified  there  under  the 
following  sections,  the  subject  will  be,  by  the  grand  jury  or  fa  the  court  in 
giving  directions  to  this  lxwly ,  turned  over  to  the  court  of  special  sessions.   Id. 

If  the  complaint  is  for  a  higher  offense,  and  it  is  sustained  by  indictment.^ 
then  the  oyer  and  court  of  sessions,  in  case  the  indictment  is  found  in  th^^ 
latter  court  or  sent  there  by  the  oyer,  will  have  jurisdiction.    Id. 

The  word  •'unlawfully/'  in  the  several  subdivlsons  of  this  section,  is  ai^n 
important  one  in  defining  the  offenses  over  which  the  court  has  jurisdicm 
tion.     People  ex  rel.  Baker  v.  Beatty,  39  Hun,  477. 

The  offense  of  keeping  a  disorderly  house  Is  not  enumerated  in,  and,  ther^^ 
fore,  courts  of  social  sessions  have  not  exclusive  jurisdiction  of  such  offem=^ 
bv  virtue  of,  this  section.  People  ex  rcl.  Miller  v.  Cooper,  4  St.  Rep.,  693 ;  fe»- 
Ilun,  197. 

The  court  of  special  sessions  does  not  y>ossess  exclusive  jurisdiction  ov^  -*■ 
persons  accused  of  diluting  milk  in  violation  of  chap.  183  of  1885.  Peop*zij 
v.  Austin,  19  St.  Rep.,  523 :  49  Hun,  398  ;  3  N.  Y.  Supp.,  578. 

This  offense  is  not  one  of  those  enumerated  in  tliis  section.    Id. 

The  asserting,  by  the  court  of  special  sessions,  of  an  exclusive  jurisdiction^- 
and  the  refusal  of  oi>j>ortunity  to  give  bail,  constitute  a  sufficient  error 
require  a  reversal  of  the  judgment  of  conviction.     Id. 

A  court  of  special  sessions  is  organized  and  exists  only  for  the  trial  of  ea^  — 
particular  case,  and  Is  functus  officio  when  the  judgment  is  rendered  theid 
in.    People  r.  Starks,  17  St.  Rep.,  VM  ;  238  ;  1  N.  Y.  Supp.,  728  ;  Lattimore-=«- 
People,  10  How..  330. 

Subd.  1. — While  courts  of  special  sessions  can  only  try  cases  of  pe—   ^ 
larceny.  •*  charged  as  a  first  offense,"  it  is  not  essential  to  their  jurisdictici^n 
in  a  ease  of  petit  larceny,  that  the  information  or  warrant  should  allesj 
that  *iie  crime  charged  "is  a  first  offense.     People  v.  Cook,  9  St.  Rep.,  4L  ." 
45H-n,  37. 

If  i*  is  a  first  offense  in  fact,  the  court  has  jurisdiction  to  try  the  case.  I<i-- 

It  will  be  deemed  a  first  offense,  unless  the  contrary  is  charged.     Id. 
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By  this  section,  jurisdiction  is  conferred  upon  courts  of  special  sessions  to 
bear  and  determine  certain  charges,  and  among  others  petit  larceny.  People 
«c  reL  Knowlton  v.  Sadler,  2  N.  Y.  Cr.,  439. 

This  section  is  not  to  be  so  construed  as  to  take  from  a  jury' in  the  courts 
of  oyer  and  terminer  and  of  the  sessions  the  power  to  find  a  verdict  of  petit 
larceny,  on  the  trial  before  them  of  an  indictment  for  grand  larceny.  People 
t.  Mcfameny,  90  Hun,  505  ;  1  N.  Y.  Cr., 437  ;  17  W.  Dig.,  492  ;  13  Abb.  N.  C, 
55  :  66  How.,  70. 

Where  a  charge  of  petit  larceny  alleged  as  a  first  offense  is  coupled  with 
a  count  charging  a  crime  of  which  the  Superior  Court  of  Buffalo  has  jurisdic- 
tion, and  it  is  a  degree  of  such  crime  or  arose  out  of  the  same  transaction, 
the  said  court  has  jurisdiction  to  try  such  petit  larceny.  People  v.  Rose,  29 
St.  Rep.,  292. 

Subd.  2. — In  the  list  of  misdemeanors,  the  Code  enumerates  assault  in  the 
third  degree.     People  v.  Maschke,  2  N.  Y.  Cr.,  306,  note. 

By  this  section,  courts  of  special  sessions,  except  in  New  York  and  Albany, 
toive  exclusive  jurisdiction  of  assault  in  the  third  degree.  Matter  of  Bray, 
34 St.  Rep.,  642  ;  12  N.  Y.  Supp.,  367. 

A  charge  of  assault  in  the  third  degree  is  exclusively  cognizable,  in  the 
first  instance,  by  the  court  of  special  sessions,  except  a  certificate  that  it 
should  be  prosecuted  by  indictment  be  allowed  by  the  county  judge  or  a 
supreme  court  justice.    People  v.  Palmer,  15  St.  Rep.,  78  ;  109  ft.  Y.,  415. 

Courts  of  special  sessions  have  exclusive  jurisdiction,  under  this  section, 
of  assaults  in  the  third  degree.  People  v.  McGann,  6  St.  Rep.,  541 ;  43  Him,  56. 
Subd.  10. — The  particular  description,  contained  in  subdivision  10  of 
this  section,  clearly  embraces  only  offenses  defined  by  sections  323,  et  sea., 
of  chap.  8  of  the  Penal  Code.  People  v.  Dewey,  33  St.  Rep.,  427  ;  11  N.  Y. 
Supp.,  602,  603. 

The  offense  of  being  a  common  gambler,  in  selling  lottery  pphciesunder 
..^^944  -*- .-.«.--  b_ 

Subd.  27.  Cruelty  to  animals  or  children  or  offenses  of  children 

t  section  six  hundred  and  ninety-nine  of  the  penal  code.  £" 

Amended  by  L.  1*M5,  chap.  656.    Ift  effect  September  1,  1905.  ^ 

ne 

Rep.,  926 ;  65  Hun,  349  ;  8  N.  Y.  Or.,  482  ;1S>  nTy.  §nm~m7~The  remedy 

by  indictment  is  not  proper  unless  the  case  is  brought  before  the  grand  jury 

by  virtue  of  a  certificate  under  the  following  section. 

Subd.  33. — Under  subd.  33  of  this  section,  the  magistrate  may,  by  a 
substantial  withdrawal  and  discontinuance,  surrender  his  jurisdiction  of  the 
cs**,  and  the  grand  jury  and  court  of  s**ssions  may  Income  subsequently 
invested  with  jurisdiction.  People  v.  Andrews,  20  St.  Rep.,  408  ;  50  Hun,  593 ; 
3  N.  Y.  Supp.,  508 ;  afTd  on  this  point  in  26  St.  Rep.,  442  ;  115  N.  Y.,  429. 

It  was  held,  in  People  r.  Burleigh.  IN.  Y.  Cr.,  524,  that  neither  this 
»«*-tion  nor  any  provision  of  the  Criminal  Code  superseded  or  repealed  the 
***t  of  1857,  as  amended  by  the  act  of  1869.  in  so  far  as  they  relate  to  the 
offense  of  public  intoxication.    The  act  of  1857  was  repealed  by  chap.  401  of 

1*92. 

th^l1611  a  comP^amt  is  made  to  a  committing  magistrate  for  a  violation  of 
tne  law  relating  to  excise,  the  magistrate,  subject  to  the  power  of  re- 
jBWU  provided  for  in  the  next  section,  obtains  exclusive  jurisdiction  to 
war  and  determine  the  charge.  People  <?.  Andrews,  20  St.  Rep. ,  408;  50  Hum, 
g :  3  N.  Y.  Supp.,  508  ;  affd  upon  this  ]>oint  in  26  St.  Rep.,  442  ;  115  X.  Y. 

1 "  '^JBM^BBJMtj^g^j^clusive  jurisdiction  of  violations  of  the 
$58  t     •         §  ^'  pu^-  3G-  When  a-  complaint  is  made  to  of  a  warrant  is  ' 
•    orin  ^y  a  commminri  magistrate  for  a  violation  of  the  provisions  0 
.   u'*'-   16.    Hon  six  hundred  and  seventy-five  of  the  penal  code  of  the  stt 
vtl»<ht,    m,  $ew  York. 
Pj»?  Hi/fun      [New.]     Added  by  L.  1903,  chap.  92,  to  take  effect  Sept.  1,  1903. 

**dlinri  or  i 

*9raph  syst 

**  and  ani 

-  *larm  te&    §  56,  sub(1s*  3G  and  37,  become  37  and  38- 

Amended  by  L.  1903,  chap.  92,  lo  take  effect  Sept.  1,  1903. 
U  ""*  *"*  *79-    ln  ***«  September  1,  1905. 
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nicipal  ordinance  authorized  by  statute.  People  ex  rel.  McGrath  v.  Sutx 
visors,  etc.,  28  St.  Rep.,  939;  119  N.  Y.,  180. 

The  charter  of  Rochester  empowers  the  police  justice  of  that  city  to  h< 
courts  of  special  sessions  for  the  trial  of  all  offenses  triable  in  such  cour 
People  t>.  Cook,  9  St.  Rep.,  412 ;  45  Hun,  37. 

In  order  that  a  case  should  be  brought  within  the  exclusive  jurisdicti 
of  courts  of  special  sessions  by  virtue  of  subd.  34  of  this  section,  such  exd 
sive  jurisdiction  must  be  conferred  by  some  special  statute  or  municip 
ordinance  authorized  by  statute.  People  ex  rel.  Miller  v.  Cooper,  4  St.  Rei 
693  ;  42  Hun,  197. 

The  recorder  of  the  city  of  Elmira,  under  its  charter,  has  exclusive  juri 
diction  to  try  one  accused  of  keeping  a  disorderly  house,  subject  to  tl 
right  of  such  person  to  apply  for  a  certificate  under  sections  57  and  58  < 
Code  of  Criminal  Procedure.    Id. 

See  People  v.  Hatter,  22  N.  Y.  Supp.,  890. 

§  57.  On  filing  certificate  of  county  judge  or  justice  o 
the  supreme  court,  etc.,  proceedings  to  be  stayed  andretun 
made  to  district  attorney.— Upon  filing  with  the  magistrate 
before  whom  is  pending  a  charge  for  any  of  the  crimes  specified  ii 
the  last  section,  a  certificate  of  the  county  judge  of  the  county 
or  of  any  justice  of  the  supreme  court,  that  it  is  reasonable  tha 
such  charge  be  prosecuted  by  indictment,  and  fixing  the  sura  ir 
which  the  defendant  shall  give  bail  to  appear  before  the  granc 
jury ;  and  upon  the  defendant  giving  bail,  as  specified  in  the 
certificate,  all  proceedings  before  the  magistrate  shall  be  stayed 
and  he  shall,  within  five  days  thereafter,  make  a  return  to  tli< 
district  attorney  of  the  county  of  all  proceedings  had  before  hirc 
upon  the  charge,  together  with  such  certificate  and  the  under 
taking  given  by  the  defendant  thereon  ;  and  the  district  attor 
ney  shall  present  such  charge  to  the  grand  jury  ;  provided,  how 
ever,  that  no  such  certificate  shall  be  given  except  upon  at  leas 
three  days'  notice  to  the  complainant  or  to  the  district  attorne; 
of  the  county  of  the  time  and  place  for  the  application  there 
for. 

Amended  by  chap.  360  of  1K82. 

This  amendment  substituted  an  entirely  new  section. 

Amended  by  chap.  393  of  1884. 

This  amendment  added  the  proviso  to  the  section. 

See  notes  under  preceding  section. 

People  r.  Dewey.  33  St  Rep.,  427  :  11  N.  Y.  Supp.,  602 ;  People  v.  Carnrir 
39  St.  Rep..  595 ;  15  N.  Y.  Supp.,  437,  438 ;  People  v.  Christy,  47  St.  Ref 
954  ;  20  N.  Y.  Supp.,  279  ;  People  v.  Hulett,  39  St.  Rep.,  648  ;  15  N.  Y.  Supf 
631. 

This  section  provides  a  procedure  for  obtaining,  from  a  county  judge  « 
justice  of  the  supreme  court,  a  certificate,  entitling  the  case  to  go  to  tl 
grand  jury.  People  p.  Austin,  19  St.  Rep.,  523  ;  49  Hun,  898  ;  3  N.  Y.  Supj 
579. 

The  general  term  cannot,  on  an  appeal  from  the  judgment  of  the  cou 
of  sessions,  modifying  the  judgment  of  the  special  sessions,  review  the  i 
fusal  of  the  county  judge  to  grant  the  certificate  authorized  by  thissectio 
People  a.  Wiiber,  39  St.  Rep.,  743  ;  15  N.  Y.  Supp.,  436. 

Where  the  defendant  is  informed  of  Ins  rights  under  the  precedii 
section,  and  waives  them,  and  his  intoxication,  if  any,  is  not  to  such 
degree  as  to  incapacitate  him  from  comprehending  the  statements  made 
him  by  the  magistrate,  the  refusal  to  grant  an  adjournment  on  this  grow 
is  not  error.     People  v.  Carnrick,  39  St.  Rep.,  596  ;  15  N.  Y.  Supp.,  488. 

§  58.  Same.— When  a  person  is  brought  before  a  magistrat 
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charged  with  the  commission  of  any  of  the  crimes  mentioned  in 
section  fifty-six,  and  asks  that  his  case  be  presented  to  the  grand 
jury,  the  proceedings  shall  be  adjourned  for  not  less  than  five 
sor  more  than  ten  days  ;  and  if  on  or  before  the  adjourned  day 
the  certificate  mentioned  in  section  fifty-seven  is  not  filed  with 
the  magistrate  before  whom  the  charge  is  pending,  and  bail 
given  by  the  defendant  as  therein  prescribed,  the  magistrate 
shall  proceed  with  the  trial,  and  when  the  defendant  is  brought 
before  the  magistrate,  it  shall  be  the  duty  of  the  magistrate  to 
inform  him  of  his  rights  under  section  fifty-seven  and  this  seo» 
tion. 

Amended  by  chap,  860  of  1882. 

This  amendment  substituted  a  new  section. 

See  notes  under  sections  56  and  57,  post. 

See  cases  under  section  211  and  701,  post. 

See  People  t>.  Hulett,  89  St.  Rep.,  648 ;  15  N.  Y.  Supp.,  6S1 ;  People  t>. 
Starts,  17  St.  Rep.,  284  ;  1  N.  Y.  Supp.,  728. 

In  the  cases  designated  in  section  56,  ante,  the  person  accused  has  the 
right  to  give  bail  for  his  appearance,  in  pursuance  of  the  provisions  of  this 
action,  at  the  next  succeeding  court,  having  authority  to  inquire,  by  the 
intervention  of  a  grand  jury,  into  the  offense.  People  v.  Burleigh,  1  N.  Y. 
fc.,524. 

Incapacity. — One  may  be  in  such  a  mental  condition  by  reason 
of  intoxication  as  to  be  incapable  of  making  the  request  provided  for  by 
thk section.    People  v.  Carnrick,  89  St.  Rep.,  596  ;  15  N.  Y.  Supp.,  438. 

The  magistrate's  return  as  to  this  subject  will  be  accepted  as  correct  by 
the  appellate  court,  unless  there  is  very  strong  evidence  to  impeach  its 
correctness.    Id. 

Waiver. — By  this  section,  the  magistrate  is  required  to  inform  the  ac- 
cused of  his  right,  under  this  and  the  preceding  section,  to  remove  the 
proceeding  so  that  it  may  be  tried  after  indictment,  if  the  requisite  certifi- 
cate and  bail  can  be  obtained.      People  v.  McGann,  6  St  Rep.,  541;  48  Hun, 

A  failure  to  give  the  notice  to  the  prisoner,  in  pursuance  of  this  section, 
is  not  a  jurisdictional  defect.    Id. 

The  requirement  is  not  mandatory,  but  only  directory.     Id. 

The  right  of  trial  by  indictment,  of  which  the  magistrate  is  required  by 
this  section  to  inform  the  defendant,  is  one  that  he  can  waive.    Id. 
9  By  a  demand  of  an  immediate  trial  by  the  court,  he  waives  all  considera- 
tions of  other  modes  of  proceeding  than  the  one  demanded.  Id. 

§  59.  Jurisdiction  of  special  sessions.— A  court  of  special 
sessions  having  jurisdiction  in  the  place  where  any  of  the 
-rimes  specified  in  section  fifty-six  is  committed  has  jurisdiction 
to  try  and  determine  a  complaint  for  such  crime,  and  to  impose 
the  punishment,  prescribed  upon  conviction  ;  unless  the  de- 
tendant  obtains  the  certificate  and  gives  the  bail  mentioned  in 
action  fifty-seven. 

Amended  by  chap.  360  of  1882. 

This  amendment  dropped  out  a  reference  to  section  57  in  the  first  part, 
**<*  substituted  the  latter  portion,  of  the  section. 

>  See  People  v.  Austin,  19  St.  Rep.,  523  ;  49  Hun,  396 ;  3  N.  Y.  Supp.,  579  ; 
eople  v.  Carnrick,  39  St.  Rep.,  596L 
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§  60.  Special  sessions  in  Brooklyn. — Subject  to  the  powt 
of  removal  provided  for  by  sections  fifty-seven  and  fifty-eight  < 
this  code,  the  courts  of  special  sessions  of  the  city  of  Brooklyi 
shall,  in  the  first  instance,  have  jurisdiction  except  in  case  of  putl 
officers  and  conspiracy,  to  try  and  determine  all  complaints  mat 
before  them,  or  before  a  police  magistrate,  or  justice  of  the  pesw 
for  misdemeanor  committed  in  said  city,  where  the  term  of  ir 
prisonment  does  not  exceed  one  year,  with  or  without  fine,  and  i 
impose  the  same  punishment  as  is  authorized  by  statute  in  lil 
cases  to  be  inflicted  by  the  county  court  of  the  county  of  Kins 
Where  any  jury  is  required  for  the  trial  of  any  crime  or  misd 
meanor  in  said  courts  of  special  sessions  in  the  city  of  Brookly 
the  said  courts  shall  have  power  to  summons  as  many  jurors; 
the  court  may  deem  necessary  for  the  trial  of  such  actiou  or  mi 
demeanor.  The  said  court  of  special  sessions  in  the  city  < 
Brooklyn  shall  have  power  to  take  bail  in  a  reasonable  amoui 
for  all  misdemeanors,  and  shall  have  power  to  take  undertakinj 
in  bail  either  with  or  without  the  defendant  thereon  in  the  discr 
tion  of  said  courts.  All  fines  imposed  by  the  said  courts  < 
special  sessions  in  the  city  of  Brooklyn,  or  by  police  magistrates  in  said  dt 
upon  defendants  convicted  in  said  courts  or  by  such  magistrates  of  crime 
misdemeanors  or  violations  of  any  city  ordinance  of  the  city  of  Brookly 
w'lich  are  paid  by  such  defendants  so  convicted,  to  the  sheriff  of  the  county 
Kings  or  to  the  keeper  of  the  penitentiary  of  the  said  city,  shall  be  pa 
monthly  by  the  said  sheriff  or  said  keeper  to  the  respective  clerks  of  the  com 
in  which  the  said  fines  are  imposed;  provided,  however,  that  the  said  sheriff 
keeper  of  the  penitentiary  of  Kings  county  may,  in  his  discretion,  pay  all  to 
fines  so  paid  to  them,  or  either  of  them,  directly  to  the  city  treasurer  of  the  c 
of  Brooklyn.  In  an  examination  held  in  any  criminal  proceeding  by  apol 
magistrate  in  the  city  of  Brooklyn,  the  testimony  of  each  witness  may,  in  i 
discretion  of  the  magistrate,  be  taken  as  a  deposition  by  the  official  sten 
rapher  of  the  court  in  which  said  magistrate  holds  such  examination.  Si 
minutes  when  so  taken  and  when  certified  by  the  stenographer  and  by 
magistrate  who  held  such  examination,  shall  both  with  reference  to  such 
ammation,  and  in  all  procedure  in  connection  with  such  examination,  provi 
for  any  section  in  this  code  not  inconsistent  herewith,  be  regarded  as  actu; 
taken  down  in  writing  by  such  magistrate  and  subscribed  by  the  witness 
such  examination. 

Am'd  by  chap.  92  of  1«96.     In  effect  March  11,  1896. 

Amended  by  chap.  45  of  1885. 

This  amendment  virtually  repealed  the  original  section  and  added 
entirely  new  provision  upon  the  same  subject. 

Amended  by  chap.  tt64  of  1*89. 

This  amendment  added  all  subsequent  to  the  first  paragraph  of 
section. 

See  notes  iinder  section  70 1 ,  post. 

Courts  of  special  sessions  in  the  city  of  Brooklyn  have  exclusive  ji 
diction  to  try  and  determine  all  complaints  for  misdemeanors  where 
term  of  imprisonment  does  not  exceed  one  year,  subject  to  the  powei 
removal  by  a  certificate  from  a  county  judge  or  supreme  court  just 
People  ex  rel.  Templeman  v.  Green,  4  N.  Y.  Cr.,  448. 

|  61.  Id. ;  in  Oswego.— The  court  of  special  sessions  in 
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for  which  the  recognizances  therein  referred  to,  in  subd.  6,  may  have  been 
taken.    Matter  of  McMahon,  64  How. ,  289. 

&  65.  Officers,  how  appointed.— The  police  justices  ot  the  city 

and  county  of  New  York,  by  the  vote  of  a  majority,  have  the 

exclusive  power  to  appoint  the  clerk,  deputy  clerk,  stenographer, 

interpreter  and  other  officers  of  the  court  of  special  sessions   in 

the  city  and  county  of  New  York. 

§  66.  Term  of  office.— The  term   of  office   of  the  clerk   and 

deputy  clerk  of  the  court  of  special  sessions  in  the  city  and 

county  of  New  York  is  the  same  as  the  term  of  office  of  the 

police  justices  of  that  city. 

§  67.  Court,  when  held.— The  court  of  special  sessions  in  the 

city  and  county  of  New  York,  may  be  held  as  often  and  at  such 

times  as  the  justices  thereof  may  think  expedient. 


CHAPTER  III. 

THE  SPECIAL  SESSIONS  IN  THE  CITY  OF  ALBANY. 

Section  68.  Jurisdiction. 

69.  Recognizances. 

70.  Cases,  in  which  defendant  must  be  held  for  trial  before  court  of 

special  sessions. 

71.  By  whom  court  to  be  held. 

72.  Clerk. 

73.  Court,  when  and  where  held. 

§  68.  Jurisdiction.— The  court  of  special  sessions  in  the  city 
of  Albany  has  jurisdiction  : 

1.  To  try  and  determine  all  cases  of  petit  larceny  charged  as  a 
first  offense,  and  all  misdemeanors,  not  being  infamous  crimes, 
committed  within  the  city,  when  a  person  accused  of  such  crime 
or  misdemeanor  demands  to  be  tried  before  such  court  of  special 
sessions  held  by  the  recorder  of  said  city,  instead  of  before  a  police 
justice; 

2.  To  take  recognizances,  to  appear  before  the  court  at  a  suceed- 
im?  term  from  persons  charged  with  a  crime  or  misdemeanor,  tri- 
able therein ; 

8.  To  impose  and  enforce  sentence  of  fine  or  impiisonment,  or 
both,  in  the  discretion  of  the  court,  in  all  cases  within  its  juris- 
diction, upon  conviction  to  the  same  extent  as  the  county  court  of 
the  county  of  Albany  could  do  in  like  cases. 

i-  To  punish  a  contempt  of  court  in  the  same  manner  and  to 
we  game  extent  as  the  supreme  court  could  do  in  like  cases. 

S.  In  cases  where  a  jury  trial  is  demanded  by  a  defendant, 
to  draw  from  the  jury  dox  containing  the  names  of  jurors  who 
^de  in  the  city  of  Albany,  such  number  of  names  as  the  re- 
corder or  county  judge  may  direct,  and  to  require  the  sheriff 
°f  the  county  to  summon  the  persons  so  drawn  to  appear  at  the 
time  designated  for  trial,  to  impanel  a  jury  of  twelve  men,  to 
^uire  the  attendance  of  additional  jurors  and  to  punish  a  juror 
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court  of  general  sessions,  or  the  court  of  special  sessions  send 
the  case  to  the  court  of  general  sessions  for  trial ; 

2.  To  remit  fines  imposed  by  it,  and  in  place  of  the  fine  re 
mitted,  substitute,  in  its  discretion,  imprisonment ; 

3.  By  an  order  entered  in  its  minutes,  to  declare  forfeited 
the  recognizance  of  a  defendant,  taken  by  the  court,  to  appear 
thereat,  upon  his  failure  so  to  appear ; 

4.  To  impose  the  same  punishment  as  is  authorized  by  statute 
to  be  inflicted  in  like  cases  tried  in  the  court  of  general  sessions 
of  the  peace  of  that  city  and  county  ; 

5.  By  warrant  attested  in  the  name  of  any  one  of  the  justices 
authorized  to  hold  the  court,  signed  by  the  clerk  thereof,  and 
entered  in  the  minutes  of  the  court,  to  enforce  its  judgments  and 
orders ;  to  bring  before  the  court  all  accused  persons  for  trial 
and  judgment  in  all  cases  in  which  it  has  jurisdiction ;  to  issue 
subpoenas  for  the  attendance  of  witnesses,  attachments  for  con- 
tempt, and  other  process  necessary  for  the  proper  conduct  of  the 
court; 

6.  To  require  the  principal  in  a  recognizance  to  appear  at  the 
court,  and  enter  into  a  further  recognizance  to  keep  the  peace 
or  to  be  of  good  behavior,  or  both,  toward  the  people  of  the  state 
for  a  period  not  exceeding  one  year,  and  in  default  thereof  w 
commit  him  to  prison  till  he  be  discharged  therefrom  according 
to  law. 

See  sections  741  to  748,  post. 

Subd.  1. — Misdemeanors  committed  in  the  city  and  county  of  NewYori 
must  be  tried  and  determined  in  the  court  of  special  sessions,  unless  thecal 
is  directed  to  be  tried  in  the  court  of  general  sessions.  Kolzem  r.  Broad- 
way &  S.  R.  R.  Co.,  48  St.  Rep.,  657. 

The  court  of  special  sessions  of  the  city  of  New  York  iias  jurisdiction  o 
the  offense  of  an  assault  with  intent  to  steal.  People  v.  Bernardo,  1  N.  Y 
Cr.,  345. 

A  warrant  of  commitment,  issued  upon  a  judgment  of  a  court  of  specie 
sessions,  need  not  set  forth  that  the  prisoner  was  convicted  of  petit  l&rcenj 
charged  as  a  first  offense.  People  ex  rel.  Loughlin  v.  Finn,  87  N.  Y.,5« 
It  is  sufficient  if  it  appears  that  the  conviction  was  for  an  offense  of  whid 
the  court  had  jurisdiction.    Id. 

Petit  larceny  is  a  misdemeanor  within  the  meaning  of  this  section 
People  ex  rel.  taughlin  t>.  Finn,  26  Hun,  58  ;  aflTd,  87  N.  Y.,  588. 

The  Penal  Code,  which  went  into  operation  since  the  decision  of  the  abor 
cited  case,  has,  by  section  585,  declared  this  offense  to  be  a  misdemeanor. 

Under  this  section,  the  magistrate,  in  his  discretion,  may  send  a  case  fo 
the  violation  of  chap.  181  of  1888  to  the  special  sessions  for  trial,  if  tb 
defendant  so  elect.  People  ex  rel.  Fellows  v.  Hogan,  29  St  Rep.,  112;  & 
Hun,  394 ;  8  N.  Y.  Supp.,  451. 

The  mandatory  requirements  of  section  4,  chap.  877  of  1887,  as  amende 
by  chap.  181  of  1888,  apply  only  where  the  magistrate  takes  jurisdictkM 
under  it,  and  do  not  prevent  him  from  sending  the  case  t6  the  sessions  ft 
trial  as  a  misdemeanor,  as  authorized  by  section  64  of  the  Code  of  CrimiM 
Procedure.  People  ex  rel.  Fellows  v.  Hogan,  83  St  Rep.,  48;  198  5.  x- 
219. 

Subd.  4.— The  fourth  subdivision  of  this  section  gives,  it  wem,  to  tb 
special  sessions  of  New  York  a  greater  limit  of  punishment  than  is  confers 
upon  similar  courtB  in  other  counties  of  the  state.  Matter  of  Bray,  84  81 
Rep.,  642 ;  12  N.  Y.  Supp.,  867. 

Subd.  6.— The  statute  is  silent  as  to  the  officers  by  whom  or  the  off** 
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i  recognizances  therein  referred  to,  in  subd.  6,  may  have  been 
jr  of  McMahon,  64  How.,  289. 

Leers,  how  appointed.— The  police  justices  ot  the  city 

of  New  York,  by  the  vote  of  a  majority,  have  the 

awer  to  appoint  the  clerk,  deputy  clerk,  stenographer, 

and  other  officers  of  the  court  of  special  sessions   in 

I  county  of  New  York. 

■m  of  office.— The  term   of  office   of  the  clerk   and 

k  of  the  court  of  special  sessions  in  the  city  and 

Tew  York  is  the  same  as  the  term  of  office  of  the 

5es  of  that  city. 

irt,  when  held.— The  court  of  special  sessions  in  the 

inty  of  New  York,  may  be  held  as  often  and  at  such 

j  justices  thereof  may  think  expedient. 


CHAPTER  III. 

SPECIAL  SESSIONS  IN  THE  CITY  OF  ALBANY. 

urisdiction. 

Lecognizances. 

ases,  in  which  defendant  must  be  held  for  trial  before  court  of 

special  sessions. 
W  whom  court  to  be  held, 
'lerk. 
ourt,  when  and  where  held. 

•isdiction.— The  court  of  special  sessions  in  the  city 
las  jurisdiction : 

'  and  determine  all  cases  of  petit  larceny  charged  as  a 
!,  and  all  misdemeanors,  not  being  infamous  crimes, 
within  the  city,  when  a  person  accused  of  such  crime 
mor  demands  to  be  tried  before  such  court  of  special 
1  by  the  recorder  of  said  city,  instead  of  before  a  police 

:e  recognizances,  to  appear  before  the  court  at  a  suceed- 
>rn  persons  charged  with  a  crime  or  misdemeanor,  tri- 

pose  and  enforce  sentence  of  fine  or  impiisonrnent,  or 
discretion  of  the  court,  in  all  cases  within  its  juris- 
n  conviction  to  the  same  extent  as  the  county  court  of 
)f  Albany  could  do  in  like  cases. 
nish  a  contempt  of  court  in  the  same  manner  and  to 
tent  a9  the  supreme  court  could  do  in  like  cases. 
$es  where  a  jury  trial  is  demanded  by  a  defendant, 
•m  the  jury  box  containing  the  names  of  jurors  who 
le  city  of  Albany,  such  number  of  names  a$  the  re- 
:ounty  judge  may  direct,  ancl  to  require  the  sheriff 
ty  to  summon  the  persons  so  drawn  to  appear  at  the 
lated  for  trial,  to  impanel  a  jury  of  twelve  men,  to 
attendance  of  additional  jurors  and  to  punish  a  juror 
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or  witness  neglecting  to  appear,  in  the  same  manner  and  to  the 
same  extent  as  the  supreme  court  could  do  in  like  cases. 

6.  On  motion  of  the  district  attorney,  to  issue  a  warrant  for  the 
arrest  of  a  person  who  neglects  to  appear  agreeably  to  the  require- 
ments of  a  recognizance  to  appear  thereat,  commanding  the  officer 
executing  the  same  to  bring  the  party  forthwith  before  the  court, 
if  in  session,  otherwise  to  commit  him  to  the  common  jail  of  the 
county,  there  to  remain  until  delivered  by  due  course  of  law. 

Am'd  by  ch.  645  of  1900. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1&96. 

Amended  by  chap.  360  of  1882. 

This  amendment  dropped  out  subd.  5  of  the  original,  and  inserted  subd  5 
of  the  present,  section. 

See  chap.  284  of  1872.  as  amended  by  chap.  364  of  1881. 

Subd.  1. — The  words  "  infamous  crimes"  in  this  section  apply  to  such 
crimes  as  were  infamous  at  common  law.  People  ex  rel.  Oppenheim  t>. 
Parr,  5  St.  Rep.,  70  ;  42  Him,  316. 

The  publication  of  a  libel  is  not,  in  its  nature,  an  infamous  crime.   Id. 

An  infamous  crime  is  an  otfense  implying  such  a  dereliction  of  mora! 
principle  as  carries  with  it  a  conviction  of  a  total  disregard  of  theobligatior 
of  an  oath.     Id. 

Subd.  3. — The  special  provision  of  subd.  3  of  this  section  confers  upoi 
the  special  sessions  of  the  city  of  Albany  the  power  of  imposing  senteno 
of  fine  and  imprisonment  to  the  extent  possessed  by  the  court  of  sessions  o 
the  county  of  Albany  in  like  cases.  People  r.  Hoilenbeck,  1  N.  Y.  Cr.,  439 
65  How.,  404. 

By  the  third  subdivision  of  this  section,  the  limit  of  punishment,  piven  t 
the  special  sessions  of  the  city  of  Albany,  is,  it  seems,  co-extensive  with  tha 
conferred  upon  the  court  of  sessions  of  the  county  of  Albany.  Matter  c 
Bray,  34  St.  Rep.,  642 ;  12  N.  Y.  Supp.,  367. 

§  69.  Recognizances.— Upon  charges  for  offenses  triable  b 
this  court,  the  police  magistrate  or  any  other  magistrate  in  th 
city  hearing  the  same,  shall,  if  offered,  take  recognizances  i 
the  cases  provided  by  law  returnable  at  the  court  of  special  ses 
6ions ;  and  all  such  recognizances  as  shall  have  been  so  take 
shall  be  returned  to  and  tiled  with  the  district  attorney  of  th 
county  of  Albany.  If  no  such  recognizance  be  offered,  th 
magistrate  or  magistrates  shall  commit  the  defendant  to  th 
common  jail  of  the  county  of  Albany  until  he  shall  be  tbenc 
delivered  in  due  course  of  law,  and  the  trial  of  such  pi*01 
shall  be  had  before  the  court  of  special  sessions,  except  tha 
where  a  police  justice  or  other  magistrate  in  this  city  has  juris 
diction,  the  defendant  may  elect  to  be  tried  before  such  polict 
justice  or  other  magistrate. 

Amended  by  chap.  360  of  1882. 

This  amendment  sutetituted  the  present  section. 

§  70.  Cases,  in  which  defendant  must  be  held  for  trial  before 
court  of  special  sessions.— Whenever  a  person  is  brought  before 
a  police  justice  or  other  magistrate  of  the  city,  charged  withanj 
of  the  following  crimes,  viz. : 

Petit  larceny  charged  as  a  first  offense,  offenses  against  the 
laws  relating  to  excise  and  the  regulation  of  taverns,  inns  &" 
hotels,  offenses  being  misdemeanors  against  the  laws  relating tc 
gaming,* 
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Assaults  upon,  and  interference  with,  a  pilblic  officer  in  the 
lischarge  of  his  duty,  and  it  shall  appear  to  the  magistrate  that 
he  crime  has  been  committed,  and  that  there  is  sufficient  cause 
a  believe  the  defendant  guilty  thereof,  the  magistrate  must 
irder  him  to  be  held  to  answer  the  charge  before  the  court  of 
pecial  sessions.* 

Amended  by  chap.  360  of  1882. 

This  amendment  substituted  the  present  section. 

§  71.  By  whom  court  to  be  held.— The   court  of  special  ses- 

ions  in  the  city  of  Albany  must  be  held  by  the  recorder  of  the 

ity,  with  or  without  one  or  more  of  the  justices  of  the  peace 

obe  associated  with  him.     In  case  of  the  absence  or  inability  of 

he  recorder  to  act,  the  county  judge  of  the  county  of  Albany 

nust  act  in  his  place.     If  the  recorder  and  county  judge  are 

»th  unable,  by  reason  of  absence  or  other  cause,  to  hold  the 

iourt,  the  clerk  must  adjourn  the  court  to  the  next  following 

Tuesday,  and  continue  such  adjournments  until  the  reoorder  or 

county  judge  attends.     Not  more  than  two  officers  shall  be  des- 

enajted  or  appointed  by  the  sheriff  or  other  authority  to  attend 

the  court  of  special  sessions  of  the  city  of  Albany,  unless  the 

Jourt  shall,  by  an  order  entered  in  its    minutes,-  require  the 

ittendance  of  a  greater  number. 

Amended  bv  chap.  360  of  1882. 

This  amendment  combined  the  original  sections  69,  70  and  71,  into  the 
present  section. 

§  72.  Clerk.— The  county  clerk  of  Albany  county  is  clerk  of 
he  court  of  special  sessions  of  the  city  of  Albany,  and  must 
tttend  the  same  in  person  or  by  deputy. 

§  73.  Court,  when  and  where  held.— The  court  of  special  ses- 
jons  of  the  city  of  Albany  must  be  held  at  the'  city  hall  in  the  * 

ity  of  Albany,  on  Tuesday  of  each  week,  and  may  be  held  and  * 

outinued  for  such  length  of  time  as  it  deems  proper. 


CHAPTER   IV. 

THE   POLICE   COURTS. 

Section  74.  Jurisdiction. 

75.  Repealed. 

76.  Repealed. 

77.  Repealed. 

78.  Compensation  of  justice. 

§  74.  Jurisdiction.— Police  justices  have  such  jurisdiction,  and 
ich  only,  as  is  specially  conferred  upon  them  by  statute.  The 
>urts  held  by  police  justices  are  called  police  courts,  and  courts 

special  sessions  are  also  called  police  courts,  and  are  so  design 
ited  in  different  parts  of  the  Code. 

Amended  by  chap.  860  of  1882. 

This  amendment  added  the  latter  paragraph  of  the  present  section. 
3  *  Sir. 
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The  last  reference  to  this  section  in  Kolzem  r.  Broadway,  etc.,  48  St.  Rep., 
657,  should  be  to  section  64,  ante. 

Jurisdiction. — The  legislature  intended  by  this  section  to  preserve  the 
jurisdiction  of  police  justices  as  it  existed  before  the  adoption  of  the  Crim- 
inal and  Penal  Codes.    Matter  of  McMahon,  64  How.,  290. 

Police  justices  possess  only  such  powers  as  are  specially  conferred  bv 
statute.  Kolzem  p.  Broadway  &S.  R.  K.  Co.,  48  St  Rep.,  657 ;  20  N.Y.  Supp?, 
701. 

Police  magistrates  have  the  same  power  to  commit  persons  convicted  of 
disorderly  conduct  in  default  of  bail  as  they  possessed  Def  ore  the  passage  of 
the  Code  of  Criminal  Procedure.  Matter  of  McMahon,  1  N.  Y.  <5r.,  58  ;  W 
How.,  285. 

Where  authority  is  conferred  upon  a  particular  officer  or  magistrate, 
giving  him  special  jurisdiction  in  a  criminal  matter,  with  special  directions 
as  to  the  mode  of  procedure,  he  must  be  deemed  to  act  as  an  officer  and  not 
as  a  court  of  special  sessions.    People  v.  Trumble,  1  N.  Y.  Cr.,  446. 

§  75.  Repealed,  ch.  414,  1897.  To  take  effect  July  1,  1897. 
§  76.  Repealed,  ch.  414,  1897.  To  take  effect  July  1,  1897. 
§  77.     Repealed,  ch.  414,  1897.     To  take  effect  July  1,  1897. 

L78.  Compensation  of  justice.  A  police  justice  cannot  retain 
s  own  use  any  costs  or  fees,  but  may  receive  for  his  services 
an  annual  salary,  to  be  fixed  in  villages  by  the  board  of  trustees, 
and  in  cities  by  the  common  council,  except  where  the  same  is 
otherwise  fixed  by  law ;  and  such  salary  shall  not  be  increased 
or  decreased  during  his  term  of  office. 
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PART  II 

OF  THE  PREVENTION  OF  CRIME. 

Title  L  Of  lawful  resistance. 

LL  Of  the  intebvbxtion  of  the  officebs  of  justice* 


TITLE  I. 

OF  LAWFUL  RESISTANCE. 

Chapteb    I.  General  provisions  respecting  lawful  resistance. 
II.  Resistance  by  the  party  about  to  be  injured. 
IIL  Resistance  by  other  parties. 

CHAPTER  I. 

GENERAL  PROVISIONS  RESPECTING  LAWFUL  RESISTANCE*** 

Section  79.  Lawful  resistance;  by  whom  made. 
§  79.  Lawful  resistance,  etc.— Lawful  resistance  to  the  coto^ 
mission  of  a  crime  may  be  made  : 

1.  By  the  party  about  to  be  injured ; 

2.  By  other  parties. 

See  section  26  of  Penal  Code  and  note. 
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CHAPTER  II. 

RESISTANCE  BY  THE  PARTY  ABOUT  TO  BE  INJURED. 

Section  60.  In  what  cases  ;  to  what  extent. 

§  80.  In  what  cases ;  to  what  extent.— Resistance  suffici 


X  ***& 


to  prevent  the  crime  may  be  made  by  the  party  about  to  be      *~^ 
jured: 

1.  To  prevent  a  crime  against  his  person  ;  ^ 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  inj-^*^ 

property  in  his. lawful  possession. 

See  section  26  of  Penal  Code  and  note.  ^  ^e 

Self-defense. — What  it  is  necessary  to  show,  to  authorize  a  person  to  ^5*5- 
a  weapon  in  self-defense.    Evers  v.  People,  3  Hun,  716;  afFd,  68  N.  Y.,  G^^j^e 

•  •  •-  "    exercised  to  »^ 


As  to  when  the  right  of  self-defense  may  be 
extent  of  taking  human  life,  see  People  v.  Minisci,~12  St.  Itep.,  719.  *,* 

The  right  of  attack  for  the  purpose  of  defense  does  not  arise  until  ^*   r. 
accused  has  done  everything  in  his  power  to  avoid  the  necessity.    Peopled 
Sullivan,  7  N.  Y. ,  396.  r, 

When  party,  who  is  attacked,  may  kill  his  assailant.    People  t>.  Short^^  ^ 
2N.Y.,  193.    This  principle  will  not  justify  one  m  returning  blowB ^tr^.^ 
dangerous  weapon  when  ne  is  struck  with  the  naked  hand,  if  there  is  ^-j/ 
reason  to  apprehend  a  design  to  do  him  great  bodily  harm.    Id.    Nor  f*^ 
it  justify  homicide,  when  the  combat  can  be  avoided,  or  where,  after  it    ** 
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begun,  the  party  can  withdraw  from  it  in  safety  before  he  kills  his  adver- 
sary.   Id. 

The  prisoner,  in  order  to  justify  the  homicide,  must  establish,  beyond  a 
reasonable  doubt,  that  he  did  apprehend,  and  had  reason  to  apprehend,  that 
he  was  in  imminent  danger  of  nis  life,  or  of  the  infliction  of  some  great  per- 
sonal injury.  Patterson  v.  People,  46  Barb.,  625.  This  case  was  overruled 
in  People  c.  Schryver,  42  N.  Y.,  1,  8,  as  to  the  point  that  the  prisoner  was 
bound  to  prove  his  justification  beyond  a  reasonable  doubt. 

There  must  be  a  reasonable  ground  for  the  prisoner's  belief.  People  c. 
Lamb,54  Barb.,  342;  affd,  2  Abb.  N.  S.,  148;  2  Keyes,  360.  In  such  case,  it 
is  immaterial  whether  his  impressions  were,  or  were  not,  correct.    Id. 

The  fact  that  the  accused  did  in  fact  entertain  an  apprehension  of  great 
personal  injury,  is  not  sufficient ;  the  jury  must  reach  the  conviction  that 
there  was  reasonable  ground  for  such  apprehension.  People  v.  Austin,  1 
Park.,  154. 

See  also  People  v.  Cole,  4  Park.,  35 ;  Pfomer  t?.  People,  4  Id.,  558 ;  Uhl 
*.  People,  5  Id.,  410. 

.  Defense  of  property.— The  owner  of  property,  if  in  rightful  possession, 
is  justified  in  using  all  necessary  force  to  defend  such  possession.  Corey  v. 
People,  45  Barb.,  262 ;  Gyre  v.  Culver,  47  Id.,  592. 

To  prevent  felony. — For  the  amount  of  force  a  party  may  use  to  pre- 
vent the  consummation  of  a  felony,  see  Ruloff  c.  People,  45  N.  Y.,  213. 

CHAPTER  III. 

EESISTANCE  BY  OTHER  PARTIES. 
Section  81.  In  what  cases. 

§  81.  In  what  cases.— Any  other  person,  in  aid  or  defense  of 
the  person  about  to  be  injured,  may  make  resistance  sufficient  to 
prevent  the  injury. 

866  section  26  of  Penal  Code  and  note. 


TITLE  II. 

OF  THE  INTERVENTION  OF  THE  OFFICERS  OF  JUSTICE. 

^**tbb    I.  Intervention  of  public  officers  in  general. 
II.  Security  to  keep  the  peace. 

III.  Police  in  cities  and  villages,  and  their  attendance  at  exposed 

places. 

IV.  Prevention  and  suppression  of  riots. 

•CHAPTER  I. 

INTERVENTION   OF  PUBLIC   OFFICERS  IN  GENERAL. 

Section  82.  In  what  case. 

83.  Persons  acting  in  their  aid,  justified. 

§  82.  In  what  cases.— Crimes  may  be  prevented  by  the  inter- 
action of  the  officers  of  justice  : 

1.  By  requiring  security  to  keep  the  peace  ; 

2.  By  forming  a  police  in  cities  and  villages,  and  by  requiring 
^ueir  attendance  in  exposed  places ; 
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8.  By  suppressing  riots. 
See  sections  84-101 ;  102-117,  post. 

§  83.  Persons  acting  in  their  aid,  justified.— When  the  offi- 
cers of  justice  are  authorized  to  act  in  the  prevention  of  crime, 
other  persons,  who  by  their  command  act  in  their  aid,  are  justi- 
fied in  so  doing. 
See  subd.  1,  section  228,  of  Penal  Code. 

CHAPTER  II. 

SECURITY  TO  KEEP  THE  PEACE. 

Bbction  84.  Information  of  threatened  crime. 

85.  Examination  of  complainant  and  witnesses. 

86.  Warrant  of  arrest. 

87.  Proceedings,  on  complaint  being  controverted. 

88.  Person  complained  of,  when  to  be  discharged. 

89.  Security  to  keep  the  peace,  when  required. 

90.  Effect  of  giving  or  refusing  to  give  security. 

91.  Person  committed  for  not  giving  security,  how  discharged. 

92.  Undertaking  to  be  transmitted  to  couuty  court. 

93.  Security,  when  required,  for  assault,  etc.,  in  presence  of  a  court 

or  magistrate. 

94.  Appearance  of  party  bound,  etc. 

95.  Person  bound,  may  be  discharged,  if  complainant  does  not  appear. 

96.  Proceedings  in  sessions,  on  appearance  of  both  parties. 

97.  Undertaking,  when  broken. 

98.  Undertaking,  when  and  how  to  be  prosecuted. 

99.  Security  for  the  peace  not   required  except  according  to  thi» 

chapter. 

§  84.  Information  of  threatened  crime.— An  information  may 
be  laid  before  any  magistrate  that  a  person  has  threatened  to 
commit  a  crime  against  the  person  or  property  of  another. 

Complaint. — No  form  is  prescribed  for  the  complaint.  Bradstreet ».  Fur- 
geson, 17  Wend.,  181. 

On  an  application  to  a  magistrate  for  sureties  of  the  peace,  there  most  be 
a  formal  complaint  in  writing  and  upon  oath,  besides  the  examination  u* 
writing,  to  justify  the  Issuing  of  a  warrant.  Bradstreet  v.  Furgeson,  »> 
Wendi,  638.  It  is  not  enough  that  the  complaint  is  embraced  in  the  exan>* 
ination.    Id. 

See  Wright  t>.  Church,  18  St.  Rep.,  868  ;  110  N.  Y.,  468. 

The  recital,  in  the  warrant,  of  a  verified  written  complaint  is  prima  faClf 
evidence  of  such  fact,  but  may  be  rebutted  by  affirmative  evidence.  Br**1" 
street  v.  Furgeson,  23  Wend.,  638. 

'§  85.  Examination  of  complainant  and  witnesses.— When  the 
information  is  laid  before  a  magistrate,  he  must  examine  on  o3l" 
the  complainant  and  any  witnesses  he  may  produce,  and  ni"13* 
reduce  their  examinations  to  writing,  and  cause  them  to  be  s0^ 
scribed  by  the  parties  making  them. 

Examination. — This  section  does  not  prescribe  any  particular  font*  *>£ 
which  the  examination  shall  be  reduced  to  writing.  Bradstreet  v.  FtL*""^" 
son,  17  Wend.,  181.     If  good  in  substance,  it  is  sufficient.     Id.  . 

The  written  examination  must  or  should  always  contain  substantially  *" 
matter  set  forth  in  thecomplaint.    Id. 
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§  86.  Warrant  of  arrest.— If  it  appear  from  such  examinations 

hat  there  is  just  reason  to  fear  the  commission  of  the  crime 

hreatened,  by  the  person  complained  of,  the  magistrate  must 

*sue  a  warrant,  directed  generally  to  the  sheriff  of  the  county, 

•r  any  constable,   marshal  or  policeman  of  the  city  or  town, 

eciting  the  substance  of  the  information,  and  commanding  the 

fficer  forthwith  to  arrest  the  person  complained  of,  and  bring 

im  before  the  magistrate. 

It  is  not  necessary  that  the  warrant  should  contain  a  formal  adjudication 
lat  there  is  reason  to  fear  the  commission  of  the  offense  threatened.  Brad- 
reet  r.  Furgeson,  17  Wend.,  181. 

J  87.  Proceedings  on  complaint  being  controverted.— When 

lie  person  complained  of  is  brought  before  the  magistrate,  if  the 

harge  be  controverted,  the  magistrate  must  take  testimony  in 

?lation  thereto.     The  evidence  must  be  reduced  to  writing,  and 

ubscribed  by  the  witnesses. 

By  this  and  the  next  section,  the  law  as  it  existed  under  the  Revised  Stat- 
tea  has  been  changed,  and  the  magistrate  may  now  proceed  to  examine 
ie  charge,  and  determine  upon  evidence  whether  it  is,  or  is  not,  well 
)unded;  and  if  not,  may  discharge  the  defendant.  People  v.  Bovle,  2 
'.  Y.  Cr.,  54. 

§  88.  Person  complained  of,  when  to  be  discharged.— If  it 
ppear  that  there  is  no  just  reason  to  fear  the  commission  of  the 
rime  alleged  to  have  been  threatened,  the  person  complained 
f  must  be  discharged. 

§  89.  Security  to  keep  the  peace,  when  required.— If,  how- 
*er,  there  be  just  reason  to  fear  the  commission  of  the  crime, 
ie  person  complained  of  may  be  required  to  enter  into  an  under- 
iking,  in  such  sum,  not  exceeding  one  thousand  dollars,  as  the 
wjistrate  may  direct,  with  one  or  more  sufficient  sureties,  to 
Wiethe  order  of  the  next  county  court  of  the  county,  held  for 
'9  trial  of  indictments,  and  in  the  meantime  to  keep  the  peace 
'ward  the  people  of  this  state,  and  particularly  toward  the  com- 
to'nant.     In  effect  Sept.  1,  1897. 

Discharge.— Sections  84-99  do  not  confer  any  express  authority  upon  the 
)urt  of  seasons  of  the  county  of  New  York  to  discharge  a  prisoner,  who 
*  been  committed  by  the  magistrate  in  default  of  the  undertaking  required 
r  this  section.     People  r.  Doyle,  2  X.  Y.  Cr..  54. 

Where  a  person  has  given  an  undertaking  under  this  section,  the  court  of 
88101M  of  the  city  and  county  of  New  York  lias,  it  swrnn,  jurisdiction  to 
scharge  him  under  certain  circumstances.     Id. 

§  90.  Eflfect  of  giving  or  refusing  to  give  security.— If  the 
*dertaking  required  by  the  last  section  l>e  given,  the  party 
'ftplained  of  must  be  discharged.  If  it  is  not  given,  the  mag- 
nate must  commit  him  to  prison,  specifying  in  the  warrant  the 
•use  of  commitment,  the  amount  of  security  required,  and 
^e  omission  to  give  the  same. 

A  warrant  of  commitment,  issued  under  this  section,  is  valid  without  any 
ul  affixed.     Gano  v.  Hall,  42  N.  Y„  67  ;  5  Park..  651. 
See  Wright  r.  Church,  18  St.  Rep.,  868  ;  110  N.  Y.,  463. 

§  91.  Person  committed  for  not  giving  security,  how  dis- 

largecl.— If  the  person   complained   of  be   committed  for  not 
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giving  security,  he  may  be  discharged  by  any  two  justices  of 
peace  of  the  county,  or  police  or  special  justices  of  the  city,  u 
giving  the  security. 

§  92.  Undertaking,  to  be  transmitted  to  county  conn 
An  undertaking  given  as  provided  in  section  89,  must  be  tr 
mitted  by  the  magistrate  to  the  next  term  of  the  county  cour 
the  county. 

Am'd  by  chap.  880  of  1805.    In  effect  January  l,  1896. 

§  93.  Security,  when  required,  for  assault,  etc.,  in  pi 
ence  of  court  or  magistrate.— A  person  who,  in  presence  c 
court  or  magistrate,  assaults  or  threatens  to  assault  another,  or 
commit  a  crime  against  his  person  or  property,  or  who  contei 
with  another  in  angry  words,  may  be  thereupon  ordered  by 
court  or  magistrate  to  give  security  as  provided  in  section  89,  o 
he  refuses  to  do  so,  may  be  committed  as  provided  in  section 

See  section  182,  post. 

A  magistrate,  under  this  section,  may  commit,  in  default  of  his  giving  sc 
rity  to  keep  the  peace,  a  person  who,  in  his  presence,  makes  any  ailra) 
threatens  to  kill  or  beat  another,  etc.,  within  twenty-four  hours  after  lie 
witnessed  the  affray,  without  other  evidence  than  his  own  senses  furnisl 
him.    Sands  v.  Benedict,  2  Hun,  479. 

§  94  Appearance  of  party  bound,  etc.— A  person  who  1 

entered  into  an  undertaking  to  keep  the  peace  must  appear  on  t 
first  day  of  the  next  term  of  the  county  court  of  the  county, 
he  do  not,  the  court  may  forfeit  his  undertaking,  and  order  it 
be  prosecuted,  unless  his  default  be  excused. 
Am'd  by  chap.  880  of  J895.    In  effect  January  1,  1896. 

§  95.  Person  bound  may  be  discharged,  if  complaina 
does  not  appear. — If  the  complainant  do  not  appear,  the  pers 
complained  of  may  be  discharged,  unless  good  cause  to  thec< 
trary  be  shown. 

§~96.  Proceedings,  in  session,  on  appearance  of  both  pi 
ties. — If  both  parties  appear,  the  court  may  hear  their  proofs  a 
allegations,  and  may  either  discharge  the  undertaking,  or  requ 
a  new  one,  for  a  time  not  exceeding  one  year. 

§  97.  Undertaking,  when  broken.— An  undertaking  to  k< 
the  peace  is  broken,  on  the  failure  of  the  person  complained  ol 
appear  at  the  county  court,  as  provided  in  section  94,  or  upon 
being  convicted  of  any  crimes  involving  a  breach  of  the  peace 

Am'd  by  chap.  880  of  1805.     In  effect  January  1,  1896. 

§  98.  Undertaking,  when  and  how  prosecuted.— Upon 

district  attorney  producing  evidence  of  such  conviction  to 
county  court  to   which   the  undertaking  is  returned,  that  co 
must  order  the  undertaking  to  be  prosecuted ;  and  the  district 
torney  must  thereupon  commence  an  action  upon  it  in  the  na 
of  the  people  of  this  state. 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

§  99.  Security  for  the  peace  not  required  except  accord  i 
to  this  chapter. — Security  to  keep  the  peace  or  be  of  good 
havior  cannot  be  required,  except  as  prescribed  in  this  chapter. 

Power   of    police    justice.— The    language  of    this   section,   staac 
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,  is  most  comprehensive,  and  if  it  is  to  be  taken  literally,  or  if  there 
o  other  provisions  in  either  of  the  Codes  which  must  be  considered  in 
terpretation,  it  would  necessarily  follow  that,  even  though  the  offense 
(orderly  conduct  still  exists,  the  police  justice,  on  a  conviction  for  such 
tense,  would  have  no  authority  to  order  the  prisoner  to  give  security 
ood  behavior.  Matter  of  MoMahon,  64  How.,  287;  1  N.  Y.  Cr.,  60. 
is  section  is  in  that  part  of  the  Code  which  relates  to  the  prevention  of 
,\  and  when  it  says  that  security  to  keep  the  peace,  or  to  be  of  good 
rior,  cannot  be  required  except  as  prescribed  in  this  chapter,  it  means 
ityto  keep  the  peace  and  to  be  of  good  behavior  as  to  the  crimed 
3ed  in  that  chapter.    Matter  of  McMahon,  64  How.,  288;  1  N.  Y. 

lice  magistrates  have  the  same  power  to  commit  persons  convicted  of 
derly  conduct  in  default  of  bail,  as  they  possessed  before  the  passage 
>e  Code  of  Criminal  Procedure.    Matter  of  McMahon,  1  N.  Y.  Cr.,  60; 
:>w.,  285. 
)  People  *.  Boyle,  2  N.  Y.  Cr.,  54. 

CHAPTER  III. 

ICE  IN  CITIES  AND  VILLAGES,  AND  THEIR  ATTENDANCE  AT 
EXPOSED  PLACES. 

105  100.  Organization  and  regulation  of  the  police. 

101.  Force  to  preserve  the  peace,  at  public  meetings,  when  and  how 
ordered. 

100.  Organization  and  regulation  of  the  police.— The  organi- 
)n  and  regulation  of  the  police  in  the  cities  and  villages  of 
state  are  governed  by  special  statutes. 

101.  Force  to  preserve  the  peace,  at  public  meetings,  when 
how  ordered.— The  ma)ror  or  other  officer  having  the  direc- 
of  the  police  in  a  city  or  village,  must  order  a  force,  suf- 
ntto  preserve  the  peace,  to  attend  any  public  meeting,  when 
3  satisfied  that  a  breach  of  the  peace  is  to  be  apprehended. 

CHAPTER  IV. 

PREVENTION  AND   SUPPRESSION  OF  RIOTS. 

K>n  102.  Powers  of  sheriff  or  other  officer,  in  overcoming  resistance  to 
process. 

103.  His  duty  to  certify  to  court  the  names  of  resisters  and  their  abet- 

tors. 

104.  Duty  of  a  person  commanded  to  aid  the  officer. 

106.  When  governor  to  order  out  a  military  force,  to  aid  in  executing 
process. 

106.  Magistrates  and  officers  to  command  rioters  to  disperse. 

107.  To  arrest  rioters,  if  they  do  not  disperse. 

108.  Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

109.  Consequences  of  neglect  or  refusal  of  a  magistrate  or  officer  to 

act. 

110.  Proceedings,  if  rioters  do  not  disperse. 

111.  Officers  who  may  order  out  the  military. 

112.  Commanding  officer  and  troops  to  obey  the  order. 

113.  Armed  force  to  obey  orders. 

114.  Conduct  of  the  troops. 

115.  Governor  may,  in  certain  cases,  proclaim  a  county  in  a  state  of 

insurrection. 

116.  May  call  out  the  militia. 

117.  May  revoke  the  proclamation. 
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§  102.  Power  of  sheriff  or  other  officer,  in  overcoming  reaa 
ance  to  process.— When  a  sheriff  or  other  public  officer,  auth 
rized  to  execute  process,  has  reason  to  apprehend  that  resistain 
is  about  to  be  made  to  the  execution  of  the  process,  he  mj 
command  as  many  male  inhabitants  of  his  county  as  he  thin] 
proper,  and  any  military  company  or  companies  in  the  count 
armed  and  equipped,  to  assist  him  in  overcoming  the  resistauc 
and  if  necessary,  in  seizing,  arresting  and  confining  the  resiste 
and  their  aiders  and  abettors,  to  be  punished  according  to  law 
See  Section  457  of  Penal  Code. 

§  103.  His  duty  to  certify  to  court  the  names  of  registers  ar 
their  abettors.— The  officer  must  certify  to  the  court  from  whic 
the  procesd  issued,  the  names  of  the  resisters  and  their  aiders  ar 
abettors,  to  the  end  that  they  may  be  proceeded  against  for  co; 
tempt. 

§  104.  Duty  of  a  person  commanded  to  aid  the  officer.— Evei 
person  commanded  by  a  public  officer  to  assist  him  in  the  ex< 
cution  of  process,  as  provided  in  section  one  hundred  and  tw< 
who  without  lawful  cause,  refuses  or  neglects  to  obey  th 
command,  is  guilty  of  a  misdemeanor. 
See  Section  456  of  Penal  Code. 

§  105.  When  governor  to  order  out  a  military  force  to  ai 
in  executing  process.— If  it  appear  to  the  governor,  that  th 
power  of  the  county  is  not  sufficient  to  enable  the  sheriff  t 
execute  process  delivered  to  him,  he  must,  on  the  application  < 
the  sheriff,  order  such  a  military  force  from  any  other  counts 
or  counties,  as  is  necessary. 

§  106.  Magistrates  and  officers  to  command  rioters  to  dii 
perse.— When  persons  to  the  number  of  five  or  more,  armed  wit 
dangerous  weapons,  or  to  the  number  of  ten  or  more,  whetlw 
armed  or  not,  are  unlawfully  or  riotously  assembled  in  a  city,  vi 
lage  or  town,  the  sheriff  of  the  county  and  his  under-sheriff  an 
deputies,  the  mayor  and  aldermen  of  the  city,  or  the  supervisr 
of  the  town,  or  president  or  chief  executive  officer  of  the  villap 
and  the  justices  of  the  peace  or  the  police  justices  of  the  citj 
village  or  town,  or  such  of  them  as  can  forthwith  be  collected 
must  go  among  the  persons  assembled,  and  command  them,  i 
the  name  of  the  people  of  the  state,  immediately  to  disperse. 

§  107.  To  arrest  rioters,  if  they  do  not  disperse.— If  the  pe' 
sons  assembled  do  not  immediately  disperse,  the  magistrate 
and  officers  must  arrest  them,  or  cause  them  to  be  arrested,  tlw 
they  may  be  punished  according  to  law  ;  and  for  that  purpa* 
may  command  the  aid  of  all  persons  present  or  within  th 
county. 

§  108.  Consequence,  of  refusal  to  aid  the  magistrates  or  offl 
oars.— If  a  person  so  commanded  to  aid  the  magistrates  or  offi 
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cere,  neglect  to  do  so,  he  is  deemed  one  of  the  rioters,  and  is 
punishable  accordingly. 

§  109.  Consequences  of  neglect  or  refusal  of  a  magistrate 
or  officer  to  act.— If  a  magistrate  or  officer  having  notice  of  an 
unlawful  or  riotous  assembly,  mentioned  in  section  one  hundred 
and  six,  neglects  to  proceed  to  the  place  of  the  assembly,  or  as 
near  thereto  as  he  can  with  safety,  and  to  exercise  the  authority 
with  which  he  is  invested  for  suppressing  the  same  and  arrest- 
ing, the  offenders,  he  is  guilty  of  a  misdemeanor. 

§  110.  Proceedings,  if  rioters  do  not  disperse.— If  the  persons 
assembled,  and  commanded  to  disperse,  do  not  immediately  dis- 
perse, any  two  of  the  magistrates  or  officers  mentioned  in  sec- 
tion one  hundred  and  six,  may  command  the  aid  of  a  sufficient 
number  of  persons,  and  may  proceed  in  such  manner  as  in  their 
judgment  is  necessary,  to  disperse  the  assembly  and  arrest  the 
offenders. 

§  111.  Officers  who  may  order  out  the  military.— When  there 
is  an  unlawful  or  riotous  assembly,  with  intent  to  commit  a 
felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  by 
force  the  laws  of  the  state,  and  the  fact  is  made  to  appear  to  the 
governor,  or  to  a  judge  of  the  supreme  court,  or  to  a  county 
judge,  or  to  the  sheriff  of  the  county,  or  to  the  mayor,  recorder 
or  city  judge  of  a  city,  either  of  those  officers  may  issue  an 
order  directed  to  the  commanding  officer  of  a  division,  brigade, 
regiment,  battalion  or  company,  to  order  his  command,  or  any 
part  of  it  (describing  the  kind  and  number  of  troops),  to  appear 
at  a  specified  time  and  place  to  aid  the  civil  authorities  in  sup- 
pressing violence  and  enforcing  the  law. 

§  112.  Commanding  officer  and  troops  to  obey  the  order.— The 
commanding  officer,  to  whom  the  order  is  given,  must  forthwith 
obey  it ;  and  the  troops  required  must  appear  at  the  time  and 
place  appointed,  armed  and  equipped  with  ammunition  as  for 
Section,  and  render  such  aid. 

5  113.  Armed  force  to  obey  orders.— When  an  armed  force  is 
called  out  for  the  purpose  of  suppressing  an  unlawful  or  riotous 
Assembly,  it  must  obey  the  orders  in  relation  thereto,  of  either 
°f  the  officers  mentioned  in  section  one  hundred  and  eleven. 

§  114.  Conduct  of  the  troops.— Every  endeavor  must  be  used, 
both  by  the  magistrates  and  civil  officers,  and  by  the  officer  coin- 
landing  the  troops,  which  can  be  made  consistently  with  the 
Preservation  of  life,  to  induce  or  force  the  rioters  to  disperse, 
before  an  attack  is  made  upon  them  by  which  their  lives  may 
b©  endangered. 

§  115.  Governor  may,  in  certain  cases,  proclaim  a  county  in  a 
atate  of  insurrection.— When  the  governor  is  satisfied  that  the 
eXecution  of  civil  or  criminal  process  has  been  forcibly  resisted 
***  any  county,  by  bodies  of  men,  or  that  combinations  to  resist 
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the  execution  of  process  by  force  exist  in  any  county,  and  the 
the  power  of  the  county  has  been  exerted,  and  has  not  bee 
sufficient  to  enable  the  officer  having  the  process  to  execute  i 
he  may,  on  the  application  of  the  officer,  or  of  the  district  a 
torney  or  county  judge  of  the  county,  by  proclamation  to  I 
published  in  the  state  paper,  and  in  such  papers  in  the  count 
as  he  may  direct,  declare  the  county  to  be  in  a  state  of  insurre* 
tion. 

§  116.  May  call  out  the  militia.— After  the  proclamation  mei 
tioned  in  the  last  section,  the  governor  may  order  into  the  sen 
ice  of  the  state  such  number  and  description  of  volunteer  c 
uniform  companies,  or  other  militia  of  the  state,  as  he  deen 
necessary,  to  serve  for  such  term,  and  under  the  command  < 
such  officer  or  officers  as  he  may  direct. 

§  117.  May  revoke  the  proclamation.— The  governor,  wlie 
he  thinks  proper,  may  revoke  the  proclamation  authorized  L 
section  one  hundred  and  fifteen,  or  declare  that  it  shall  ceasi 
at  the  time  and  in  the  manner  directed  by  him. 
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part  in. 

DIOIAL  PROCEEDINGS    FOR    THE  REMOVAL    OF    PUBLIC 
OFFICERS,  BY  IMPEACHMENT,  OR  OTHERWISE. 

L    Of  impeachments. 

[L    Op  the  removal  of  justices  of  the  peace,  police  justices, 

AND  JUSTICES  OF  JUSTICES1  COUBTS  AND  THEIB  CLERKS. 


TITLE  I. 

OF    IMPEACHMENTS. 

ion  118.  Impeachment  to  be  delivered  to  president  of  the  senate. 

119.  Copy  of  impeachment  served  on  defendant. 

120.  Service,  how  made. 

121.  Proceedings,  if  defendant  do  not  appear. 

122.  Defendant  may  object  to  sufficiency  of,  or  deny  Impeachments 

123.  Form  of  objection  or  denial. 

124.  Proceedings  thereon. 

125.  Two-thirds  necessary  to  conviction. 

126.  Judgment  on  conviction,  how  pronounced. 

127.  Adoption  of  resolution. 

128.  Nature  of  the  judgment. 

120.  Officer,  when  impeached,  disqualified  to  act  until  acquitted. 

130.  Presiding  officer,  when  president  of  the  senate  is  impeached. 

131.  Impeachment,  not  a  bar  to  indictment. 

18.  Impeachment  to  be    delivered    to  president    of  the 

•—When  an  officer  of  the  state  is  impeached  by  the  as- 
,T,  the  articles  of  impeachment  must  be  delivered  to  the 
3nt  of  the  senate, 
ection  723  of  Penal  Code  ;  Section  1,  Art.  6,  of  State  Constitution. 

19.  Copy  of  impeachment  served  on  defendant.— The  pres- 
)f  the  senate  must  thereupon  cause  a  copy  of  the  articles 
eachment,  with  a  notice  to  appear  and  answer  the  same, 
time  and  place  appointed  for  the  meeting  of  the  court,  to 
eel  on  the  defendant,  not  less  than  twenty  days  before  the 
ed  for  the  meeting  of  the  court. 

>0.  Service  how  made.— The  service  must  be  upon  the  de- 
t  personally,  or  if  he  cannot,  upon  diligent  inquiry,  be 
in  the  state,  the  court,  upon  proof  of  that  fact,  may  order 
ition  to  be  made  in  such  manner  as  it  deems  proper,  of  a 
requiring  him  to  appear  at  a  specified  time  and  place, 
swer  the  articles  of  impeachment. 

!1.  Proceedings,  if  defendant  do  not  appear  .—If  the  defend- 
not  appear,  the  court,  upon  proof  of  service  or  publica- 
provided  in  the  last  two  sections,  may  of  its  own  motion, 
cause  shown,  assign  another  day  or  place  for  hearing  the 


46  Code  of  Criminal  Procedure 

impeachment ;  or  may  then,  or  at  any  other  time  which  it  nu 
appoint,  proceed  in  the  absence  of  the  defendant,  to  trial  ai 
judgment. 

§  122.  Defendant  may  object  to  sufficiency  of;  or  deny,  ii 
pcachment.— When  the  defendant  appears,  he  must  answer  tl 
articles  of  impeachment ;  which  he  may  do,  either  by  objectii 
to  their  sufficiency,  or  that  of  any  article  therein,  or  by  denyii 
the  truth  of  the  same. 

§  123.  Form  of  objection  or  denial.— If  the  defendant  object 
the  sufficiency  of  the  impeachment,  the  objection  must  be 
writing,  but  need  not  be  in  any  specific  form ;  it  being  sui 
cient  it  it  present  intelligibly  the  grounds  of  the  objection, 
he  deny  the  truth  of  the  impeachment,  the  denial  may  be  or; 
and  without  oath,  and  must  be  entered  upon  the  minutes. 

§  124.  Proceedings  thereon.— If  an  objection  to  the  sufiicien 
of  the  impeachment  be  not  sustained  by  a  majority  of  the  mei 
bers  of  the  court  who  heard  the  argument,  the  defendant  mi 
forthwith  answer  the  articles  of  impeachment.  If  he  pie 
guilty,  or  refuse  to  plead,  the  court  must  render  judgment 
conviction  against  him.  If  he  deny  the  matters  charged,  t 
court  must,  at  such  time  as  it  may  appoint,  proceed  to  try  t 
impeachment,  and  may  adjourn  the  trial  from  time  to  tin 
until  concluded. 
See  Section  6,  Art.  1,  of  State  Constitution. 

§  125.  Two-thirds  necessary  to  conviction.— The  defends 
cannot  be  convicted  on  an  impeachment,  without  the  concurren 
of  two-thirds  of  the  members  present  during  the  trial ;  and 
such  two-thirds  do  not  concur  in  a  conviction,  the  defenda 
must  be  declared  acquitted. 
See  Section  1,  Art.  6,  of  State  Constitution. 

§  126.  Judgment  on  conviction,  how  pronounced.— After  co 
viction,  the  court  must  immediately,  or  at  such  other  time  as 
may  appoint,  pronounce  judgment,  in  the  form  of  a  resolutio 
entered  upon  the  minutes  of  the  court.  The  vote  upon  tl 
passage  thereof  must  be  taken  by  yeas  and  nays,  and  must  al 
be  entered  upon  the  minutes. 

§  127.  Adoption  of  resolution.— On  the  adoption  of  theresol 
tion,  by  a  majority  of  the  members  present,  who  voted  on  tl 
question  of  acquittal  or  conviction,  it  becomes  the  judgment 
the  court. 

§  128.  Nature  of  the  judgment.— Upon  conviction,  the  jud 
ment  must  be  either 

1.  That  the  defendant  be  removed  from  office ;  or 

2.  That  he  be  removed  from  office  and  disqualified  to  bo 
and  enjoy  a  particular  office  or  class  of  offices,  or  any  office 
profit,  trust  or  honor  whatever  under  this  state. 

See  Section  1,  Art.  6,  of  State  Constitution. 
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A  129.  Officer,  when  impeached,  disqualified  to  act  until  ac- 
quitted.—No  officer  shall  exercise  his  office,  after  articles  of 
impeachment  against  him  shall  have  been  delivered  to  the  senate, 
until  he  is  acquitted. 

See  Section  1,  Art.  6,  of  State  Constitution. 

§  130.  Presiding  officer,  when  president  of  the  senate  is  im- 
peached.—If  the  president  of  the  senate  be  impeached,  notice  of 
the  impeachment  must  be  immediately  given  to  the  •senate  by 
the  assembly,  that  another  president  may  be  chosen. 

§  131.  Impeachment  not  a  bar  to  indictment.— If  the  offense 
for  which  the  defendant  is  impeached  be  a  crime,  the  prosecu- 
tion thereof  is  not  barred  by  the  impeachment. 

8ee  Section  1,  Art.  6,  of  State  Constitution. 


TITLE  II. 

OP  THE  REMOVAL  OF  JUSTICES  OF  THE  PEACE,  POLICE  JUSTICES, 
AND  JUSTICES  OF  JUSTICES'  COURTS  AND  THEIR  CLERKS. 

§  132.  Justices  of  the  peace,  police  justices,  justices  of  justices' 
courts,  and  their  clerks,  are  removable  by  the  appellate  division 
of  the  supreme  court 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1806. 

See  8ection  18,  Art  6,  of  State  Constitution. 
.  By  8ection  18,  Art  6,  of  the  State  Constitution,  justices  of  the  peace, 
judges  and  justices  of  inferior  courts,  not  of  record,  and  their  clerks,  may 
be  removed,  after  due  notice  and  an  opportunity  of  being  heard,  by  such 
cwntB  as  may  be  prescribed,  for  cause  to  be  assigned  in  the  order  of  re- 
moval. See  Matter  of  King,  25  St.  Rep.,  794:  6  N.  Y.  Supp.,  421;  2  Silv. 
(&p.  Ct),  357.  In  pursuance  of  this  Constitutional  provision,  the  Supreme 
Court,  at  general  term,  was  designated  by  this  section  for  this  purpose.  Id. 
A  like  power  of  removal,  given  by  the  Legislature  to  the  mayor  of  a  city, 
does  not  oust  the  supreme  court  or  the  jurisdiction  conferred  by  this  section 
under  the  Constitution.    Id. 

For  mode  of  procedure  in  such  proceedings,  see  the  above  cited  case* 
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PART  IV. 

OP  THE  PROCEEDINGS    IN    CRIMINAL  ACTIONS   PROSECUTED  BY 

INDICTMENT.  ' 

* 

Title       I.  Of  the  local  jurisdiction  of  public  offenses. 
II.  Of  the  time  of  commencing  criminal  actions. 

III.  Of  the  information,  and  proceedings  thebeon  to  thi 

commitment  inclusive. 

IV.  Of  the  proceedings  after  commitment,  and  BEFOBE  INDICT- 

MENT. 

V.  Of  the  indictment. 
VI.  Of  the  proceedings  on  the  indictment  before  trial. 

VII.  Of  THE  TRIAL. 
VIII.   OF  THE  PROCEEDINGS  AFTER  TRIAL,  AND  BEFORE  JUD6KEIT. 
IX.   OF  THE  JUDGMENT  AND  EXECUTION. 

X.  General  provisions  relating  to  punishment  of  cbbo* 
XL  Of  appeals. 
XII.  Of  miscellaneous  proceedings. 


TITLE  I. 

*L 

OP  THE  LOCAL  JURISDICTION   OF   PUBLIC  OFFENSES. 

Section  133.  When  a  person  leaves  this  state  to  elude  its  law. 

134.  When  a  crime  is  committed  partly  in  one  county  and  partly  in 

another. 

135.  When  a  crime  is  committed  on  the  boundary  of  two  or  mow 

counties,or  within  five  hundred  yards  thereof. 

136.  Jurisdiction  of  crime  on  board  of  vessel. 

137.  Of  crime  committed  in  the  state  on  board  of  any  railway  train, 

etc. 

138.  Indictment  for  libel. 

139.  Conviction  or  acquittal  in  another  state,  a  bar,  where  the  juris- 

diction i3  concurrent. 

140.  Conviction  or  acquittal  in  another  county,  a  bar,  where  the 

jurisdiction  is  concurrent. 

§  133.  When  a  person  leaves  this  state  to  elude  its  laws.-A 
person  who  leaves  this  state,  with  intent  to  elude  any  law  there- 
of against  duelling  or  prize-fighting,  or  challenges  thereto,  or  to 
do  any  act  forbidden  by  such  a  law,  or,  who  being  a  resident  of 
this  state,  does  an  act  out  of  it,  which  would  be  punishable  a* 
a  violation  of  such  a  law,  may  be  indicted  and  tried  in  any 
county  of  this  state. 

The  case  of  People  v.  Lyon,  1  N.  Y.  Cr.,  400,  was  reversed  in  99  N.  *•« 
210. 

A  person,  charged  in  an  indictment  with  the  ^commission  of  a  fdooy« 
may  be  convicted  upon  proof  that,  although  absent  when  the  crime  **j 
committed,  he  advised  and  procured  its  commission.  People  v.  Blitefl.  * 
St.  Rep.,  4*6;  112  N.  Y.,  70. 

§  134.  When  a  crime  is  committed  partly  in  one  county*11** 

partly  in  another.— When  a  crime  is  committed,  partly  in  one 
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j  and  partly  in  another,  or  the  acts  or  effects  thereof, 

tuting  or  requisite  to  the  consummation  of  the  offense, 

in  two  or  more  counties,  the   jurisdiction  is   in  either 

isse  of  People  r.  Dimick,  3  St.  Rep.,  398;  41  Hun,  634;  5  N.  Y.  Cr., 

ls reversed  in  11  St.  Rep.,  739:  107  N.  Y.,  13. 

sdiction. — Where  the  crime  was  partly  committed  in  the  city  of 

•  and  partly  in  the  city  of  New  York,  the  jurisdiction  is  in  either 
People  v.  Dimick,  11  St.  Rep.,  739;  107  N.  Y.,  13,  33. 

ther  this  section  affects  the  jurisdiction  of  the  Superior  Court  of 

i,  and  whether  such  court  lias  jurisdiction  only  of  crimes  wholly 

tted  within  the  city  of  Buffalo,  qmurc  )    Id. 

lection  28  of  Code  of  Criminal  Procedure. 

re  the  substance  of  the  charge  is  the  wrongful  appropriation  of  prop- 

a  bailee,  the  bailment  made  in  Oswego  county,  and  the  property  to 
rned  there,  but  the  conversion  occurs  outside  of  said  county,  the  re- 
of  the  city  of  Oswego  has  jurisdiction  territorially  over  the  case 
his  section.  Matter  .of  McFarland,  36  St.  Rep.,  574;*  59  Hun,  306;  13 
>upp.,  22. 

rty  may  be  convicted  of  burglary  or  larceny  in  any  county  into 
he  carries  the  stolen  goods.  Haskius  r.  People,  10  N.  Y.,  344.  In 
?  of  the  larceny,  it  is  sufficient  to  allege  the  taking  to  have  been  in 
nty  where  the  indictment  is  found.  Id.  But  an  indictment  for  the 
y,  in  a  county  other  than  that  in  which  the  burglarious  entry  was 
iiust,  it  seems,  set  out  the  facts  specifically,  to  bring  it  within  the 

Id. 
-e  the  defendant  promised  at  Oswego  to  marry  a  woman  and  on  the 
ly  went  with  her  to  Watertown  in  another  county,  and  there  seduced 
ier  such  promise,  the  grand  jury  of  Oswego  county,    under  this 

had  jurisdiction  to  find  an  indictment  for  seduction.  People  t?. 
30  St.  Rep.,  45;  9  N.  Y.  Supp.,  938. 

m  50  of  2  R.  S.,  727,  which  declares  that  a  person  committing  a 
y  and  larceny  in  one  county  and  carrying  the  stolen  property  into 

•  county,  may  be  indicted,  tried  and  convicted  for  the  burglary  in 
or  countv,  as  if  the  crime  had  been  there  committed,  was  held  to  be 
the  legislative  power  and  valid.  Mack  r.  People,  82  N.  Y.,  235.  It 
a\  that  the  offender  might  be  indicted  in  the  court  of  general  ses- 

the  county  where  he  is  found  with  the  fruits  of  his  crime.     Id. 
3eople  v.  Dowling,  84  N.  Y. ,  478,  a  case  decided  under  chap.  167  of 

35.  When  a  crime  is  committed  on  the  boundary  of  two 
re  counties,  or  within  five  hundred  yards  thereof.— When 
e  is  committed  on  the  boundary  of  two  or  more  counties, 
lihi  five  hundred  yards  thereof,  the  jurisdiction  is  in 
county. 

ial  sessions. — This  section  does  not  confer  jurisdiction  upon  courts 

a  1  sessions  or  magistrates  holding  such  courts.    People  v.  Bates,  38 

*2. 

ctment. — The  jurisdiction  conferred  over  crimes  committed  on  the 

ry  of  a  county  and  within  500  yards  thereof  is  limited  to  courts  pro- 

;  by  indictment.    Id. 

rrand  jury  of  a  county  have  jurisdiction  over  an  offense  committed 

her  county,  but  within  500  vards  of  their  county  line.    People  v, 

56  N.  Y.,95. 

he  purposes  of  criminal  jurisdiction,  an  offense  is  committed  on  the 

ry  Tbetween  adjacent  counties  if  perpetrated  within  600  yards  of 

ndary  line.    People  v.  Davis,  36  N.  Y.,  77. 

J6.  Jurisdiction  of  crime  on  board  a  vessel.— When  a  crime 
imitted  in  this  state  on  board  of  a  vessel  navigating  a 
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river,  lake,  or  canal,  or  lying  therein  in  the  course  of  her  voyage, 
or  in  respect  to  any  portion  of  the  cargo  or  lading  of  such  boat 
or  vessel,  the  jurisdiction  is  in  any  county  through  which,  or 
any  part  of  which,  such  river  or  canal  passes,  or  in  which  such 
lake  is  situated,  or  on  which  it  borders,  or  in  the  county  where 
such  voyage  terminates,  or  would  terminate  if  completed 

It  is  necessary,  in  order  to  give  the  courts  of  a  county  jurisdiction  over 
an  offense  under  tliis  section,  to  allege  in  the  indictment,  and  prove  upon 
the  trial,  that  the  crime  was  committed  on  board  of  the  boat  or  vessel,  ami 
that  the  boat  or  vessel,  on  that  trip  or  voyage,  had  passed  through  some 
part  of  the  county  of  venue.     Larkm  v.  People,  61  Barb.,  226. 

§  137.  Of  crime  committed  in  the  state  on  board  of  any  railway 
train,  etc.— "When  a  crime  is  committed  in  this  state,  in  or  on  board 
of  any  railway  engine,  train  or  car,  making  a  passage  or  trip 
on  or  over  any  railway  in  this  state,  or  in  respect  to  any 
portion  of  the  lading  or  freightage  of  any  such  railway  train. 
or  engine  car,  the  jurisdiction  is  in  any  county  through  which. 
or  any  part  of  which,  the  railway  train  or  car  passes,  or  has 
passed  in  the  course  of  the  same  passage  or  trip,  or  in  any 
county  where  such  passage  or  trip  terminates,  or  would  ter- 
minate if  completed. 

§  138.  Indictment  for  libel.— When  a  crime  of  libel  is  com- 
mitted by  publication  in  any  paper  in  this  state,  against  a 
person  residing  in  the  state,  the  jurisdiction  is  in  either  the 
county  where  the  paper  is  published,  or  in  the  county  where  the 
party  libeled  resides.  But  the  defendant  may  have  the  place 
of  trial  changed  to  the  county  where  the  libel  is  printed,  on  ex- 
ecuting a  bond  to  the  complainant  in  the  penal  sum  of  not  less 
than  $250,  nor  more  than  $1,000,  conditioned,  in  case  the  de- 
fendant is  convicted,  for  the  payment  of  the  complainant's 
reasonable  and  necessary  traveling  expenses  in  going  to  and 
from  his  place  of  residence  and  the  place  of  trial,  and  his  neces- 
sary expenses  in  attendance  thereon,  winch  bond  must  be 
signed  by  two  sufficient  sureties,  to  be  approved  by  the  judge 
of  a  court  of  record  exercising  criminal  jurisdiction. 

Whenever  the  crime  of  libel  is  committed  against  a  person  not 
a  resident  of  this  state,  the  defendant  must  be  indicted  and  the 
trial  thereof  had  in  the  county  where  the  libel  is  printed  and 
published.  But  if  the  paper  does  not,  upon  its  face,  purport  to 
bo  printed  or  published  in  a  particular  county  of  this  state,  the 
defendant  may  be  indicted  and  the  trial  thereof  had  in  an' 
county  where  the  paper  is  circulated.  In  no  case  however  can 
the  defendant  be  indicted  for  the  printing  or  publication  of  one 
libel  in  more  than  one  county  of  this  state. 

See  Section  249  of  Penal  Code. 

§  189.  Conviction  or  acquittal  in  another  state,  a  bar,  where 
the  jurisdiction  is  concurrent.— When  an  act  charged  as  a  crim0 
is  within  the  jurisdiction  of  another  state,  territory  or  country* 
as  well  as  -within  the  jurisdiction  of  this  state,  a  conviction  or 
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acquittal  thereof  in  the  former,  is  a  bar  to  a  prosecution  or 
inaictment  therefor  in  this  state. 

See  Section  679  of  Penal  Code  :  fifth  amend.    Federal  Constitution. 

§  140.  Conviction  or  acquittal  in  another  county,  a  bar,  where 
the  jurisdiction  is  concurrent.— When  a  crime  is  within  the 
jurisdiction  of  two  or  more  counties  of  this  state,  a  conviction 
or  acquittal  thereof  in  one  county  is  a  bar  to  a  prosecution 
or  indictment  thereof  in  another. 


TITLE  n. 

OF  THE  TIME  OF  COMMENCING    CRIMINAL  ACTIONS. 

Section   141.  Prosecution  for  murder  may  be  commenced  at  any  time. 
142.  Limitation. 
148.  Defendant  out  of  state. 
144.  Indictment  deemed  found,  when  presented  in  court  and  filed. 

§  141.  Prosecution  for  murder  may  be  commenced  at  any 
time—  There  is  no  limitation  of  time  within  which  a  prose- 
cution for  murder  must  be  commenced.  It  may  be  commenced 
at  any  time  after  the  death  of  the  person  killed. 

Limitation. — Upon  the  trial  of  an  indictment  for  murder,  found  more 
than  five  years  after  the  death  of  the  party  killed,  the  defendant  can  be  con- 
victed of  manslaughter.    People  v.  Dowling,  1  N.  Y.  Cr.,  581. 

The  court,  in  People  v.  Dowling,  ante,  followed  the  case  of  Clark  t>.  State, 
12  Georgia,  350.  In  the  latter  case,  a  similar  statute  was  held  to  apply  to 
the  indictment  on  which  the  defendant  was  arraigned  and  tried,  and  not^to 
the  minor  grade  of  offense,  for  which  he  might  be  found  guilty  on  the  trial 
for  the  higher  grade  of  crime,  of  which  the  grand  jury  accused  him. 

In  People  v.  Mather,  4  Wend. ,  230,  the  crime  of  an  accessary  before  the 
kct  to  a  murder  is  murder,  and  is  not  barred  by  the  statute  of  limitations. 

§  142.  Limitation.— An  indictment  for  a  felony,  other  than 
murder,  must  be  found  within  five  years  after  its  commission, 
except  where  a  less  time  is  prescribed  by  statute.  And  an  in- 
dictment for  misdemeanor  must  be  found  within  two  years 
after  its  commission. 

Amended  by  chap.  412  of  1887. 

This  amendment  changed  the  word  "crime"  into  "felony,"  and  added 
the  latter  sentence  of  the  present  section. 

limitation. — While  an  indictment  for  murder  may  be  found  at  any  time 
«ter  the  death  of  the  victim,  other  indictments  must  be  found  within  five 
reare.    People  v.  Dowling,  1  N.  Y.  Cr.,  531. 

Where,  upon  the  reversal  of  the  judgment  and  the  allowance  of  a  demurrer 
J  the  indictment,  more  than  two  years  have  elapsed  since  the  commission 

*  the  alleged  misdemeanors,  the  defendant  cannot  be  reindicted.    People 
^P'Donnell,  15  St.  Rep.,  141; 46  Hun,  362;  7  N.  Y.  Cr.,  350;  10  N.  Y.  Supp., 

Averment. — The  statute  of  limitations  is  not  of  the  nature  or  character 
'  an  exception  which  forms  part  of  the  offense,  and  it  need  not  be  set  out 
id  negatived  in  the  indictment.    People  v.  Dun-in,  2  N.  Y.  Cr.,  328. 
Commencement. — A  criminal  action  is  commenced  when  the  indict- 
ment is  filed  and  becomes  a  record  of  the  court.    People  v.  Beckwith,  2  N. 

•  Cr.,  29;  People  t>.  Smith,  id.,  45. 

Construction. — A  statute,  limiting  the  time  within  which  indictment* 


52  Code  of  Criminal  Procedure 

must  be  found,  is  to  be  construed  liberally,  when  construction  is  required,  in 
favor  of  the  criminal.     People  v.  Lord,  12  Hun,  282. 

Demurrer. — A  demurrer  cannot  be  interj>osed  upon  the  ground  that  it 
appears  by  the  indictment  that  the  prosecution  is  barred  by  the  statute  of 
limitations.     People  i\  Durrin,  2  N.  Y.  Cr.,  328. 

How  pleaded.— The  defense  of  the  statute  of  limitations,  cannot  be  set 
up  by  special  plea,  under  the  Criminal  Code,  but  may  be  proved  under  the 
general  issue  of  not  guilty.     Id. 

Retroactive.— A  statute  of  limitations,  increasing  the  length  of  time 
within  which  indictments  may  be  found,  is  not  retroactive.  People  c.  Lord* 
12  Hun,  282. 

§  143.  Defendant  out  of  state.— If,  when  the  crime  is  committed, 
the  defendant  be  without  the  state,  the  indictment  may  be  found 
within  the  term  herein  limited  after  his  coming  within  the  state, 
and  no  time,  during  which  the  defendant  is  not  an  inhabitant  of, 
or  usually  resident  within,  the  state,  or  usually  in  personal  attend- 
ance upon  business  or  employment  within  the  state,  is  part  of  the 
limitation.  [Am'd  by  ch.  552  of  1895.  To  take  effect  Sept  1, 1895.] 

This  amendment  inserted  the  words  *'  or  usually  in  personal  attendance  upon 
business  or  employment  within  the  state." 

It  is  essential  to  the  running  of  the  statute  of  limitations  that  the  defendant 
should  have  been  within  the  state.     People  r.  Durrin.  2  N.  Y.  Cr.,  884. 

§  144.  Indictment  deemed  found,  when  presented  in  court 
and  filed.— An  indictment  is  found,  within  the  meaning  of  the 
last  three  sections,  when  it  is  duly  presented  by  the  grand  jury 
in  open  court,  and  there  received  and  filed. 


TITLE  m. 

OF  THE  INFORMATION    AND    PROCEEDINGS     THEREON  TO  THE 
COMMITMENT   INCLUSIVE. 

Chapter    I.  The  information. 

II.  The  warrant  of  arrest. 

III.  Arrest  by  an  officer,  under  a  warrant. 

IV.  Arrest  by  an  officer,  without  a  warrant. 
V.  Arrest  by  a  private  person. 

VI.  Retaking,  after  an  escape  or  rescue.  . 

VII.  Examination  of  the  case,  and  discharge  of  the  defendant  or 
holding  liim  to  answer. 

CHAPTER  I. 

THE   INFORMATION. 

Section  145.  Information  defined. 

146.  Magistrate,  defined. 

147.  Who  are  magistrates. 

§  145.  Information  defined.— The  information  is  the  allegation 
made  to  a  magistrate,  that  a  person  lias  been  guilty  of  #>me 
designated  crime. 

Sufficiency .— A  plain  statement  of  the  acts  of  which  complaint  is  JJ^J' 
-without  stating  the  evidence,  is  sufficient.  Hewitt  v.  Newberger* «  w> 
Eep.,  813;  66  Hun,  232:  20  N.  Y.  Supp.,  913.  ^ 

Informations  lodged  before  committing  magistrates,  and  warranto  v&*** 
upon  them,  are  not' exacted  to  be  drawn  with  the  same  technical  accuw 
that  an  indictment  should  be.     Id. 
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>  information  to  the  magistrate  must  allege  that  the  defendant  has  been 
'  of  some  designated  crime.    People  ex  rel.  Baker  r.  Be'atty,  39  Hun, 

)rmations  are  sufficient,  if  they  specify,  in  plain  terms,  the  charge 
,  so  stated  that  the  person  proceeded  against  knows  exactly  what  is 
ed  against  him.     Hewitt  v .  Newberger,  ante. 

People  t>.  Nowak,  24  St.  Rep.,  275  ;  1  Silv.  (Sup.  Ct.),  412 ;  7  N.  Y.  Cr., 
N.  Y.  Supp.,  240 ;  Matter  of  Ramscar,  1  N.  Y.  Cr.,  85  ;  63  How.,  255  ; 

.46.  Magistrate,  defined.— A  magistrate  is  an  officer,  having 

r  to  issue  a  warrant  for  the  arrest  of  a  person  charged  with 

ne. 

3lice  justice  is  a  magistrate  having  power  to  issue  a  warrant  for  the 

of  a  person  charged  with  a  crime.    County  of  Orleans  v.  Winchester, 

Rep.,  411  ;  18  N.  Y.  Supp.,  669. 

People  v.  Nowak,  24  St.  Rep.,  275  ;  1  Silv.  (Sup.  Ct.),  412  ;  7  N.  Y.  Cr.f 

N.  Y.  Supp.,  240 ;  Matter  of  Killoran  ©.  Barton,  26  Hun,  649 ;  14  W. 

190. 

47.  Who  are  magistrates.— The  following  persons  are  mag- 
es: 

The  justices  of  the  supreme  court. 
The  judges  of  any  city  court. 
The  county  judges  and  special  county  judges. 
The  city  judge  of  the  city  of  New  York,  and  the  judges  of 
ourt  of  general  sessions  in  the  city  and  county  of  New 

The  justices  of  the  peace. 

The  police  and  other  special  justices  appointed  or  elected 

ity,  village  or  town. 

The  mayors  and  recorders  of  cities.     But  in  the  city  of 

York,  the  only  magistrates  authorized  to  commit  children 

stitutions,  are   the   justices   of    the   supreme   court,   the 

ier,  the  city  judge  of  the  city  of  New  York,  and  judges 

rized  to  hold  the  court  of  general  sessions,  and  the  police 

BS. 

nded  bv  chap.  279  of  1892. 

amendment  changed,  in  first  subdivision,  the  word  "judges"  into 

jes;"  in  fourth  subdivision,  the  word  "  judge"  into  "judges,"  and 

to  subdivision  7  the  latter  sentence. 

lotes  under  preceding  section. 

roner  is  not  one  of  the  magistrates  before  whom  proceedings  under 

s  188-290  may  be  instituted.     People  v.  McGloin,  1  N.  Y.  Cr.,  159 ;  91 

241 ;  12  Abb.  N.  C,  172;  16  W.  Dig.,  253 ;  affg  28  Hun,  150 ;  1  N.  Y. 

">:  16  W.  Dig.,  138. 

mayor  of  Long  Island  City  is,  by  virtue  of  his  office,  a  magistrate. 

>thed  with  judicial  authority  to  conduct  examinations  upon  criminal 

s.     Hommert  v.  Gleason,  38  St.  Rep.,  343  ;  14  N.  Y.  Supp.,  569. 

recorder  of  the  city  of  Oswego  is  a  magistrate  under  this  section* 

of  McFarland,  36  St.  Rep.,  574;  59  Hun,  B06;  13  N.  Y.  Supp.,  22. 

>eople  c.  Nowak,  24  St.  Rep. ,  275 ;  1  Sil.  (Sup.  Ct),  412 ;  7  N.  Y.  Cr.,  70 ; 

.  Supp.,  240;  People  v.  Bates,  38  Hun,  181:  Matter  of  Killoran  v.  Bar- 

Hun,  649  ;  14  w.  Dig.,  490  •  County  of  Orleans  v.  Winchester,  46 St. 

64;  18  N.  Y.  Supp.,  669. 
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CHAPTER  II. 

THE  WARRANT  OF  ARREST. 

Section    148.  Examination  of  the  prosecutor,  and  his  witnesses,  upon  ' 
information. 

149.  Depositions,  what  to  contain. 

150.  In  what  case  warrant  of  arrest  may  be  issued. 

151.  Form  of  the  warrant. 

152.  Name  or  description  of  the  defendant,  in  the  warrant  an-  ^ 

statement  of  the  offense. 

153.  Warrant  to  be  directed  to  and  executed  by  a  peace  officer. 

154.  Who  are  peace  officers. 

155.  Warrant  issued  by  certain  judges. 

156.  Defendant,  how  to  be  disposed  of. 

157.  Indorsement  on  the  warrant  for  service  in  another  county  «  g 

how  and  upon  what  proof  to  be  made. 

158.  Defendant,  arrested  for  felony. 

159.  Defendant,  arrested  for  a  misdemeanor. 

160.  Proceedings  on  taking  bail  from  the  defendant,  in  such  case*^ 

161.  Proceedings,  where  he  is  admitted  to  bail  in  such  case,  bu  -^ 

bail  is  not  given. 
163.  Prisoner  carried  from  county  to  county. 

163.  Power  and  privilege  of  officer. 

164.  When  magistrate  issuing  the  warrant  is  unable  to  act 

165.  Defendant,  upon  arrest,  to  be  taken  before  a  magistrate, 

166.  Defendant  before  another  magistrate  than  the  one  who  issued^ 

the  warrant. 

§  148.  Examination  of  the   prosecutor   and    his  witnesses  * 
Upon  the  information.— When  an  information  is  laid  before  a    - 
magistrate,  of  the  commission  of  a  crime,  he  must  examine  on 
oath  the  informant  or  prosecutor,  and  any  witnesses  he    may 
produce,  and  take  their  depositions  in  writing,  and  cause  them 
to  be  subscribed  by  the  parties  making  them. 

Sufficiency  of  information.— An  affidavit,  which  does  not  set  forth  a 
particular  crime,  but  makes  a  general  charge  of  guilt  without  stating  any 
facts  showing  a  criminal  offense,  is  not  a  sufficient  basis  for  the  examination 
of  the  complainant  and  his  witnesses.  People  v.  Nowak,  24  St.  Rep.,  275 ;  1 
Silv.  (Sup.  Ct),  412 ;  7  N.  Y.  Cr.,  70 ;  5  N.  Y.  Supp.,  240. 

The  omission  of  the  complainant  to  sign  the  deposition  taken  before  a  com- 
mitting magistrate,  as  required  bv  this  section,  is  an  irregularity  wliich  will 
be  held  to  be  waived,  unless  the  defendant  has  interposed  the  objection  at 
the  first  available  opportunity.     People  v.  Winness,  3  N.  Y.  Cr.,  90. 

A  complaint  in  writing,  charging  a  criminal  offense,  though  on  informa- 
tion and  Delief  only  as  to  the  person  suspected  of  having  committed  it,  is 
sufficient  to  authorize  an  investigation  before  a  magistrate  by  the  examina- 
tion of  witnesses.     Blodgett  v.  Race,  18  Hun,  132. 

Warrant. — The  justice  acquires  jurisdiction  to  issue  the  warrant  for  the 
arrest  of  the  accused  from  the  information  laid  before  him.  Tracy  r.  Sea- 
mans,  7  St.  Rep.,  145. 

A  warrant,  which  recites  that  it  was  issued  upon  information  on  oath, 
and  has  the  form  prescribed  by  section  151  of  the  Code  of  Criminal  Pro- 
cedure, is  sufficient.  People  v..  Johnson,  13  St.  Rep.,  48;  46  Hun,  671 ;  7 
N.  Y.  Cr.,402. 

See  Nowak  v.  Waller,  31  St.  Rep.,  458  ;  10  N.  Y.  Supp.,  109. 

§149.  Depositions,  what  to  contain.— The  depositions  must 
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set  forth  the  facts  stated  by  the  prosecutor  and  his  witnesses, 
tending  to  establish  the  commission  of  the  crime  and  the 
guilt  of  the  defendant. 

See  notes  under  section  800,  post. 

Depositions. — The  depositions,  upon  which  a  warrant  for  the  arrest  of  an 
offender  is  issued  by  a  magistrate,  may  be  made  on  information  and  belief, 
where  the  acts  and  circumstances,  on  which  such  information  and  belief 
axe  founded,  are  given.     People  p.  Mcintosh,  5  N.  Y.  Cr.,  39. 

The  deposition  must  set  forth  the  facts  tending  to  establish  the  crime  and 
not  merely  the  conclusions  of  the  witnesses.  Matter  of  Rothaker,  11  Abb 
X.  C,  122. 

"Where  the  facts,  stated  in  the  depositions,  do  not  justify  the  issuing  of  a 
warrant,  an  action  for  false  imprisonment  will  lie  against  a  person  who, 
w-ith  a  bad  intent,  prepared  and  procured  a  warrant  to  be  issued,  and  gave 
directions  for  its  service.    Loomis  v.  Render,  2  St.  Rep.,  157  ;  41  Hun,  268. 

The  justice  has  no  right  to  issue  a  warrant,  where  the  facts,  set  forth  in 
ttke  depositions,  do  not  justify  it.    Id. 

-An  affidavit  not  prepared  by  the  justice,  and,  in  no  sense,  a  statement  of 
facts  tending  to  show  a  criminal  offense,  does  not  constitute  a  deposition 
w-ithin  the  meaning  of  this  section.  People  v.  Nowak,  24  St.  Rep.,  275  ;  1 
Silv.  (Sup.  Ct.),  412  ;  7  N.  Y.  Cr.,  70. 

See  Tracy  v.  Seamans,  7  St.  Rep.,  145. 

§  150.  In  what  case  warrant  of  arrest  may  be  issued.— If 
the  magistrate  be  satisfied  therefrom,  that  the  crime  complained 
of  has  been  committed,  and  that  there  is  reasonable  ground  to 
believe  that  the  defendant  has  committed  it,  he  must  issue  a 
Warrant  of  arrest. 

„     Sufficient  basis.— The  justice  is  required,  by  section  150  of  the  Code,  to 
jssue  a  warrant  in  all  cases  on  sufficient  complaint  made.     People  ex  rel. 
*Vaser  v.  Board,  etc.,  17  St.  Rep.,  875. 
©ee  notes  under  section  149,  ante. 

The  question  is  presented  to  the  magistrate  whether  or  not  the  informa- 
tion, embraced  in  the  depositions,  states  any  crime  which  authorizes  the 
issuing  of  a  warrant.    Tracy  v.  Seamans,  7  St.  Rep.,  145. 

The  magistrate  must  have  evidence  of  probable  cause,  both  as  to  the  coni- 
Skiission  of  the  offense  and  the  guilt  of  the  offender,  before  he  can  have 
3 virisdiction  to  cause  the  arrest.  Blodgettr.  Race,  18  Hun,  132.  Suspicion 
^Hd  belief  as  to  the  defendant's  guilt,  are  insufficient.     Id. 

The  deposition  must  tend  to  establish  the  commission  of  the  crime,  and 
**vust  state  the  particulars  of  a  specific  offence.  People  v.  Nowak,  24  St. 
Hep.,  275  ;  1  Silv.  (Sup.  Ct.),  412  ;  7  N.  Y.  Cr.,  70. 

All  that  is  required  to  protect  a  magistrate  in  issuing  a  criminal  warrant 
is,  that  the  evidence  produced  is  colorable, — something  upon  which  the 
judgment  is  called  upon  to  act  in  determining  the  question  of  probable 
cause.    Pratt  v.  Bogardus,  49  Barb.,  89. 

On  an  information  for  larceny,  the  depositions  must  contain  an  accurate 
description  of  the  property  claimed  to  have  been  stolen,  and  a  statement  of 
facts  tending  to  establish  the  commission  of  the  crime  charged,  in  order  to 
confer  jurisdiction  upon  the  magistrate  to  issue  a  warrant.  Tracy  v.  Sea- 
mans, 7  St.  Rep.,  146. 

See  matter  of  Killoran  v.  Barton,  26  Hun,  649  ;  14  W.  Dig.,  490  ;  People  v. 
Board, etc.,  17St.  Rep.,  875  ;  2N.  Y.  Supp.,  611. 

§  151.  Form  of  warrant.— A  warrant  of  arrest  is  an  order  in 
writing  in  the  name  of  the  people,  signed  by  a  magistrate,  com- 
manding the  arrest  of  the  defendant,  and  may  be  substantially 
in  the  following  form,  the  blanks  being  properly  filled : 
44  County  of  [  ]. 

44  In  tne  name  of  the  people  of  the  State  of  New  York,  to  any 
peace  officer  in  the  [  ]. 
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"  Information,  upon  oath,  having  been  this  day  laid  before  me 
that  the  crime  of  [  ]  has  been  committed  and  ac- 

cusing [  ]  thereof, 

%i  You  are  therefore  commanded  forthwith  to  arrest  the  above- 
named  [  ],  and  bring  him  before  [  ],  at  [  ]. 
"  Dated  at  [                 ],  this                 day  of                  ,  18 


u  Justice  of  the  peace." 

[       ] 

The  warrant  must  direct  that  the  defendant  be  brought  before 
the  magistrate  issuing  the  warrant:  or,  if  the  offense  was  com- 
mitted in  another  town,  and  is  one  of  which  a  court  of  special  ses- 
sions lms  jurisdiction  to  try,  or  which  a  magistrate  has  jurisdiction 
to  henr  and  determine,  he  must  direct  that  the  defendant  be 
brought  before  a  magistrate  of  the  town  in  which  the  offense  was 
committed. 

Ani'd  by  chap.  880  of  1895.    Id  effect  January  1,  1896. 

Amended  by  chap.  860  of  1882. 

This  amendment  changed  the  words  "  To  any  sheriff,  constable,  marshal 
or  policeman,"  into  the  words  "  To  any  peace  officer." 

Amended  by  chap.  458  of  1893. 

Tli is  amendment  omitted  names,  etc.,  and  created  blanks,  and  added  the 
last  provision  of  the  present  section. 

It  goes  into  effect,  Sept.  1,  1893. 

Form  and  contents.— This  section  prescribes  the  form  of  the  warrant 
of  arrest,  and  indicates  what  shall  be  its  substance.  People  ex  rel.  Baker 
v.  Beatty,  39  Hun,  477. 

It  is  never  necessary  to  state,  in  a  criminal  warrant,  the  evidence  bv 
which  the  charge  is  to  be  supported.  Pratt  v.  Bogardus,  49  Barb.,  89.  All 
that  is  required,  in  that  particular,  is  to  recite  the  accusation.  Id.  This 
requirement  is  satisfied  by  a  statement  which  indicates,  with  reasonable 
certainty,  the  crime  sought  to  be  charged.     Id. 

The  warrant,  by  section  151  of  the  Code,  is,  in  substance,  required  to  be 
returnable  before  the  justice  who  issued  it,  except  in  case  of  his  absence  or 
inability  to  act.     People  ex  rel.  Fraser  v.  Board,  etc.,  17  St.  Rep.,  875. 

The  warrant  for  the  offense  of  malicious  trespass  upon  lands,  etc.,  under 
subdivision  18  of  section  50  of  the  Code  of  Criminal  Procedure,  was  held  to 
be  sufficient  in  form,  in  People  c.  Upton,  29  St.  Rep.,  777 ;  9  N.  Y.  Supp.. 
685. 

See  People  r.  Johnson,  13  State  Rep.,  48 ;  46  Hun,  671 ;  Matter  of  Killoran 
v.  Barton,  26  Id..  649 :  14  W.  Dig.,  490 ;  People  v.  Board,  etc.,  17  St  Rep., 
875:  2N.  Y.  Supp.,  611. 

§  152.  Name  or  description  of  the  defendant  in  the  warrant, 

and  statement  of  the  offense.— The  warrant   must    specify  the 

name  of  the  defendant,  or  if  it  be  unknown  to  the  magistrate, 

the  defendant  maybe  designated  therein  by  any  name.     It  must 

also  .state  an  offense  in  respect  to  which  the  magistrate  li&> 

authority  to  issue  the  warrant,  and  the  time  of  issuing  it,  and 

the  city,  town  or  village,  where  it  was  issued,  and  be  signed  by 

the  magistrate  with  his  name  of  office. 

Statement  of  offense. — A  warrant,  which  states  an  offense  in  respw* 
to  which  the  magistrate  has  authority  to  issue  a  warrant  and  as  to  which  1# 
has  jurisdiction,  is  sufficient  in  form.*  People  r.  Upton,  29  St.  Rep.,  778:  9 
N.  Y.  Supp.,  6*5.  It  is  not  necessary  to  set  up  in  the  warrant  the  circum- 
stances of  the  offense.     Id. 

Where  the  depositions  fail  to  show  that  the  property  lias  been  stolen  bv 
the  accused,  the  magistrate  has  no  jurisdiction  to  issue  a  warrant  for  hi* 
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for  such   offense.    Tracy  v.  Seamans,  7   St.    Rep.,  147:   26   W. 
117. 

me  of  defendant. — The  warrant  must  so  describe  the  person  In- 
d  that  the  officer  will  know  whom  to  arrest,  and  the  party  whose 
j  is  threatened  may  know  whether  he  is  bound  to  submit.     Miller  r. 
,  28  Barb.,  630. 
People  ex  rel.  Baker  t.  Beatty,  39  Hun,  477. 

153.  Warrant,  to  be  directed  to  and  executed  by  a  peace 

».— The  warrant  must  be  directed  to,  and  executed  by,  a 

e  officer. 

rection. — A  criminal  warrant  must  contain  a  command,  or  a  require- 
in  the  nature  thereof,  to  the  person  to  whom  it  is  directed,  to  make 
rrest    Abbott  v.  Booth,  51  Barb..  551. 

?  direction  is  an  essential  part  of  every  warrant.  Id.  Unless  it  is 
ted  to  the  sheriff  or  the  constables  of  the  county,  or  town,  or  to  some 
idual  officer,  it  is  not  a  proper  or  sufficient  warrant.  Id.  Authority 
ot  be  conferred  upon  a  person  to  execute  the  warrant  by  an  indorse- 
thereon,  signed  by  the  justice.     Id. 

154.  Who  are  peace  officers.— A  peace  officer  is  a  sheriff  of 

uuty,  or  his  under-sheriff  or  deputy,  or  a  constable,  marshal, 

iq  constable  or  policeman  of  a  city,  town  or  village. 

leiided  by  chap.  360  of  1882. 

is  amendment  added  to  the  original  section  the  words,  "  or  his  under- 

ff." 

155.  Warrant  issued  by  certain  judges.— If  the  warrant  be 
fd  by  a  judge  of  the  supreme  court,  recorder,  city  judge  vc 
eof  a  court  of  general  sessions  in  the  city  and  county  of  New 
f,  or  by  a  county  judge,  or  by  a  recorder  of  a  city,  where 
diction  is  conferred  by  law  upon  such  recorder,  or  by  a  judge 
ie  city  court,  it  may  be  directed  generally  to  any  peace  officer 
ie  state,  and  may  be  executed  by  any  of  those  officers  to  whom 
*y  be  delivered. 

i'd  by  chap.  880  of  1895.    In  effect  January  1, 1896. 

lended  by  chap.  860  of  1882. 

a  amendment  inserted  the  words  "  recorder,  city  judge  or  judge  of  a 

of  general  sessions,"  and  changed  the  words  "  to  any  sheriff,  constable, 

hai  or  policeman,"  into  the  words  "  to  any  peace  officer." 

tended  by  chap.  462  of  1893. 

s  amendment  inserted  the  words  *'  or  by  the  recorder  of  a  city,  where 

liction  is  conferred  by  law  upon  such  recorder."    It  goes  into  effect, 

1  1893 

County  of  Orleans  v.  Winchester,  45  St.  Rep.,  411  ;  18  N.  Y.  Supp.,  669. 

156.  Defendant,  how  to  be  disposed  of.— If  it  be  issued  by- 
other  magistrate,  it  may  be  directed  generally  to  any  peace 
*r  in  the  county  in  which  it  is  issued,  and  may  be  executed 
iat  county;   or  if  the  defendant  be  in  another  county,  it 

be  executed  therein,  upon  the  written  direction  of  a 
strate  of  such  other  county  indorsed  upon  the  warrant, 
-d  by  him,  with  his  name  of  office,  and  dated  at  the  city, 
i  or  village  where  it  is  made,  to  the  following  effect :  This 
ant  may  be  executed  in  the  county  of  Monroe,  [or  as  the 
may  be.] 
lended  by  chap.  360  of  1882. 
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This  amendment  changed  the  words  "to  any  sheriff,  constable,  mare 
or  policeman,"  into  the  words  "  to  any  peace  officer." 

When  arrested. — A  criminal  warrant,  issued  by  a  police  justice  o 
city  or  village,  may  be  executed  within  the  county  outside  of  the  limite 
the  citv  or  village.  County  of  Orleans  v.  Winchester,  45  St.  Rep.,  411 ; 
N.  Y.  Supp.,  669. 

Where  admitted  to  bail.— Under  the  provisions  of  section  50  of  2  R. 
728,  one,  arrested  upon  a  warrant  after  indictment,  may  be  admitted 
bail  by  a  supreme  court  justice  in  the  county  where  he  is  arrested,  thot 
the  indictment  was  found  in  another  county.    People  v.  Clews,  77  N.  Y„ 

A  person  who,  on  being  arrested  by  -virtue  of  a  criminal  warrant, 
dorsed  pursuant  to  statute,  is  discharged  from  arrest  by  a  justice  of 
peace  of  the  county  where  he  is  arrested,  on  giving  a  recognizance,  can 
be  arrested  without  new  process.    Doyle  v.  Russell,  80  Barb.,  300. 

The  constable  can,  by  virtue  of  a  valid  and  regularly  endorsed  warn 
only  arrest  the  offender  and  take  him  before  a  justice  of  the  peace  of 
county  of  the  endorsing  justice,  if  the  offense  is  bailable,  or  convey  liim 
the  county  where  the  offense  was  committed.  Green  r.  Rumsev,  2  Wei 
611.  He  has  no  authority  to  carry  the  arrested  party  to  another  cour 
Id. 

One  indicted  in  a  county  remote  from  his  home,  and  arrested  elsewlx 
while  the  court,  which  alone  may  give  him  a  speedy  trial,  or,  as  a  coi 
let  him  to  bail,  is  not  in  session,  should  have  a  ready  means  of  giving  I 
in  his  own  vicinage.    People  r.  Clews,  77  N.  Y.,  44. 

§  157.  Indorsement  on  the  warrant  for  services  in  anotl 
county,  how  and  upon  what  proof  to  be  made.— The  indor 
nient  mentioned  in  the  last  section  can  not,  however,  be  raai 
unless  upon  the  oath  of  a  credible  witness,  in  writing,  indoia 
on  or  annexed  to  the  warrant,  proving  the  handwriting  of  t 
magistrate  by  whom  it  was  issued.  Upon  this  proof,  the  mi 
istrnte  indorsing  the  warrant  is  exempted  from  liability  to 
civil  or  criminal  action,  though  it  afterward  appear  that  t 
warrant  was  illegally  or  improperly  issued. 
See  notes  under  the  last  section. 

§  158.  Defendant,  arrested  for  felony.— Jf  the  crime  charcr 
in  the  warrant  be  a  felony  the  officer  making  the  arrest  mi 
take  the  defendant  before  the  magistrate  who  issued  the  w 
rant,  or  some  other  magistrate  in  the  same  county,  as  provid 
in  section  164. 

See  notes  under  section  156,  ante. 

Felony. — A  person,  who  is  arrested  by  virtue  of  a  warrant,  indorsed  p 
suant  to  statute,  for  an  offense  punishable  by  imprisonment  in  the  st 
prison,  cannot  be  let  to  bail  in  the  county  where  the  arrest  is  made,  but  m 
oe  taken  to  the  county  in  which  the  warrant  was  issued.  Clark  r.  CI*" 
land,  0  Hill,  344. 

Where  the  offense  is  punishable  with  death  or  imprisonment  in  a  sfc 
prison,  the  officer,  making  the  arrest,  must  convey  the  prisoner  before soi 
magistrate  of  the  county  where  the  warrant  was  originally  issued.  F*°! 
ex  rel.  Sichel  v.  Chapman,  30  How.,  202  ;  People  v.  Clews,  77  N.  Y..  39. 

In  cases  of  felony,  the  magistrate  who  issues  the  warrant,  has  exclufl 
jurisdiction,  except  in  case  of  his  absence  or  inability  to  act  P^0! 
ex  rel.  Navagh  r.  Prink,  4  St.  Rep.,  162;  41  Hun,  193,  4  N.  Y.  Cr.,497: 
W.  Di£.,  509. 

The  Code  of  Criminal  Procedure  has  deprived  the  magistrate  of  anow 
town  of  the  right  to  send  the  case  to  a  magistrate  of  the  town  where  t 
offense  was  committed.  People  ex  rel.  Fraser  t?.  Board,  etc.,  17  St.  R*P-:^ 
2  N.  Y.  Supp.,  611.  He  must  proceed  with  the  examination  or  trial  Id- 
Sections  158,  161  and  164  require  the  person  arrested  to  be  taken  befc 
the  justice  who  issued  the  warrant,  except  when  the  justice  is  absent 


Of  the  State  of  New  York.  59 

table  to  act,  or  the  prisoner  is  arrested  out  of  the  county  for  a  crime 
» than  a  felony.    Id. 

No  exception  is  made  for  a  case  when  the  justice  issuing  the  warrant 
rides  out  of  the  town  where  the  crime  was  committed.    Id. 
The  provisions  of  chap.  455  of  1847,  so  far  as  they  require  a  warrant  to 
returnable  before  some  magistrate  in  the  town  where  the  offense  was 
mmittedand  give  him  jurisdiction  to  proceed  with  the  case,  are,  byimpli- 
tion,  repealed  oy  the  Code  of  Criminal  Procedure.    Id. 
Charge  upon  town.— But  the  provisions  of  said  act,  which  impose 
e  obligation  to  pay  the  expenses  of  the  arrest,  examination  and  trial 
x>n  the  town  where  the  offense  was  committed,  are  not  repealed.    Id. 
The  fees  for  criminal  proceedings  before  a  magistrate  of  another  town 
b  a  lawful  charge  against  the  town  where  the  offense  was  committed.    Id. 

§  159.  Defendant,  arrested  for  a  misdemeanor.— If  the  crime 
larged  in  the  warrant  be  a  misdemeanor,  and  the  defendant  be 
Tested  in  another  county,  the  officer  must,  upon  being  required 
jr  the  defendant,  take  him  before  a  magistrate  in  that  county, 
ho  must  admit  the  defendant  to  bail,  for  his  appearance  before 
le  magistrate  named  in  the  warrant,  and  take  bail  from  him 
jcordingly. 

Misdemeanor. — If  the  prisoner  is  arrested,  in  another  county,  for  a 
isdemeanor,  it  seems  that  it  is  competent  for  a  magistrate  of  that  county 
let  him  to  bail.  People  ex  rel.  Navagh  v.  Frink,  4  St.  Rep.,  162 ;  41  Hun, 
«;3N.  Y.  Cr.,  297. 

Where  the  offense  is  not  punishable  by  death  or  by  imprisonment  in  a 
ate  prison,  the  prisoner  may  bo  let  to  bail  by  a  magistrate  of  the  county 
which  he  was  arrested.  People  ex  rel.  Sichel  c.  Chapman,  80  How.,  202  ; 
»ple  o.  Clews,  77  N.  Y.,  39. 

§  160.  Proceedings  on  taking  bail  from  the  defendant  in 
ich  case.— On  taking  bail,  the  magistrate  must  certify  that 
■cton  the  warrant,  and  deliver  the  warrant  and  undertaking  of 
iil  to  the  officer  having  charge  of  the  defendant.  The  officer 
ust  then  discharge  the  defendant  from  arrest,  and,  without 
slay,  deliver  the  warrant  and  undertaking  to  the  magistrate 
jfore  whom  the  defendant  is  required  to  appear. 
§  161.  Proceedings  where,  etc.,  but  bail  is  not  given.— If,  on 
'6  admission  of  the  defendant  to  bail,  as  provided  in  section 
ie  hundred  and  fifty-nine,  bail  be  not  forthwith  given,  the 
ficer  must  take  the  defendant  before  a  magistrate  as  directed 
r  the  warrant,  or  some  other  magistrate  in  the  same  town  or 
•unty,  as  provided  in  section  one  hundred  and  sixty-four. 

Ain'd  by  chap.  458  of  1893. 

rhis  amendment  substituted,  after  the  word  "  Magistrate,"  for  "  who 

ued,"  the  words,  "  as  directed  by."    It  will  go  into  effect,  Sept.  1,  1893. 

3ee  notes  under  section  158,  ante. 

People  u.  Board  of  Auditors,  17  St.  Rep.,  875,  2  N.  Y.  Supp.,  611. 

§  162.  Prisoner  carried  from  county  to  comity.— An  officer 

30  has   arrested  a   defendant  on  a  criminal  charge,  in  any 

unty,  may  carry  such   prisoner   through  such  parts  of  any 

unty  or  counties  as  shall  be  in  the  ordinary  route  of  travel 

>m  the  place  where  the  prisoner  shall  have  been  arrested,  to 

e  place  where  he  is  to  be  conveyed  and  delivered  under  the 

ocess  by  which  the  arrest  shall  have  been  made  ;  and  such 

nveyance  shall  not  be  deemed  an  escape. 
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A  person,  arrested  in  one  county,  is  not  subject  to  arrest  on  any  civil 

?irocess  in  passing  through  another  county  in  tne  ordinary  route  of  travei 
rom  the  place  of  arrest  to  the  place  to  which  he  is  to  be  conveyeu 
according  to  the  command  of  the  process  under  which  the  arrest  was  made. 
Love  r.  Humphrey,  9  Wend.,  204. 

§  163.  Power  and  privilege  of  officer.— While  passing  througli 
such  other  county  or  counties,  the  officers  having  the  prisunei 
in  their  charge  shall  not  be  liable  to  arrest  on  civil  process 
and  they  shall  have  the  like  power  to  require  any  citizen  tc 
aid  in  securing  such  prisoner,  and  to  retake  him  if  he  escapes,  a* 
if  they  were  in  their  own  county ;  and  a  refusal  or  neglect  tc 
render  such  aid  shall  be  an  offense  in  the  same  manner  as  ii 
they  were  officers  of  the  county  where  such  aid  shall  be 
required. 

§  164.  "When  magistrate  issuing  the  warrant  is  unable  to  act- 
When,  by  the  preceding  sections  of  this  chapter,  the  defendant 
is  required  to  1*3  taken  before  the  magistrate  who  issued  tlit 
warrant  [or  before  a  magistrate  of  the  town  in  which  tlie 
offense  was  committed],  he  may,  if  that  magistrate  be  absent  oi 
unable  to  act,  be  taken  before  the  nearest  or  most  accessible 
magistrate  in  the  [town  in  which  the  magistrate  before  whon 
the  warrant  is  returnable  resides,  if  there  be  sucli  a  magistral 
accessible  and  qualified  to  act,  and  otherwise,  before  the  neares 
or  most  accessible  magistrate  in  the]  same  county.  The  office 
must,  at  the  same  time,  deliver  to  the  magistrate  the  warran 
with  his  return  indorsed  and  subscribed  b}r  him. 

Am'd  by  chap.  458  of  1893. 

Tills  amendment  introduced  the-  portions  included  within  brackets, 
will  go  into  effect,  Sept.  1,  1893. 

See  note  under  section  158,  ante. 

Absence  or  inability. — This  section  seems  to  contemplate  the  takii 
ot  persons,  arrested  for  a  felony,  before  the  magistrate  who  issued  t 
warrant,  except  in  case  of  his  absence  or  inability  to  act  People  ex  r« 
Navagh  p.  Frink,  4  St.  Rep.,  162  ;  41  Hun,  193 ;  4  N.  Y.  Cr.,  297. 

The  warrant  is  not  spent,  if  the  justice,  on  the  defendant  being  broug 
before  him,  declares  himself,  after  calling  the  parties,  unable  to  try  t 
cause,  rnd  directs  them  to  go  before  another  justice.    Arnold  c.  Steeves, 
"Wend.,  515.    Nor  is  the  defendant  entitled  to  be  discharged,  if  the  ne 
justice  before  whom  he  is  taken  is  also  unable  to  try  the  cause.    Id. 

See  People  ex  rel.  Sichel  v.  Chapman,  30  How.,  202 ;  People  t.  ClewB, 
N.  Y.,  39  ;  People  ex  rel.  Fraser  v.  Board,  etc.,  17  St.  Rep.,  872 ;  2  >T. 
Supp.  611. 

§  105.  Defendant,  uponarrest,  to  be  taken  before  oagietrate.- 

The  defendant  must  in  all  cases  be  taken  before  the  magistrat 

without  unnecessary  delay,  and  he  may  give  bail  at  any  hour  o 

the  day  or  night. 

Amended  by  chap.  360  of  18S2. 

This  amendment  provided  for  giving  bail,  and  added  a  provision  for  tltf 
cities  of  New  York  and  Brooklyn. 

Am'd  by  chap.  604  of  1887. 

This  amendment  eliminated  the  provision  made  by  the  former  amend- 
ment for  the  cities  of  New  York  and  Brooklyn. 

Detention  of  prisoner.— Previous  to  the  Revised  Statutes,  the  con- 
stable had  a  riphtto  detain  a  defendant  for  a  reasonable  time,  while  making 
&  bona  fide  effort  to  find  a  magistrate  to  hear  the  cause.    Arnold  c.  Steeve* 
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)WencL,  515.  The  period  was  fixed  by  the  Revised  Statutes  at  12  hours. 
L  Whether  there  is  any  precise  limitation  to  the  period  under  the  Crim- 
lal  Code,  qucere. 

A  magistrate  has  no  authority  to  order  a  person,  accused  of  a  criminal 
ffense,  to  be  committed  until  a  subsequent  day,  for  examination,  without 
le  accused  being  first  brought  before  him.  Pratt  v.  Hill,  16  Barb.,  303. 
[emay,  upon  the  accused  being  brought  before  him,  detain  him  a  reason- 
ble  time  tor  examination. 

It  was  held,  in  Hawley  v.  Butler,  48  Barb.,  101,  that  an  officer,  on  arrest- 
lg  a  deserter  under  section  6,  chap.  75  of  U.  S.  Sess.  L.  of  1863,  was  bound  to 
tnbrace  the  first  opportunity  to  bring  the  prisoner  before  a  competent 
•ibunal,  where  he  might  be  tried  for  the  offense  charged. 

§  166.  Defendant  before  another  magistrate  than  the  one  who 
asued  warrant.— If  the  defendant  be  taken  before  a  magistrate 
ther  than  the  one  who  issued  the  warrant,  the  depositions  on 
rhich  the  warrant  was  granted  must  be  sent  to  that  magistrate, 
ir  if  they  can  not  be  procured,  the  prosecutor  and  his  witnesses 
mist  be  summoned  to  give  their  testimony  anew. 

CHAPTER  III. 

ARREST  BY   AN   OFFICER,    UNDER   A   WARRANT. 

Section  167.  Arrest,  defined. 

168.  By  whom  an  arrest  may  bo  made. 

169.  Every  person  bound  toaid  an  officer  in  an  arrest. 

170.  When  the  arrest  may  be  made. 

171.  How  an  arrest  is  made. 

172.  No  further  restraint  allowed  than  is  necessary. 

173.  Officer  must  state  his  authority,  and  show  warrant,   if  re- 

quired. 

174.  If  defendant  flee  or  resist,  officer  may  use  all    necessary 

means  to  effect  arrest. 

175.  176.  When  officer  may  break  open  a  door  or  window. 

§  167.  Arrest,  defined.— Arrest  is  the  taking  of  a  person  into 
'flstody  that  he  may  be  held  to  answer  for  a  crime. 
8ee  Matter  of  Killoran  v.  Barton,  26  Hun,  649  ;  14  W.  Dig.,  490. 
5  168.  Who  may  arrest.— An  arrest  may  be, 
!•  By  a  peace  officer,  under  a  warrant ; 

2.  By  a  peace  officer,  without  a  warrant ;  or 

3.  By  a  private  person. 

yhoto  make  arrest. — This  section  designates  the  persons  who  can 
^  an  arrest.     People  v.  Shanley,  40  Hun.  478  ;  4  N.  Y.  Cr.,  72. 

A°  arrest  for  a  misdemeanor,  not  committed  in  the  officer's  presence,  is 
?,e  that  must  be  made  by  an  officer  under  a  warrant,  in  order  to  be  justin- 

.  "*e  warrant,  where  the  arrest  cannot  be  made  without  it,  must  be,  at  the 
l,J}e>  in  the  actual  possession  of  the  officer.     Id. 
***  Matter  of  Killoran  v.  Barton,  26  Hun,  649  ;  14  W.  Dig.,  490. 

§  169.  Every  person  bound  to  aid  an  officer  in  an  arrest.— E  very 
^on  must  aid  an  officer  in  the  execution  of  a  warrant,  if  the 
fficer  require  his  aid  and  be  present  and  acting  in  its  execution. 
Aiding  arrest.— -Every  man  is  bound  to  aid  and  assist,  upon  order  or 
jj^ons,  in  preserving  the  peace  and  apprehending  offenders,  and  is  punish- 
a*J  if  he  refuses.  Coyles  v.  Hurtin,  10  John.,  85. 
**  the  officer  has  authority  to  do  the  act,  for  the  doing  of  which  aid  is 
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required,  the  bystander  is  bound  to  obey  and  is  justified  ;  and,  if  he  refuses 
or  neglects,  he  is  guilty  of  a  misdemeanor  and  subject  to  fine  and  imprison- 
ment. Elder  v.  Morrison,  10  Wend.,  137.  If  the  officer  has  no  authority  to 
do  the  act,  the  bystander  is  not  bound  to  obey,  and,  if  he  yields  obedience, 
is  a  trespasser.    Id. 

The  sheriff  may  take  the  power  of  the  county,  if  necessary,  after  resist- 
ance, to  execute  process.  Coyles  v.  Hurtin,  10  John.,  85.  The  officer  is  to 
be  deemed  constructively  present,  so  as  to  justify  the  aiding  bystanders  in 
arresting  the  offenders  during  tiis  temporary  absence  for  the  purpose  of  pro- 
curing further  assistance.     Id. 

§  170.  When  the  arrest  may  be  made.— If   the  crime  charged 

be  a  felony,  the  arrest  may  be  made  on  any  day,  and  at  any 

time  of  the  day  or  during  any  night.     If  it  be  a  misdemeanor 

the  arrest  cannot  be  made  on  Sunday,  or  at  night,  unless  by 

direction  of  the  magistrate  indorsed  upon  the  warrant. 

An  arrest  for  a  misdemeanor  cannot  be  made  in  the  night  time,  unless  by 
direction  of  the  magistrate  endorsed  upon  the  warrant.  Murphy  c.  Kroui. 
8  St.  Rep.,  231  ;  20  Abb.  N.  C,  259. 

§  171.  How  an  arrest  is  made.— An  arrest  is  made  by  an 
actual  restraint  of  the  person  of  the  defendant,  or  by  his  sub- 
mission to  the  custody  of  the  officer. 

Arrest,  what  is.— To  constitute  an  arrest,  an  actual  manual  touching  of 
the  body  is  not  required.  Searls  v.  Viets,  2  T.  &  C. ,  224.  It  is  sufficient  if 
the  party  is  within  the  power  of  the  officer  and  submits  to  the  arrest.  Id- 
Bare  words  alone  will  not  make  an  arrest,  if  the  party  resists.    Id. 

No  force  or  actual  touching  of  the  body  is  necessary  to  constitute  an  arrest 
and  imprisonment,  but  it  is  sufficient  if  the  party  is  within  the  power  of  the 
officer  and  submits  to  it.  Campbell  v.  Kelly,  20  W.  Dig.,  160 ;  Gold  v.  B&- 
sell,  1  Wend.,  210. 

An  actual  seizing  or  touching  of,  or  any  interference  with,  the  person, 
which  would  be,  if  not  justified,  a  trespass,  constitutes  an  arrest.  Schewe  t. 
Mulvey,  14  W.  Dig.,  884. 

§  172.  No  further  restraint  allowed  than  is  necessary.— The 
defendant  is  not  to  be  subjected  to  any  more  restraint  than  is 
necessary  for  his  arrest  and  detention. 

§  173.  Officer  must  state  authority,  and  show  warrant  if  re- 
quired.—The  defendant  must  be  informed  b}r  the  officer  that  l*e 
acts  under  the  authority  of  the  warrant,  and  he  must  also  sko^' 
the  warrant,  if  required. 

Authority  to  arrest,  showing.— When  the  defendant  is  informed  by  t&* 
officer  that  he  acts  under  the  authority  of  a  warrant,  he  may  require  t*& 
officer  to  show  it  and  the  latter  must  do  so.  People  v.  Shanley,  40  Ht*-*1' 
478  ;  4  N.  Y.  Cr.,  476. 

Tills  section  cannot  be  construed  to  mean  that,  after  making  the  arre^^. 
the  officer  must,  if  required,  take  the  defendant  to  some  other  place,  a^3 
there  show  him  the  warrant.     Id. 

When  the  legislature  speaks  of  arrest  by  a  peace  officer,  under  a 


rant,  it  is  to  be  understood  that  the  warrant  shall  be  in  the  possession  °tf^^~# 
officer  in  such  manner  that  it  may  be  shown  to  the  defendant  at  the  tin^^~^ 
of  making  the  arrest.     Id.  <j 

The  cases  of  Arnold  u.  Steeves,  10  Wend.,  215,  and  Bellows  u.  Shannon,*^ 
Hill,  86,  were  criticised  in  People  v.  Shanley,  ante,  as  to  the  remark  that  f 
officer  is  not  bound  to  show  his  warrant,  and  it  was  held  that  such  rule* 
changed  by  this  section. 

§  174.  If  defendant  flee  or  resist,  officer  may  use  all  necessar^""""? 

means  to  effect  arrest.— If,  after  notice  of  intention  to  arrest  th^*0 
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defendant,  he  either  flee  or  forcibly  resist,  the  officer  may  use 
all  necessary  means  to  effect  the  arrest. 

An  officer,  in  arresting  the  offender  in  case  of  an  actual  commission  of  a 
felony,  or  in  preventing  his  escape,  is  justified  in  taking  his  life,  provided 
there  is  an  absolute  necessity  for  so  doing.  Conraddy  v.  People,  5  Park. ,  234. 
It  is  otherwise  in  case  of  an  arrest  for  a  misdemeanor.  Id.  Reasonable 
ground  for  such  belief  is  insufficient.    Id. 

8  175.  When  officer  may  break  open  a  door  or  window.— The 
officer  may  break  open  an  outer  or  inner  door  or  window  of  any 
building,  to  execute  the  warrant,  if,  after  notice  of  his  authority 
and  purpose,  he  be  refused  admittance. 

See  section  178,  post ;  section  223  of  Penal  Code. 

§  176.  Id.— An  officer  may  break  open  an  outer  or  inner  door 
or  window  of  any  building,  for  the  purpose  of  liberating  a 
person,  who,  having  entered  for  the  purpose  of  making  an  arrest, 
is  detained  therein,  or  when  necessary  for  his  own  liberation. 


CHAPTER  IV. 

AEREST  BY  AN  OFFICER,  WITHOUT  A  WARRANT. 

Section  177.  In  what  cases  allowed. 

178.  May  break  open  a  door  or  window,  if  admittance  refused. 

179.  May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

180.  Must  state  his  authority,  and  cause  of  arrest,  except  where 

party  is  committing  felony  or  is  pursued  after  escape. 

181.  May  take  before  a  magistrate,  a  person  arrested  by  a  by-stan  lor 

for  breach  of  the  peace. 

182.  Magistrate  may  commit  by  verbal  or  written  order,  for  offenses 

committed  in  his  presence. 

§  177.  In  what  cases  allowed.— A  peace  officer  may,  without  a 
^arrant,  arrest  a  person, 

1.  For  a  crime,  committed  or  attempted  in  his  presence  ; 

2.  When  the  person  arrested  has  committed  a  felony,  although 
*ot  in  his  presence  ; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has 
'^asonable  cause  for  believing  the  person  to  be  arrested  to  have 
ommitted  it. 

'Without  a  warrant. — This  section  states  the  cases  when  a  peace  officer 

^ay  arrest  without  a  warrant.    People  v.  Shanley,  40  Hun,  478  ;  4  N.  Y. 

*-.,  472. 

XJnder  the  Code,  a  peace  officer  may,  without  a  warrant,  arrest  for  either 

felony  or  misdemeanor  committed  or  attempted  in  his  presence,  or  where 

felony  has  in  fact  been  committed,  though  not  in  his  presence,  where  the 

^Tested  person  committed  it,  or  the  officer  has  reasonable  cause  for  belie v- 

^er  that  he  committed  it.    The  second  and  third  subdivisions  of  the  section 

Squire  an  actual  commission  of  a  felony,  and  the  "  reasonable  cause,"  men- 

loned  in  the  last  subdivision,  relates,  not  to  the  offense,  but  to  the  person 

sheeted. 

-A  peace  officer  may,  without  a  warrant,  arrest  a  person  for  a  felony,  or 
Of  any  breach  of  the  peace  or  misdemeanor,  committed  in  his  presence. 
'Vfflis  Vm  Warren,  17  How.,  100  ;  1  HUton,  590. 

This  section  has  changed  the  rule,  prevailing  at  the  time  of  the  enact- 
ment of  the  Code,  that  a  peace  officer  was  justified  in  making  an  arrest, 
Without  a  warrant,  though  no  felony  had  been  actually  committed,  if  he 
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had  reasonable  ground  to  suspect  that  one  had  been,  and  acted  in  good 
faith  and  without  evil  motive. 

For  this  former  rule,  see  Burns  r.  Erben.  40  N.  Y.,  463  ;  Wilson  c.  King,  89 
Supr.,  384  ;  Hawley  r.  Butler,  54  Barb.,  490.  As  it  would  mislead  the  prac- 
titioner to  annotate  the  cases,  decided  before  the  Code,  which  relate  to  arrests 
for  felonies  committed  not  in  the  presence  of  the  officer,  it  has  been 
omitted. 

A  )>eace  officer  may  arrest,  without  a  warrant,  for  any  misdemeanor  com- 
mitted in  his  presence.  But  he  cannot,  without  a  warrant,  arrest  for  a  mis- 
demeanor, which  was  not  committed  in  his  presence. 

The  subject  of  reasonable  cause  is  limited  to  the  cases  under  the  third 
subdivision.     Smith  v.  Botens,  36  St.  Rep.,  55  ;  18  N.  Y.  Supp.,  222. 

An  officer  may  make,  or  direct,  the  arrest  of  a  person  for  a  felony  with- 
out a  warrant.  Tupper  r.  Morin,  25  Abb.  N.  C,  401  ;  12  N.  Y.  Supp.,  010. 
But  to  escape  liability  for  making  an  unfounded  arrest,  he  must  be  able  to 
excuse  himself  by  proof  that  he  had  reasonable  cause  for  believing  that  the 
person  arrested  had.  committed  the  crime.     Id. 

Power  of  magistrate  to  make  arrests  sul^sequently  for  crimes  committed  in 
his  presence.  Sands  v.  Benedict,  2  Hun,  479.  Limitations  imposed  upon 
the  power  of  sheriffs  and  constables,  in  similar,  cases.     Id. 

A  police  officer  is  not  authorized,  without  process,  to  arrest  a  person  as  a 
common  prostitutes  on  the  ground  that  she  is  a  disorderly  person,  unless  tin 
offense  was  committed  in  his  presence.  People  ex  rel.  Kingsley  c.  I^att,  20 
Hun,  300. 

A  police  officer  may  lawfully  interpose  to  prevent  a  breach  of  the  peace. 
Mclntyre  d.  Raduns,  46  Supr.,  123. 

A  policeman  has  no  authority  to  arrest,  without  a  warrant,  even  on  view. 
a  person  engaged  in  violating  a  city  ordinance,  unless  expressly  authorized 
so  to  do,  by  the  city  charter,  or  unless  such  violation  is  accompanied  by  & 
breach  of  the  peace.  Hennessy  p.  Connolly,  13  Hun,  173.  See  suod.  1  of  thi* 
section  which  emj^wers  a  peace  officer  to  arrest,  in  such  case,  for  an) 
offense. 

Where  a  certain  intent  is  essential  to  constitute  the  crime,  it  may  be 
doubted  whether  any  outward  acts  will  be  an  unquestionable  justification 
for  making  the  arrest,  under  sections  177  and  183  of  the  Code  of  Criminal 
procedure,  if  it  is  shown  that  no  such  intent  existed.  Smith  r.  Botens.  86 
St.  Rep.,  55 ;  13  N.  Y.  Supp.,  222. 

§  178.  May  break  a  door  or  window,  if  admittance  reniaed.- 
To  make  an  arrest,  as  provided  in  the  last  section,  the  officer 
may  break  open  an  outer  or  inner  door  or  window  of  a  building, 
if  after  notice  of  his  office  and  purpose,  he  be  refused  admit- 
tance. 

See  section  173,  ante. 

§  179.  May  arrest  at  night,  on  reasonable  suspicion  of  felony.- 
He  may  also,  at  night,  without  a  warrant,  arrest  any  person 
whom  he  has  reasonable  cause  for  believing  to  have  committed 
a  felony,  and  is  justified  in  making  the  arrest,  though  it  after- 
ward appear  that  a  felony  had  been  committed,  but  that  the 
person  arrested  did  not  commit  it. 

An  officer,  without  a  warrant,  is  justified  in  arresting  in  the  night-tintf 
a  person,  when  he  has  reason  to  believe  that  the  latter  has  committed  a 
felony.    People  c.  Ryan,  28  St.  Rep.,  490 ;  8  N.  Y.  Supp.,  870. 

§  180.  Must  state  his  authority  and  cause  of  arrest,  except 
where  party  is  committing  felony  or  is  pursued  after  escape .- 
When  arresting  a  person  without  a  warrant  the  officer  m^1 
inform  him  of  the  authority  of  the  officer  and  the  cause  of  lhc 
arrest,  except  when  the  person  arrested  is  in  the  actual  coninus' 
sion  of  a  crime,  or  is  pursued  immediately  after  an  escape. 
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-  181.  May  take  before  a  magistrate  a  person  arrested  by  a  by- 
lderfbr  breach  of  the  peace.— A  peace  officer  may  take  before 
lagistrate,  a  person,  who,  being  engaged  in  a  breach  of  the 
ce,  is  arrested  by  a  by-stander  and  delivered  to  him. 
182.  Magistrate  may  commit  by  verbal  or  written  order,  fbr 
nsee  committed  in  his  presence.— When  a  crime  is  committed 
he  presence  of  a  magistrate,  he  may,  by  a  verbal  or  written 
er,  command  any  person  to  arrest  the  offender,  and  may 
reupon  proceed  as  if  the  offender  had  been  brought  before 
i  on  a  warrant  of  arrest. 


CHAPTER  V. 

ARREST  BY  A  PRIVATE  PERSON. 

icnoN  183.  In  what  cases  allowed. 

184.  Must  inform  the  party  of  the  cause  of  arrest,  except  when 

actually  committing  the  offense  or  on  pursuit  after  escape. 

185.  Must  immediately  take  prisoner  before  a  magistrate,  or  de- 

liver him  to  peace  officer. 

183.  In  what  cases  allowed.— A  private  person  may  arrest 

ther, 

.  For  a  crime,  committed  or  attempted  in  his  presence ; 

!.  When  the  person  arrested  has  committed  a  felony,  although 

in  his  presence. 

lis  section  states  the  cases  when  a  private  person  may  arrest.  People 
lanley,  40  Hun,  478  ;  4  N.  Y.  Cr.,  476. 

)  distinction  is  made  between  an  officer  and  a  private  person  in  respect 
Test  for  a  crime  committed  or  attempted  in  his  presence.  Smith  v. 
us,  36  St.  Rep.,  55  ;  13  N.  Y.  Supp.,  224. 

ader  this  section,  a  private  person  may  arrest :  (1)  for  a  crime,  either 
iy  or  misdemeanor,  if  committed  or  attempted  in  liis  presence ;  (2)  when 
lony,  not  a  misdemeanor,  has  been  actually  committed  by  the  person 
rted,  though  not  in  his  presence. 

ider  the  second  subdivision,  it  is  not  sufficient  that  a  felony  has  been  corn- 
ed by  some  person,  and  that  the  person  making  the  arrest  had  reason- 
cause  to  believe  the  party  arrested  to  be  the  guilty  person.  The  very 
)n  arrested  must  have  committed  a  felony.  Where  a  private  person 
es  an  arrest  for  a  felony  not  committed  in  his  presence,  he  must,  in  order 
■e  justified,  establish  both  the  commission  of  tie  felony  and  that 
party  arrested  is  the  felon. 
«  former  rule  has  been  modified  in  tliis  respect. 

person,  not  an  officer,  Is  authorized  by  this  section  to  arrest  a  party  for 
ime  committed  in  his  presence,  upon  immediate  pursuit.     People  v. 
;house,  25  St.  Rep.,  295  ;  2  Silv.  (Sup.  Ct.),  242  ;  6  N.  Y.  Supp.,  763. 
iy  person  may,  without  a  warrant,  arrest  another  who  has  committed 
any,  either  at  the  time  of,  or  subsequent  to,  its  commission.  Willis  v. 
ren,  17  How,  100 ;  1  Hilton,  590  ;  Mix  v.  Clute,  3  Wend.,  350. 
an  action  for  false  imprisonment,  if  a  felony  has  been  actually  commit- 
a  private  person  is  justified  in  making  an  arrest,  if  he  has  reasonable 
9.  Burns  t>.  Erben,  40  N.  Y.,  463  ;  Hawley  v.  Butler,  54  Barb.,  490.    See 
hp.  Botens,  86  St.  Rep.,  55  ;  13  N.  Y.  Supp.,  224. 
private  citizen  has  no  right  to  make  an  arrest  for  a  past  misdemeanor, 
private  person,  where  no  crime  was  committed,  cannot  arrest  a  sus- 
Hl  offender.    Ball  t>.  Harrigan,  47  St.  Rep.,  885  ;  19  N.  Y.  Supp.,  91& 
Deople  t>.  Giblin,  24  St.  Rep.,  593. 
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§  184.  Must  inform  party  of  the  cause  of  arrest,  except  when 

actually  committing  the  offense  or  on  pursuit  after  escape.-A 

private  person  before  making  an  arrest,  must  inform  the  person 

to  be  arrested  of  the  cause  thereof,  and  require  him  to  submit^ 

except  when  he  is  in  the  actual  commission  of  the  crime,  or  when 

he  is  arrested  on  pursuit  immediately  after  its  commission. 

A  private  person  may  arrest  a  party  for  a  crime  committed  in  his  presence, 
without  informing  him  of  the  cause  of  arrest,  if  pursuit  is  made  immediately 
after  the  commission  of  the  crime.  People  r.  Morehouse,  25  St  Rep.,  295 ;  2 
.SUv.  (Sup.  Ct.),  242 ;  6  N.  Y.  Supp.,  763,  7&4. 

§  185.  Must  immediately  take  prisoner  before  a  magistrate,  or 
deliver  him  to  a  peace  officer  .—A  private  person,  who  has  arrested 
another  for  the  commission  of  a  crime,  must,  without  unneces- 
sary delay,  take  him  before  a  magistrate,  or  deliver  him  to  a 
peace  officer. 

CHAPTER  VI. 

RETAKING,  AFTER  AN  ESCAPE  OR  RESCUE. 

Section  186.  May  be  at  any  time,  or  in  any  place  in  the  state. 

187.  May  break  open  a  door  or  window,  if  admittance  refused. 

§  186.  May  be  at  any  time,  or  in  any  place  in  the  state.— If  a 
person  arrested  escape  or  be  rescued,  the  person,  from  whose 
custody  he  escaped  or  was  rescued,  may  immediately  pursue  and 
retake  him,  at  any  time,  and  in  any  place  in  the  state. 

§  187.  May  break  open  a  door  or  window,  if  admittance  re- 
fused.—To  retake  the  person  escaping  or  rescued,  the  pereon 
pursuing  may,  after  notice  of  his  intention  and  refusal  of  admit- 
tance, break  open  an  outer  or  inner  door  or  window  of  a  build- 
ing. 

CHAPTER  VII. 

EXAMINATION  OF  THE  CASE,  AND  DISCHARGE  OP  THE  DEFENT> 
ANT  OR  HOLDING   HIM  TO  ANSWER, 

Section  188.  Magistrate  to  inform  defendant  of  the  charge,  and  his  right 
to  counsel. 

189.  Time  to  send,  and  sending  for  counsel. 

190.  Examination  of. 

191.  When  to  be  completed.  . 

192.  On  adjournment,  defendant  to  be  committed,  or  discharge 

on  deposit  of  money. 

193.  Form  of  commitment. 

194.  Depositions,  to  be  read  on  examination,  and  witnesses  ex- 

amined. . 

195.  Examination  of  witnesses  to  be  in  presence  of  defendant,  ana 

witnesses  to  be  cross-examined  in  his  behalf. 

196.  Defendant  to  be  informed  of  his  right  to  make  a  statement 

197.  Waiver  of  his  right,  and  its  effect. 

198.  199.  Statement,  how  taken. 

200.  How  reduced  to  writing,  and  authenticated. 

201.  After  statement  or  waiver,  defendant's  witnesses  to  t*cx" 

amined. 
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ion  202.  Witnesses  to  be  kept  apart. 

203.  Who  inay  be  present  at  examination. 

204.  Testimony,  how  taken  and  authenticated. 

205.  Depositions  and  statement,  how  and  by  whom  kept. 

206.  Defendant  entitled  to  copies  of  depositions  and  statement. 

207.  Defendant,  when  and  how  to  be  discharged. 

208.  When  and  how  to  be  committed. 

209.  Order  for  commitment. 

210.  Certificate  of  bail  being  taken. 

211.  Defendant  to  choose  how  he  shall  be  tried. 

212.  Order  for  bail,  on  commitment. 

213.  214.  Form  of  commitment. 

215.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

216.  Magistrate  may  order  witness  to  enter  into  undertaking  for 

appearance. 

217.  Commitment  of  witnesses  under  sixteen. 

218.  Witness  to  be  committed,  on  refusal  to  give  security  for  ap- 

pearance. 

219.  Witnesses  for  people,  conditional  examination  of. 

221.  Magistrate  to  return  depositions,  statement  and  undertakings 
of  witnesses  to  the  court. 

188.  Magistrate  to  inform  defendant  of  the  charge,  and  his 

t  to  counsel.— When  the  defendant  is  brought  before  a  mag- 

te  upon  an  arrest  either  with  or  without  warrant  on  a  charge 

iving  committed  a  crime,  the  magistrate  must  immediately 

ra  him  of  the  charge  against  him,  and  of  his  right  to  the 

>f  counsel  in  every  stage  of  the  proceedings,  and  before  any 

ler  proceedings  are  had. 

section  8,  ante ;  section  6,  art.  1  of  State  Constitution. 
f  case  of  People  v.  Mondon,  38  Hun,  191  ;  1  N.  Y.  Cr.,  33  ;  63  How.,  255, 
eversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221 ;  4  N.  Y.  Cr.,  561. 
amination. — The  proceedings  to  be  taken  after  a  person  has  been  ar- 
l  on  an  information  are  contained  in  sections  188  to  221  inclusive, 
rof  Ramscar,  1  N.  Y.  Cr.,  36  ;  63  How.,  255  ;  10  Abb.  N.  C.  444. 
s  code  retains  the  provisions  of  the  Revised  Statutes  applicable  to  the 
illation  of  persons  charged  with  crime.    People  v.  Mondon,  2  St.  Rep., 
103  N.  Y.,  211 ;  4  N.  Y.  Cr.,  559. 

tion  395,  pout,  is  not  intended  to  change  the  statutory  rules  relating  to 
lamination  of  persons  charged  with  crime.  Id. 
provisions  of  this,  and  the  following,  section  are  applicable  to  cases 
e  only  by  indictment,  and  not  to  those  of  which  exclusive  jurisdiction 
in  courts  of  special  sessions  under  section  56  of  the  Code  of  Criminal 
dure.  People  v.  Cook,  9  St.  Rep.,  412  ;  45  Hun,  36. 
provisions  of  the  Code  of  Criminal  Procedure,  regulating  the  mode  of 
j;  and  authenticating  the  statements  of  prisoners  accused  of  crime, 
ined  in  sections  188  to  200  inclusive,  refer  in  terms  only  to  the  judicial 
inations  therein  provided  for,  regularly  instituted  before  one  of  the 
trates  described  in  section  147,  ante,  for  the  examination  of  criminals. 
sv.  McGloin,  91  N.  Y.,  241  ;  1  N.  Y.  Cr.,  154 ;  12  Abb.  N.  C,  172 ;  16 
g.,  255  ;  affg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138. 
i  section,  in  connection  with  sections  196, 198,  post,  prohibits  the  exam- 
a  of  a  prisoner  upon  oath  before  a  magistrate,  upon  the  subject  of  the 
a  made  against  him.  People  r.  Mondon, -2  St.  Rep.,  713  ;  103  N.  Y., 
IN.  Y.  Cr.,561. 

preliminary  examination,  which  takes  place  before  the  committing 
trate,  the  coroner's  inquest,  and  the  grand  jury,  are  in  the  main  for 
me  purpose,  and  a  person  who  is  charged  with  the  commission  of  a 
,  which  is  under  investigation  before  either  of  them,  should  be  treated 
respects  as  is  required  by  this  section  and  the  following  sections  189, 
d  198  of  the  Criminal  Code.  People  v.  Haines,  6  N.  Y.  Cr.,  103 ;  1  N. 
pp.,  56. 
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See  People  ex  rel.  Baker  v.  Beatty,  89  Hun,  477  ;  4  N.  Y.  Cr.,  288;  People 
ex  rel.  Navagh©.  Frink,4St.  Rep.,162;  41  Hun,  188  ;4N.  Y.Cr.,299;Hommert 
v.  Gleason,  38  St.  Rep.,  843  ;  14  N.  Y.  Supp.,  569. 

§  189.  Time  to  send,  and  sending  for  counsel.— He  must  also 
allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and 
adjourn  the  examination  for  that  purpose ;  and  must,  upon  the 
request  of  the  defendant,  require  a  peace  officer  to  take  a  message 
to  such  counsel  in  the  town  or  city,  as  the  defendant  may  name 
The  officer  must,  without  delay  and  without  fee,  perform  that 
duty. 

See  notes  under  preceding  section  and  section  256,  post. 

The  case  of  People  v.  Mondon,  88  Hun,  191 ;  1  N.  Y.  Cr.t  88 ;  63  How., 
255,  was  reversed  in  2  St.  Rep.,  718  ;  103  N.  Y.,  221 ;  4  N.  Y.  Cr.,  561. 

See  People  ex  rel.  Navagh  v.  Frink,  4  St.  Rep. ,  162;  41  Hun,  188  ;  4  N.  Y.  Cr. 
299  ;  People  v.  McGloin,  91  N.  Y.,  248  ;  1  N.  Y.  Cr.,  154 ;  12  Abb.  N.  C,  172;  1( 
W.  Dig.,  255  ;  affg  28 Hun,  150  ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig..  138  ;  People  t 
Haines,  6  N.  Y.  Cr.,  103  ;  1  N.  Y.  Supp.,  56 ;  People  o.  Cook,  9  St.  Rep.,  412 

§  190.  Examination  of.— The  magistrate,  immediately  aftei 
the  appearance  of  counsel,  or  if  none  appear  and  the  defendam 
require  the  aid  of  counsel,  must,  after  waiting  a  reasonable  time 
therefor,  proceed  to  examine  the  case,  unless  the  defendanl 
waives  examination  and  elects  to  give  bail,  in  which  case  the 
magistrate  must  admit  the  defendant  to  bail  if  the  crime  is  l>ail 
able,  as  provided  in  section  two  hundred  and  ten ;  and  in  tha^ 
case  witnesses  in  attendance  or  shown  to  be  material  for  tlu 
people  may  be  required  to  appear  and  testify,  or  to  be  examinee 
conditionally  as  prescribed  in  sections  two  hundred  and  fifteen 
two  hundred  and  sixteen,  two  hundred  and  seventeen,  twe 
hundred  and  eighteen,  two  hundred  and  nineteen  and  two  hun 
dred  and  twenty. 

Amended  by  chap.  860  of  1882. 

This  amendment  added  the  latter  part  of  the  section  making  provisioi 
for  attendance  or  examination  of  witnesses. 

The  case  of  People  v.  Mondon,  88  Hun,  191  ;  1  N.Y.  Cr.,  83  ;  63  How.,  255 
was  reversed  in  2  St.  Rep.,  718  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

The  inquiry,  authorized  by  this  section,  relates  to  a  proceeding  before  an 
indictment  found  or  trial  had.  People  v.  Beckwith,  12  St  Rep.,  795;  H* 
N.  Y.,  73. 

An  inquiry  as  to  an  act  criminal  in  its  nature  may  be  made  in  certain 
cases  through  an  examination  before  a  magistrate.     Id. 

See  People  v.  McGloin,  91  N.  Y.,  248  ;  1  N.  Y.  Cr.,  158;  12  Abb.  C,  l<y 
16  W.  Dig.,  255,  afFg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105 ;  16  W.  Dig.,  188 ;  People 
ex  rel.  Navagh  v.  Frink,  4  St.  Rep.  162;  41  188  ;  4  N.  Y.  Cr.  299. 

§  191.  When  to  be  completed.-The  examination  must  be  com- 
pleted at  one  session,  unless  the  magistrate,  for  good  cause 
shown,  adjourn  it.  The  adjournment  can  not  be  for  more  than 
two  da}rs  at  each  time,  unless,  by  consent  or  on  motion  of  the 
defendant. 

Amended  by  chap.  360  of  1882. 

This  amendment  omitted  from  the  original  section  the  words  "  nor  more 
than  six  days  in  all."  &, 

The  case  of  People  r.  Mondon,  38 Hun,  191  ;  1  N.  Y.  Cr.,  88 ;  68  How.,  »»• 
was  reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

Object  of  examination.— An  examination  before  the  arresting,  tf  w 
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her,  magistrate  is  not  a  necessary  preliminary  to  an  indictment.    People 

nl.  Phelps  v.  Westbrook,  12  Hun,  646. 

Die  object  of  an  examination,  in  case  of  a  felony,  is  solely  to  inquire 

lether  there  exist  sufficient  reasons  to  justify  the  holding  of  the  accused, 

til  the  charge  against  him  shall  have  been  presented  to,  and  {massed  upon . 

,  a  grand  jury  of  the  county.     People  ex  rel.  Phelps  ».  Westbrook,  12  Hun, 

i. 

ITie  magistrate,  it  seems,  should  not  continue  the  examination  after  its 

un  object  and  purposes  are  rendered  nugatory  by  the  presentment  of  an 

lietnient  bv  a  grand  jurv  against  the  accused  for  the  same  offense. 

<>ple  ex  rW.'Plieljw  r.  Westorook,  12  Hun,  651. 

>ee  People  c.  McGloin,  91  N.  Y.,  248  ;  1  N.Y.  Cr.,  158  ;  12  Abb.  N.  C,  172  ; 

\\\  Dig.,  255,  affg  28  Hun,  150 ;  1  N.  Y.  Cr.,  105 ;  16  W.  Dig.,  138. 

js  192.  On  adjournment,  defendant  to  be  committed  or  dis- 

arged  on  deposit  of  money.— If  an  adjournment  be  had  for  any 

use,  the    magistrate  must  commit  the  defendant  for  exanri- 

tion,  or  discharge  him  from  custody,  upon  Ills  giving  bail  to 

[•ear  during  the  examination,  or  upon  the  deposit  of  money  as 

nvided  in  this  Code,  to  make  sure  of  his  appearance  at  the  time 

which  the  examination  is  adjourned. 

rhecase  of  People  r.  Mondon,  38  Hun,  191 ;  1  N.  Y.  Cr.,  83  ; 68 How., 255 ; 

*  reversed  in  2  St.  Rep.  713  ;  103  N.  Y.  221  :  4  N.  Y.  Cr.  561. 

m*  People  r.  McGloin,  91  N.Y.  248  ;  1  N.Y.  Cr.,  158 ;  12  Abb.  N.  C,  172  ; 

W.  Dig.,  255,  afTg  28  Hun,  150  ;  1  N.  Y.  Cr.  105  ;  16  W.  Dig.  188. 

\  193.  Form  of  commitment  for  examination.— The  commitment  for 

imination  must  be  to  the  following  effect : 

tate  of  New  York,  ) 
unty  of  ,  )       ' 

'In  the  name  of  the  people  of  the  state  of  New  York.  To  the  sheriff  of  the 
inty  of  "  (or  in  the  city  and  county  of  New  York  "to  the  keeper  of 

scity  prison  o:  the  city  and  county  of  "New  York.")  "A.  B.  having  been 
>ught  before  me  under  a  warrant  of  arrest  upon  the  charge  of  (stating  briefly 
nature  of  the  crime)  i*  committed  for  examination  to  the  sheriff  of  the 
roty  of  ,"  or  in  the  city  and  county  of  New  York  "  to  the  keeper  of 

! city  prison  of  the  city  of  New  York." 

)ated  at  the  city  of  (or  as  the  case  may  be,)  this  day  of 

'C.  D.' 
'  Justice  of  the  peace ' 
(or  as  the  case  may  be). 
Amended  by  chan.  608  of  1«99.     Tn  offect  Sopt   1.  1«99. 
Rhecase  of  People  v.  Mondon,  38  Hun,  191  : 1  N.Y.  Cr.,  83  ;  68  How., 255, 
s  reversed  in  2  St.  Rep.,  713  :  103  N.  Y,  221  ;  4  N.  Y.  Cr.,  561. 
*e  People  r.  McGloin,  91  N.Y,  241  ;  1  N.  Y.  Cr.,  158  ;12  Abb.  N.  C,  172 ; 
W.  Dig..  255  ;  aflTg  28  Hun,  150 ;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138. 

§  194.  Depositions  to  be  read  on  examination  and  witnesses 
amined.— At  the  examination,  the  magistrate  must,  in  the 
st  place,  read  to  the  defendant  the  depositions  of  the  witnesses 
imined  on  the  taking  of  the  information,  and  if  the  defendant 
[uest  it,  or  elects  to  have  the  examination,  must  summon  for 
•ss-exam ination  the  witnesses  so  examined,  if  they  be  in  the 
inty.  He  must  also  issue  subpeenas  for  additional  witnesses 
uired  by  the  prosecutor  or  the  defendant. 

he  case  of  People  r.  Mondon.  38  Hun,  11)1  ;  1  N.  Y.  Cr.,  33  ;  63  How.,  255 
i  reversed  in  2  St.  Rep.,  713  :  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 
w?  People  c  McGloin,  01 N.  Y.,  241  : 1  X.  Y.  Cr.,  158 ;  12  Abb.  N.  C,  172  : 
V.  Dig.,  255  :  afFg28Hun.  150  :  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138 ;  Matter 
>aul,  94  N.  Y.,  502;  2  N.  Y.  Cr.,  G. 

1 195.  Examination  of  witnesses  to  be  in  presence  of  defend- 
,  and  witnesses  to  be  cross-examined  in  his  behalf. —The  wit- 
ses  must  be  examined  in  the  presence  of  the  defendant,  and 
y  be  cross-examined  in  his  behalf . 

he  case  of  People  v.  Mondon,  38  Hun,  191  : 1  X.  Y.  Cr.,  33  ;63  Hcw.,Tvft, 
reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221 ;  4  N.  Y.  Ct.,  5<tt. 
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See  People  v.  McGloin,  91 N.  Y.,  241  ;  1  N.  Y.  Cr.,  158 ;  12  Abb.  N.  C,  172  ; 
16  W.  Dig.,  255  ;  affg  28  Hun,  150  :  1  N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138  ;  Matter 
of  Paul,  94  N.  Y.,  502 ;  2  N.  Y.  Or.,  6  ;  People  r.  Williams,  35  Hun,  516. 

§  196.  Defendant  to  be  informed  of  his  right  to  make  a  state- 
ment.— When  the  examination  of  the  witnesses  on  the  part  of 
the  people  is  closed,  the  magistrate  must  inform  the  defendant, 
that  it  is  his  right  to  make  a  statement  in  relation  to  the  charge 
against  him  (stating  to  him  the  nature  thereof)  ;  that  the  state- 
ment is  designed  to  enable  him,  if  he  see  fit,  to  answer  the 
charge  and  to  explain  the  facts  alleged  against  him  ;  that  he  is 
at  liberty  to  waive  making  a  statement ;  and  that  his  waiver  can- 
not be  used  against  him  on  the  trial. 

See  notes  under  section  188,  ante,  sections  198  and  256,  post. 

The  case  of  People  v.  Mondon,  38  Hun.  191 ;  1  N.Y.  Cr.,  33  ;  63 How.,  255, 
was  reversed  in  2  St.  Rep.,  713  :  103  N.  Y.,  221  :  4  N.  Y.  Cr.,  561. 

Where  it  does  not  affirmatively  appear  that  defendant  had  been  cautioned 
by  the  magistrate  before  making  a  statement,  as  required  by  the  Code,  but 
it  does  not  appear  that  he  had  not  been  so  cautioned,  it  will  not  be  presumed 
that  the  magistrate  failed  in  his  duty  and  omitted  to  caution  the  defendant. 
People  v.  Stott,  5  N.  Y.  Cr.,  61. 

See  People  v.  McGloin,  91  N.Y.,  241  ;  1  N.  Y.  Cr.,  158 ;  12  Abb.  N.  C,  172  ; 
16  W.  Dig.  255  ;  afTg  28  Hun,  150  ;  1  N.Y.  Cr.,  105  ;  16  W.  Dig.,  188  ;  People 
t>.  Chapleau,  30  St.  Rep.,  989  ;  121  N.  Y.,  272  ;  People  v.  Hames,  6  N.  Y.  Cr., 
103;  IN.  Y.  Supp.,  56. 

§  197.  Waiver  of  bis  right  and  its  effect.— If  the  defendant 
waive  his  right  to  make  a  statement,  the  magistrate  must  make 
a  note  thereof,  immediately  following  the  depositions  of  the 
witnesses  against  the  defendant. 

The  case  of  People  v.  Mondon,  89  Hun,  191 ;  N.  Y.  Cr.,  33  ;  63  How.,  255, 
was  reversed  in  2  St.  Rep.,  613  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

See  People  v.  McGloin,  91  N.  Y.,  241  ;  1  X.  Y.  Cr.,  158  ;  12 Abb.  N.  C,  172 ; 
16  W.  Dig.,  255  ;  affg  28  Hun,  150  ;  1  N.  Y  Cr.,  105  ;  16  W.  Dig.,  138. 

§  198.  Statement,  how  taken.— If  the  defendant  choose  to 
make  a  statement,  the  magistrate,  must  proceed  to  take  it  in 
writing,  without  oath,  and  must  put  to  the  defendant  the  follow- 
ing questions  only : 

What  is  your  name  and  age  ? 

Where  were  you  born  ? 

Where  do  you  reside,  and  how  long  have  you  resided  there  ? 

What  is  your  business  or  profession  ? 

Give  any  explanation  you  may  think  proper,  of  the  circum- 
stances appearing  in  the  testimony  against  you,  and  state  any 
facts  which  you  think  will  tend  to  your  exculpation. 

See  notes  under  preceding  section. 

See  notes  imder  section  188,  ante,  and  section  256,  post. 

The  case  of  People  v  Mondon,  38  Hun,  191 ;  1  N.  Y.  Cr.,  33  :  63  How.,  255, 
was  reversed  in  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

The  statement,  contemplated  by  the  statute,  is  regulated  by  the  provisions 
of  this  and  the  following  two  sections.  People  t\  McGloin,  28  Hun.  150 : 1 
N.Y.  Cr..  110  ;  16  W.  Dig.,  138  ;  afFd,  91  N.Y.,  248  :  1  N.Y.  Cr.,  158  ;  12  Abb. 
N.  C,  172;  16  W.  Dig.,  255. 

These  provisions  apply  to  an  examination  before  a  magistrate  for  the  pur- 
pose of  ascertaining  whether  a  crime  lias,  or  has  not,  been  committed,  and 
not  to  any  proceeding  before  a  coroner.     Id. 

The  examination  of  a  prisoner  on  oath  before  a  magistrate,  on  the  subject 
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of  the  charge  made  against  him,  is  condemned  by  the  provisions  of  tbia 
section.  People  t>.  Mondon,  2  St.  Rep.,  718 ;  108  N.  Y.,  221 ;  4  N.  Y.  Cr., 
561. 

See  People  v.  McGloin,  91  N.  Y.,  248 ;  1  N.  Y.  Cr.,  158 ;  12  Abb.  N.  C, 
172;  16  w/Dig.,  255;  affg,  28  Hun,  150;  1  N.  Y.  Cr.,  105  ;  16  W.  Dig., 
138 ;  People  v.  Haines,  6  N.  Y.  Cr.,  103 ;  1  N.  Y.  Supp.,  56. 

§  199.  Id.— The  answer  of  the  defendant  to  each  of  the  ques- 
tions must  be  distinctly  read  to  him  as  it  is  taken  down.  He 
may  thereupon  correct  or  add  to  his  answer,  and  it  must  be  cor- 
rected until  it  is  made  conformable  to  what  he  declares  to  be 
the  truth. 

See  notes  under  preceding  section. 

The  case  of  PeoDle  r.  Mondon,  88  Hun,  191  ;  1  N.  Y.  Cr.,  83  ;  63  How., 


255,  was  reversed  in  2  St.  Rep.,  718  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561, 

See  People  u.  McGloin,  91  N.  Y.,  241  ;  1  N.  Y.  Cr.,  158 ;  12  Abb.  W.  C, 
172 ;  16  W.  Dig.,  255,  afTg   28  Hun,  150  ;  1 N.  Y.  Cr.,  105  ;  16  W.  Dig.,  138. 

§  200.  How  reduced  to  writing  and  authenticated.—  The  state- 
ment must  be  reduced  to  writing  by  the  magistrate,  or  under 
his  direction,  and  authenticated  in  the  following  manner : 

1.  The  authentication  must  set  forth  in  detail,  that  the  de- 
fendant was  informed  of  his  rights  as  provided  in  section  196, 
and  that  after  being  so  informed,  he  made  the  statement ; 

2.  It  must  contain  the  questions  put  to  him,  and  his  answers 
thereto,  as  provided  in  sections  198  and  199; 

3.  It  may  be  signed  by  the  defendant,  or  he  may  refuse  to 
sign  it ;  but  if  he  refuse  to  sign,  his  reason  therefor  must  be 
stated  as  he  gives  it ; 

4.  It  must  be  signed  and  certified  by  the  magistrate. 

See  cases  under  section  198,  ante. 

The  case  of  People  t.  Mondon.  38  Hun,  191 ;  1  N.  Y.  Cr.,  33 ;  63  How., 
255,  was  reversed  m  2  St.  Rep.,  713  ;  103  N.  Y.,  221  ;  4  N.  Y.  Cr.,  561. 

See  People  r.  McGloin,  91  N.  Y.,  241 ;  1  N.  Y.  Cr.,158 ;  12  Abb.  N.  C, 
1?2;  16  W.  Dig.,  255,  affg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105;  16  W.  Dig., 
138  ;  People  v.  Chapleau,  30  St.  Rep.,  992  ;  121  N.  Y.,  272. 

S  201.  After  statement  or  waiver,  defendant's  witnesses  to  be 
examined.— After  the  waiver  of  the  defendant  to  make  a  state- 
ment, or  after  he  has  made  it,  his  witnesses,  if  he  produce  any* 
must  be  sworn  and  examined. 

§  202.  Witnesses  to  be  kept  apart.— The  witnesses  produced 
on  the  part  either  of  the  people  or  of  the  defendant  cannot  be  pre- 
sent at  the  examination  of  the  defendant ;  and  while  a  witness  is 
under  examination,  the  magistrate  may  exclude  all  witnesses 
who  have  not  been  examined.  He  may  also  cause  the  witnesses 
to  be  kept  separate,  and  to  be  prevented  from  conversing  with 
each  other,  until  they  are  all  examined. 

§  203.  Who  may  be  present  at  examinations.— The  magistrate 
may  also  exclude  from  the  examination  every  person  except  the 
clerk  of  the  magistrate,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  the  county,  the  defend- 
ant and  his  counsel  and  the  officer  having  the  defendant  in 
custody. 
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Amended  by  chap.  220  of  1888. 

This  amendment  changed  "  must "  into  "  may,"  and  eliminated  the  wordi 

upon  the  request  of  the  defendant,"  from  the  original  section. 

Appearance.— The  complainant  may  be  represented  by  counsel  on  the 
preliminary  hearing,  and  such  counsel  cannot  be  excluded  from  the  exami- 
nation under  this  section.    People  ex  rel.  Howes  u.  Grady,  60  St.  Rep.,  129 
66  Hun,  440,  7  ;  21  N.  Y.  Supp.,  381. 

By  the  words  "  prosecutor  and  his  counsel,"  the  district  attorney  is  no* 
meant    Id. 

The  district  attorney  may  appear  upon  the  preliminary  hearing,  but  $ 
not  required,  nor  has  he  the  exclusive  right,  to  do  so.     Id. 

§204.  Testimony,  how  taken  and  authenticated.— Th* 

testimony  given  by  each  witness  must  be  reduced  to  writing,  as 
deposition,  by  the  magistrate  or  under  his  direction,  and  author 
ticated  in  the  following  manner: 

1.  The  authentication  must  state  the  name  and  age  of  the  wii 
ncss,  his  place  of  residence  and  his  business  or  profession. 

fcJ.  It  must,  unless  deposition  by  question  and  answer  be  waiv^< 
by  the  defendant  and  the  witness,  contain  the  questions  put  to  tin 
witness,  and  his  answers  thereto;  each  answer  being  distinctly 
read  to  him  as  it  is  taken  down  and  being  corrected  or  added  to, 
until  it  is  made  conformable  to  what  he  declares  to  be  the  truth. 

3.  If  a  question  put  be  objected  to  on  either  side,  and  over- 
ruledjl  or  the  witness  decline  answering  it,  that  fact,  with  the 
ground  on  which  the  question  was  overruled  or  the  answer  de- 
clined, must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuse 
to  sign  it,  his  reason  for  refusing  must  be  stated  in  writing  as  he 
gives  it 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

6.  The  foregoing  provisions  shall  apply  to  preliminary  exanrii 
nations  in  the  city  and  county  of  New  York  oidy  when  either  tl1 
defendant  or  the  district  attorney,  or  the  representative  of  the  d  i- 
triet  attorney  shall  so  elect. 

Subd.  6  added  by  chap.  818  of  1896.     In  effect  May  21,  1896. 

Amended  by  chap.  860  of  1882. 

This  amendment  introduced  in  subd.  2  of  the  original  section  the  wor^ 
"  unless  deposition  by  question  and  answer  be  waived  by  the  defendant  at^ 
the  witness.'' 


The  magistrate  is  reouired  by  this  and  the  following  section  to  certify  tb* 
Bstimony  and  return  the  depositions,  taken  upon  the  information,   to  tb 
court.     People  r.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  671 ;  7  N.  Y.  Cr.,  402. 


testimony  and  return  the  depositions,  taken  upon  the  information,  to  H0 
ourt.     People  r.  Johnson,  13  St.  Rep 
See  People  r.  Winness,  8  N.  Y.  Cr., 

§  205.  Depositions,  etc.,  at  examinations,  how  and  by  whoa: 
kept.— The  magistrate  or  his  clerk  must  keep  the  depositions 
taken  on  the  information  or  on  the  examination,  and  the  state- 
ment of  the  defendant,  if  any,  until  they  are  returned  to  the 
proper  court ;  and  must  not  permit  them  to  be  inspected  by  any 
person,  except  a  judge  of  a  court  having  jurisdiction  of  the 
offense,  the  attorney-general,  the  district  attorney  of  the  county, 
the  defendant  and  his  counsel  and  the  complainant  and  his 
counsel. 

Amended  hy  chap.  220  of  1888. 

This  amendment  added  to  the  original  section  the  words  "  and  the  com- 
plainant and  his  counsel." 

There  ia.no  necessity  for  producing  the  depositions  upon  the  trial  in  sup- 
port of  the  warrant  or  commitment.  People  r.  Johnson,  13  St.  Rep.,  48; 
46  Hun.  671  :  7  N.  Y.  Cr.,  402. 
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S  206.  Defendant  entitled  to  copies  of  depositions  and  state- 
ment.—If  the  defendant  be  held  to  answer  the  charge,  the  mag- 
istrate or  his  clerk  having  the  custody  of  the  depositions  taken 
on  the  information  or  examination,  and  of  the  statement  of  the 
defendant,  must,  on  payment  of  his  fees  at  the  rate  of  five  cents 
for  every  hundred  words,  and  within  two  days  after  demand, 
furnish  to  the  defendant,  or  his  counsel,  a  copy  of  the  deposi- 
tions and  statement,  or  permit  either  of  them  to  take  a  copy. 

§  207.  Defendant,  when  and  how  to  be  discharged.— After 
hearing  the  proofs,  and  the  statement  of  the  defendant,  if  lie 
have  made  one,  if  it  appear,  either  that  a  crime  has  not  been 
committed,  or  that  there  is  no  sufficient  cause  to  believe  the 
defendant  guilty  thereof,  the  magistrate  must  order  the  defend- 
ant to  be  discharged,  by  an  indorsement  on  the  depositions  and 
statement,  signea  by  him,  to  the  following  effect :  "  There  being 
no  sufficient  cause  to  believe  the  within  named  A.  B.  guilty  of 
the  offense  within  mentioned,  I  order  him  to  be  discharged." 

Upon  this  preliminary  hearing,  the  magistrate  determines  simply  whether 
there  is  probable  cause  for  holding  the  defendant  for  trial.  People  ex  rel. 
Howes  r.  Grady,  50  St.  Rep.,  129. 

After  an  arrested  person  enters  into  a  recognizance  to  appear  at  the  court 
of  general  sessions,  the  magistrate  cannot  proceed  in  the  case  and  discharge 
him.    Sandrock  v.  Knop,  84  How.,  191. 

See  Matter  of  Ramscar,  1  N.  Y.  Cr.,  85;  63  How.,  255;  10  Abb.  N.  C, 
444. 

§  208.  When  and  how  to  be  committed.— If,    however,    it 
appears   from   the   examination   that  a   crime  has   been   com- 
mitted,   and    that    there    is    sufficient    cause   to    believe    the 
defendant  guilty  thereof,  the  magistrate  must,  in  like  manner, 
indorse  on  the  depositions  and  statement  an  order,  signed  by 
hhn,  to  the  following  effect :  "  It  appearing  to  me  by  the  within 
depositions  (and  statement,  if  any)  that  the  crime  therein  men- 
tioned or  any  other  crime  according  to  the  fact,  stating  gener- 
ally the  nature  thereof  has  been  committed,  and  that  there  is 
sufficient  cause  to  believe  the  within  named  A.  B.  guilty  there- 
ox»  I  order  that  he  be  held  to  answer  the  same." 

Commitment. — The  magistrate  apparently  has  authority  to  issue  pro- 
c£8s  of  commitment  for  a  crime  developed  on  the  examination,  though  not 
charged  in  the  original  warrant.     Matter  of  Paul,  94  N.  Y.,  502  ;  2  N.  Y. 

.  *^her«  the  commitment  recites  that  an  order  has  been  made  by  the  mag- 
*prate,  it  is  unnecessary  to  go  back  of  it  and  prove  that  an  order  was  in- 
rj°rt*ed  by  him  upon  the  depositions  and  statement,  in  order  to  establish  that 
^e  defendant  is  rightfully  in  custody  and  confinement  under  such  comniit- 
m*nt.  People  v.  Johnson,  13  St.  Rep.,  48 :  46  Hun,  671 ;  7  N.  Y.  Cr.,  402. 
,  4^ee  Matter  of  Ramscar,  1  N.  Y.  Cr.,  35 ;  63  How.,  255 ;  10  Abb.  N.  C, 
444. 

§    209.  Order  of  commitment.— If  the  crime  be  not  bailable, 

*he  following  words,  or  words  to  the  same  effect,  must  be  added 

to  the  indorsement :  "  and  that  he  be  committed  to  the  sheriff  of 

*he  county  of  ,"  or  in  the  city  and  county  of  New  York, 

44  to  the  keeper  of  the  city  prison  of  the  city  of  New  York." 
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§  210.  Certificate  of  bail  being  taken.— If  the  crime  be  t 
able,  and  bail  be  taken  by  the  magistrate,  the  following  wc 
or  words  to  the  same  effect,  must  be  added  to  the  indorsem 
mentioned  in  section  208  :  "  and  I  have  admitted  him  to  bai 
answer,  by  the  undertaking  hereunto  annexed." 

See  People  ex  rel.  Navagh  t>.  Frink,  4  St.  Rep.  162  ;  41  Hun,  188 :  4  N 
Cr.,  299. 

§  211.  Defendant  to  choose  how  he  shall  be  tried.— If 

crime  with  which  the  defendant  is  charged  be  one  triable,  as  \ 
vided  in  subdivision  thirty-seven  of  section  fifty-six,  by  a  cour 
special  sessions  of  the  county  in  which  the  same  was  comn 
ted,  the  magistrate,  before  holding  the  defendant  to  auswer,  m 
inform  him  of  his  right  to  be  tried  by  a  court  of  special  sessic 
and  must  ask  him  how  he  will  be  tried.  If  the  defendant  si 
not  require  to  be  tried  by  a  court  of  special  sessions,  he  can  o 
be  held  to  answer  to  a  court  having  authority  to  inquire  by 
intervention  of  a  grand  jury  in  offenses  triable  in  the  county. 
Am'd,  ch.  611  of  1897.    In  effect  October  1,  1897. 

See  notes  under  sections  56,  57,  58,  69  and  70,  ante. 

Election. — Where  a  court  of  special  sessions  has  exclusive  jurisdic 
of  an  offense,  the  justice  must  try  the  person  accused  thereof,  nobv 
standing  his  demand  to  be  held  to  nail  to  the  next  grand  jury.  Austi 
Vrooman,  40  St.  Rep..  339  ;  128  N.  Y.,  234. 

Where  exclusive  jurisdiction  is  not  conferred  upon  courts  of  special 
pious,  the  justice  is  bound,  by  the  provisions  of  this  section,  where  the 
fendant  has  elected  to  give  tail,  to  accept  it  if  sufficient.    Id. 

But,  in  the  absence  of  a  proper  demand  and  the  giving  of  sufficient  1 
it  is  the  duty  of  the  justice,  and  his  jurisdiction  continues,  to  try  the 
cased.     Id. 

It  is  a  sufficient  request  to  be  tried  by  a  jury  after  indictment,  if  the 
fendant  pleads  not  guilty,  waives  the  preliminary  examination  and  oi 
to  give  bail  for  his  appearance  at  the  next  grand  jury.     Id. 

An  election  to  be  tried  by  a  court  of  special  sessions  was  held  in  Gi 
People,  3  Hun,  188  ;  aiFd,  60  N.  Y.,  643,  to  waive  all  objections  to  the  ji 
diction  of  the  court. 

This  section  seems  to  have  been  adopted  for  the  purpose  of  preservi 
practice,  which  prevailed  prior  to  the  enactment  of  the  Code  of  Crin: 
Procedure.  People  v.  Austin,  19  St.  Rep.,  5C3  ;  49  Hun,  396  ;  3  1\\  Y.  £ 
578  ;  See  People  o.  Putman,  3  Park.,  386 ;  Hill  v.  People,  20  N.  Y..  303. 

The  requirements  of  this  section  aim  at  c^ses  in  which  the  defendant 
an  absolute  right  to  be  tried  by  jury  after  indictment.  People  r.  ?.IcG; 
6  St.  Rep.,  541 ;  43  Hun.,  57. 

The  provision  of  this  section,  as  to  trial  by  jury  after  indictment,  tm 
8arily  relates  to  crimes  triable  only  by  jury  after  indictment,  and  c?.n  1 
no  application  to  cases  in  which  courts  of  special  sessions  have  exch 
jurisdiction.     People  v.  Starks,  17  St.  Rep.,  237  ;  1  N.  Y.  Supp.,  733. 

Where  the  defendant  pleads  not  guilty,  and,  on  being  asked  by  the  m; 
trate  if  he  is  ready  for  trial,  replies  that  he  is,  it  is  equivalent  to  a  mj 
to  be  tried  by  a  court  of  special  sessions.     People  v.  Cook,  9  St.  Rep., 
4r>  Hun.  36. 

§  212.  Order  for  bail,  on  commitment.-— If  the  crime  be  1 
able  and  the  defendant  be  admitted  to  bail,  but  bail  have 
been  taken,  the  following  words,  or  words  to  the  same  efl 
must  be  added  to  the  indorsement  mentioned  in  section  : 
"  and  that  he  be  admitted  to  bail  in  the  sum  of  doll 

and  be  committed  to  the  sheriff  of  the  county  of 
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or  in  the  city  and  county  of  New  York,  "  to  the  keeper  of  the 
city  prison  of  the  city  of  New  York,"  until  he  gave  such  bail. 
8  213.  Form  of  commitment.-If  the  magistrate  order  the 
defendant  to  be  committed  as  provided  in  sections  209  and  212, 
he  must  make  out  a  commitment,  signed  by  him,  with  his  name 
of  office,  and  deliver  it,  with  the  defendant,  to  the  officer  to 
whom  he  is  committed,  or  if  that  officer  be  not  present,  to  a  peace 
officer,  who  must  immediately  deliver  the  defendant  into  the 
proper  custody,  together  with  the  commitment. 

Commitment. — A  commitment  is  intended  merely  as  a  protection  to  the 
officer  executing  it,  and  as  showing  the  authority  upon  which  he  restrains 
the  accused  person  of  his  liberty.  People  v.  Johnson,  16  St.  Rep.,  846  ;  110 
N.  Y.,  142. 

The  commitments  need  not  state  the  facts  constituting  the  offenses,  but 
only  express,  in  some  degree,  the  nature  of  the  crimes.  People  v.  Johnson, 
13§t.Rep.,48;  46  Hun,  471. 

The  recital,  in  the  commitment,  of  the  crimes  with  which  the  defendant 
is  charged  as  grand  larceny  in  the  first  degree,  and  burglary  in  the  third 
degree,  is  a  sufficient  statement  of  the  nature  of  the  crimes,  for  the  purpose 
of  showing  that  lie  was  in  custody  or  confinement  upon  the  charge  of  felony. 
Id. 

§  214.  Id.— The  commitment  must  be  to  the  following  effect : 
"  County  of  Albany  [or  as  the  case  may  be.] 
"In  the  name  of  the  people  of  the  State  of  New  York  : 

"To  the  sheriff  of  the  county  of  Albany,"  or  in  the  city  and 
county  of  New  York,  "  to  the  keeper  of  the  city  prison  of  the 
city  of  New  York :  " 

44  An  order  having  been  this  day  made  by  me,  that  A.  B.  be 
held  to  answer  to  the  court  of  upon  a  charge  of  [stating 

briefly  the  nature  of  the  crime,]  you  are  commanded  to  receive 
him  into  your  custody  and  detain  him,  until  he  be  legally  dis* 
charged. 

Dated  at  the  city  of  Albany  [or  as  the  case  maybe],  this 
day  of  ,  18     . 

C.  D.,  Justice  of  the  Peace, 
[or  as  the  case  may  be.] 

3?orm  and  contents  of  commitment. — The  warrant  of  commitment  is 
25*luired  to  state  briefly  the  nature  of  the  crime.  Matter  of  Paul,  94  N.  Y., 
b0*:  2N.  Y.  Cr.,6. 

Inhere  is  notliing  in  the  office  which  a  commitment  is  designed  to  perform, 
r?quiring  a  detailed  statement  of  the  circumstances  attending  the  commis- 
8l°n  of  the  crime.     People  v.  Johnson,  16  St.  Rep.,  846  ;  110  K.  Y.,  142. 

The  statement  in  a  commitment  that  the  defendant  is  held  to  answer  upon 
*  cliarge  of  burglary  in  the  first  degree,  or  that  he  is  held  upon  a  cliarge  of 
J^ceny  in  the  first  degree,  is  a  sufficient  compliance  with  the  provision  of 
£jis  section,  requiring  the  nature  of  the  crime  to  lie  briefly  stated  therein. 

Where  the  jurisdiction  of  the  magistrate  over  the  subject  matter  of  the 
^amination,  and  the  person  of  the  defendant  is  established,  he  has  authority 
to  rnake  out  a  commitment.     Id. 

,  In  such  case,  the  recitals  in  the  commitment  are  presumptive  evidence  of 
^e  facts  therein  stated.     Id.;  Scott  r.  Ely.  4.,  Wend.,  555. 

Where  the  prisoner  is  arrested  for  one,  and  committed  for  another,  crime, 
»  warrant  of  commitment  should  briefly  state  what  the  new  and  distinct 
5?ense  Is.  viz  :  the  nature  of  the  crime. '  Matter  of  Paul,  94  N.  Y.,  502  ;  ft 
H.  Y.  Cr.,  6. 
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'Where  there  are  names  given  by  law  to  offenses,  they  express  in  some  d» 
gree  the  nature  of  the  crime,  ana  their  recital  in  the  commitment  is  a  sub 
etantial  conformance  in  terms  to  the  requirements  of  this  section.  Peopli 
v.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  667  ;  7  N.  Y.  Cr.,  492. 

§  215.  Undertaking  of  witnesses  to  appear,  when  and  hour 
taken.— On  holding  the  defendant  to  answer,  the  magistrate  may 
take  from  each  of  the  material  witnesses  examined  before  him 
on  the  part  of  the  people,  a  written  undertaking,  to  the  effect 
that  he  will  appear  and  testify  at  the  court  to  which  the  deposi- 
tions and  statement  are  to  be  sent,  or  that  he  will  forfeit  the 
sum  of  one  hundred  dollars. 

§  216.  Magistrate  may  order  witness  to  enter  into  undertak- 
ing for  appearance.— When  the  magistrate  is  satisfied,  by  proof 
on  oath,  that  there  is  reason  to  believe  that  any  such  witness  is 
an  accomplice  in  the  commission  of  the  crime  charged,  he  may 
order  the  witness  to  enter  into  a  written  undertaking,  with  such 
sureties,  and  in  such  sum  as  he  may  deem  proper,  for  his  ap- 
pearance as  specified  in  the  last  section. 

Amended  bv  chap.  416  of  1883. 

This  amendment  dropped  from  the  original  section  the  words  "  will  not 
appear  and  testify,  unless  security  is  required,"  and  substituted  the  words 
"  is  an  accomplice  in  the  commission  of  the  crime  charged. 

§  217.  Commitment    of  witnesses  under  sixteen.— Children 

under  the   age  of  sixteen  years,  when  witnesses,  may  be  com* 

milted  as  provided  by  section  two  hundred  and  ninety-one  of 

the  Penal  Code,  subject  to  the  order  of  the  trial  court. 

Original  section  repealed  by  chap.  416  of  1883.  New  section  added  by 
chap.  220  of  1888. 

Amended  by  chap.  279  of  1892. 

This  amendment  omitted  the  word  "  such  "  before  the  word  "  witnesses," 
from  the  new  section,  and  added  the  words  "  subject  to  the  order  of  the 
trial  court." 

§  218.  Witness  to  be  commijtted  on  refusal  to  give  security  for 
appearance.— If  a  witness,  required  to  enter  into  an  undertaking 
to  appear  and  testify,  either  with  or  without  sureties,  refuse 
compliance  with  the  order  for  that  purpose,  the  magistrate  must 
commit  him  to  prison  until  he  comply  or  be  legally  discharged. 

§  219.  Witnesses  for  people,  conditional  examination  of.— 
A  witness  may  be  conditionally  examined  on  behalf  of  the  peo- 
ple in  the  manner  and  with  the  effect  provided  by  title  twelve, 
chapter  three  of  this  Code,  for  taking  examination  of  witnesses 
conditionally  on  behalf  of  the  defendant.  A  copy  of  the  order 
and  affidavit  upon  which  the  application  is  made,  together  with 
notice  of  the  time  and  place  where  the  examination  is  to 
be  taken,  shall  be  served  on  the  defendant,  and  his  counsel, 
if  he  have  any,  at  least  two  days  before  the  time  fixed 
for  such  examination,  and  the  defendant  may  be  present  per- 
sonally upon  such  examination  to  confront  the  witness  pro- 
duced against  him ;  if  the  defendant  have  no  counsel  the  ordei 
shall  contain  a  provision  assigning  counsel  to  him  for  the  pur- 


f  BO.  Justices'  criminal  docket. 

Every  justice  of  the  peace  and  every  police  or  other  special  jus- 
tice appointed  or  elected  in  a  city,  village  or  town  other  than 
in  the  city  and  county  of  New  York,  shall  forthwith  enter  cor- 
rectly at  the.  time  thereof,  full  minutes  of  all  business  done  before 
him  as  such  justice  and  as  a  court  of  special  sessions  in  criminal 
actions  and  in  criminal  proceedings  and  including  cases  of  felony, 
in  a  book  to  be  furnished  to  him  by  the  clerk  of  the  city,  village 
>r  town  where  he  shall  reside,  and  which  shall  be  designated 
'justices'  criminal  docket,"  and  shall  be  at  all  times  open  for  in- 
pection  to  the  public.  Such  docket  shall  be  and  remain  the  prop- 
rty  of  the  city,  village  or  town  of  the  residence  of  such  justice, 
md  at  the  expiration  of  the  term  of  office  of  such  justice,  if  in  a 
ity  shall  remain  on  file  in  the  police  office  of  such  justice,  or  in 
be  office  of  the  police  clerk,  and  if  in  a  village  or  town  shall  be 
Drthwith  tiled  by  him  in  the  office  of  the  clerk  of  such  village  or 
>wn.  The  minutes  in  every  such  docket  shall  state  the  names 
f  the  witnesses  sworn  and  their  places  of  residence,  and  if  ui  a 
ity,  the  street  and  house  number ;  and  every  proceeding  had  before 
im.  It  shall  be  the  duty  of  every  justice  of  the  peace  and  every 
olice  or  other  special  justice  in  villages  and  towns,  at  least  once 
year  and  upon  the  last  audit  day  of  such  village  or  town,  to 
resent  his  docket  to  the  auditing  board  of  said  village  or  town, 
hich  board  shall  examine  the  said  docket,  and  enter  in  the 
inutes  of  its  proceedings  the  fact  that  such  docket  book  has  been 
\dy  examined,  and  that  the  fines  therein  collected  have  been 
tmed  over  to  the  proper  officials  of  the  village  or  town  as  required 
\j  law.  Any  justice  of  the  peace  or  police  or  other  special  justice 
rho  shall  willfully  fail  to  make  and  enter  in  such  docket  forth- 
ith,  the  entries  by  this  section  required  to  be  made  or  to  exhibit 
uch  docket  when  reasonably  required,  or  present  his  docket  to 
'ie  auditing  board  as  herein  required,  shall  be  guilty  of  a  misde- 
leanor  and  shall,  upon  conviction,  in  addition  to  the  punishment 
•rovided  by  law  for  a  misdemeanor,  forfeit  his  office. 
Amended  by  L.  1910,  ch.  268.    In  effect  September  1,  1910. 

1$i        magistrate,  within  five  days  after  so  discharging  or  holding 
warn         defendant,   must    also   return   to    the    district    attorney   of    tl 
ount'         county  a  statement  of  the  name  and  address  of  the  defendan 
Am«         the  crime  charged,  the  name  and  address  of  the  informant,  and  tl 
names  and  addresses  of  all  of  the  witnesses  subpoenaed  or  swoi 
upon  the  examination,  or  who  have  made  depositions  in  support  ( 
the  information. 
jn  Amended  by  L.  1005,  chap.  2(57.    In  effect  September  1,  1905. 

te  prosecuted  by  indictment 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  section  6,  art.  1  of  State  Constitution  ;  art.  5  of  Federal  Constitution. 

An  inquiry  as  to  an  act  criminal  in  its  nature,  through  the  intervention  of 
Mrnnd  jury,  relates  to  a  proceeding  before  indictmeut  found  or  trial  had. 
rapb  c.  Beckwith,  12  St.  Hep.,  793;  H)8  N.  Y  ,  73. 

Neither  inquiry,  nor  prosecution,  relates  to  or  includes,  witlv.n  \t&  tiom- 
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mon  meaning,  the  evidence  which  may  be  given,  or  the  degree  of  #P*?of 
required,  upon  the  inquiry,  or  during  the  prosecution  to  secure  a  conviction 
and  punishment.    Id. 

CHAPTER  IL 
formation  of  the  grand  jury,  its  powers  and  duties. 

Section  223.  224.  Graud  jury  detiued. 

2„'5,  220,  227.  For  whut  courts  to  be  drawn,  etc. 

228.  Misdescription  iu  order. 

229.  Mode  of  selecting  grand  jurors. 

230.  It*  sixteen  graud  jurors  do  not  appear,  etc. 

231.  232.  Manner  of  designating  the  additional  grand  jurors. 

233.  In  counties  named. 

234.  Summoning  the  additional  grand  jurors,  and  compelling  their 

attendance. 
23"i.  When  new  grand  jury  may  he  summoned  for  the  same  court. 
230.  Grand  j'iry,  how  drawn  when   more  than  a  sufficient  number 

attend.-.. 

237.  Individual  «;raud  juiors,  who  may  challenge. 

238.  Oau-esrf  di  ;charge  of  the  panel. 
230.  Causes  of  challenge. 

240.  Manner  of  lading  and  trying  the  challenges. 

241.  Decisions  upon  the  challenge. 

242.  Kflfect,  of  allowing  same. 

243.  Violation  of  last  section. 

244.  Appointment  of  foreman. 

245.  424t>.  !M7.  Oath  of  the  foreman  and  the  other  grand  jurors. 
24S.  ( 'harge  of  the  court . 

240.  Retirement  of  the  grand  jury. 

250.  Appointment  of  a  clerk,  and  his  duties. 

251.  D'«ohar«:e  of  the  grand  jury. 

252.  Power  of  grand  jury  to  inquire  into  crimes,  etc. 

253.  Foreman  may  administer  oaths. 

254.  Definition  of  an  indictment. 

255.  Evidence  receivable  before  a  grand  jury. 

256.  Same. 

257.  G rand  jury  not  bound  to  hear  evidence  for  the  defendant,  hut 

may  order  explanatory  evidence  to  be  produced. 

258.  Degree  of  evidence,  to  warrant  an  indictment. 

259.  Grand  jurors  must  declare  their  knowledge  as  to  commission  of 

a  crime. 

260.  Grand  jury  must  inquire  as  to  person  imprisoned  on  criminal 

charges  and  not  indicted  ;  the  condition  of  public  prisons ; 
and  the  misconduct  of  public  officers. 

261.  Grand  jury  entitled  to  access  to  public  prisons,  and  to  examine 

public  records. 

262.  263,  2tW.  When  and  from  whom  they  may  ask  advice,  and  who 

may  be  present  during  their  sessions. 

265.  Secrets  of  the  grand  jury  to  be  kept. 

266.  Grand  jury,  when  bound  to  disclose  the  testimony  of  a  witness. 

267.  Grand  juror  not  to  be  questioned  for  his  conduct  as  such. 

§  223.  Grand  jury  denned.— A  grand  jury  is  a  body  of  men, 
returned  at  stated  periods  from  the  citizens  of  the  county, 
before  a  court  of  competent  jurisdiction,  and  chosen  by  lot, 
and  sworn  to  inquire  of  crimes  committed  or  triable  in  the 
county. 

Grand  jury.— A  grand  jury  is  denned  in  this  section.  People  ».  Petrea. 
80  Hun,  102. 

The  grand  jury,  all  through  this  chapter,  is  recognized  as  a  body  separate 
and  distinct  from  the  court  before  which  it  is  returned.  People  eat  tW. 
Pickard  t>.  Sheriff,  etc.,  11  Civ.  Pro.,  184. 

The  grand  jury  is  merely  an  appendage  or  adjunct  of  the  court    Hatter 
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..f  <  V.oa^,  8  N.  Y.  Cr.,  7 ;  24  Abb.  X.  C,  430 ;  18  Civ.  Pro  ,  1F0 ;  People  9. 
Xaughton.  7  Abb.  N.  S.,  421;  People  r.  Kelley,  24  N.  Y..  74;  People  * 
Fancher,  4  T.  &  C,  476  ;  People  ex  rel.  Hackley  v.  Kelly,  21  How.,  54. 

The  grand  jury  is  tbe  grand  inquest  between  the  government  and  the 
citizen.    People  e.  Briggs,  60  How.,  42. 

§  224.  Grand  jury  defined.— The  grand  jury  must  consist  of 
not  less  than  sixteen  and  not  more  than  twenty-three  persons, 
ant  I  the  presence  of  at  least  sixteen  is  necessary  for  the  trans- 
act ion  of  any  business. 

Where  more  than  twenty-three  persons  are  sworn  and  sit  upon  a  grand 
jury,  and  an  indictment  is* found  by  them,  to  which  the  defendant  pleads, 
find  Is  tried  and  found  guilty,  the  court  will  not,  upon  motion,  quash  the 
indictment.     Conkey  v.  People,  5  Park.,  38  ;  1  Abb.  App.  Dec,  418. 

But  the  defendant,  in  an  indictment  found  by  thorn,  may,  if  that  fact  ap- 
pears upon  the  caption  of  the  indictment,  bring  error  in  law.  Id.  People 
r.  King,  2  Caines,  98.  If  it  does  not  so  appear,  then  he  may  bring  error  in 
fact.     Id. 

§225.  For  what  courts  to  be  drawn,  etc.— A  grand  jury 

must  be  drawn  for  every  term  of  the  following  courts: 

1.  The  supreme  court,  except  in  the  city  and  county  of  New 
York,  and  the  county  of  Kings,  and  except  for  extraordinary  or 
adjourned  terms.  But  whenever  in  any  other  county  than  New 
York  and  Kings,  m;>re  than  four  terms  of  the  supreme  court  shall 
be  appointed  to  be  held  in  any  year,  the  justices  of  the  supreme 
court,  or  a  majority  of  them,  of  the  district  in  which  said  county 
is  situated  may  designate  four  terms  of  the  supreme  court  in  said 
county  for  which  a  grand  jury  shall  be  drawn,  and  a  grand  jury 
shall  attend  at  such  terms  only ;  and 

2.  The  court  of  general  sessions  of  the  city  and  county  of  New 

York  and  the  court  of  sessions  of  the  county  of  Kings. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 
Amended  by  chap.  300  of  1882. 

This  amend  ment  added  to  the  first  subdivision  the  words  "and  the  county 
of  Kimrs,  and  except  for  extraordinary  or  adjourned  tprnis"  f1"'1  ♦"  iltn  ■"™nd 

26.  Orand  jnry;  for  wliat  courts  to  be  drawn.  3? for 

Mi;  v. 

rrand  jury  may  also  be  drawn : 

For  every  other  county  court,  when  specially  ordered  by 

mrt,  or  by  the  board  of  supervisors.  /  the 

For  the  supreme  court  in  the  city  and  county  of  New  York, 

the  order  of  a  justice  of  the  supreme  court,  elected  in  the     or'c» 

udicial  district.  l  tue 

For  the  supreme  court,  of  the  county  of  Kings,  upon  the 

of  a  justice  of  the  supreme  court  elected  in  the  second 
al  district 

For  an  extraordinary  term  of  the  supreme  court  upon  the      the 
of  the  justice  named  to  hold  or  preside  at  the  same. 
For  amy  term  of  the  court  of  general  sessio?is  of  the  city  and 
y  of  New  York  upon  the  order  of  a  judge  of  the  court  of 
iZ  sessions,  whenever  the  public  interest  requires  such  addi-    ,f  gu. 

grand  jury. 
Bded  by  I*.  1907,  ch.  615.    In  effect  September  1,  1907. 


the 
judi- 
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per  visors  is  not  essential  to  legalize  tbe  summoning  and  drawing  of  a  gr 
jury  at  a  term  of  the  court,  designated  by  the  county  judge  under  sectior 
,  of  the  Criminal  Code.     People  v.  Rugg,  98  N.  Y..  687,  8  N.  Y.  Cr.f  1 
aff'^21  W.  Dig.,84.  •  • 

This  section  was  intended  to  provide  for  the  drawing  of  a  grand  jury  w! 
no  designation  had  been  mjide  by  the  eourty  judge  in  pursuance  of  the  | 
visions  of  section  45,  or  when  special  circumstances  existed  which  requi 
that  a  grand  jury  be  drawn  and  summoned  independent  of  those  which  v 
provided  for  in  the  above  section.    Id. 

§  227.  For  what  courts  to  be  drawn ;  the  order.— If  made 
the  court  or  a  judge  thereof,  the  order  for  a  grand  jury  must 
entered  upon  its  minutes,  and  a  copy  thereof  filed  with  t 
county  clerk,  at  least  twenty  days  before  the  term  for  which  t 
jury  is  ordered.  If  made  by  the  board  of  supervisors  a  co 
thereof,  certified  by  the  clerk  of  the  board,  must  be  filed  w. 
the  county  clerk,  at  least  twenty  days  lxjfore  the  term  ;  and  wh 
so  filed,  is  conclusive  evidence  of  the  authority  for  drawing  t 
jury. 

§  228.  Misdescription  in  order.— A  misdescription  of  the  ti 
of  the  court  in  an  order  for  a  grand  jury  does  not  affect  t 
validity  of  the  order,  if  it  can  be  plainly  understood  therefrc 
what  court  is  intended. 

§  229.  Mode  of  selecting  grand  jurors.— The  mode  of  selecti: 
grand  jurors  is  prescribed  by  special  stfitutes. 

See  sections  1041,  2293-2301,  3314,  3351  of  Code  of  Civil  Procedure 
R.  S.t  1015-1019. 

See  notes  under  section  223,  ante. 

The  cases  of  People  v.  Duif  and  People  v.  Fitzgerald,  1 N.  Y.  Cr.,  307,  w< 
reversed  or  overruled  by  1  N.  Y.  Cr.f  425. 

§  230.  If  sixteen  jurors  do  not  appear,  etc.— If  at  any  ter 

of  the  supreme  court  or  county  court,  except  in  the  counties 
Genesee,  Orleans  and  St.  Lawrence,  there  shall  not  appear  at  len 
sixteen  persons,  duly  qualified  to  serve  as  grand  jurors,  who  lia 
been  summoned,  or  if  the  number  of  grand  jurors  attending  sh; 
be  reduced  below  sixteen,  such  court  must,  by  order  to  be  enter 
in  its  minutes,  require  the  clerk  of  the  county  to  draw,  and  t 
sheriff  to  summon,  such  additional  number  of  grand  jurors 
shall  be  necessary,  and  must  specify  the  number  required  in  t 
order. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  231.  Manner  of  designating  the  additional  grand  jurors.— T 
clerk  of  the  county  must  forthwith  bring  into  court  the  box  cc 
taining  the  names  of  the  grand  jurors,  from  which  grand  jure 
in  the  county  are  required  to  be  drawn;  and  he  must,  in  t 
presence  of  the  court,  proceed  publicly  to  draw  the  numl)er 
grand  jurors  specified  in  the  order;  and  when  such  drawing 
completed,  he  must  make  two  lists  of  the  persons  so  drawn,  ea 
of  which  must  be  certified  by  him  to  be  a  correct  list  of  t 
names  of  the  persons  so  drawn  by  him,  one  of  which  he  must  f 
in  his  office,  and  the  other  lie  must  deliver  to  the  sheriff. 

§  232.  Manner  of  designating  the  additional  grand  jurors 
The  sheriff  must  accordingly,  in  the  manner  required  in  resp€ 
t^  the  grand  jurors  originally  drawn,  forthwith  summon  t 
p.M-sons  whose  names  arc  drawn  or  designated  in  the  list,  provid 


Op  the  State  of  New  York.  81 

in  section  231,  to  appear  in  the  court  requiring  tlieir  attendance 
at  the  time  designated,  and  they  must  attend  and  serve  as  if  they 
had  been  originally  summoned  as  grand  jurors,  and  subject  to 
thesame  penalties,  unless  excused  or  discharged  by  the  court 

§  233.  In  counties  named.— In  the  counties  of  Genesee,  Or- 
leans and  St.  Lawrence,  the  names  of  the  persons  required  to 
complete  the  grand  jury  may,  in  the  discretion  of  the  court,  be 
drawn  as  provided  in  the  last  section,  or  may  be  publicly  desig- 
nated by  the  court,  from  the  by-standers  or  the  body  of  the 
county. 

Amended  by  chap.  360  of  1882. 

This  amendment  dropped  from  the  original  section  the  words  "In  any 
other  county,"  and  substituted  the  words  "In  the  counties  of  Genesee, 
Orleans  and  St.  Lawrence." 

§  234.  Summoning  the  additional  grand  jurors  and  compelling 
theirattendance.— The  sheriff  must  accordingly,  in  the  manner 
required  in  respect  to  the  grand  jurors  originally  drawn,  forth- 
with summon  the  persons  whose  names  are  drawn  or  designated, 
as  provided  in  the  last  two  sections,  who  must  attend  and  serve 
as  if  they  had  been  originally  summoned  as  grand  jurors,  and  are 
subject  to  the  same  penalties,  unless  excused  or  discharged  by 
the  court. 

§  235.  When  new  grand  jury  may  be  summoned  for  the  same 
court.— If  a  crime  be  committed  during  the  sitting  of  the  court, 
after  the  discharge  of  the  grand  jury,  the  court  may,  in  its  dis- 
cretion, direct  an  order  to  be  entered,  that  the  sheriff  summon 
another  grand  jury ;  and  the  same  shall  be  summoned,  in  the 
manner  prescribed  for  grand  juries  in  general. 

§  236.  Grand  jury,  how  drawn  when  more  than  a  sufficient 
number  attends.— When  more  than  twenty-three  persons  sum- 
moned as  grand  jurors  attend  for  service,  the  clerk  must  pre- 
pare separate  ballots  containing  their  names,  folded  as  nearly 
alike  as  possible,  and  so  that  the  names  can  not  be  seen,  and 
must  deposit  them  in  a  box.  He  must  then  openly  draw  out  of 
the  box  twenty-three  ballots  ;  and  the  persons  whose  names  are 
drawn  constitute  the  grand  jury.  The  names  remaining  in  the 
tax,  as  well  as  those  drawn,  must  be  returned  to  the  box  of 
drawn  grand  jurors. 

See  notes  under  section  224,  ante. 

It  is  error  to  swear  twenty-four  grand-jurors.    People  c.  King,  2  Caines, 

A  grand  jury  ought  not  to  consist  of  more  than  twenty-three  persons, 
Conkey  v.  People,  1  Abb.  App.  Dec,  423  ;  5  Park.,  31. 

§  237.  Individual  grand  juror,  who  may  challenge.— The   dis- 
trict attorney  in  behalf  of  the  people,  and  also  a  person  held  to 
answer  a  charge  for  crime,  may  challenge  an  individual  grand 
juror, 
fended  by  chap.  279  of  1892. 

This  amendment  prefixed    to    the    original    section  the  words    "The 
^strict  attorney  in  behalf  of  the  people,  and  also." 

§  238.  Causes  of  discharge  of  the  panel.— There  is  no  challenge 
allowed  to  the  panel  or  to  the  array  of  the  grand  jury,  but  the 
(> 
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court  may,  in  its  discretion, at  anytime  discharge  the  panel aix< 
order  another  to  be  summoned,  for  one  or  more  of  the  folio  wit>r 
causes : 

1.  That  the  requisite  number  of  ballots  was  not  drawn  fro*r 
the  grand  jury  box  of  the  county ; 

2.  That  notice  of  the  drawingof  the  grand  jury  was  not  given  ; 

3.  That  the  drawing  was  not  had,  in  the  presence  of  tlie 
officers  designated  by  law ;  and 

4.  That  the  drawing  was  not  had,  at  least  fourteen  days  before 
the  court. 

See  notes  under  section,  861,  post 

The  cases  of  People  v.  Duff,  and  People  ».  Fitzgerald,  1  N.  Y.  Cr.,  307, 
were  reversed  or  overruled  by  1  N.  Y.  Cr.,  425. 

Intent. — The  power,  conferred  by  this  section,  is  in  the  general  interest 
of  public  justice.     People  v.  Hooghkerk,  96  N.  Y.,  159. 

This  section  is  intended  to  confer  upon  the  court  a  discretionary  power  to 
discharge  the  panel,  to  be  exercised  upon  its  own  volition,  and  in  view  of 
all  the  circumstances.     Id. 

This  section  leaves  it  to  the  discretion  of  the  court  to  discharge  the  paneL 
People  v.  Petrea,  30  Hun,  103. 

"No  challenge  to  array. — No  challenge  to  the  array  of  a  grand  jury  was 
allowed  under  the  Revised  Statutes.  (2  R.  S.,  724,  sections  27,  28.)  Car- 
penter v.  People.  64  N.  Y.,  483. 

No  challenge  to  the  array  of  grand  jurors  is  allowed.  People  e.  Petrea, 
30  Hun?  102. 

This  section  prohibits  any  challenge  to  the  panel  or  array  of  grand  jurors, 
but  the  court  is  authorized,  in  its  discretion,  for  certain  causes  stated,  to  dis- 
charge the  panel  and  order  another  to  be  summoned.  People  v.  Petrea,  93 
N.  Y.,  144;  IN.  Y.  Cr.,  244. 

Challenges  or  objections  to  the  panel  or  array  of  the  grand  jury  can  no 
longer  be  taken.  People  t>.  Fitzpatrick,  66  How.,  23 ;  30  Hun,  493  ;  1  N.  Y. 
Cr.,  425. 

The  right  of  a  defendant  to  challenge  the  body  of  the  grand  jury,  because 
irregularly  or  defectively  constituted,  no  longer  exists.  People  c.  Hoogh- 
kerk, 90  tf.  Y.,  159. 

Before  indictment.— Tliis  and  the  following  section  relate  to  proceed- 
ings to  be  taken  before  indictment.     People  r.  Petrea,  92  N.  Y.,  144. 

This  section  has  application  to  proceedings  to  be  taken  l>efore  indictment 
found.  People  v.  Petrea,  30  Hun,  112.  The  proceedings  permissible  to  the 
accused  after  indictment  are  provided  in  sulisequent  sections.     Id. 

A  challenge  to  the  panel  or  array  of  the  grand  jury  is  an  objection  made 
to  the  swearing  in  and  impaneling  of  the  grand  jury,  not  an  objection 
made  after  it  is  sworn  in  and  impaneled.  People  c.  Fitzpatrick,  66  How., 
23  :  30    :un,  493  ;  1  N.  Y.'Cr.,  425. 

When  not  taken.— A  challenge  to  the  panel  of  grand  jury,  on  the 
ground  that  the  act,  under  which  the  commissioners  were  appointed,  was 
unconstitutional,  cannot  be  sustained.     Thompson  r.  People,  6  Hun,  135. 

Under  the  Code  of  Criminal  Procedure,  a  defendant,  held  to  answer  a 
criminal  charge,  may  not,  on  the  return  of  the  grand  jury  list  and  before 
indictment,  take  the  objection' that  the  law,  under  which  the  grand  jury 
was  selected,  is  unconstitutional.     People  r.  Hooghkerk,  96  N.  Y.,  158. 

No  partial  discharge. — A  grand  jury  cannot  be  discharged  as  to  some, 
and  remain  as  to  others,  of  the  persons  indicted.  People  v.  Fitzpatrick,  66 
How.,  21 :  30  Hun,  493  ;  1  N.  Y.  Cr.,  425. 

Another  to  be  summoned.— This  section  requires,  on  discharging » 
grand  jurv,  the  summoning  of  another.  People  v.  Fitzpatrick,  80  Hunt 
496  ;  1  k  V.  Cr.,  425  ;  66  How.,  23. 

§  239.  Causes  for  challenge.— A  challenge  to  an  individual 
grand  juror  may  be  interposed,  for  one  or  more  of  the  following 
causes,  and  for  these  only  : 
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iat  he  is  a  minor. 

mt  he  is  an  alien. 

iat  he  is  insane. 

iat  he  is  the  prosecutor  upon  a  charge  against  the  cfe- 

lat  he  is  a  witness  for  either  party,  if  the  court  is  satis- 
he  exercise  of  a  sound  discretion  that  he  cannot  act 
illy  and  without  prejudice  to  the  substantial  rights  of  the 
lallenging. 

iat  a  state  of  mind  exists  on  his  part,  in  reference  to  the 
Lo  either  party,  which  satisfies  the  court,  in  the  exercise 
nd  discretion  that  he  cannot  act  impartially  and  with- 
udice  to  the  substantial  rights  of  the  party  challenging. 

ed  by  chap.  279  of  1892. 

lendment  substituted  subdivision  5  of  the  present  section  for  same 

mi  of  the  original  section. 

es  under  preceding  section. 

.—By  this  section  a  grand  juror  may  be  challenged  as  a  minor,  an 

isane,  or  as  pre  judiced  and  not  impartial  toward  the  party  chal- 

People  ex  rel.  Munsell  v.  Court,  etc.,  101  N.  Y.,  251. 
?tion  was  intended  to  secure  to  an  accused  person  the  right  to 

panel  of  one  or  more  particular  grand  jurors  who  may  be  objec- 
or  bias,  or  other  specified  causes.    People  v.  Hooghkerk,  96  N.  Y., 

wer,  conferred  by  this  section,  is  in  the  particular  and  special 

P  the  person  accused.     Id. 

nges  to  individual  jurors. — This  section  provides  for  challenges 

ual  jurors.     People  v.  Petrea,  92  N.  Y.,  145  ;  1  N.  Y.  Cr.,  244. 

i  no  provision  of  law,  which  permits  a  defendant  to  raise  any  ob- 

>  the  grand  jury,  except  an  objection  to  individual  jurors  under 
m.     People  v.  Iiooghkerk,  96  N.  Y.,  159. 

idictment  found,  there  can  be  no  challenge  to  the  grand  jury  indi- 
People  v.  Petrea,  30  Hun,  102 ;  see  section  242,  pout. 

Manner  of  taking  and  trying  the  challenges.— Chal- 

>  individual  grand  jurors  may  be  oral,  and  must  be  entered 
2  minutes  and  tried  by  the  court  in  the  same  manner  as 
es  in  the  case  of  a  trial  jury. 

;ion  1180  of  Code  of  Civil  Procedure. 

of  1^73,  which  provided  that  all  challenges  of  jurors,  both  in  civil 
nal  cases,  shall  be  tried  and  determined  by  the  court  alone,  was 
Weston  r.  People,  0  Hun,  140,  to  be  constitutional  and  valid.  See 
le  e.  Tweed,  11  Id.,  197. 

Decision  upon  the  challenge.— The  court  must  allow 
o\v  the  challenge,  and  the  clerk  must  enter  its  decision 
j  minutes. 

,  Effect  of  allowing  same.— If  a  challenge  to  an  in- 
grand  juror  be  allowed  for  any  of  the  causes  mentioned 
i visions  one,  two  or  three  of  section  239,  he  must  be 
h  discharged  from  the  grand  jury.  If  such  challenge 
ed  for  any  of  the  causes  mentioned  in  subdivisions  four, 
ix  of  section  239,  the  juror  challenged  cannot  be  present 
ce  part  in  the  consideration  of  the  charge  against  vae 
nt  mentioned  in  or  who  interposed  the  challenge,  or  in 
Derations  or  vote  of  the  grand  jury  thereon. 
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Amended  by  chap.  279  of  1892. 

This  amendment  inserted  in  the  original  section  after  the  word  "  deilbev-^ 
tion  "  the  words  "  or  vote." 

The  case  of  People  v.  Bork,  31  Hun,  374  ;  2  N.  Y.  Cr.,  78,  was  reversed  i, 
WN.Y.,  188;  2  N.  Y.  Cr.,  177. 

A  violation  of  this  section  cannot  subject  the  misconduct  of  a  juror  t< 
punishment,  under  subd.  3,  section  8  of  the  Code  of  Civil  Procedure.  Peo^>]€ 
ex  rel.  Munsell  v.  Court,  etc.,  36  Hun,  282. 

§  243.  Violation  of  last  section.— The  grand  jury  must  info itu 
the  court  of  a  violation  of  the  last  section,  and  the  same  is  pun- 
ishable by  the  court  as  a  contempt. 

The  case  of  People  v.  Bork,  31  Hun,  374  ;  2  N.  Y.  Cr.,  78,  was  reversed  in 
96  N.  Y.,  188  ;  2  N.  Y.  Cr.,  177. 

Contempt.— The  provisions  of  this  section  include  no  other  proceedings 
or  cases  than  may  be  made  out  for  the  punishment  of  a  grand  juror  for 
misconduct.  People  ex  rel.  Munsell  p.  Court,  etc.,  36  Hun,  280  ;  3  N.  Y. 
Cr.,  216. 

A  grand  juror,  who  serves  in  violation  of  the  last  section,  is  guilty  of  a 
contempt  of  court.  People  ex  rel.  Munsell  c.  Court,  etc.,  101 N.  Y.,  251  ;  4 
N.  Y.  Cr..  75 ;  3  How.  N.  S.,  418,  affV  36  Hun,  280 ;  3  N.  Y.  Cr..  216. 

A  violation  of  this  section  is  not  called  or  made  a  criminal  or  public  con- 
tempt, but  it  belongs  to  the  class  of  private  contempts  occurring  in  a  crim- 
inal action.     Id. 

§244.  Appointment  of  foreman.— From  the  persons  summoned 
to  serve  as  grand  jurors,  and  appearing,  the  court  must  appoint 
a  foreman.  The  court  must  also  appoint  a  foreman  when  a 
person  already  appointed  is  discharged  or  excused  before  the 
grand  jury  are  dismissed. 

§  245.  Oath  of  the  foreman  and  the  other  grand  jurors.- 
The  following  oath  must  be  administered  to  the  foreman  of  tbe 
grand  jury :  "  You,  as  foreman  of  this  grand  jury,  shall  dili- 
gently inquire  and  true  presentment  make,  of  all  such  matten> 
and  things  as  shall  be  given  you  in  charge  ;  the  counsel  of  the 
people  of  this  state,  your  fellows'  and  your  own  you  shall  keep 
secret ;  you  shall  present  no  person  from  envy,  hatred  or  malice; 
nor  shall  you  leave  any  one  unpresented  through  fear,  favor, 
affection  or  reward,  or  hope  thereof ;  but  you  shall  present  all 
things  truly  as  they  come  to  your  knowledge,  according  to  tbe 
best  of  your  understanding.     So  help  you  God  !  " 

As  to  presumption  that  grand  jury  was  sworn,  see  People  t.  Rose,  22  St 
Hep.,  390;  52  Hun,  33. 

§  246.  Oath  of  the  foreman  and  the  other  grand  jurorfl.- 
The  following  oath  must  be  immediately  thereupon  administered 
to  the  other  grand  jurors  present :  "  The  same  oath  which  your 
foreman  has  now  taken  before  you  on  his  part,  you  and  each  of 
you  shall  well  and  truly  observe  on  your  part.  So  help  yoU 
God !  " 

§  247.  Oath  of  the  foreman  and  the  other  grand  jurors.^ 
If,  after  the  foreman  and  the  grand  jurors  then  present  are 
sworn,  any  other  grand  juror  appear,  and  be  admitted  as  such, 
the  oath,  as  prescribed  in  section  245,  must  be  administered  to 
him,  commencing,  "  You,  as  one  of  this  grand  jury,"  and  so  on» 
to  the  end. 
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The  reference  to  this  section  in  People  v.  Crotty,  9  N.  Y.  Supp.,  939,  should 
be  to  section  547,  post. 

I  248.  Charge  of  court  to  grand  jury.— The  grand  jury  being 
impaneled  and  sworn,  must  be  charged  by  the  court.  In  doing 
so,  the  court  must  read  to  them  the  provisions  of  this  Code, 
from  section  252  to  section  267,  both  inclusive,  or  give  them  a 
copy  thereof,  and  must  give  them  such  information  as  it  may 
deem  proper  as  to  the  nature  of  their  duties,  and  any  charges 
and  crimes  returned  to  the  court,  or  likely  to  come  before  the 
grand  jury.  The  court  need  not,  however,  charge  them, 
respecting  violations  of  a  particular  statute,  excepting  when  so 
requested  by  the  district-attorney. 

Amended  bv  chap.  279  of  1892. 

This  amendment  added  to  the  original  section  the  words  "  excepting 
when  so  requested  by  the  district  attorney." 

The  reference  to  this  section  in  People  v.  Crotty,  9  N.  Y.  Supp.,  939,  should 
,      be  to  section  548,  post. 

§  249.  Betirement  of  the  grand  jury.— The  grand  jury  must 
then  retire  to  a  private  room  and  inquire  into  the  offenses  cog- 
nizable by  them. 

The  grand  jury  is  required,  after  the  court  has  advised  it  as  to  its  duties, 
fo  retire  to  a  private  room,  and  it  may  there  remain  until  it  is  through  with 
'to  inquiries,  or  until  the  final  adjournment  of  the  court.  People  ex  rel. 
ftckard  v.  Sheriff,  etc.,  11  Civ.  Pro.,  184. 

§  250.  Appointment  of  a  clerk,  and  his  duties.— The  grand 
jury  must  appoint  one  of  their  number  as  clerk,  who  is  to  pre- 
serve minutes  of  their  proceedings  (except  of  the  votes  of  the 
individual  members  on  a  presentment  or  indictment),  and  of 
the  evidence  given  before  them. 

§  251.  Discharge  of  the  grand  jury.— The  grand  jury,  on  the 
completion  of  the  business  before  them,  must  be  discharged  by 
the  court ;  but  whether  the  business  be  completed  or  not,  they 
are  discharged  by  the  final  adjournment  of  the  court. 

Adjournment. — The  grand  jury  is  not  adjourned  by  a  temporary  adjourn- 
ment or  recess  of  the  court.  People  e.x  rel.  Pickard  v.  Sheriff,  etc.,  11  Civ. 
Pro.,  184.  I 

When  a  body  of  men  have  been  sworn  and  impaneled  as  a  grand  jury 
and  as  such  have  found  indictments,  it  is  manifest  that  they  may  be  dis- 
charged as  having  finished  their  labors.  People  t?.  Fitzpatrick,  80  Hun, 
496  ;  66  How.  ,21.  But  they  cannot  be  discharged  retroactively,  as  of  a  date 
prior  to  their  action  as  a  grand  jury.    Id. 

§  252.  Power  of  grand  jury   to    inquire  into  crimes,  etc.— 

The  grand  jury  has  power,  and  it  is  their  duty,  to  inquire  into 

^11  crimes  committed  or  triable  in  the  county,  and  to  present 

them  to  the  court. 

The  grand  jury  is  clothed  with  power  to  determine  the  facts  and  the  law ; 
^nd  there  is  no  way  to  review  its  determination,  unless  it  is  by  motion  to 
quash  the  indictment  or  in  arrest  of  judgment.  People  v.  Dimick,  11  St. 
«ep.,  739 ;  107  N.  Y.,  13,  34  ;  People  v.  Brickner,  8  N.  Y.  Cr.,  219,  15  N.  Y. 
Supp.,  530. 

Corporations. — The  power  conferred  by  this  section,  exists,  as  well  in 
fche  case  of  a  corporation,  as  of  an  individual  charged  with  a  criminal  offense, 
*u*d  is  not  in  any  way  affected  by  the  provisions  of  sections  675  to  682  inclu- 
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give  of  the  Code  of  Criminal  Procedure.    People  v.  Equitable  Gas  Light  Co>. 
6  N.  Y.  Cr.,  191  ;  5  N.  Y.  Supp.,  20. 

Pending  examination. — An  indictment  will  not  be  quashed  on  tfci^ 
ground  that  it  was  found  and  presented  by  the  grand  jury  pending  s^xi 
examination  of  the  same  charge  before  a  magistrate.     People  ».  Heffernar* 
5  Park.,  393  ;  People  v.  Horton,  4  id.,  222  ;  People  t?.  Hyler,  2  id.,  566  ;  French 
v.  People,  3  id.,  114 ;  People  c.  Page,  id.,  600. 

§  253.  Foreman  may  administer  oaths.— The  foreman  ms^y 
administer  an  oath,  to  any  ^witness  appearing  before  the  grar*  d 
jury. 

§  254.  Definition  of  an  indictment.— An  indictment  is  an  Ac- 
cusation in  writing,  presented  by  a  grand  jury  to  a  compete  xit 
court,  charging  a  person  with  a  crime. 

See  section  275,  post. 

See  People  v.  Dunn,  25  St.  Rep.,  460  ;  53  Hun,  884  ;  7  N.  Y.  Cr.,  184  ;  6 
N.  Y.  Supp.,  807  :  People  v.  Stark,  35  St.  Rep.,  155  ;  59  Hun,  58  ;  12  N.  "Y. 
Supp.,  602  ;  People  v.  Dumar,  11  St.  Rep.,  19 ;  106  N.  Y.,  509  ;  8  N.  Y.  Cr., 
269 ;  People  v.  Jeffery,  38  St.  Rep.,  315  ;  14  N.  Y.  Supp.,  839. 

§  255.  Evidence  receivable   before  the   grand  jury.— In  the 
investigation  of  a  charge,  for  the  purpose  of  indictment,  the      ] 
grand  jury  can  receive  no  other  evidence  than,  j 

1.  Such  as  is  given  by  witnesses  produced  and  sworn  before      J 
them,  or  furnished  by  legal  documentary  evidence  ;  or  j 

2.  The  deposition  of  a  witness,  in  the  cases  mentioned  in  tlie      J 

third  subdivision  of  section  8.  \ 

See  notes  under  next  section.  \ 

The  legislature  has,  by  this  section,  limited  the  way  in  which  legal  &*** 

dence  may  be  given.    People  «.  Brickner,  8  N.  Y.  Cr.,  221 ;  15  N.  Y.  Sup>I>» 

630. 
See  People  t>.  Price,  6  N.  Y.  Cr.,  144 ;  2  N.  Y.  Supp.,  410. 

§  256.  Evidence    receivable    before    the    grand    jury.— T*^ 

grand  jury  can  receive  none  but  legal  evidence. 

Legal  evidence. — By  this  section,  the  legislature  has  required  the  grav^*3" 
jury  to  receive  none  but  legal  evidence.  People  v.  Brickner,  SN.lt.C?^" 
221 ;  15  N.  Y.  Supp.,  530,  531. 

The  district  attorney  should  take  care  that  no  evidence  is  received  by  t»^*(! 
grand  jury  which  will  not  be  admissible  on  the  trial.  People  v.  SeUick  ^  * 
N.  Y.  C*.,  334. 

f  An  indictment  found  in  a  case  which  the  grand  jury  had  been  request-^^ 
to  investigate,  and  after  various  unofficial  volunteer  statements  had  bc^"^ 
made  to  the  jurors  regarding  the  facts,  should  be  set  aside.     Id. 

An  indictment,  found  upon  the  testimony  of  a  physician  as  to  privilc 
communications  between  himself  and  his  patient,  will  be  set  aside.     Id. 

An  indictment  was  quashed,  in  Peopled.  Briggs,  60  How.,  17,  for  tE^^,0 
reason  that  the  wife  of  the  defendant  was  permitted  to  testify  against  hin^^0, 
before  the  grand  jury,  contrary  to  law.  ^. 

The  placing  of  the  depositions,  taken  before  the  magistrate  in  an  exam^^^f 
nation  Def ore  him,  and  of  the  examination  of  the  defendant,  taken  in  accorc^^l 
ance  with  the  statute,  in  the  hands  of  the  grand  jury,  will  not  vitiate  ti^ 
indictment.     Hope*.  People,  83  N.  Y.,  423.  . 

The  situation  of  a  person  charged  with  committing  a  crime,  which  '—  ^^j 
under  investigation  before  the  grand  jury,  is  similar  to  that  he  woul  -^^r 
occupy,  if  under  investigation  before  a  committing  magistrate.  People «^^_' 
Haines,  6  N.  Y.  Cr.,  103.  He  should  be  informed  of  the  charge  a^msthinr^""^" 
and  of  his  right  to  the  aid  of  counsel,  and.  if  he  has  no  counsel,  must  hay^^V 
reasonable  time  to  send  and  obtain  one.  Id.  He  must  be  advised  of  h^^^*' 
right  to  make  a  statement  in  relation  to  the  charge  against  him,  or  that  h— ^(' 
may  waive  making  one,  and  that  Ins  waiver  cannot  be  used  against  hjp  <c — ^ 
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the  trial    Id.    If  he  volunteers  to  make  a  statement,  and  not  otherwise,  the 
magistrate,  coroner  or  grand  jury  is  limited  to  asking  certain  specified  ques- 
tions, and  his  statement  must  be  taken  without  oath.    Id. 
See  People  v.  Price,  6  N.  Y.  Cr.,  144  ;  2  N.  Y.  Supp.,  416. 

§  257.  Grand  jury  not  bound  to  hear  evidence  for  the  de- 
fendant, but  may  order  explanatory  evidence  to  be  produced.— 
The  grand  jury  is  not  bound  to  hear  evidence  for  the  defend- 
ant; but  it  ia  their  duty  to  weigh  all  the  evidence  submitted  to 
them,  and  when  they  have  reason  to  believe  that  other  evidence, 
uithin  their  reach,  will  explain  away  the  charge,  they  should 
order  such  evidence  to  be  produced;  and  for  that  purpose, 
may  require  the  district  attorney  to  issue  process  for  the  wit- 
nesses. 

The  power  of  the  (prand  jury  to  cause  explanatory  evidence  to  be  produced 
must  be  exercised  with  the  limitation  that  the  accused  person  should  not  be 
required  even  to  attend  as  a  witness  before  them.    People  v.  Singer,  5  N.Y. 

§  258.  Degree  of  evidence,  to  warrant  an  indictment.— The 
grand  jury  ought  to  find  an  indictment,  when  all  the  evidence 
before  them,  taken  together,  is  such  as  in  their  judgment  would, 
if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the 
trial  jury. 

Amount  of  evidence. — The  grand  jury  have  no  power  to  find  an  indict- 
ment without  evidence.     People  r>.  Clark,  8  N.  Y.  Cr.,  178. 

The  legislature  has  forbidden  the  grand  jury  to  indict  without  evidence 
^hich  proves  the  crime  so  that  a  trial  jury  would  convict.  People  v.  Brick- 
ner,  8  N.  Y.  Cr.,  221  ;  15  N.  Y.  Supp.,  530,  531.  This  is  evidence  that  proves 
the  charge  beyond  a  reasonable  doubt.    Id. 

The  testimony  given  before  a  grand  jury  should  be  sufficient  in  degree  to 
convict,  or  show  the  defendant  guilty,  if  unexplained  ;  and  upon  less  testi- 
mony, they  should  never  find  a  bill.     People  v.  Baker,  10  How.,  567. 

The  grand  jury  ought  not  to  find  an  indictment  unless  the  testimony 
against  the  accused,  ex  parte  and  unexplained,  is  sufficient  to  convict. 
People  p.  Price,  6  N.  Y.  Cr.,  143 ;  2  N.  Y:  Supp.,  410  ;  People  t>.  Hyler,  2 
Park,  570. 

§  259.  Grand  jurors  must  declare  their  knowledge  as  to  com- 
mission of  a  crime*— If  a  member  of  the  grand  jury  know,  or 
have  reason  to  believe,  that  a  crime  has  been  committed,  which 
is  triable  in  the  county,  he  must  declare  the  same  to  his  fellow 
jurors,  who  must  thereupon  investigate  the  same. 

§  260.  Grand  jury  must  inquire  as  to  persons  imprisoned 
oil  criminal  charges  and  not  indicted;  the  condition  of  pub- 
lic prisons;  and  the  misconduct  of  public  officers.— The  grand 
jury  must  inquire, 

1.  Into  the  case  of  every  person  imprisoned  in  the  jail  of  the 
county,  on  a  criminal  charge,  and  not  indicted  ; 

2.  Into  the  condition  and  management  of  the  public  prisons 
*n  the  county;  and 

3.  Into  the  willful  and  corrupt  misconduct  in  office,  of  public 
officers  of  every  description,  in  the  county. 

§  261.  Grand  jury  entitled  to  access  to  public  prisons,  end 
to  examine  public  records.-They  are  also  entitled  to  free  ao- 
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cess,  at  all  reasonable  times,  to  the  public  prisons,  and  to  the 
examination,  without  charge,  of  all  public  records  in  the 
county. 

§  202.  When  and  from  whom  they  may  ask  advice,  and 
who  may  be  present  during  their  sessions.— The  grand  jury 
may  in  any  case  ask  the  advice  of  any  judge  of  the  court,  or  of 
the  district  attorney  of  the  county. 

£  203.  When  and  from  whom  they  may  ask  advice,  and 
who   may    be    present   during   their   &^ggffcgzWbaiffveT  re- 

§  264.  When  and  from  whom  they  may  ask  advice,  and  who  may     1C 
>  present  during  their  sessions. 

The  district  attorney  of  the  county,  a      |  Mtftaudfamwioitbyaiayiiki^iilil 
?y,  or  in  counties  having  m*  assistant  c    k  |»rt  tanj  their  K»<>ni 
■!/  appointed  by  a  justice  of  the  suprem       The  district  att- «nity  of  ihe  wuntj,  an  asfkint distriek i 
on  of  the  district  attorney  to  attend  up    ^tfnflfflBn/ju/.Y?* ]\rhnAmfTtjMl^m 


}  allowed,  at  all  time?,  to  appear  hefor  jJj^flfj^ift^j^ftfiiBtwIl-AWhj 
quest,  for  the  purpose  of  giving  info.  ^  y ;)y  ftc  ^  m^ ^  rf,  A$ kt fU I 
atter  before  them,  but  no  district  atton  ^^^^,^rffe«B«^fl««W^ 
►n,  shall  he  present  with  the  grand  jur  .  or  ^  mh  ym  ^  ^  Uitton 
:  their  opinions,  or  the  giving  of  their  vo  ^y^kij^dhw^** 
Ameudvd  by  L.  liHir..  chap.  2>Mi.     In  ,-ff.H  t  S.-pU-    ^^^^^m^^^V^^^ 

or  any  ouin  g,<t„u  j..i,.r  imiv  i.    m\t&«L*&  ;imt^PF*^«™1' 
or  anv  other  grand  juror,  may  1,  vu  i«iii«l  fir  the  T»uny>s-  ..f  iring  information  relime 

them.'  ^taWi-to^f"^! 

§  2fi6.  Grand  jury,  when  bou  J"  Afc^]By^fc«l*■,, 
of  a  witncss.-A  mcniber  of  the  *^£<  J**«^ 
required  l>v  anv  court,  to  disch>  flpMtf>wurrl  ^  A-w«bnU^ 
examined  before  the  grand  jury,  i  ^Hfl**^  b*****"*1  _.„ 
whether  it  is  consistent  with  that  ,,  ..n  uy  the  witness  l>ef ore 
the  court ;  or  to  disclose  the  testimony  given  before  them  by 
any  person  upon  a  charge,  against  him  for  perjury  in  giving  liis 
testimony,  or  upon  his  trial  therefor. 

§  267.  Grand  juror  not  to  be  questioned  for  his  conduct 
as*such.— A  grand  juror  cannot  be  questioned  for  anything  »*' 
may  say,  or  any  vote  lie  may  give,  in  the  grand  jury  relative  t«> 
a  matter  legally  pending  before  the  jury,  except  for  a  perjury  of 
which  he  may  have  been  guilty,  in  making  an  accusation  or 
giving  testimony  to  his  fellow  jurors. 
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TITLE  V. 

OF   THE    INDICTMENT. 

SbJlPTXB       I.  Finding  and  presentation  of  the  indictment. 
II.  Form  of  the  indictment. 

III.  Amendment  of  the  indictment. 

IV.  Arraignment  of  the  defendant. 
V.  Setting  aside  the  indictment. 

VI.  Demurrer. 
VII.  Plea. 
VIII.  Removal  of  the  action  before  trial. 


CHAPTER  I. 

ING   AND   PRESENTATION   OF   THE   INDICTMENT. 

Indictment  must  be  found  by  twelve  grand  jurors,  and  indorsed 

by  foreman. 
If  not  so  found,  depositions,  etc.,  must  be  returned  to  the  court, 

with  dismissal  indorsed. 
Effect  of  dismissal. 

Names  of  witnesses  must  be  indorsed  upon  indictment. 
Indictment. 

Qdictment  must  be  found  by  twelve  jurors,  and  in* 
foreman.— An  indictment  can  not  be  found  without 
rence  of  at  least  twelve  grand  jurors.  When  so  found, 
indorsed,  "  A  true  bill,"  and  the  indorsement  must 
)y  the  foreman  of  the  grand  jury. 

v.  Petrea,  30  Hun.  101. 
v.  Clemente.  5  N.  Y.  Or.,  292. 

-The  practice  Is  for  the  district  attorney  to  inform  the  jury  of 
be  investigated,  and,  if  a  bill  is  found,  to  prepare  an  indiet- 
the  jury  conclude  to  present.     People  ex  rel.   Pickard   r. 
1  Civ.  Pro.,  185. 

•nt. — The  certificate  of  the  foreman  of  a  grand  jurv  that  it 
bill,  indorse^  upon  an  indictment.  is  no  part  of  such  indictment, 
)ly  the  statutory  mode  of  authenticating  it.  Brotherton  r.  People, 
,  159. 

ient  indorsement  of  indictment.     People  v.  Peck,  2  N.  Y.  Cr.,  315  ; 
ig.,  527. 

*e  gprand  jury. — A  person,  who  is  charged  with  the  commission  of 
which  is  under  investigation  before  a  grand  jury,  should  be  treated 
spects  as  is  required  bv  sections  IKS,  18<J,  196  and  198  of  the  Code  of 
1  Procedure.  People  v.  Haines.  0  X.  Y.  Cr.,  103. 
l  found. — An  indictment  for  a  felony  may  be  found,  while  an 
ition  of  the  prisoner  is  pending  before  a  magistrate.  People  ex  ret. 
i.  Westbrook,  12  Hun,  646;  People  r.  Horton,4Park.,222 ;  People  t. 
m,  5  id.,  893.  See  People  v.  Hyler,  2  id. ,  566  ;  French  v.  People,  3  id., 
onlea.  Paige,  id.,  000. 

charge  by  the  examining  magistrate  on  the  ground  that,  in  Ids 
there  was  not  sufficient  reason  co  believe  him  guilty,  will  in  no 
itifact  the  jurisdiction  and  ri^ht  of  the  grand  jury  to  investigate  the 
ind  pass  upon  it  by  finding  an  indictment  for  the  alleged  offense. 
-X  rel.  Phelps  c.  Westbrook,  ante. 

dictment  found  during  a  recess  of  the  court  is  not  void  by  reason  of 
t.     People  ex  rel.  Pickard  i.  Sheriff,  etc.,  11  Civ.  Pro.,  173,  185. 
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Reconsideration.— The  erand  jury  may,  during  the  same  ses 
reconsider  its  own  action.     Id. 

Where  it  passes  upon  a  charge  and  votes  no  bill,  and  subsequently, wii 
leaving  the  court,  reconsiders  the  same  charge  and  finds  an  mdictmeni 
indictment  is  not  void.     Id. 

§  269.  If  not  so  found,  deposition,  etc.,  must  be  retui 

to  the  court,  with  dismissal  indorsed.— If  twelve  grand  ju 

do  not  concur  in  finding  an  indictment,  the  depositions  ( 

statement,  if  any),  transmitted  to  them,  must  be  returnee 

the  court,  with  an  indorsement  thereon,  signed  by  the  foren 

to  the  effect  that  the  charge  is  dismissed. 

The  grand  jurors  may  be  examined,  in  support  of  a  motion  to  quasi 
indictment,  to  prove  that  twelve  of  them  did  not  concur  in  finding 
indictment.     People  v.  Shattuck,  6  Abb.  N.  C,  33. 

§  270.  Effect  of  dismissal.— The  dismissal  of  the  charge  d 
not,  however,  prevent  its  being  again  submitted  to  a  grand  ji 
as  often  as  the  court  may  so  direct.  But  without  such  directi 
it  can  not  be  again  submitted. 

Resubmission. — A  criminal  charge  may,  under  the  provisions  of 
section,  be  resubmitted  to  the  grand  jury  as  often  as  the  court  may  sodir 
People  v.  Lynch,  20  W.  Dig.,  9. 

.  In  case  the  grand  jury  dismiss  a  charge,  the  same  cannot  be  preser 
again  to  the  grand  jury,  without  the  direction  of  the  court  Peopl« 
Clements,  5  N.  Y.  Cr.,  297. 

The  legislature  left  it  to  the  court  to  say  whether  a  criminal  chai 
which  had  not  been  sustained  before  a  grand  jury,  or  before  the  coi 
should  or  should  not  be  any  further  prosecuted.     Id. 

The  grand  jury,  after  the  failure  of  a  previous  jury  to  find  an  indictm 
for  an  assault,  may,  after  the  death  of  trie  injured  party  and  without  le 
of  the  court  first  obtained,  find  an  indictment  for  manslaughter  in 
second  degree,  arising  out  of  the  same  acts.    People  c.  Warren,  14  St.  R 
34  ;  109  N.Y.,  615:  2  Silv.  (Ct.  App.),  21. 

This  section  is  not  intended  to  apply  to  the  same,  but  has  reference  to 
future,  grand  jury.  People  ex  rel.  Pickard  v.  Sheriff,  etc.,  11  Civ.  ? 
185. 

But  if  the  statute  contemplates  a  resubmission  of  a  cliarge  to  the  sa 
grand  jury,  a  resubmission  without  the  direction  of  the  court  will  not 
aught  but  an  irregularity,  wliich  will  not  avoid  an  indictment  fou 
Id. 

Notice. — This  section  does  not  prescribe  or  contemplate  thatapers 
charged  before  a  grand  jury,  shall  have  notice  of  an  application  to  the  co 
for  an  order  directing  the  charge  to  be  again  submitted  after  once  be 
dismissed.     Id. 

If  an  order  of  resubmission  of  a  charge  to  the  grand  jury  is  granted  vi 
out  notice  to  the  defendant,  and  an  indictment  and  warrant  issued,  si 
indictment  and  warrant  are  still  due  process  of  law.     Id. 

^  271.  Names  of  witnesses  must  be  indorsed  upon  indi 
ment.— When  an  indictment  is  found,  the  names  of  the  u 
nesses  examined  before  the  grand  jury,  or  whose  deposits 
may  have  been  read  before  them,  as  provided  in  section  2. 
must  be  indoi^ed  upon  the  indictment  before  it  is  presented 
the  court.  If  not  so  indorsed,  the  court  must,  upon  the  ap] 
cation  of  the  defendant,  at  any  time  before  trial,  direct  t 
names  of  such  witnesses  as  they  appear  upon  the  minutes 
the  grand  jury  to  be  furnished  to  him  forthwith. 

See  People  v.  Richmond,  5  N.  Y.  Cr.,  99. 
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Names  Of  witnesses.— -Under  the  requirements  of  this  section,  th 
district  attorney  is  required  to  endorse  upon  the  indictment  the  names  < 
the  witnesses  examined,  or  whose  depositions  have  been  read,  before  tt 
grand  jury.    People  r.  Jaehne,  4  N.  Y.  Cr.,  166. 

Copy  of  evidence. — A  copy  of  the  evidence  before  the  grand  jury,  upo 
whicn  indictments  were  found  should  be  furnished  the  accused,  whe 
necessity  therefor  is  shown  to  enable  him  to  prepare  for  trial.  People  \ 
Bellows,  1  How.  N.  S.,  149  ;  tfye  matter  is  one  resting  in  the  discretion  of  th 
court    Id. 

The  defendant  is  not  entitled,  as  a  matter  of  right,  to  the  evidence  take 
before  the  grand  jury,  or  to  an  inspection  of  their  minutes,  except  for 
special  reason,  such  as  to  move  to  set  aside  the  indictment.  People  v.  J  aehn< 
4N.Y.O.,  161. 

A  copy  of  the  minutes  of  the  grand  jury  may,  in  the  discretion  of  tli 
court,  be  ordered  to  be  furnished  to  the  accused  when  necessary  to  enabl 
him  to  prepare  for  trial.  People  v.  Bellows,  2  N.  Y.  Cr.,  12  ;  1  How.  N.  S 
151, 

A  refusal  of  the  court  to  compel  the  district  attorney  to  furnish  to  th 
defendant's  counsel  all  the  Evidence  before  the  grand  jury  is  not  erro: 
Eighmy  v.  People,  79  N.  Y.,  546.  It  is  a  matter  within  the  discretion  of  th 
court    Id. 

Bill  of  particulars. — Where  the  statements  in  an  indictment  are  sufi 
tiently  definite  to  advise  the  defendant  of  the  charge  against  him,  he  is  n< 
entitled  to  any  further  particulars.  People  c.  Bellows,  1  How.  N.  S.,  141 
But  where  the  counts  for  an  offense,  such  as  grand  larceny,  are  so  generj 
and  embrace  so  many  subjects  of  larceny  that  they  do  not  advise  the  defenc 
ant,  with  sufficient  distinctness,  of  the  charge  m  each  against  him,  th 
wims  stolen,  upon  the  proof  of  which  the  people  rely,  should,  be  particularl 
stated  so  that  the  defendant  may  be  advised  of  the  precise  charges  under  th 
'counts  relating  to  the  crime,  and  thus  be  enabled  to  prepare  to  meet  then 
Id. 

§  272.  Indictment.— An  indictment,  when  found  by  the  gran 
jury,  as  prescribed  in  section  268,  must  be  presented  by  thei 
foreman,  in  their  presence,  to  the  court,  and  must  be  filed  wit 
the  clerk,  and  remain  in  his  office  as  a  public  record,  but  i 
must  not  be  shown  to  any  person  other  than  a  public  office] 
until  the  defendant  has  been  arrested  or  has  appeared. 

Amended  by  chap.  360  of  1882. 

This  amendment  added  a  clause  forbidding  a  disclosure  of  the  indictmer 
Bljtil  after  arrest  or  appearance  of  defendant. 

See  section  313,  post. 

See  People  t>.  Petrea,  30  Hun,  101 ;  People  t>.  Menken,  36  id.,  90 ;  3  N.  3 
<*•,  239  ;  People  t.  Clements,  5  id.,  292. 

The  provision  of  this  section,  requiring  the  filing  of  an  indictment,  : 
Rectory.  Dawson  v.  People,  25  N.  Y.,  399.  The  omission  to  file  it,  j 
^enw,  does  not  avoid  the  indictment.     Id. 


CHAPTER  II. 

FORM  OF  THE  INDICTMENT. 

8ection  273.  Forms  of  pleading  heretofore  existing,  abolished. 

274.  First  pleading  for  the  people  19  indictment. 

275.  Indictment,  what  to  contain. 

276.  Form  of  indictment. 

277.  When  defendant  is  indicted  by  fictitious  or  erroneous  nam< 

fcis  true  name  may  be  inserted  in  subsequent  proceedings. 

278.  Indictment  must  charge  but  one  crime  and  in  one  form,  ea 

cept  where  it  may  be  committed  by  different  means. 

279.  Separate  counts. 

280.  Statement  as  to  time  when  crime  was  committed. 
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Section  281.  Statement  as  to  person  injured  or  intended  to  be  injured. 
282.  Construction  of  words  used  in  indictment. 
2.SJ.   Words  used  in  a  statute  need  not  be  strictly  pursued. 

284.  Indictment  when  sufficient. 

285.  Indictment  not  insufficient  for  defect  of  form,  not  tending  to 

prejudice  defendant. 

286.  Presumptions  of  law  and  matters  of  which  judicial  notice  is 

taken,  need  not  be  stated. 

287.  Pleading  a  judgment  or  determination  of,  or  proceeding  before 

a  <*ouri  or  officer  of  special  jurisdiction. 
288.  Private  statute,  how  pleaded. 

289.  Pleading  in  indictment  for  libel. 

290.  Pleading  in  indictment  for  forgery,  where  the  instrument  Las 

been  destroyed,  or  withheld  by  defendant. 

201.  Pleading  in  indictment  for  perjury  or  subornation  of  perjury. 

202.  Upon  indictment  against  several,  one  or  more  may  be  convicted 

or  acquitted. 
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the  forms  of  pleading  in  criminal  actions,  heretofore  existing, 
are  abolished;  and  hereafter,  the  forms  of  pleading,  and  the 
rules  by  wlii;  li  the  sufficiency  of  pleadings  is  to  be  determined, 
are  those  prescribed  by  this  Code. 

See  notes  under  section  332,  post. 

The  case  of  People  c.  Richards,  7  St.  Rep.,  656 ;  44  Hun,  286  ;  5  N.  Y.  Cr., 
355,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.Y.,  137. 

Object. — It  was  not  intended,  by  this  section,  to  obliterate  forms  of 
expression,  or  the  judicial  construction  theretofore  given  to  the  language, 
employed  iu  criminal  pleading.  People©.  Conroy,  97  N.  Y.f  69;  2N.  Y- 
Cr. .  505.  Its  true  office  was  to  abrogate  the  technical  rules  which  formerly 
governed  the  construction  of  criminal  pleadings,  and  to  substitute  therefor 
the  simplicity  and  liberality  of  interpretation  presented  by  the  new  system 
of  criminal  procedure.     Id. 

It  was  the  intention  of  the  legislature  to  prescribe  a  more  liberal  and 
flexible  system  of  pleadings  in  criminal  cases  than  that  which  obtained 
under  the  common  law,  or  was  in  vogue  in  this  state  prior  to  this  code. 
People  *.  Menken,  36  Hun,  95 ;  3  N.  Y.  Cr.,  237. 

By  this  code,  all  forms  of  pleading  in  criminal  action  before  existing  were 
abolished.     People  v.  taurence,  51  St.  Rep.,  286 ;  137  N.  Y.,  521. 

Test  of  sufficiency.— The  sufficiency-  of  an  indictment  is  not  now  Jo  be 
determined  by  considering  and  applying  the  technical  principles  of  the 
common  law.  People  r.Reavey,  38  Him,  420  ;  4  N.  Y.  Cr.,  14.  They  hare 
been,  in  a  great  measure,  superseded  by  the  enactment  of  this  code.    Id. 

The  indictment  must  be  tested  by  the  rules  prescribed  by  sections  275  and 
276.  post,  to  determine  whether  itsubstantiallv  conforms  to  their  require- 
ments.    People  v.  Gregg,  35  St.  Rep.,  758  ;  59 Hun,  110  ;  13  N.  Y.  Supp.,  115. 

The  provisions  of  this  section  do  not  leave  the  pleader  in  criminal  actions 
without  well-defined  ruU  s  by  which  he  must  be  governed,  and  the  suflfi- 
ciencv  of  his  pleading  determined.     Id. 

See  People  r.  liugg". ««  N.  Y.,  537.  548  :  3  N.  Y.  Cr.,  179  ;  People  r.  Wilson, 
15  St.  Rep.,  503  ;  101)  N.  Y.,351  ;  People  r.  Dumar,  USt.  Rep.,  19  ;  106 N.  Y., 
509  :  8  N.  Y.  Cr..  269. 

People  v.  Laurence.  51  St.  Rep.,  288  ;  137  N.Y\,  521. 

§  274.  First  pleading  for  the  people  is  indictment.— The  first 
pleading1  on  the  part  of  the  people  is  the  indictment. 
See  People  r.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  509  ;  8  N.  Y.  Cr.,  26& 

§  275.  Indictment,  what  to  contain.— The  indictment  must 
contain  : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court*0 
which  the  indictment  is  presented,  and  the  names  of  the  parties; 
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2.  A  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition. 

The  case  of  People  v.  Dimick,  8  St.  Rep.,  398  ;  41  Hun,  616  ;  5  N.Y.  Or., 
185,  was  reversed  in  11  St  Rep.,  739  ;  107  N.  Y.,  13. 

The  case  of  People  v.  Dumar,  3  St.  Rep.,  490  ;  42  Hun,  83 ;  5  N.  Y.  Cr., 
55,  was  reversed  in  11  St.  Rep.,  19 ;  106  N.  Y.,  502  ;  8  N.  Y.  Cr.,  269. 

Before  Code. — An  indictment,  found  before  this  Code  took  effect,  is  to 
be  construed  without  regard  to  its  provisions.  Jefferson  v.  People,  101 N.  Y. , 
20;  3  N.Y.  Cr.,  575. 

Essentials. — The  requisites  of  a  good  indictment  are  prescribed  by  this 
Bection.    People  v.  Conroy,  97  N.  Y.,  68  ;  2  N.  Y.  Cr.,  565. 

An  indictment  must  show,  on  its  face,  iurisdiction  of  the  offense  in  the 

Cd  jury,  by  which  it  was  found.     People  v.  Horton,  42  St.  Rep.,  588  ;  62 
,616. 

The  sole  requisite  of  an  indictment,  besides  the  formal  parts,  is  that  it 
shall  contain  "  a  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition/'  People  v.  Laurence,  51  St.  Rep., 
284:  137  N.  Y.,  521. 

What  the  indictment  is  required  to  contain  in  the  description  of  the  crime 
alleged  to  have  been  committed  is  a  concise  statement  of  it  without  unneces- 
sary repetition.     People  r.  Buddensieck.  4  N.  Y.  Cr.,  251. 

A  statement  of  the  facts,  constituting  an  alleged  crime,  is  essential  to 
supDort  an  indictment.    People  r.  Barber,  15  St.  Rep.,  601 ;  48  Hun,  200. 

All  the  particulars,  requisite  to  show  the  exact  character  and  nature  of 
the  offense,  must  be  stated.  People  v.  Stark,  35  St.  Rep.,  150 :  59  Hun,  55 ; 
12N.Y.Supp.,691. 

Any  indictment,  which  does  not  accurately  and  clearly  allege  all  the  in- 
gredients of  which  the  offense  is  composed,  so  as  to  bring  the  accused  within 
the  true  meaning  and  intent  of  the  statute  defining  the  offense,  is  insuffi- 
cient. People  v.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  512  ;  People  v.  Stark, 
ttSt.Rep.,900. 

The  indictment  must  not  only  charge  the  crime,  but  state  the  act  consti- 
tuting the  crime.  People  i\  Dunn,  2o  St  Rep.,  460  ;  7  N.  Y.  Cr.,  184 ;  53 
Hun,  385  ;  6  N.  Y.  Supp.,  807. 

The  Code  of  Criminal  Procedure  in  sections  275, 276, 284  and  285,provideg 
rules  by  which  the  sufficiency  of  an  indictment  may  be  tested.  People  v, 
Dimick,  11  St.  Rep.,  739 ;  107  N.  Y.,  13,  29. 

An  indictment  is  fatally  defective,  where  it  charges  a  crime  against  the 
defendant  which  is  not  defined  by  the  present  criminal  statutes  of  the  state. 
People  v.  Jeffrey,  38  St.  Rep.,  313. 

The  omission  either  to  charge  the  crime,  or  to  state  the  act  constituting 
the  crime,  is  necessarily  fatal  to  the  indictment.  Peoples.  Dumar,  11  St. 
«ep.,  19;  106  N.  Y.,  509. 

.  Sufficiency. — The  manifest  intention  of  the  legislature  in  requiring  the 
indictment  to  state  an  act  constituting  the  crime  was,  among  other  things, 
that  the  accused  should  learn  from  it  what  he  was  called  upon  to  meet.     Id. 

An  indictment,  which  is  sufficient  to  inform  the  defendant  of  the  nature 
of  the  accusation  against  him,  to  enable  him  to  prepare  his  defense,  to  leave 
the  court  in  no  doubt  as  to  the  act  for  which  it  should  inflict  punishment, 
in  the  event  of  conviction,  and  to  admit  of  the  record  as  a  bar  to  a  second 
prosecution  for  the  same  offense,  and  in  which  none  of  the  allegations  are 
inconsistent  or  incongruous,  fully  accomplishes  its  purpose.  People  t\ 
flatter,  22  N.  Y.  Supp.,  692. 

An  indictment  is  good  if  it  contains  sufficient  averment  to  inf  orm  defend- 
•&t  of  the  nature  of  the  accusation  against  him  so  as  to  enable  him  to  pre- 
J^  his  defense,  and  to  admit  of  the  record  as  a  bar  to  a  second  prosecu- 
5011  for  the  same  offense.  People  v.  Martin,  2  N.  Y.  Cr.,  51;  People  v. 
^.BN.  Y.  Cr.,  160. 

th      ere  ^e  8t»tements  of  an  indictment  are  sufficiently  definite  to  advise 
uie  accused  of  the  charge  made  against  him,  he  is  not  entiled  to  any  fur-  • 
^5  particulars.     People  r.  Bellows,  2  N.  Y.  Cr.?  12;  1  How.  N.  S.  151. 
^ here  the  counts  are  so  general  and  embrace  so  many  subjects  that  they 
a°  Hot  advise  him,  with  sufficient  distinctness,  of  the  charge  in  each  made 
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against  hirn,  the  particulars  as  to  these  charges  should  be  given  to  him  so 
that  he  may  prepare  to  meet  them.    Id. 

Sections  275,  276,  284  and  285  of  the  Code  of  Criminal  Procedure  provide 
the  tests  for  determining  the  sufficiency  of  an  indictment.  People  v.  Os- 
trander,  45  St.  Rep.,  559  ;  64  Hun,  3&5  :  19  N.  Y.  Supp.,  325. 

An  indictment  is  sufficient  if  it  contains  the  title  to  the  action,  specifying 
the  name  of  the  court  to  which  it  is  presented  and  the  names  of  the  parties, 
and  a  plain  and  concise  statement  of  the  act  constituting  the  crime.  People 
r.  Johnson,  5  St.  Rep.,  606  ;  104  N.  Y.f  216. 

The  time  when  and  the  place  where  the  court,  at  which  the  indictment 
was  found,  was  held,  the  name  of  the  justice  who  held  the  court,  and  the 
names  of  the  grand  jurors,  are  not  now  required  to  be  stated.  People  r. 
Wilson,  15  St.  Rep.,  503  ;  109  N.  Y.,  351. 

Upon  an  indictment  alleging  that  the  defendant  committed  the  crime 
named  therein,  he  may  be  convicted  upon  proof  that,  though  absent,  he 
advised  and  procured  its  commission.  People  r.  Bliven,  20  St  Rep.,  490  : 
112  X.  Y.,  79  ;  6  N.  Y.  Cr.,  375. 

Surplusage  does  not  vitiate  an  indictment.  People  v.  Laurence,  51  St. 
Rep.,  288  ;  137  N.  Y.,  517.  That  it  contains  more  than  is  necessary,  is  not 
a  legal  ground  for  an  attack  upon  it.     Id. 

This  section  prescril>es  what  the  indictment  must  contain,  while  the  fol- 
lowing section  sets  forth  what  mav  be  substantially  the  form  of  the  indict- 
ment.    People  v.  Sullivan,  4  N.  Y.'Cr.,  197. 

The  common  law  doctrine  as  to  repugnant  allegations  still  obtains  under 
this  section.  People  t\  Wise,  3  N.  Y.  Cr.,  305  ;  2  How.  N.  S.,  98.  If  there 
are  inconsistent  or  incongruous  allegations  in  a  count,  the  crime  cannot  be 
said  to  be  stated  plainly,  or  at  all.    Id. 

An  indictment,  which  shows  that  the  offense  was  committed  more  than 
five  years  before  it  was  found  and  filed  is  good,  on  demurrer  on  the  ground 
that  it  contains  matter  which,  if  true,  will  constitute  a  legal  bar  to  the  pros- 
ecution.    People  r.  Durrin,  2  N.  Y.  Cr.  328. 

Statute. — An  indictment,  which  charges  the  off ense  as  the  statute  defines 
it,  is  sufficient     People  v.  Kelly,  3  N.  Y.  Cr.,  274. 

There  are  no  exceptions  to  the  rule  that  an  indictment  under  a  statute 
must  state  all  the  facts  and  circumstances  which  constitute  the  statutory 
offense,  so  as  to  bring  the  accused  perfectly  within  the  provisions  of  the 
statute.  People  v.  Stark,  35  St.  Rep.,  150 ;  59  Hun,  55 ;  People  v.  Dumar, 
11  St.  Rep.,  19 ;  106  N.  Y.,  505  ;  People  v.  Burns,  25  St.  Rep.,  99 ;  7  N.  Y. 
Cr.,  96  ;  6  N.  Y  Supp.,  611.  613. 

An  indictment  is  good  if  it  follows  the  language  of  the  statute  defining 
the  crime.     People  r.  Kelly,  3  N.  Y.  Cr.,  272. 

In  framing  an  indictment  on  a  statute,  all  the  circumstances  which  con- 
stitute the  definition  of  the  offense  in  the  statute,  so  as  to  bring  the  accused 
precisely  within  it,  must  be  stated.  People  v.  Weldon,  20  St.  Rep.,  112 :  1H 
N.  Y.,  574  ;  Eckhardt  v.  People,  83  N.  Y.,  462  ;  People  v.  West,  8  St  Rep.. 
713  ;  106  id.,  293.  But  no  other  description  of  the  thing,  in  which  the  of- 
fense was  committed,  than  that  contained  in  the  statute  itself,  is  necessary 
to  be  stated.     Id. 

An  indictment,  so  far  as  it  charges  the  offense  substantially  in  the  Ian* 
guage  of  the  statute,  must,  in  that  respect,  be  regarded  sufficient  People 
v.  Burns,  25  St.  Rep..  99  ;  53  Hun,  276  ;  7  N.  Y.  Cr.,  96  ;  6  N.  Y.  Supp.,  611- 
People  v.  West,  8  St  Rep.,  713 ;  106  N.  Y.,  293 ;  People  c.  Taylor,  8  Denio, 
92. 

An  indictment,  which  charges  the  crime  in  the  language  of  the  statute 
creating  and  defining  it,  is  sufficient  under  the  rules  provided  for  testing  ij8 
sufficiency.  People  v.  Quinn,  44  St,  Rep.,  921 ;  18  N.  Y.  Supp.,  509 ;  People 
v.  Weldon,  20  St.  Rep.,  112,  111  N.  Y.,  569  ;  Phelps  ».  People,  72  N.  Y.,84»; 
Eckhardt  t>.  People,  83  id.,  462. 

An  indictment  for  larceny,  it  seems,  is  sufficient  without  setting  fortn 
the  false  pretense,  where  it  charges  the  larceny  in  the  form  used  in  conv 
mon-law  indictments.  People  v.  Laurence,  51  St.  Rep.,  288 ;  187  N.  *•• 
517. 

Counts.— The  provisions  of  this  section  do  not  prohibit  the  charging  <* 
the  offense  in  different  forms  in  different  counts.    People  p.  Rugg,  98  N.  *•• 
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537 :  3  N.  Y.  Cr.,  179.  Such  an  indictment  is  not  subject  to  the  objection 
that  it  charges  more  than  one  crime.    Id. 

There  is  no  inhibition  against  using  several  counts,  or  against  varying  the 
language  in  different  counts  to  meet  any  aspect  of  the  evidence,  which  may 
be  presented,  tending  to  support  the  general  charge  against  the  defendant. 
People  c.  Menken,  36  Hun,  U  ;  3  N.  Y.  Cr.,  233  ;  21  W.  Dig.,  552. 

Surplusage. — Statements  in  an  indictment,  which  are  unnecessary  in 
framing  it  and  may  be  omitted,  but  which  do  not  in  any  way  mislead  the 
defendant,  may  be  regarded  as  surplusage.  People  v.  Everest,  20  St.  Rep. . 
456:  51  Hun,  24  :  3  N.  Y.  Supp.,  613. 

Joint.— Joint  wrongdoers  may  be  indicted  together.  People  t>.  Kelly,  3 
N.  Y.  Cr.,  273. 

Arson.  —As  to  what  it  was  necessary  to  allege  in  an  indictment  f 6r  arson 
in  the  third  degree  under  section  5  of  3  R.  S.,  2483,  (7th  ed.),  see  Carncross 
t.  People,  1  X.  Y.  Cr.,  518 ;  17  W.  Dig.,  384. 

Assault.— It  is  a  mere  conclusion  to  allege,  in  an  indictment  for  an  as- 
sault, that  the  assaulted  person  was  engaged  in  the  execution  of  a  lawful 
process.    People  d.  Cooper.  3  N.  Y.  Cr.,  119. 

The  facts,  from  which  the  legal  conclusion  follows,  must  be  alleged.     Id. 

An  indictment  for  assault  in  the  second  degree,  under  subd.  5,  section  218 
of  the  Penal  Code,  is  insufficient,  where  it  does  not  allege  that  the  assault 
•?as  committed  with  the  intent  therein  specified.    Id. 

Burglary. — The  indictment  in  this  case  was  held  sufficient  to  uphold  a 
charge  of  the  crime  of  burglary  in  the  third  degree.  People  v.  Bos  worth. 
4oSt.Rep.,517;  64  Hun,  77. 

An  indictment  for  burglary,  cliarging  the  breaking  into  a  store  in  wliich 
pods  are  kept  for  use,  sale  and  dejxisit,  is  not  sustained  by  evidence  of 
breaking  into  an  inner  roo.n  of  a  building,  not  a  store,  but  a  mere  business 
office,  in  which  were  kept  furniture  and  articles  for  business  use.  People 
o.Marks,  4  Park.,  153. 

It  is  not  necessary,  it  .seem*,  in  an  indictment  cliarging  the  crime  of  bur- 
glary that  it  shall  specify  the  means  used  by  the  burglar  to  effect  the  en- 
lace, or  what  particular  property  he  intended  to  take  when  he  had  en- 
^ed.  People  r.  Farrell,  28  St.  Rip.,  43,  45  ;  5  Silv.  (Sup.  Ct),  24  ;  8  N.  Y. 
SuPP.,  231.  It  is  sufficient  if  it  charges  tliat  he,  with  criminal  intent,  broke 
and  entered  the  premises.     Id. 

Conspiracy. — The  indictment  for  conspiracy,  in  People  v.  Everest,  20 
**-  Rep.,  459 ;  51  Hun,  219  ;  3  N.  Y.  Supp.,  613,  was  held,  after  discarding 
sonne  of  the  words  and  paragraphs  as  surplusage,  to  be,  in  the  form  and  ar- 
rangement  of  the  facts  stated,  in  full  compliance  with  the  general  rules  of 
^iininal  pleading,  as  prescribed  by  this  and  the  following  section. 

A*he  indictment  for  conspiracy  and  coercion  was,  in  this  case,  held  good 
^der  this  and  the  following  section.  People  v.  Lenhardt,  4  N.  Y.  Cr.,  3  >4. 
.  Cruelty  to  animals. — Form  of  indictment  of  driver  and  conductor  on 
cj£y  railroad  car  for  overdriving  and  overloading,  etc.,  horses,  in  violation 
of^ction  655  of  Penal  Code.  People  t\  Tinsdale,  10  Abb.  N.  S.,  374. 
..destruction  oi  papers. — An  indictment,  which  charges,  in  substance, 
ltxHX  a  certain  person  was  commissioner  of  labor  statistics,  that  official  p.i- 
P^T"s  were  in  his  custody,  and  that  he  and  another  party  willfully  and  un- 
§-^vfully  mutilated,  obliterated  and  destroyed  the  same,  is  not  demurrable. 
1  «*>ple  v.  Peck,  51  St.  Rep.,  475. 

.  diluting  milk. — An  indictment,  which  charges  that  the  defendant 
??*ought  to  a  certain  cheese-factory,  named  and  described  therein,  milk 
hK  .  with  water,  and  that  he  sold  the  same  to  the  individuals  named 
^erein,  contrary  to  the  provisions  of  section  3,  chap.  202  of  1884,  sufficiently 
implies  with  the  requirements  of  this  and  the  following  section.  People 
£-  Harris,  28  St.  Rep.,  300  ;  4  Silv.  (Sup.  CtJ,  532,  537,  note  ;  7  N.  Y.  Supp., 
7*4;afTd,  33  St.  Rep.,  168. 

-  Tne  omission,  in  an  indictment  for  a  violation  of  section  1,  chap.  183  of 
5^85,  to  allege  to  whom  the  milk  was  sold  by  the  defendant,  constitutes  a 
J*Uiterial  defect  and  is  fatal.  People  v.  Burns,  25  St.  Rep.,  99 ;  53  Hun.  278  ; 
People  c.  Dumar,  11  St.  Rep.,  19 ;  106  N.  Y.,  502. 

_  Excise  law.— An  allegation  in  an  indictment,  under  sections  1  and  2, 
^Saap.  163  of  1890,  that  the  defendant  did  "  willfully,  fraudulently  and  in- 


96  Code  of  Criminal  Procedure 

tentionally  engage  in  the  manufacture  and  sale  of  spirituous  liquoiB,"  is 
%  compliance  with  this  section.  People  t>.  Gregg,  85  St  Rep.,  758 ;  69 H 
107:  13  N.  Y.  Supp.,  114. 

Fighting  animals. — The  indictment  for  keeping  a  place  where  anim 
we  fought,  in  People  v.  Klock,  16  St.  Rep.,  565  ;  48  Hun,  275,  was  held  su 
2ient  to  answer  the  requirements  of  this  section. 

Forcible  entry. — An  indictment,  charging  that  the  defendant,  w 
force  and  arms,  unlawfully  entered  a  dwelling-house  named,  and  used  fo 
and  violence  in  entering  therein,  is  sufficient.  People  v.  Farrell,  28  St.  Re 
43  ;  4  Silv.  (Sup.  Ct.),  532,  537.  note  :  7  N.  Y.  Supp.,  774.  The  particular  a 
or  means,  which  constitute  the  force  or  violence  used,  need  not  be  spe 
tied.     Id. 

Forgery. — An  indictment  for  forgery  in  the  second  degree,  under  s 
tion  511  of  the  Penal  Code,  must  allege  that  the  acts  were  committed  w 
an  intent  to  defraud.     People  r.  D'Argencour,  32  Hun,  179. 

The  indictment  for  forging  a  mortgage,  in  People  o.  Dewey,  35  Hun,  3 
was  held  to  be  sufficient. 

Fraudulently  conveying  property.— For  form  of  indictment  foro 
veving  property  with  intent  to  defraud  creditors,  see  Loomis  ©.  People, 
Hun,  601. 

Homicide.— The  ordinary  common-law  counts,  through  all  the  mutant 
of  the  statutes  defining  the  crime  of  murder,  and  discriminating  betw< 
its  different  degrees,  have  been  held  sufficient  as  a  pleading  to  sustaii 
conviction.  People  r.  Willett,  1  St.  Rep.,  384  ;  102  N.  Y.,  251,  254;  Peo 
v.  Conrov,  97  id.,  02  ;  2  N.  Y.  Cr.,  £65. 

An  indictment,  charging  defendant  with  killing  the  deceased  by  me 
and  in  a  manner  to  the  jurors  unknown,  and  in  another  count,  chargi 
that  defendant,  without  a  design  to  effect  death,  killed  her  wlule  engaf 
in  an  attempt  to  commit  rape,  was  held  to  be  sufficient,  in  People  r.  Wrig 
49  St.  Rep.,  70. 

It  is  not  necessary  that  the  particular  intent,  with  which  a  homicide  * 
committed,  should  be  set  forth  in  the  indictment.  People  c.  Conroy, 
N.Y.,68;  2N.  Y.  Cr.,565.  * 

The  crime  of  murder  is  sufficiently  charged,  when  alleged  "  with  mal 
aforethought."    Id. 

It  is  undoubtedly  the  better  way  of  pleading,  to  charge  the  crime 
murder  to  have  been  committed  with  one  of  the  several  intents  describee 
the  Penal  Code.  Id.  But.  if  it  states  all  of  the  facts  necessary  to  constit 
the  crime  in  the  phraseology  formerly  in  vogue,  it  is  not  bad,  provided  tl 
the  matters  are  communicated  with  sufficient  clearness  to  fully  inform 
defendant  of  the  charge  which  he  is  required  to  answer.     Id. 

The.  ordinary  common  law  count  in  an  indictment  for  murder  is,  notwi 
standing  the  numerous  statutory  enactments,  sufficient  to  sustain  a  c 
viction,  where  the  murder  was  perpetrated  while  engaged  in  the  coma 
sion  of  a  felony.     People  r.  Willett,  1  St.  Rep.,  384 ;  4  N.  Y.  Cr.,  200. 

A  conviction,  under  a  common  law  indictment  of  murder  in  the  f 
degree,  may  be  had  in  any  case  where  the  offense  proved  is  brought  wit! 
either  of  the  statutory  definitions.     Cox  r.  People,  80  N.  Y.,  514. 

An  indictment  for  murder  in  the  common  law  form  is  proper,  and  un 
it  the  prosecution  mav  prove  any  case  amounting  to  murder  under 
statute.     People  r.  Osmond,  138  N.  Y..  80. 

Ever  since  the  adoption  of  the  Revised  Statutes,  it  has  been  held,  with 
interruption,  that  an  indictment  for  murder  in  the  common-law  form  t 
proper,  and  that  under  it  the  People  might  prove  any  case  which  amoun 
to  murder  under  the  statute  :  if  the  proof  did  not  bring  the  case  wit 
some  one  of  the  statutory  definitions  of  murder,  it  was  the  duty  of 
court  to  give  proper  instructions  to  that  effect  to  the  jury ;  and,  unit* 
api>cared  that  the  court  has  failed  so  to  do  upon  request,  the  appell 
court  would  presume  that  the  proper  instructions  were  given.  People 
Osmond,  51  St.  Rep.,  729:  Fitzgerald  v.  People,  87  N.  Y.,  413;  PeopU 
Conroy,  97  N.  Y.,  62  ;  People  v.  Giblin,  24  St.  Rep.,  592 ;  115  N.  Y.,  196. 

Larceny. — For  form  of  an  indictment  for  petit  larceny  charged  fi 
lecond  offense,  see  People  v.  Cassar,  1  Park.,  645. 

The  indictment  for  larceny,  in  People  c.  Laurence,  51  St  Rep.,  284 ; 
K.  Y.,  517,  was  held  to  be  sufficient. 
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For  form  of  an  indictment  for  obtaining  money  by  false  pretenses,  see 
People v.  Smith,  5  Park.,  490. 

The  indictment  in  People  e.  Dimick,  11  St.  Rep.,  739 ;  107  N.  Y.,  13,  was 
held  sufficient  to  stand  the  test  of  this  section. 

Under  an  indictment  for  larceny,  as  described  at  common  law  and  under 
the  Revised  Statutes,  no  conviction  can  be  had  for  larceny  for  obtaining 
property  by  false  pretense.  People  v.  Duinar,  11  St.  Rep.,  19  ;  106  N.  Y., 
502:  Peoples.  Gottschalk,  49  St.  Rep.,  728.  But  under  such  indictment, 
any  proof,  tending  to  support  or  establish  such  offense  as  it  existed  at 
common  law  and  as  defined  in  the  Penal  Code,  may  be  given.    Id. 

In  an  indictment  for  embezzlement,  it  is  sufficient  to  state  the  sum  and  fix 
the  value  of  the  money  taken.  People  v.  Hearne,  49  St.  Rep.,  406.  An  alle- 
gation as  to  whether  it  was  lawful  money  of  the  United  States,  or  other 
money,  is  immaterial.     Id. 

An  indictment  for  larceny  in  the  first  degree,  which  alleges  that  the 
defendant  obtained  possession  of  two  street  cars  by  certain  false  pretenses 
and  representations,  and  that  possession  was  thus  obtained  with  the  intent 
to  appropriate  them  to  his  own  use,  but  does  not  allege  that,  after  obtaining 
the  possession,  he  did  actually  so  appropriate  them,  is  insufficient  where  the 
alleged  false  pretenses  and  representations  are  not  of  a  character  upon  which 
the  crime  can  be  predicated.  People  v.  Laurence,  51  St.  Rep.,  347  ;  21  N.Y. 
8app.,  818. 

As  between  false  pretenses  and  embezzlement,  and  the  common-law 
offense  of  larceny,  a  distinction  remains  wliich  must  be  observed  in  the 
presentation  by  indictment.  Benedict  v.  Williams,  15  St.  Rep.,  677  ;  48  Hun, 
125. 

In  an  indictment  for  larceny,  it  is  regular  and  proper  to  allege  the  owner- 
ship of  the  stolen  property  to  be  in  the  lawful  custodian  or  bailee.  People  v. 
Herman,  10  St.  Rep.,  66  ;  45  Hun,  175  ;  6  N.Y.  Or.,  194. 

Where  the  offense  is  an  appropriation  to  his  own  use,  by  a  clerk,  of  prop- 
erty in  his  possession,  the  indictment  may  properly  charge  the  defendant 
Trith  either  having  stolen  the  property,  or  as  a  clerk  having  appropriated  it 
to  his  own  use.  People  v.  Dunn,  25  St.  Rep.,  460  ;  53  Hun,  385  ;  7  N.Y.  Cr., 
1^;6N.Y.  Supp.,807. 

It  is  not  necessary  that  an  indictment  should  be  drawn  imder  one  or  the 
other  of  the  special  classes  of  larceny  as  defined  in  section  528  of  the  Penal 
Code.    Id. 

It  is  sufficient  that  it  charges  the  crime,  and  then  gives  a  plain  and  con- 
cise statement  of  the  act,  such  as  to  fairly  apprise  the  defendant  of  the 

.  Y\Tere  *ne  indictment  accuses  the  defendant  of  the  crinie  of  grand  larceny 
jn  the  first  degree,  and  then  states,  that  the  defendant  *'  unlawfully  and 
feloniously  did  steal,  take  and  carry  away  "  the  property  described  therein, 
*he  offense  charged  is  sufficiently  made  out  by  these  averments.  People  p. 
^mar,  11  St.  Rep.,  19  ;  106  N.  Y.,  510  ;  8  N.  Y.  Cr.,  269. 

An  indictment  for  larceny  is  insufficient,  which  does  not  accurately  and 
clearly  allege  all  the  ingredients  of  which  the  offense  is  composed,  so  as 
jPj^g  the  accused  within  the  true  meaning  and  intent  of  the  statute 
denning  the  offense.     Id. 

An  allegation  in  an  indictment  for  grand  larceny  that  the  property  was 
obtained  "by  color  or  aid  of  false  representations,"  etc.,  is  equivalent  to 
*&  averment  that  it  was  done  "  by  means  of  such  representations,"  etc., 
m<*  necessarily  implies  that  the  owner  of  the  property  relied  upon  those 
^Presentations.  People  v.  Rice,  35  St.  Rep.,  188  ;  afrd,  40  id.,  978  ;  Clark  t>. 
pepple,  2  Laus.,  329. 

.  J?  People  c.  Dumar,  11  St.  Rep.,  19 ;  106  N.Y.,  502 ;  8  N.  Y.  Cr.,  269,  the 
j^dictment  made  no  allegation  whatever  of  false  pretense**,  and  false  pre- 
r^S6.  was  the  burden  of  the  evidence.  It  was  not  a  question  as  to  the 
Efficiency  of  the  indictment,  but  a  question  of  variance  between  plead- 
^gs  and  proof. 

It  is  a  sufficient  averment  of  the  crime  of  larceny  to  follow  the  precise 
words  of  the  statute.     Phelps  e.  People,  72  N.  Y.,  350. 

An  indictment  for  larceny,  which  avers  that  the  pretenses  or  represent- 
ations, made  use  of  by  the  defendant,  were  not  only  false,  but  were  also 
*&own  to  him  to  be  false  at  the  time  when  they  were  made,  and  were  both 
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"  false  and  fraudulent,  is  sufficient.    People  v.  Reavey,  38  Hun,  422 ;  4  N.  \ 

Jr.,  15. 

As  to  what  averment  in  an  indictment  for  larceny  is  a  sufficient  deecri] 
tion  of  the  money  alleged  to  have  been  obtained,  see  People  v.  Reave; 
a  Hie. 

An  indictment  for  larceny,  which  charges  that  the  defendant  "  with  fore 
uiid  arms,  then  and  there  being  found,  feloniously  did  steal,  take  and  can 
iiway,  against  the  peace  of  the  people,"  etc.,   the   draft  in  question,  is 
sufficient  compliance  with  this  section.     People  r.  Moore,  3 1  Hun,  87 ; 
X.  Y.  Cr.,  404. 

An  omission  in  an  indictment  for  libel  to  state  the  manner  in  which  tl 
alleged  malicious  publicati< >u  was  made,  is  not  a  compliance  with  the  pr» 
visions  of  this  section.  People  v.  Stark,  49  St.  Rep.,  JK)0 ;  136  N.  Y.,  538 
atF'g  35  St.  Rep.,  150  ;  59  Hun,  51.  Where  such  indictment  contains  n 
averment  as  to  the  manner  of  publication,  or  of  'he  person  or  persons  1 
whom  it  was  addressed,  or  by  whom  it  was  seen  or  read,  or  that  the  nami 
of  such  persons  were  unknown  to  the  grand  jurors,  it  is  defective  and 
conviction  under  it  is  error.     Id. 

If  the  libel  complained  is  a  newspaper  publication,  it  seems  that  it 
sufficient  to  state,  that  it  was  published  in  a  designated  newspaper,  havir 
a  circulation  hi  the  county  in  which  the  indictment  is  found.    Id. 

An  indictment,  which  merely  alleges  the  publication  of  a  libel,  but  coi 
tains  no  plain  or  other  statement  of  the  facts,  showing  how  it  was  publishc 
or  in  what  way,  states  no  act  constituting  the  crime.  People  v.  Stark,  J 
St.  Rep.,  150  ;  59  Hun,  56,  58 ;  afFd,  49  St.  Rep.,  900  ;  136  N.Y.,  538. 

No  criminal  offense  is  charged  in  an  indictment  for  libel,  where  it  dix 
not  charge  the  defendant  with  either  writing,  printing  or  circulatir 
written  or  printed  matter.     Id. 

Nuisance. — An  indictment  for  carrying  on  the  business  of  tar-renderin 
within  the  limits  of  a  city,  which  does  not  allege  that  such  business  w: 
carried  on  as  a  public  nuisance,  is  insufficient.  People  r.  Rosenberg,  53  S 
Ron.  1  ;  rev'g  51  id.,  189. 

Receiving  Stolen  goods. — For  form  of  an  indictment  for  feloniousl 
receiving  and  having  stolen  property,  with  counts  charging  some  of  tl 
defendants  as  accessories.     Mills  v.  People,  3  Park,  473. 

In  an  indictment  for  receiving  stolen  goods,  under  section  550  of  the  Pen? 
Code,  it  is  not  necessary,  it  seems,  to  allege  in  terms  tliat  the  property  w. 
received  bv  the  accused  feloniously  or  with  criminal  intent.  People  r.  Wi 
don,  20  St  Rep.,  112 ;  111  N.  Y.,  574. 

An  allegation,  in  an  indictment  for  receiving  stolen  goods,  that  tli 
defendant  criminally  received  the  property,  is  equivalent  to  an  avenue 
of  feloniously  receiving  it,  and  constitutes  a  sufficient  statement  of  eriiniiK 
intent.     Id. 

Second  offense. — A  prior  conviction,  in  order  to  be  available  in  increa^ 
in-?  the  punishment  for  a  second  offense,  must  be  alleged  in  the  indictmeu 
Pi;oj>le  e.  Price,  6  X.  Y.  Cr.,  141. 

Voting. — As  to  what  statement  of  facts,  in  an  indictment  cliarging 
f» -male  with  voting  at  an  election,  is  sufficient  to  establish  the  offense,  se 
People  v.  Barber,  15  St.  Rep.,  (501  ;  48  Hun,  198. 

§  27G.  Form  of  Indictment—  The  indictment  should  be  si^ne 
by  the  district  attorney,  and  may  be  substantially  in  the  follow 
ing  form : 

Supreme  court,  of  the  county  of  ,  [stating  the  prope 

county.  J 

or 

Supreme  court,  city  and  county  of  New  York. 

or 

County  court  of  the   county  of  ,  [stating  the  prope 

county.] 

or 

Court  of  general  sessions  of  the  city  an.l  county  of  New  York 
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>le  of  tlic  state  of  New  York  ) 

against  )  # 

A.  B. 
and  jury  of  the  .  [here  insert  the 

the  county,  or  of  the  city,  or  of  the  city  and  county,  in 
3  indictment  is  found,]  by  this  indictment  accuses  A. 
3  crime  of  ,  [here  insert  the  name  of  the 

it  have  one,  such  as  treason,  murder,  arson,  man- 
,  or  the  like,  or,  if  it  be  a  misdemeanor,  having  no 
ame,  such  as  libel,  assault,  or  the  like,  insert  a  brief 
>n  of  it,  as  it  is  given  by  statute],  committed  as  fol- 
ic! A.  B.,  on  the  day  of  ,18  ,  at  the 
•  city  or  village,  as  the  case  may  be]  of  in  this 
here  set  forth  the  act  charged  as  an  offense.] 

A.  B., 
District  Attorney  of  the  county  of 

chap.  880  of  1895.     In  effect  January  1,  1896. 
d  by  chap.  360  of  1882. 

lendment  required  the  indictment  to  be  signed  by  the  district 
ind  added  such  signature  to  the  form  given. 
s  under  preceding  section. 
9nt. — A  general  precedent,  required  to  be  followed  in  framing  in- 

lias  been  inserted  in  this  section.     People  v.  Buddensieck,  4  N. 

i,  set  forth  in  this  section,  was  approved  by  the  legislature  and 
ded  to  the  public  prosecutor  as  a  proper  form  to  be  observed  and 
i  preparing  an  indictment.  People  v.  Everest,  20  St.  Rep.,  456  ; 
!;3N.  Y.  Supp.,  613. 

;ection,  a  general  form  of  an  indictment  has  been  provided,  which 
)  more  than  the  name  of  the  crime  and  a  brief  description  of  it  as 
by  the  statute.  People  v.  Reavey,  38  Ilun,  421  ;  4  N.  Y.  Cr.,  14. 
als. — This  section  requires  a  statement  of  the  name  of  the  crime, 
>  be  charged,  to  be  made  in  the  first  clause  of  the  body  of  the 
:.     People  v.  Everest,  20  St.  Rep.,  459  ;  51  Hun,  24  ;  3  N.  Y.  Supp., 

ly  with  this  section,  all  that  Is  required  is  that  the  indictment 
in  the  name  of  the  crime,  if  it  has  one,  such  as  treason,  murder, 
slaughter  and  the  like  ;  or.  if  it  is  a  misdemeanor,  having  no 
me,  such  as  libel,  assault  or  the  like,  it  shall  contain  a  brief  de- 
tf  it  as  it  is  given  by  the  statute.  People  v.  Grimshaw,  33  Hun, 
Y.  Cr.,  392;  20  W.  Dig.,  110. 

e  of  the  crime  is  mere  matter  of  form,  which  may  or  may  not  be 
?ople  r.  Sullivan,  4  X.  Y.  Cr.,  197.  If  it  is  stated  incorrectly,  it 
tiate  or  control  the  character  of  the  crime  as  against  the  allega- 
ituting  it.     Id. 

ion  requires  that  the  indictment  shall  state  both  the  accusation 
le  and  the  facts  whereby  it  was  committed.  People  v.  Maxon,  32 
53  ;  57  Hun,  370  ;  10  N.  Y.  Supp.,  594.  A  substantial  variance  be- 
crime  charged  and  the  facts  proved  is  fatal.  Id. 
stment,  beginning  in  the  usual  common-law  form,  contains  a 
tatement  of  its  finding  by  a  grand  jury,  and  is  a  substantial  com" 
;h  the  requirements  of  this  section,  as  to  form  of  indictments. 
>eck,  2  N.  Y.  Cr.,  316  ;  18  VV.  Dig.,  527. 

e  does  not  require  the  indictment  to  show  that  the  grand  jury 
or  sworn.     It  is  sufficient  if  it  states  that  the  grand  jury  of  the 
which  the  indictment  was  found,  accuse  the  defendant  of  the 
;ed  in  it.    People  v.  Reavey,  38  Hun,  421 :  4  N.  Y.  Cr.,  15. 
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An  indictment  is  deemed  to  allege  what  can,  by  fair  and  reasonable  in- 
tendment, be  implied  from  the  facts  stated.  People  r.  Clements.  11  St  Rep. » 
3*4;  107  N.  T.,  210. 

In  charging  murder  to  have  been  committed,  while  the  accused  was 
engaged  in  the  commission  of  a  felony,  the  indictment  must  describe 
the  felony  and  state  substantially  facta  showing  that  the  accused  was 
engaged  in  the  commission  thereof,  when  he  committed  the  murder 
charged.     People  v.  Cole,  2  N.  Y.  Cr.,  112  ;  Dolan  v.  People,  64  N.  Y.,  483. 

It  is  sufficient,  in  an  indictment  for  perjury,  to  charge  that  the  false  oath 
was  material  on  the  trial  of  the  issue,  upon  which  it  was  taken,  without 
showing  particularly  how  it  was  material.  People  v.  Grimshaw,  2  N.  Y. 
Cr.,  392  ;  33  Hun,  507  ;  20  W.  D.,  116. 

See  People  v.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  510  ;  8  N.  Y.  Cr.,  270 : 
People  t\  Conroy,  97  N. Y.,  70  ;  2  N.  Y.  Cr.,  573  ;  People  c.  Menken,  36  Hun, 
94  ;  People  v.  Wilson,  15  St.  Rep.,  503  ;  109  N.  Y.,  351 ;  People  r.  Quinn.  1£ 
N.  Y.  Supp. ,  569;  People  r.  Burns,  25  St.  Rep. ,  99:  6  N.  Y.  Supp.,  61 1 ;  People  v 
Rice,  35  St.  Rep.,  186  ;  13  N.  Y.  Supp.,  162  ;  People  v.  Ostrander,  45  St.  Rep. 
555  ;  64  Hun,  336,  340  ;  19  N.  Y.  Supp.,  325  ;  People  v.  Gregg,  35 St,  Rep..  757 
59  Hun,  109,  110  ;  18  N.  Y.  Supp.,  114,  5  ;  People  v.  Bellows,  2  N.  Y.  Cr.,  14 
1  How.  N.  S.,  151  ;  People  r.  Farrell,  28  St.  Rep.,  44  :  5  Silv.  (Sup.  Ct),24  :  J 
N.  Y.  Supp.,  231  ;  People  r.  Harris.  33  St.  Rep.,  170  ;  123  N.  Y.,  70  ;  4  Silv 
(Sup.  Ct.),  532,  537,  note  ;  affg  28  St.  Rep.,  298  ;  7  N.  Y.  Supp.,  774. 

§  277.  When  defendant  is  indicted  by  fictitious  or  erroneoixi 
name,  his  true  name  may  be  inserted  in  subsequent  proceedings.— 
If  a  defendant  is  indicted  by  a  fictitious  or  erroneous  name,  an* 
in  any  stage  of  the  proceedings,  his  truo  name  is  discovered  i 
may  be  inserted  in  the  subsequent  proceedings,  referring  to  tli< 
fact  of  Iiis  being  indicted  by  the  name  mentioned  in  the  indict- 
ment. 

Alias. — It  was  held  prior  to  the  Code  that,  where  the  true  name  preceded 
the  (dins  dirtu*,  a  plea  in  abatement  would  not  be  sustained.  Barnesciotta  r. 
People,  10  HunT  139 ;  affd,  69  N.  Y.,  612. 

fictitious  name. — After  the  true  name  of  the  defendant  has  been  dis- 
covered and  included  in  the  suliseuuent  proceedings,  the  fictitious  or  erro- 
neous name  may,  with  propriety,  t>e  omitted  in  the  administration  of  the 
oath  to  jurors  and  witnesses.  People  r.  Everhardt.  5  St.  Rep.,  798  :  2Silv. 
(Ct.  App.),  510  :  104  N.  Y.,  596  ;  6  N.  Y.  Cr.,  235.  But  it  is  not  error  to  repeat 
such  name  whenever  it  becomes  necessary  to  name  the  defendant,  and  it 
cannot  be  assumed  that  any  legal  harm  is  thereby  done  to  him.    Id. 

Pull  name. — Even  at  common  law,  an  indictment  was  not  necessarily 
inoperative  or  void,  because  of  its  omission  to  designate  theperson  charged 
by  the  full  name.  People  ex  rel.  Nubell  r.  Byrnes,  2  N.  Y.  Cr.,  411.  He 
might  be  indicted  by  the  initials  of  his  Christian  name,  and  legally  con- 
victed if  he  failed  to"  raise  the  objection  by  plea  in  abatement.  Id.  To  such 
plea,  it  might  be  shown  that  the  accused'  was  usually  known  by  the  name 
under  which  he  was  indicted.     Id. 

§  278.  Indictment  must  charge  but  one  crime  and  in  one  form, 
except  where  it  may  be  committed  by  different  means.— The  in- 
dictment must  charge  but  one  crime  and  in  one  form  except  as 
in  the  next  section  provided. 

See  notes  under  following  section. 

The  legislature  intended  to  limit  the  effect  of  this  section  by  tfce  provi- 
sions of  the  following  section.     People  i\  Infield,  1  N.  Y.  Cr.,  147.# 

Separate  counts. — This  and  the  next  section  provide  that  the  indictment 
must  charge  but  one  crime  and  in  one  form  except  that  the  crime  may  '** 
charged  in  separate  counts  to  have  been  committed  by  different  mean*. 
People  *.  Dimick,  11  St.  Rej>.,  75W  ;  107  N.  Y.,  13.  31.  \frhen  the  acta  com- 
plained of  may  constitute  different  crimes,  such  crimes  may  be  charged  in 
separate  counts.     Id. 

An  indictment  is  not  demurrable,  where  the  counts  are  under  the  same 
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statute  and  relate  to  the  same  transaction.     People  v.  Emerson,  25  St.  Rep., 
467 ;  58  Hun,  437. 

It  was  not  the  intention  of  the  legislature  to  deprive  the  people  of  the 
right  to  state  the  acts  constituting  the  supposed  crime  in  different  counts, 
in  language  appropriate  to  meet  such  circumstances  and  features  of  the 
event,  as  should  be  developed  in  the  full  and  careful  investigation  which 
takes  place  in  the  progress  of  a  trial.     People  p.  Menken,  36  Hun,  95. 

Nor  was  it  the  legislative  intention  to  limit  the  indictment  to  a  single 
statement,  in  one  count,  of  the  offense  charged  against  the  accused.  Peo- 
ple v.  Menken,  36  Hun,  95. 

There  mav  be  a  Joinder  of  various  counts  in  the  same  indictment  stating 
the  same  offense  distinctly  and  separately  in  various  ways  so  as  to  meet  the 
evidence.    People  v.  Cole,  2  N.  Y.  Cr.,  110  ;  People  v.  Infield,  1  id.,  146. 

A  count  for  burglary,  with  an  attempt  to  commit  larceny,  may  be  united 
witli  a  count  for  larceny.  People  v.  Emerson,  25 St.  Rep.,  467  ;  53  Hun,  437. 
So  burglary  and  larceny,  rape  and  assault  with  intent  to  commit  rape,  lar- 
ceny and  receiving  stolen  goods,  assault  with  intent  to  kill  and  a  sim- 
ple assault,  if  arising  out  of  same  transaction,  may  be  united.    Id. 

It;  is  no  objection  to  uniting  such  counts  that  they  constitute  different 
graxies  of  offense  and  call  for  the  imposition  of  different  penalties.  People 
r.  Rose.  39  St.  Rep.  292  ;  15  N.  Y.  Supp.,  816 ;  People  v.  Emerson,  25  St. 
Rep. ,  467  ;  53  Hun,  437. 

Oounts  charging  burglary,  larceny  and  receiving  stolen  property  are 
pro^verly  joined  in  one  indictment,  where  the  offenses  so  alleged  relate  to  the 
same  transaction.  People  v.  Rose,  39  St.  Rep.,  292  ;  15  N.  Y.  Supp.,  816 ; 
Ha.wker  u.  People,  75  N.  Y.,  487. 

^Hiere  the  different  offenses,  charged  in  the  separate  counts,  arise  out  of 
the  same  transaction  and  are  so  charged,  or  it  may  be  fairly  inferred  from 
the  allegations  that  they  relate  to  but  one  offense,  the  counts  are  properly 
joined.    People  v.  Rose,  ante. 

THe  indictment,  in  People  v.  Klock,  16  St.  Rep.,  565  ;  48  Hun,  276,  was 
held  to  charge  only  one  offense,  viz.  :  keeping  a  place  where  animals  are 
io\xght  in  violation  of  section  605  of  the  Penal  Code. 

"Where  a  conspiracy  is  formed  with  one  aim  and  object  only,  though  the 
weans  adopted  to  accomplish  it,  are  many  and  various  in  their  character, 
an*  indictment,  setting  forth  such  facts  in  their  proper  order  in  one  count, 
charges  but  one  offense.  People  r.  Everest,  20  St.  Rep.,  456  ;  51  Hun,  24  ; 
3N.V  Supp.,  613. 

^Vhere  the  allegations  of  the  different  counts  vary  in  respect  to  the  man- 
ner of  effecting  the  killing,  the  part  of  the  body  upon  which  the  wounds 
^ere  inflicted  and  the  extent  of  such  wounds,  the  indictment  is  good,  if  it 
shows  upon  its  face  that  those  counts  relate  to  but  one  and  the  same  trans- 
action.    People  v.  Cole,  2  N.  Y.  Cr.,  110. 

Wheie  the  ^ist  is  the  same,  the  prohibited  acts  may  be  charged  in  separate 
counts  with  different  intents  and  as  against  different  parties,  provided  they 
constitute  one  and  the  same  transaction.  People  v.  Lenhardt,  4  N.  Y.  Cr.. 
324. 

Where  the  only  difference  between  the  two  counts  of  an  indictment  for 
larceny  is  that  one  charges,  "  a  more  particular  description  of  the  property 
is  to  the  grand  jury  unknown,"  etc. ,  the  indictment  is  not  bad  in  charging 
more  than  one  crime.     People  v.  Moore,  37  Hun,  87  ;  3  N.  Y.  Cr.,  462. 

An  indictment  which  charges  the  exposing  for  sale,  and  the  selling,  of 
milk  prohibited  by  section  1,  chap.  183  of  1885,  is  not  obnoxious  to  the  objec- 
tion that  it  contains  the  allegation,  in  one  count,  of  two  crimes  in  violation 
of  this  section.  People  v.  Burns,  25  St.  Rep.,  99  ;  53  Hun,  277  ;  7  N.  Y.  Cr., 
«3;6N.  Y.  Supp.,  611,  612. 

An  indictment,  which  charges  that,  on  the  3d  and  4th  days  of  August, 
1884,  the  defendant  brought  to  a  certain  cheese  factory,  named  and  described 
therein,  milk  diluted  with  water,  and  that  he  sold  the  same,  etc.,  alleges  but 
a,  single  transaction  and  is  not  obnoxious  to  the  provisions  of  tliis  and  the 
next  section.  People  p.  Harris,  28  St.  Rep.  300  ;  7  N.  Y.  Supp.,  776  ;  4Silv. 
<Sup.  Ct.),  535,  537,  note  ;  afTd,  33  St.  Rep.,  168  ;  123  N.  Y.,  70. 

An  indictment  may  properly  contain  two  counts,  each  alleging  a  stile  of 
liquor  without  a  license,  on  the  same  day,  at  the  same  place  ana  to  the  same 
person,  the  first,  in  quantities  k\ss  t'ian  live  gallons,  t.u  other,  to  be  drank 
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on  the  premises,  in  case  a  single  act  is  charged,  which  constitutes  different       j « 
crimes.     People  r.  Charbineau,  26  St.  Rep.,  491 ;  115  N.  Y.,  436.  J" 

Distinct  crimes.— Sections  278  and  279  of  the  Code  of  Criminal  Pro-  \\ 
cedure  abrogated  the  rule  existing  before  the  Code,  that  several  misde- 
meanors might  be  joined  in  the  same  indictment,  when  the  same  judgment 
was  appropriate  for  all  the  offenses.  People  r.  O'Donnell,  15  St.  Rep.,  141  • 
46  Hun,  362  ;  7  N.  Y.  Cr.,  346 ;  10  N.  Y.  Supp.,  251,  252  ;  People  r.  Upton,' 
88  Hun,  107  ;  4  N.  Y.  Cr.,  455. 

Not  more  than  one  separate  and  distinct  crime  can  be  charged  in  an 
indictment.     People  v.  Upton,  38  Hun,  107  ;  4  N.  Y.  Cr.,  455. 

The  joinder  of  counts  is  bad,  when  the  offenses  alleged  are  for  different 
and  independent  felonies.  People  v.  Rose,  39  St.  Rep.,  292  ;  15  N.  Y.Supp.. 
816. 

An  indictment,  which  contains  five  counts,  in  each  of  which  a  separate 
and  distinct  offense  is  set  forth  as  having  been  committed  on  different  davs, 
in  taking  monev  in  different  sums,  violates  the  prohibition  of  this  section 
and  is  demurrable.     People  v.  Upton,  88  Hun,  110. 

The  prohibition  of  this  section  is  violated,  where  the  indictment  charges 
a  bank  officer  with  the  offenses  of  overdrawing  his  account  in  different 
amounts  and  upon  different  dates.     People  r.  Upton,  4  N.  Y.  Cr.,  455. 

Under  the  Code,  it  is,  perhaps,  doubtful  whether  the  two  offenses  of 
forgery  and  uttering  the  forged  instrument  can  be  properly  united  in  the 
same  indictment.  People  v.  Tower,  48  St.  Rep.,  439  ;  135  N.  Y.,  459 ;  aflTg 
42  St.  Rep.,  164. 

Where  either  one  of  several  acts  constitutes  a  crime,  and  the  indictment 
has  but  one  count,  charging  one  of  the  acts  constituting  the  crime,  it  can- 
not be  sustained  by  proof  that  the  crime  was  committed  by  different  means. 
People  v.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  502  ;  8  N.  Y.  Cr.,  270. 

Election. — Where  the  only  variance  between  the  counts  of  an  indict- 
ment, charging  murder  in  the  first  degree,  is  as  to  the  means  used  to  effect 
death  and  the  manner  in  which  it  was  accomplished,  a  refusal  to  compel 
the  district  attorney  to  elect  upon  which  count  he  would  rely  is  not  error. 
People  v.  Wilson,  15  St.  Rep.,  503 :  109  N.  Y.,  351. 

Even  before  the  Code,  it  was  held  to  be  discretionary  with  the  court 
whether  it  would  compel  an  election  in  such  a  case.  People  v.  Armstrong, 
70  N.  Y.,  42  ;  People  r.  Hawker.  75  id.,  490. 

See  People  v.  Clark,  8  N.  Y.  Cr.,  210 ;  14  N.  Y.  Supp.,  655 ;  People  «• 
Harmon,  18  St.  Rep.,  820  ;  6  N.  Y.  Cr.,  172  ;  2  N.  Y.  Supp.,  422  ;  People  t>. 
Rice,  35  St.  Rep.,  186  ;  13  N.  Y.  Supp.,  102  ;  People  r.  Crotty,  30  St.  Rep.,  45; 
9  N.  Y.  Supp.,  938  ;  People  v.  Crowley,  1  St.  Rep.,  388  ;  People  v.  Hatter,  22 
N.  Y.  Supp.,  690. 

§  279.  Crime  may  be  charged  in  separate  counts.— The  cri**16 
may  be  charged  in  separate  counts  to  have  been  committed  in  a 
different  manner  or  by  different  means;  and  where  the  Q>c** 
complained  of  may  constitute  different  crimes,  such  crimes  n*»J 
be  charged  in  separate  counts. 

Amended  by  chap.  306  of  1883. 

This  amendment  inserted,  after  the  word  "  committed,"  the  words  **  i** 
different  manner.'' 

See  notes  under  the  preceding  section. 

The  case  of  People  v.  Dimiek,  3  St.  Rep.,  398 ;  41  Hun,  616  ;  5  N.  Y.  <^r" 
200,  was  reversed  in  11  St.  Rep.,  739  ;  107  N.  Y.,  13. 

This  and  the  preceding  section  arc  not  limited  in  their  application  to  **  . 
dictments  for  felonies.  People  c.  O'Donnell,  15  St.  Rep.,  141  ;  46  Hun,  3&~  ' 
ION.  Y.  Supp.,  251,  252. 

Before  Code.— Before  the  enactment  of  the  Code  of  Criminal  Proced**1^ 
an  indictment  was  not  bad,  because  of  the  joinder  of  separate  and  disti*30' 
misdemeanors,  though  followed  by  different  penalties.     Id. ;  People  p.  D^a.**I,, 
90  N.  Y.,  107. 

After  Code.— Even  since  the  adoption  of  the  Code,  when  the  act  <^*j" 
plained  of  may  constitute?  different  offenses,  such  offenses  may  be  char£5*?a 
in  separate  counts  of  the  indictment.  People  r  O'Donnell,  ante  ;  People  r# 
Infield,  1  N.  Y.  Cr.,  140;  People  c.  Kelly..  3  N.  \\  Cr.,  272. 
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irate  Counts. — Separate  counts  are  proper  under  certain  circum- 
i.    People  u.  McCarthy,  18  St.  Rep.,  267  ;  110  N.  Y.,  314. 
alleged  crime  may  be  charged  in  separate  counts  to  have  been  com- 
by  different  means.    People  v.  Lenhardt,  4  N.  Y.  Cr.,  427  ;  People 
ken,  3  N.  Y.  Cr.,  233. 

crime  may  be  charged  in  separate  counts,  where  the  acts  and  circum- 
$  referred  to  relate  to  the  same  transaction.  People  c.  Crotty,  30  St. 
15  :  9  N.  Y.  Supp.,  938  ;  Taylor  v.  People,  12  Hun,  217. 
indictment  may  state  the  acts  constituting  the  crime  in  different 
,  appropriate  to  meet  the  evidence  which  may  be  presented  on  the 
People  v.  Menken,  3  N.  Y.  Cr.,  233  ;  People  v.  Crotty,  30  St.  Rep., 
tf.  Y.  Supp.,  938  ;  People  v.  O'Donnell,  15  St.  Rep.,  141 ;  46  Hun,  360 ; 
(.  Supp.,  251,252. 

ndictment,  which  contains  varying  allegations  in  different  counts  as 
manner  and  means  of  the  commission  of  the  crime,  but  shows,  upon 
?,  that  the  counts  relate  to  but  one  and  the  same  transaction,  is  good. 
v.  O'Donnell  ante ;  People  r.  Cole,  2  N.  Y.  Cr.,  108. 
re  the  people  are  required  to  establish  the  accusations  made  in  the 
nent,  by  circumstantial  evidence,  and  the  means  by  which  the  crime 
mimitted  are  not  clearly  and  definitely  ascertainable  or  ascertained 
;ime  the  indictment  is  prepared,  the  case  is  a  proper  one  for  the  appli- 
of  the  rule  laid  down  in  this  section.  People  v.  Menken,  36  Hun,  97. 
n  the  act  complained  of  may  constitute  different  offenses,  such  offenses 
?  charged  in  separate  counts  of  the  indictment.  People  v.  Kellv,  3 
>.,  274. 

re  but  one  crime  is  committed,  whether  the  evidence  tends  to  show 
me  to  have  been  directly  committed  by  the  defendant,  or  that  he 
>r  abetted  in  doing  the  deed,  the  case  is  brought  within  the  provi- 
f  this  section,  and  the  crime  may  be  charged  in  separate  counts,  as 
tted  by  the  defendant  as  principal  or  accessory.  People  v.  Clark,  8 
Dr.,  210  ;  14  N.  Y.  Supp.,  655. 

indictment  must  name  the  crime  and  state  the  act  constituting  it ; 
either  one  of  several  acts  constitute  the  crime,  the  several  acta  mu •■': 
.rately  stated  in  different  counts.  People  v.  Dumar,  11  St.  Rep.,  19  : 
Y.,510;  8N.  Y.  Cr.,  270. 

rate  counts,  charging  the  three  offenses  of  section  351  of  the  Penal 
ire  proper,  if  arising  out  of  the  same  acts.     People  v.  Kelly,  3  N.  Y. 

re  the  acts  complained  of  may  constitute  different  crimes,  such  crimen 
>  charged  in  separate  counts.  People  v.  Crotty,  30  St.  Rep.,  45;  9 
Supp.,  938. 

i  acts  complained  of,  in  a  criminal  prosecution,  constitute  a  felony 
o  a  misdemeanor,  both  may,  it  seems,  be  joined  in  the  same  indict- 
>rovided  they  are  charged  in  separate  counts.     People  t?.  Lenhardt, 

Cr.,  327. 

piracy  and  coercion,  two  distinct  misdemeanors,  may  be  set  up  in 
it  counts  of  the  same  indictment,  where  the  acts  complained  of  in 
use  are  the  same,  and  constitute  the  different  crimes.  Id.;  People 
:y,  30  St.  Rep.,  46  ;  9  N.  Y.  Supp..  938. 

re  the  same  acts  constitute  larceny  and  receiving  stolen  goods,  they 
operlv  be  stated  in  separate  counts  in  the  same  indictment.  People 
Id,  1  &.  Y.  Cr.,  146. 

idictment,  containing  two  counts,  one  for  robbery  in  the  first  degree, 
?  other  for  larceny  in  the  first  degree,  is  valid,  where  it  is  reasonably 
ipon  the  face  of  the  indictment,  that  the  second  embraces  the  sam" 
the  first  count.  People  r.  Rose,  22  St.  Rep. ,  390  ;  52  Hun,  34  ;  4  X.  Y. 
788. 

proper  to  join  in  an  indictment  two  counts,  one  charging  robbery 
?  other  larceny,  where  each  charge  is  found  upon  the  taking  of  1  Ii" 
xticle  of  j>ersonal  property  from  the  same  person  at  the  same  time 
ace.     People  v.  Callahan,  29  Hun,  580  ;  17  W.  Dig.,  192  ;  People  r. 

30  St,  Rep.,  46  ;  9  N.  Y.  Sunp.,  938.     In  the  above  cited  case,  one 
'barged  the  property  to  have  been  taken  with,  and  the  other  without, 
e  to  the  person  of  the  owner, 
ndictment  for  grand  larceny  in  the  first  degree,  which  charges,  in 
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separate  counts,  the  crime  to  have  been  committed  in  a  different  maimer 
or  nv  different  means,  is  expressly  permitted  by  this  section.     People  t.  Rice 

35  St.  Rep.,  186  ;  alfd,  40  id.,  978. 

Under  the  first  provision  of  this  section,  it  is  competent  to  charge  in  sepa- 
rate counts  that  tlie  same  crime  was  committed  in  a  different  manner  or 
by  different  means.  People  i\  Harmon,  18  St.  Rep.,  820  :  6  N.  Y.  Cr.,  172 ; 
2*N.  Y.  Supp.,  422.  The  latter  provision  of  the  section  refers  to  crime* 
having  different  degrees,  such  as  murder  and  manslaughter,  where  the 
criminal  act  may  constitute  different  crimes.     Id. 

Improperly  joined.— An  indictment,  wliich  charges  an  illegal  sale  of 
spirituous  liquors  on  four  different  occasions  and  to  different  people,  charges 
more  than  one  crime,  and  is  obnoxious  to  the  provisions  of  tnis  section. 
People  v.  O'Donnell,  13  St.  Rep.,  141  ;  46  Hun,  360  ;  10  N.  Y.  Supp.,  251,  252. 

It  is  doubtfid  whether  the  two  offenses  of  forgery  and  uttering  the  forged 
instrument  can  be  properly  united  in  the  same  indictment.  Peoples.  Tower, 
48  St.  Rep.,  438  ;  135  N.  V.,  4Titt  ;  affg  42  St.  Rep.,  164. 

Remedy.— The  objection  of  misjoinder  of  offenses  is  waived  by  appear 
ing  and  entering  a  plea  of  not  guilty.     People  v.  Upton,  38  Hun,  110. 

An  indictment  for  abduction,  charging  that  the  defendant  took  the  female 
in  question  for  the  purpose  of  prostitution  and  sexual  intercourse,  is  not 
demurrable  upon  the  ground  that  more  than  one  crime  is  charged.  People 
v.  Powell,  4  N.  Y.  Or.,  585. 

Under  certain  cireumstancts,  separate  counts  are  proper ;  but,  if  more 
than  one  crime  is  charged  in  an  indictment,  except  as  permitted  by  tliis 
section,  the  proper  and  only  remedy  is  bv  demurrer.  People  c.  McCarthy, 
18  St.  Rep.,  267  ;  110  N.  Y./314. 

Election. — The  decision  of  a  motion  to  compel  the  prosecution  to  elect, 
on  which  counts  of  an  indictment  defendant  shall  be  tried,  may  properly  ho 
deferred  till  the  evidence  is  in  on  both  sides.  People  v.  Ward*  3  X.  Y.  Cr.. 
483. 

Whether  the  district  attorney  shall  bo  compelled  to  elect  upon  wliich  of 
two  charges,  for  different  grades  of  the  sanie  offense,  he  will  proceed  rests 
in  the  discretion  of  the  trial  court.  People  v.  Reavey,  38  Hun,  423  ;  4  N.  Y. 
Cr.,  17. 

An  application  to  compel  tho  district  attorney  to  elect  under  which  charge 
in  the  indictment  he  will  try  the  defendant,  is  addressed  to  the  discretion  of 
the  court.     People  r.  Menken,  36  Hun,  98. 

Where  several  counts  are  improperly  united  in  an  indictment,  the  defend- 
ant is  not  entitled,  as  a  matter  of  right,  to  an  instruction  that  the  district 
attorney  elect  ii]  kiii  wliich  count  he  will  proceed.  People  v.  McCarthy.  1$ 
St.  Rep*.,  267  ;  110  N.  Y.,  314.  Such  a  request  is  an  appeal  to  the  discretion 
of  the  court,  and  a  denial  of  the  application  cannot  be  successfully  assigned  ai 
error.     Id. 

Defective  counts. — Where  there  is  one  good  count  in  an  indictment, 
and  evidence  to  support  it,  the  conviction  will  be  sustained,  though  the  in- 
dictment  contains  other  counts  which  were  defective.     People  r.  Menken, 

36  Hun,  97  ;  People  v.  Davis,  56  N.  Y.,  95  ;  Phelps  v.  People,  72  id.,  365; 
Pontius  r.  People,  82  id.,  3oi) ;  Hope  c.  People,  83  id.,  419. 

See  People  v.  Wilson,  15  St.  Rep.,  503  ;  109  X.  Y.,  351 ;  People  v.  Everest- 


3  N.  Y.  Supp. ,  613  ;  People  v.  Rice,  35  St.  Rep. ,  185  ;  13  N.  Yr.  Supp. ,  161, 162 : 
People  r.  Harris,  28  St.  Rep.,  S»M) :  4  Silv.  (Sup.  CM,  535,  537,  note ;  7  N.  V 
Supp.,  776  :  People  c.  l/harbineau,  26  St.  Rep.,  491: 115 N.  Y.,  436, 7 ;  People r. 
Burns,  25  St.  Rep.,  99  ;  6  N.  Y.  Supp.,  611  ;  People  c.  Harris,  83  St.  Rep., 
168 :  123  N.  Y.,  70,  76  :  People  r.  Olson,  39  St.  Ren.,  295 ;  15  N.  Y.  Supp.. 
781  ;  People  v.  Rose,  39  St.  Rep..  202  :  15  N.  Y.  Supp.,  816  ;  People  r.  Emer- 
son, 25  St.  Rep.,  467  ;  People  r.  Lake,  9  id.,  638  ;  People  v.  Peck,  2  N.  Y.  Cr., 
316  :  1*  \V.  Dig.,  527  ;  People  r.  Johnson,  5  N.  Y\  Cr.,  219  ;  People  r.  Hatter, 
22  N.  Y.  Supp.",  690. 

§  280.  Statement  as  to  time  when  crime  was  committed.— Tin' 
precise  time  at  which  the  crime  was  committed  need  not  Iw 
stated  in  the  indictment;  but  it  may  be  alleged  to  have  hew 
committed  at  any  time  before  the  finding  thereof,  except  where 
the  time  is  a  material  ingredient  in  the  crime. 
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he  case  of  People  v.  Krank,  12  St.  Rep.,  845  ;  46  Hun,  632,  was  reversed 
8 St.  Rep.,  41S;  110  N.  Y.,  488. 

l88ence. — Where  the  selling  or  giving  away  of  intoxicating  liquors  must 
m  Sunday,  in  order  to  be  brought  within  the  prohibition  of  trie  statute, 

time  is  a  material  ingredient  in  the  crime.  People  d.  Harmon,  18  St. 
»..  820 :  6  N.  Y.  Cr.,  171  ;  2  N.  Y.  Supp.,  422. 

There  the  indictment  charges  a  selling  of  spirituous  liquors  on  Sunday, 
r  18. 1884,  and  the  proof  establishes  a  selling  on  Sunday,  April  20,  1884, 
variance  was  held  to  be  fatal.     People  p.  Lavin.  4  N.  \ .  Cr. ,  547. 

is  not  necessary  to  prove  the  time  and  place  of  the  transaction,  as  stated 
:he  indictment,  unless  they  are  necessary  ingredients  in  the  offense, 
pie  r.  Emerson,  25  St.  Rep.,  468  ;  53  Hun,  440  ;  7  N.  Y.  Cr.,  105  ;  6  N.  Y. 
p..  276. 

vidence  as  to  the  day  laid  in  the  indictment.  People  v.  Emerson,  20  St. 
..  16  ;  6  N.  Y.  Cr.,  158  ;  5  N.  Y.  Supp.,  374. 

ufficient. — It  is  sufficient  tliat  it  can  be  understood  from  its  allegations 
:  the  crime  was  committed  at  some  time  prior  to  the  finding  of  the  in- 
ment.    People  v.  Jackson,  19  St.  Rep.,  510  ;  111  N.  Y.,  369  ;  6  N.  Y.  Cr., 

n  allegation,  charging  the  crime  to  have  been  committed  •»  at  and  prior 
a  certain  date,  is  a  sufficient  statement  of  time  in  an  indictment,  where 
act  alleged  was  continuous.  People  v.  Buddensieck,  4  N.  Y.  Cr.,  251 ; 
med,  3  St.  Rep.,  664  ;  103  N.  Y.,  496  ;  5  N.  Y.  Cr.,  69. 
n  indictment  for  manslaughter  by  culpable  negligence,  which  gives  the 
e  of  the  commission  of  the  offense,  the  place  within  the  jurisdiction  of 
court,  and  the  circumstances  enumerated  in  the  statute,  was  held  to  l>e 
icient.  People  p.  Buddensieck,  3  St.  Rep.,  664  ;  103  N.  Y.,  487  ;  5  N.  Y. 
69. 

arianoe. — A  variance  of  one  day  between  the  time  of  the  commission 
he  crime,  as  alleged  in  the  indictment  and  as  proved  upon  the  trial,  is 
lateriaL  People  v.  Jackson,  19  St.  Rep.,  510  ;  111  N.  Y.,  369  ;  6  N.  Y. 
399. 

•  People  t>.  Harris,  28 St.  Rep.,  300  ;  7  N.  Y.  Supp.,  776  ;  4Silv.  (Sup.  Ct.), 
:  People  c.  Crowley,  1  St.  Rep.,  388. 

;  281 .  Statement  as  to  person  injured  or  intended  to  be  injured. 

•Vhen  an  offense  involves  the  commission  of,  or  an  attempt 

wmmit  a  private  injury,  and  is  described  with  sufficient  cer- 

ity  in  other  respects  to  identity  the  act,  an  erroneous  alle- 

ion  as  to  the  person  injured,  or  intended  to  be  injured,  is  not 

terial. 

lie  case  of  People  v.  Richards,  7  St.  Rep..  656  :  44  Hun,  268  ;  5  N.  Y.  Cr., 

:  was  reversed  in  13  St.  Rep.,  515  :  108  N.  Y.,  137. 

arianee. — It  is  not  a  material  variance  that,  in  an  indictment  for  in- 

•  the  middle  name  of  the  female  is  omitted,  where  there  is  no  question 
J  her  identity.     People  v.  Lake,  16  St.  Rep.,  197  ;  110  N.  Y. ,  01. 

tare  the  offense  involves  the  commission  of  a  private  injury,  and  is 
'ribed  with  sufficient  certainty  in  other  respects  to  identify  the  act.  an 
neous  allegation  as  to  the  person  injured  is  not  material.  People  t?. 
fison,  5  St.  Rep.,  606  :  104  X.  Y.,  216  ;  5  N.  Y.  Cr.,  219. 
Baondment. — Upon  the  trial  of  an  indictment  for  seduction  under 
"ise  of  marriage  of  one  Mary  Olyphant.  at  Wilna,  in  Jefferson  County, 
^ourt  allowed  an  amendment  of  the  indictment,  to  conform  to  the  proof, 
ubstituting  "  divert"  for"  Olvphant,"  and  "  Champion"  for  ,l  Wilna." 
">Ie  c.  Johnson,  4  N.  Y.  Cr.,  5i)i. 

1  amendment,  in  the  indictment,  of  the  corporate  title  of  the  bank, 
fe  it  is  the  person  injured,  is  authorized  by  sections  281  to  293  of  this 
l-    People  v.  Dunn,  25  St.  Rep.,  460  ;  53  Hun,  387  ;  7  N.  Y.  Cr.,  187  ;  6 

•  Supp.,  808. 

*  People  u.  Herman,  10  St.  Rep.,  66. 

282.  Conatructionofwords  used  in  indictment.— The  words 
i  iu  an  indictment  must  be  construed  in  their  usual  accep- 
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tation,  in  common  language,  except  words  and  phrases  defined 
by  law,  which  are  to  be  construed  according  to  their  legal  mean- 
ing. 

Construction. — It  is  the  universal  rule,  in  criminal  cases,  that,  where 
the  indictment  will  admit  of  a  construction  in  favor  of  innocence,  it  should 
be  adopted.     People  c  Stark,  35  St.  Rep.,  150  ;  59  Hun,  55. 

The  words  in  an  indictment  are  to  be  construed  in  their  usual  acceptation 
in  common  language,  except  such  as  are  defined  bv  law,  and  those  are  to 
be  construed  according  to  their  legal  meaning.  People  v.  Dumar,  11  St 
Rep.,  19  ;  106  N.  Y.,  510 ;  8  N.  Y.  Cr.,  270. 

Where  the  offense  is  an  appropriation  to  his  own  use,  by  a  clerk,  of  prop- 
erty in  his  possession,  the  use  of  the  word  '*  Steal "  in  the  indictment,  it  con- 
sidered in  its  technical  meaning,  is  proper.  People  v.  Dunn,  25  St.  Rep.. 
464  ;  53  Hun,  385  ;  7  N.  Y.  Cr..  185  ;  6  N.  Y.  Supp.,  807. 

The  use  of  the  terms  "  did  take,  steal  and  carry  away,"  in  such  case,  if 
considered  in  their  ordinary  interpretation  in  common  language,  is  equally 
appropriate.     Id. 

Under  this  section,  it  is  the  duty  of  the  court  to  ascertain  the  fair  sense 
and  acceptation  of  the  language  used,  and  to  disregard  captious  objections 
in  determining  the  meaning  of  the  allegations  in  an  indictment.  Peo]»lp  r. 
Klock,  16  St.  Rep.,  565 ;  48  Hun,  277.  Where  two  permissible  constructions 
may  be  had,  the  court  should  adopt  the  one  sustaining  the  proceedings.   Id. 

See  People  ».  Farrell,  28  St.  Rep.,  44  ;  5  Silv.  (Sup.  Ct.),  24  ;  People  r.  Wise, 
3  N.  Y.  Cr.,  305  ;  2  How.  N.  S.,  98  ;  People  p.  Crotty,  80  St.  Rep.,  45 :  People 
v.  Hatter,  22  N.  Y.  Supp.,  691. 

§  283.  Words  used  in  a  statute  need  not  be  strictly  pursued.- 
Words  used  in  a  statute  to  define  a  crime  need  not  be  strictly 
pursued  in  the  indictment;  but  other  words,  conveying  the  same 
meaning,  may  be  used. 

See  notes  under  section  275,  ante. 

The  case  of  People  v.  Dimick,  3  St.  Rep.,  398  ;  41  Hun,  621  ;  5  N.  Y.  Cr.. 
187,  was  reversed  in  11  St.  Rep.,  739  :  107  N.  Y.,  13. 

It  U  not  necessarv  that  the  pleader  should  use  the  very  words  of  the 
statute.     People  c.  Vfhedon,  2  N.  Y.  Cr.,  320. 

The  ordinary  common-law  counts  for  murder  are  sufficient  in  pleading  to 
sustain  a  conviction.     People  a.  Willett,  1  St,  Rep.,  384  ;  102  N.  V.,  253. 

Words  used  in  a  statute  need  not  m  all  cases  Ix*  used  in  an  indictment. 
People  v.  Gregg,  35  St.  Rep.,  761 ;  59  Hun,  112  ?  13  N.  Y.  Supp.,  116. 

An  indictment  for  a  statutory  misdemeanor,  which  cliarges  the  facts  con- 
stituting the  crime  in  the  words  of  the  statute,  and  contains  averments  as 
to  time,  place,  person  and  other  circumstances  to  identifv  the  particular 
transaction,  is  good.     People  v.  West,  8  St.  Rep.,  713 :  106  fr.  Y.,  295. 

In  charging  an  offense  m  an  indictment,  the  exact  words  of  the  Statute 
defining  the  offense  need  not  be  used  Matter  of  Gray,  2  N.  Y.  Cr.,  906.  R 
is  sufficient  if  words  of  a  similar  import  are  employed.     Id. 

It  is  not  necessary  that  an  indictment  should  follow  the  precise  language 
of  a  statute,  but  words  of  equivalent  import  are  sufficient.  People  r.  Jachne, 
3  St.  Rep.,  11  ;  4  N.  Y.  Cr.,  528  ;  103  N.  Y.,  194. 

An  indictment  need  not  follow  the  very  words  of  the  statute.  People  r. 
Kloek,  16  St.  Rep.,  565  ;  48  Hun,  276. 

It  is  sufficient  that  the  facts,  constituting  the  crime,  are  well  stated.   Id. 

A  chaise  in  an  indictment,  predicated  on  a  statute,  may  be  made  in  the 
very  words  of  the  statute,  when,  by  using  those  words,  the  act  in  which  the 
offense  consists  is  fully,  directly  and  expressly  alleged,  without  any  uncer- 
tainty or  ambiguity.  People  r."  Smith,  6  N.  Y.  Cr.,  472.  Where  the  pleader 
has  not  only  followed  this  ordinary  rule,  hut  has  also  expanded  the  word* 
of  the  statute,  so  as  to  give  the  manner  and  occasion  of  the  commission  vi 
the  alleged  crime,  the  indictment  contains  sufficient  allegation  of  facte  to 
constitute  a  crime.    Id. 

Where  the  offense  is  statutory,  an  indictment,  which  avers  the  offense  as 
the  statute  defines  it,  is  sufficient.     People  r.  Kelly,  22  W.  Dig.,  65. 

Words,  conveying  the  me  aning  of  those  employed  by  the  statute  to  expre* 
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the  ingredients  of  the  offense*  may  be  used  in  an  indictment.  People  t>. 
Lowndes,  42  St  Rep.,  862  ;  130  N.  Y.,  463  ;  rev'g  30  St.  Rep.,  168  ;  55  Hun, 
4*9. 

See  People  v.  Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381 ;  7  N.  Y.  Cr.,  185  ;  6 
N.  Y.  Supp.,  807  ;  People  v.  Buddensieck,  4  N.  Y.  Cr.,  252  ;  affd,  3  St.  Rep., 
6<M;  103  N.  Y.,  487 ;  5  N.  Y.  Cr.,  69  ;  People  t>.  Wise,  3  id.,  305  ;  2  How. 
N. S,  98 ;  People  v.  Hatter,  22  N.  Y.  Supp.,  691. 

§  284.  Indictment,  when  sufficient.— The  indictment  is  suf- 
ficient if  it.  can  be  understood  therefrom  : 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it, 
though  the  name  of  the  court  be  not  accurately  stated ; 

2.  That  it  was  found  by  a  grand  jury  of  the  county,  or  if  in  a 
city  court,  of  the  city  in  which  the  court  was  held ; 

3.  That  the  defendant  is  named,  or  if  his  name  can  not  be  dis- 
covered, that  he  is  described  by  a  fictitious  name,  with  the  state- 
ment that  it  has  been  found  impossible  to  discover  his  real 
name; 

4.  That  the  crime  was  committed  at  some  place  within  the 
jurisdiction  of  the  court ;  except  where,  as  provided  by  sections 
133  to  138,  both  inclusive,  the  act,  though  done  without  the  local 
jurisdiction  of  the  county,  is  triable  therein ; 

5.  That  the  crime  was  committed  at  some  time  prior  to  the 
finding  of  the  indictment ; 

6.  That  the  act  or  omission,  charged  as  the  crime,  is  plainly 
and  concisely  set  forth  ; 

7.  That  the  act  or  omission,  charged  as  the  crime,  is  stated 
with  such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment,  upon  a  conviction,  according  to  the  right  of 
the  case. 

See  reuses  under  preceding  section. 

See  notes  under  section  275.  ante. 

When  sufficient.— This  section  is  to  the  same  effect  as  the  former  subd. 
4.  sec.  52  of  2  R.  S.,  728,  but  more  liberal  and  protective  against  objections 
<rf  technical  character.     People  c.  Dewey,  35  Hun,  311. 

This  section  has  defined  the  form  and  sufficiency  of  an  indictment.  People 
«.Farrell.  28  St.  Rep..  44  : 5 Silv.  (Sup.  Ct.).  24:  8" N.  Y.  Supp.,  231. 

The  old  requirements  of  common  law  pleading  are  expressly  abandoned, 
*nd  those  of  this  section  substituted.     Id. 

m  An  indictment  must  show  that  the  offense  was  committed  in  the  county 
in  which  the  grand  jury  was  organized.  People  r.  Horton,  42  St.  Rep.,  588*; 
«2Hun,  610  ;  17  N.  Y.  Supp.,  2. 

An  indictment  will  be  sustained  on  demurrer,  where  it  appears,  on  its 
face,  that  the  facts  stated  constitute  the  crime  charged.  People  v.  Bowe, 
84 Hun,  533;  3  N.  Y.  Cr.,  360. 

An  indictment,  which  alleges  the  crime  to  have  been  committed  at  a 
place  within  the  jurisdiction  of  the  court,  is  not  defective  in  omitting  to 
point  out  the  precise  locality  where  the  offense  was  designed  to  t»*  alleged 
to  have  been  committed.  People  r.  Buddensieck,  4  N.  Y.  Cr.,  251 ,  affd,  3 
8t  Rep.,  664  ;  103  N.  Y.,  496  ;  5  N.  Y.  Cr.,  69. 

This  section  declares  that  the  indictment  is  sufficient  in  the  description  of 
«e  crime  if  it  can  be  understood  from  it  that  the  alleged  crime  was  com- 
faitted  at  some  place  within  the  jurisdiction  of  the  court,  prior  to  the  find- 
'Ugof  the  indictment,  that  the  act  or  omission  charged  as  the  crime  is 
plainly  and  concisely  set  forth,  and  that  it  is  stated  with  such  a  degree  of 
Qertamty  as  to  enable  a  court  to  pronounce  judgment  upon  a  conviction, 
According  to  the  right  of  the  case.  People  c.  Reavey,  38  Hun,  421 ;  4  N.  Y. 
Cr.,  14. 
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xn  indictment  may  charge  the  offense  in  the  language  of  the  sfciti 
defining  it,  'People  r.  Kelly,  3  X.  Y.  Or.,  272. 

Where  a  person  aided  in,*advisedand  procured  the  commission  of  a  crim 
though  absent  at  the  time  of  its  actual  commission,  an  indictment,  v,hic 
alleges  the  doing  of  the  act  by  him,  is  sufficient.  People  r.  Bliven,  20  S 
Rep:,  491  ?  112  N.  Y.,  79  ;  G  N.  Y.  Cr.,  375. 

This  section  provides,  with  reference  to  objections  wliich  may  be  ma« 
to  an  indictment  for  defects  in  the  description  of  the  offense,  that  it  Is  sufl 
cient  if  certain  enumerated  essentials  can  be  understood  therefrom.  P«.o}i 
r.  Conroy.  97  X.  Y.,  68  :  2  N.  Y.  Cr.,  570. 

Even  though  some  of  the  requirements  of  sections  275  and  276,  ante,  ar 
omitted  from   the  indictment,  yet,  if  it  appears  that  it  was  found  in  tli 

E  roper  court  and  action,  and  that  no  prejudice  to  the  defendant  can  en.su 
y  reason  of  such  omissions,  the  court  is  bound,  under  this  section,  to  di- 
regard  them.  People  r.  Lenhardt,  4  N.  Y.  Cr.,  324  ;  People  r.  Peck,  2  X.  V 
Cr.,314;  affU  96  N.  Y.,  650. 

Where  an  offense  may  be  committed  by  doing  any  of  several  things,  tin 
indictment  may,  in  a  single  count,  group  them  together,  and  charge  th< 
defendant  with  having  committed  them  all.  Bork  v.  People,  91  X.  Y.,  13 
1  N.  Y.  Cr.,  379. 

The  omission,  in  an  indictment  for  a  violation  of  the  excise  law.  tostat* 
the  exception  provided  for  by  the  law  of  1869,  does  not  render  such  indict 
ment  invalid^     Jefferson  r.  People,  28  Hun,  52. 

A  conviction  cannot  be  had  for  the  offense  of  selling  liquor  without  % 
license,  under  an  indictment  so  charging,  when  the  offense  proved  was  oi 
selling  liquor  to  be  drunk  on  the  premises  in  violation  of  a  storekeeper! 
license.     People  i\  Buffum,  27  Hun,  216. 

The  indictment  for  larceny,  in  People  v.  Dimick,  11  St.  Rep.,  739: 10< 
N.  Y.,  13,  was  held  to  be  sufficient  to  comply  with  the  requirements  of  thi* 
section. 

In  an  indictment  under  the  Peculation  Act  of  1875  for  the  unlawful  con 
version  of  property  or  funds  belonging  to  a  municipal  corporation  by  an 
officer  thereof,  it  is  not  necessary  to  aver  the  fiduciary  relation  of  the  defend 
ant.  Bork  v.  People,  91  N.  Y.,  13  ;  1  N.  Y.  Cr.,  379.  Neither  is  it  neceasarj 
to  aver  in  such  indictment  that  the  bonds  were  held  on  behalf  of  any  public 
or  governmental  interest,  as  that  is  necessarily  implied  from  the  description 
in  the  indictment.  Id.  Nor  need  it,  after  alleging  that  the  bonds  were  the 
property  of  the  city,  further  alljge  that  they  were  negotiable.    Id. 

An  indictment,  which  alleges  that  the  defendant  unlawfully  sold  to  a  per 
son  named  a  part  of  a  ticket  in  a  certain  lottery  not  expressly  authorized  ty 
law.  commonly  called  the  Louisiana  State  Lottery,  and,  further,  that  a  mort 
particular  description  of  the  lottery  is  to  the  grand  jury  unknown  and  can 
not  be  given,  ariu  sets  out  the  ticket,  is  sufficient.  People  r.  Noelke,  29  Hun 
461. 

See  People  r.  Dumar,  11  St.  Rep.,  19  ;  106  N.  Y.,  510  :  8  N.  Y.  Cr..  M 
People  v.  Jackson,  19  St.  Rep.,  506  ;  111  N.  Y.,  369  ;  6  N.  Y.  Cr.,  399  :  Peopl* 
v.  Upton,  38  Hun,  107,  113  ;  4  N.  Y.  Cr.,  471 :  People  v.  Sullivan,  id..  lfl: 
People  v.  Wise,  3  N.  Y.  Cr.,  305  ;  2  How.  N.  S.,  98  ;  People  r.  Olson,  39 St 
Rep.,  295,  299  ;  15  N.  Y.  Supp.,  781  ;  People  r.  Gregg,  35  St,  Rep.,  758;  18 >• 
Y.  Supp.,  114;  59  Hun,  112  ;  People  e.  Quinn,  18  N.  Y.  Supp.,  570  ;  People r. 
OstramW.  15  St.  R-p..  555  ;  64  Hun,  340  ;  19  N.  Y.  Supp.,  3?7  :  Peeler. 
Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381  ;  7  N.  Y.  Cr.,  185  ;  6  N.  Y.  Supp.. 
807  ;  P.ople  r.  Crottv,  30  St.  Rep.,  45  ;  People  e.  Laurence,  51  St.  Rep.,&*! 
137  N.  Y„  522  ;  People  v.  Hatter,  22  N.  Y.  Supp.,  691. 

§  285.  Indictment  notinsiilficiantfor  defect  of  form,  not  tend- 
ing to  prejudice  defendant.— Xo  indictment  is  insufficient,  nor  can 
the  trial,  judgment,  or  other  proceedings  thereon  be  affected,  by 
reason  of  an  imperfection  in  matter  of  form,  which  doesnottend 
to  the  prejudice  of  the  substantial  rights  of  the  defendant,  upon 
the  merits. 

See  notes  under  sections  275  ami  283,  ante. 
See  notes  under  section  Go4 ,  j)ost. 
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Matter  of  form. — This  section  is  intended  to  cure  defects  under  the 
general  rules  of  pleading.  People  v.  Williams,  18  St.  Rep.,  405 ;  2  N.  Y. 
Snpp.,  888. 

Proceedings  are  not  affected  by  imperfection  in  matter  of  form.  People 
?.  Petrea,  30  Hun,  102  ;  afTd  92  N.  Y.,  128  :  1  N.  Y.  Cr.,  245  ;  05  How.,  59. 

The  omission  from  the  indictment  of  the  title  of  the  action  and  a  state- 
nentof  the  court  in  which  it  is  found  and  presented,  will  be  disregarded, 
fit  appears  that  it  is  found  in  the  proper  court  and  action,  and  no  preju- 
lice  to  defendant  can  ensue.  People  v.  Peck,  2  N.  Y.  Cr.,  314  ;  18  \Y.  Dig., 
27. 

The  trial  is  not  affected  by  reason  of  an  imperfection  in  the  indictment 
rhich  does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the  defend-  < 
ntupon  the  merits.  People  r.  Osterhout,  34  Hun,  261. 
Defects,  which  do  not  tend  to  the  prejudice  of  defendant.  so  far  as  sub- 
tantial  rights  upon  the  merits  are  concerned,  cannot  affect  either  the 
idictaient  or  the  judgment.  People  r.  Buddensicck,  3  St.  Rep.,  C64  ;  103 
;.Y.,496;  5N.  Y.  Cr.,  69. 

Though  imperfections  in  matter  of  form  may  be  disregarded,  the  substance 
fall  that  is  requisite  to  the  offense  must  be  alleged.     People  v.  Lowndes, 
.'St.  Rep.,  362;  130  X.  Y.,  463;  rev'g  30  St.   Rep.,  168;  55  Hun,  469; 
fortius  r.  People,  82  N.  Y.,  339  :  People  r.  King,  18  St.  Rep.,  353  ;  110  N.  Y.. 
18:  People  r>.  Clements,  11  St.  Rep.,  384  ;  107  N.  Y.,  205. 
Indictments,  notwithstanding  the  liberality  with  which  they  are  to  be 
instrued,  must  allege  facts  which  show  that  the  crime  has  been  committed. 
<x>ple  v.  Haight,  26  St.  Rep.,  34  :  54  Hun,  9 :  7  N.  Y.  Supp.,  90. 
The  indictment  for  larceny  in  People  r.  Dimick,  11  St.  Rep.,  739  ;  107  N. 
'.,  13,  was  held  sufficient  to  stand  the  test  of  this  section. 
An  omission,  in  an  indictment  for  receiving  stolen  goods,  of  a  sufficient 
escription  of  the  intent,  where  it  is  impossible  for  the  defendant  to  be 
ijured  thereby,  comes  within  the  provisions  of  this  section.     People  v. 
feldon,  20  St/Rep..  114  ;  111  N.  Y.,  575. 

An  indictment  for  burglary,  insufficient  in  its  description  of  the  place,  is 
ot  imperfect  in  form  within  the  meaning  of  this  section.  People  v. 
tai^ht,  26  St.  Rep.,  :*4  ;  54  Hun,  9. 

Where  the  departure,  in  an  indictment  for  perjury,  from  the  requirements 
f  section  291,  post,  is  nothing  more  than  a  matter*  of  form,  ana  does  not 
*nd  to  defendant's  prejudice  in  respect  to  a  sul>stantial  right,  it  is  imma- 
Tial,  and  the  indictment  good.  People  i\  Williams,  18  St.  Rep.,  405  ;  2 
•  Y.  Supp.,  383. 

An  indictment  for  perjury  in  verifying  a  bank  report  is  not  rendered 
'sufficient  in  that  it  does  not  directly  allege  that  the  statements  in  the 
'port  were,  as  matter  of  fact,  untrue.  People  r.  Clements,  11  St.  Rep., 
tt;107N.  Y.,210. 

Arraignment. — An  objection,  that  the  defendant  was  not  arraigned 
pon  the  indictment  and  did  not  plead  thereto,  is  waived  by  going  to  trial 
?on  the  merits,  and  cannot  be  raised  for  the  first  time  after  conviction. 
3ople  r.  Tower,  42  St.  Rep.,  164,  166 ;  17  N.  Y.  Supp.,  397. 
The  court  may  properly  allow  the  defendant  to  be  arraigned  at  the  close 
the  trial  and  direct  a  plea  of  not  guilty  to  l>e  entered,  where  he  has  not 
ffered  by  the  delay.    People  v.  McHale,  39  St.  Rep.,  762  ;  15  N.  Y.  Supp., 

See  People  v.  Quinn,  44  St.  Rep.,  920;  18  N.  Y.  Supp.,  570;  People  r. 
regg,  35  St.  Rep.,  761  ;  59  Hun,  112;  13  N.  Y.  Supp.,  116;  People  r. 
itrander,  45  St.  Rep.,  555  ;  64  Hun,  340  ;  19  N.  Y.  Supp.,  327  ;  People  v. 
son,  39  St.  Rep.,  295,  299  ;  15  N.  Y.  Supp.,  781 ;  Peoples.  Bradner,  10  St. 
$.,  667  ;  107  N.  Y.,  1,  10  ;  People  v.  Sullivan,  4  N.  Y.  Cr.,  197  ;  People  r. 
inn,  25  St.  Rep.,  464  ;  53  Hun,  381 ;  7  N.  Y.  Cr.,185  ;  6  N.  Y.  Supp.,  807  ; 
opletJ.  McHale,  39  St.  Rep.,  762  ;  People  o.  Hatter,  22  N.  Y.  Supp.,  691. 

§  286.  Presumptions  of  law,  and  matters  ofwhich  judicial  notice 
taken,  need  not  be  stated.— Neither  presumptions  of  law,  nor 
atters  of  which  judicial  notice  is  taken,  need  be  stated  in  an 
dictment. 
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See  People  v.  Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381  ;  7  N.  Y.  Cr.,  185;  « 

N.  Y.  Supp.,  807. 

§  287.  Pleading  a  judgment  or  determination  of,  or  proceeding 
borore,  a  court  or  officer  of  special  jurisdiction.— In  pleading  u, 
judgment  or  other  determination  of  a  court  or  officer  of  speciiil 
jurisdiction,  it  is  not  necessaiy  to  state  the  facts  conferring  ju- 
risdiction ;  but  the  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  The  facts  constituting  jurisdic- 
tion, however,  may  be  established  on  the  trial. 

An  indictment  for  perjury,  which  charges  that  a  referee  was  duly  and 
legally  appointed  in  an  action  then  pending  in  the  Supreme  Court  of  t:ie 
state  of  New  York,  naming  the  parties,  is"  a  sufficient  statement  to  show 
that  the  court  had  jurisdiction  of  the  parties  in  that  case.  Eighniy  r. 
People,  79  N.  Y.,  555. 

See  People  r.  Dunn,  25  St.  Rep.,  464  ;  53  Hun,  381 ;  7  N.  Y.  Cr.,  185;  6 
N.  Y.  Supp.,  807. 

§  288.  Private  statute,  how  pleaded.— In   pleading  a  private 

statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to 

the  statute,  by  its  title  and  the  day  of  its  passage,  and  the  court 

must  thereupon  take  judicial  notice  thereof.  ! 

See  section  530  of  Code  of  Civil  Procedure.  I 

See  People  v.  Dunn,  25  St.  Rep.,  464 ;  53  Hun,  381 ;  7  N.  Y.  Cr.,  185;  6 
N.  Y.  Supp.,  807. 

§  289.  Pleading  in  indictment  for  libel.— An  indictment  for 
libel  need  not  set  forth  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  party  libeled,  of  the  defamatory 
matter  on  which  the  indictment  is  founded ;  but  it  is  sufficient 
to  state  generally,  that  the  same  was  published  concerning  him ; 
and  the  fact  that  it  was  so  published,  must  be  established  on  the 
trial. 

Libel.— The  sole  purpose  and  effect  of  this  provision  are  to  dispense  with 
the  allegation  of  extrinsic  facts  showing  the  application  of  the  libel  to  the 
complainant.     People  v.  Stark,   35  St.  Rep.,  155;  59  Hun,  59;  12  N.  Y. 


Supp.,  692. 

It  does  not  dispe  w 

bring  the  act  of  the  defendant  within  the  definition  of  the  crime  sought  to 


It  does  not  dispense  with  the  allegation  of  all  or  any  facts  necessary  to 


be  charged.     Id. 

This  section  does  not  change  in  the  least  the  necessity  of  explaining  an 
ambiguous  term,  but  only  renders  it  no  longer  necessary  to  set  forth  any 
extrinsic  facts  for  the  purpose  of  showing  the  application  of  the  libelous 
matter  to  the  complainant.     People  v.  Isaacs,  1  N.  Y.  Cr.,  152. 

An  innuendo  is  still  necessary  and  essential  in  an  indictment  for  libel  to 
explain  an  ambiguous  expression  claimed  to  be  libelous  and  defamatory,  and 
its  alienee  in  such  case  renders  such  indictment  fatally  defective.    Id. 

See  People  v.  Dunn,  25  St.  Rep.,  464 ;  53  Hun,  381  ;  7  N.  Y.  Cr.,  185; « 
N.  Y.  Supp.,  807  ;  People  v.  Wise,  3  N.  Y.  Cr.,  305  ;  2  How.  N.  S.,  98. 

§  290.  Pleading  in  indictment  for  forgery  where  the  instru- 
ment has  been  destroyed,  or  withheld  by  defendant.— When  an 

instrument,  which  is  the  subject  of  an  indictment  for  forgery, 
has  been  destroyed  or  withheld  by  the  act  or  procurement  oi  the 
defendant,  and  the  fact  of  the  destruction  or  withholding  is  d* 
leged  in  the  indictment,  and  established  on  the  trial,  the  misd* 
scription  of  the  instrument  is  immaterial. 
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See  People  v.  Dunn,  25  St.  Rep.,  464 ;  53  Hun,  381 :  7  N.  Y.  Cr.«,  185  ;  6 
N.  Y.  Supp.,  807 ;  People  v.  Wise,  3  N.  Y.  Cr.,  305  ;  2  How.  N.  e*.,  98. 

§  291.  Pleading  in  indictment  for  perjury  or  subornation  of 
perjury.— In  an  indictment  for  perjury  or  subornation  of  perjury 
it  is  sufficient  to  set  forth  the  substance  of  the  controversy  or 
matter  in  respect  to  which  the  crime  was  committed,  and  in 
what  court,  or  before  whom,  the  oath  alleged  to  be  false  was 
token,  and  that  the  court  or  person  before  whom  it  was  taken 
bad  authority  to  administer  it,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned;  but  the 
indictment  need  not  set  forth  the  pleadings,  record  or  proceed- 
ings with  which  the  oath  is  connected,  nor  the  commission  or 
authority  of  the  court  or  person  where  or  before  whom  the  per- 
jury was  committed. 

Sufficient. — This  section  recognizes  the  necessity -of  setting  forth,  in  the 
indictment,  proper  allegations  of  the  falsi tv  of  the  matter  on  which  the  per- 
jury is  assigned.  People  c.  Clements,  3  St."  Rep. ,  700  ;  42  Hun,  358 ;  5  N.  Y. 
Or.,  287 ;  affd,  11  St.  Rep.,  384  ;  107  N.  Y.,  205. 

An  objection  that  an  indictment  for  perjury  is  defective,  in  that  it  did 
not  directly  allege  that  the  statements  in  the  report  were,  as  matter  of  fact, 
untrue,  is  untenable,  where  the  averments  therein  amounted  to  an  allega- 
tion that  the  statements  were  false.  People  v.  Clements,  11  St.  Rep.,  384  ; 
WN.Y.,205. 

The  indictment  for  perjury,  in  People  v.  Bo  we,  34  Hun,  533  ;  3  N.  Y.  Cr., 
160,  was  held  not  to  be  too  general  in  its  allegations  as  to  the  fact  that  the 
oath  was  false. 

The  indictment  for  perjury,  in  People  v.  Williams,  18  St.  Rep.,  403:  2 
^.  Y.  Supp.,  382,  383  ;  was  held  to  be  a  substantial  compliance  with  the  re- 
quirements of  this  section. 

The  omission  of  the  direct  averment  of  the  falsity  and  untruthfulness  of 
the  statements  is  a  fatal  defect  in  an  indictment  for  perjury  in  verifying  a 
bank  report.  People  v.  Clements,  3  St.  Rep.,  700;  42  Hun,  353  ;  5  N.  Y. 
Cr.,282. 

An  indictment  for  perjury,  which  charges  that  the  false  statements  were 
Inade  by  defendant  m  a  certain  specified  action  brought  for  a  limited 
divorce,  contains'a  sufficient  statement  of  the  issue  involved  in  such  action. 
People  p.  Grimshaw,  2  N.  Y.  Cr.,  391  ;  33  Hun,  507. 

A  statement,  in  an  indictment  for  perjury  in  verifying  a  false  bank  re- 
port, that  the  liabilities  are  a  much  larger  sum  than  the  amount  mentioned 
Hithe  report,  is  sufficient.  People  v.  Ostrander,  45  St.  Rep.,  559  ;  64  Hun, 
335,  aiO,  B45  ;  19  N.  Y.  Supp.,  327. 

It  is  not  necessary,  in  an  indictment  for  perjury  for  verifying  a  false 
^port,  to  set  out  the  whole  affidavit  which  is  claimed  to  constitute  the 
Pwjurv.    Id. 

Rviations  f rom  the  special  requirements  of  this  section  are  cured  by  sec- 
tion^, post,  more  specifically  than  bv  the  provisions  of  section  285,  ante. 
People  v.  Williams,  18  St.  Rep..  405  ;  2  N.  Y.  Supp.,  382,  388. 

This  section  and  section  684.  post,  must  be  read  together  as  bearing  u]x>n 
the  sufficiency  of  an  indictment  for  perjury.    Id. 

Under  the  provisions  of  section  8  of  2  R.  S. ,  it  was  held  that  it  was  not 
essential  to  the  validity  of  an  indictment  for  an  offense  that  it  should  aver 
^at  the  accused  incited  or  solicited  the  other  person  to  commit  perjury. 
^tratton  «.  People,  81  N.  Y.,  629.  An  averment  of  an  offer  of  such  a  valii- 
•Me  consideration  for  the  purpose  specified  is  sufficient.  Id. 
*,&<*  People  v.  Dunn,  25  St.  Rep.,  464 ;  53  Hun,  381  ;  7  N.  Y.  Cr.,  185  ;  6 
N-  Y.  Supp.,  807  ;  People  c.  Wise,  3  N.  Y.  Cr.,  310 ;  2  How.  N.  S.,  98. 

292.  Upon  indictment  against  several,  one  or  more  may  be  eon- 
v*<*ted  or  acquitted.— Upon  an  indictment  against  several  defend- 
ants  any  one  or  more  may  be  convicted  or  acquitted. 
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Joint  Indictment. — In  an  indictment  against  several  defendants  for  an 
assault  and  battery,  some  raav  be  convicted  of  an  assault  and  battery,  and 
others  of  an  assault  only.     White  r.  People.  32  N.  Y.,  465. 

Where  two  are  jointly  indicted  for  committing  a  larceny,  and  one  of  them 
pleads  guilty  of  an  attempt  to  commit  a  larceny,  and  is  sentenced,  the  otiit-r 
defendant  may  be  lawfully  tried  for  the  larceny,  and,  on  conviction,  1* 
sentenced  to  suffer  the  penalty  of  the  law  therefor.  Klein  r.  People.  3i 
N.  Y.,  229. 

See  People  r.  Dunn,  25  St.  Rep.,  464  :  53  Hun,  381  ;  7  N.  Y.  Cr.f  185:  * 
N.  Y.  Supp.,  807  ;  People  v.  Cotto,  42  St.  Rep.,  716  ;  131  N.  Y.,  580;  4Silv. 
(Ct.  App.),  10. 

CHAPTER  III. 

AMENDMENT  OF  THE  INDICTMENT. 

Section  203.  When  amendment  allowed.  * 

294.  Trial  to  proceed. 
•J95.  Effect  of  verdict,  etc. 

§  293.  When  amendment  aUowed.— Upon  the  trial  of  an  indict- 
ment, when  a  variance  between  the  allegation  therein  and  the 
proof,  in  respect  to  time,  or  in  the  name  or  description  of  any 
place,  person  or  thing,  shall  appear,  the  court  may,  in  its  judg- 
ment, if  the  defendant  can  not  be  thereby  prejudiced  in  his  de- 
fense on  the  merits,  direct  the  indictment  to  be  amended,  accord- 
ing to  the  proof,  on  such  terms  as  to  the  postponement  of  the 
trial,  to  he  had  before  the  same  or  another  jury,  as  the  court  may 
deem  reasonable. 

The  ease  of  People  v.  Richards.  7  St.  Rep.,  656  ;  44  Hun,  268  ;  5  N.  Y.  Cr 
360,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.  Y.,  137. 

Intention.— Tli e  intention  of  the  Code  was  to  discourage  techni™ 
defenses  to  indictments.  People  r.  Petrea,  92  N.  Y.,  128  ;  1  N.  Y.  Cr.,-±,; 
65  How.,  59. 

The  intention  of  the  Code  was  to  destroy  technical  defenses  to  indicting 
not  affecting  the  merits,  as  is  apparent  from  the  provisions  of  this  section 
and  section  362.  post.  People  r.  Clark,  8  N.  Y.  Cr.,  175  ;  14  N.  Y.  SnpP- 
643. 

This  section  cannot  have  any  other  effect  than  to  promote  the  ends  of  j*1' 
tice  by  rendering  of  no  avail  a  purely  technical  objection,  without  de- 
priving the  defendant  of  anv  substantial  right.  People  v.  Johnson,  So- 
ften., 000  ;  5  N.  Y.  Cr..  220  ;  104  N.  Y.,  216. 

Constitutional.— The  provisions  of  this  section,  allowing  aniendmjj^ 
of  indictments,  are  constitutional.  People  c.  Johnson,  4  N.  Y.  Cr..  ">^V 
People  r.  Herman,  10  St.  Rep..  GO  ;  45  Hun,  176 :  6  N.  Y.  Cr.,  1W:  tf  »• 
Dig.,  118. 

Name. — When,  upon  the  trial  of  an  indictment,  a  variance  between  »w 
allegation  and  the  proof  in  respect  to  the  name  of  any  person  shall  apFar; 
the  court  may,  in  its  judgment,  if  the  defendant  cannot  be  thereby  prfluj 
diced  in  his  defense  on  the  merits,  direct  the  indictment  to  be  amen'  1* 
according  to  the  proof.  People  t\  Johnson,  5  St.  Rep.,  606  ;  104  X.  Y.,  '•>»*' 
5  N.  Y.  Cr.,  220. 

An  amendment,  to  correct  a  misnomer  as  to  the  owner  of  the  proptfv 
charged  in  the  indictment,  is  authorized,  where  such  owner  and  theo«'ne. 
a>  proved  on  the  trial  are  the  same.  People  r.  Dunn,  25  St.  Rep.,-^*: ' 
X.  Y.  Cr.,  3X7  :  0  X.  Y.  Supp..  808. 

Under  this  section,  the  court  has  power  to  allow,  upon  the  trial  of  «nl"* 
dictment  for  larceny,  an  amendment  to  meet  the  proof,  by  changing.1"1 
name  of  the  owner  of  the  property  to  the  name  of  tne  bailee  or  custody"- 
People  p.  Herman.  10  St.  Rep.,  60  ;  45  Hun,  176  ;  6  N.  Y.  Cr..  199:  ?;  A\ 
Dig.,  1 18.     Where  the  identity  of  the  particular  individual  is  material  an1 
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rt  of  the  offense  charged,  a  change  in  the  name  of  the  person  will 
mitted  to  be  made.     Id. 

an  indictment,  under  section  284  of  the  Penal  Code  for  seduction 
mse  of  marriage,  is  defective  in  not  giving  the  correct  surname 
ale,  the  court  has  power,  on  the  trial,  to  cure  the  defect  by  direct- 
lendment.  People  v.  Johnson,  5  St.  Rep.,  606  ;  104  N.  Y..213; 
.,  220. 

risions  of  the  Code,  allowing  such  an  amendment,  are  not  viola- 
tion 6.  art.  1,  of  the  State  constitution.     Id. 

e  between  indictment  and  proof  in  the  name  of  the  complainant 
mended  under  this  section.  People  e.  Hagan,  37  St.  Rep.,  661  ; 
upp.,233. 

■A  variance  between  the  averment  in  an  indictment  for  murder 
"oof,  as  to  the  day  on  which  the  crime  was  committed,  may  be 
d,  or  the  indictment  mav  be  amended.     People  r.  Jackson,  19  St. 

Ill  N.  Y.,  369  :  6  N.  Y.  Cr.,  399. 

ice  between  the  time  alleged  in  the  indictment  and  that  shown  by 
nay  be  amended,  under  this  section,  on  the  trial.  People  v.  For- 
it.  Kep.:6T>5  ;  131  N.  Y.,  481  ;  aflfg  40  St,  Rep.,  861 ;  61  Hun,  272,, 
-An  indictment  for  libel  may  be  so  amended,  by  inserting  part 

accidentally  omitted,  as  to  make  it  conform  to  the  proof,  if  it  in 
?judices  the* defendant.  People  r.  Clegg,  32  St.  Rep.,  702. 
Dwable.— This  section  has  lodged  with  the  court  a  new  nowerin 
indictments,  and  authorized  their  amendment  in  certain  cases 
?re.  is  a  variance  between  the  allegation  therein  and  the 
spect  to  time,  or  in  the  name  or  description  of  any  place,  person 

People  v.  Poucher,  1  N.  Y.  Cr.,  546  :  30  Hun,  575.  But  under 
an,  the  court  cannot  strike  out  from  an  indictment  for  grand  lar- 
ause  charging  the  taking  of  certain  gold  and  silver  coins,  and 
therefor  a  clause  charging  the  taking  of  bank-bills,  etc.  Id. 
:tment  for  grand  larceny,  which  charges  that  the  defendant 
lly  and  feloniously  did  steal,  take  and  carry  away  "  the  property 
icribed,  cannot  be  sustained  by  proof  that  the  defendant  obtained 
of  the  property  from  the  owner  upon  a  sale  on  credit  induced  by 
raudulent  representations.  People  v.  Dumar,  11  St.  Rep.,  19  ;  106 
;  8  N.  Y.  Cr.,  263. 

Trial  to  proceed.— After   such   amendment,   the   trial, 

r  the  same  shall  be  proceeded  with,  shall  proceed  in  the 

nner  and  with  the  same  consequences,  as  if  no  such 

had  occurred. 

*  under  last  section. 

i  indictment  has  been  amended,  the  trial  is  to  proceed  in  the 

Tier,   and  the    verdict  and  judgment   have  the  same  effect  as 

3  indictment  had  been  framed  originally  in  its  amended  form. 

ohnson,  5  St.  Rep..  606  :  104  N.  Y.,  216  :  5  N.  Y.  Cr.,  217. 

Ae  v.  Jackson,   19  St.  Rep.,  510  ;  111   N.  Y.,  369:  6  N.  Y.  Cr., 

Effect  of  verdict,  etc.— A  verdict  and  judgment,  which 
riven  after  the  making  of  any  such  amendment,  shall 
same  force  and  effect  as  if  the  indictment  had  origin- 
found  in  its  amended  form. 

s  under  sections  293  and  294.    nt* 

>le  v.  Jackson,  19  St.  Rep.,  510 ;  111  N.  Y.,  369 ;  6  N.  Y.  Cr.,  399. 
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CHAPTER  IV. 

ARRAIGNMENT  OF  THE  DEFENDANT. 

Section  296.  Arraignment. 

297.  Defendant,  when  to  be  personally  present. 
29&  When  personal  appearance  is  necessary,  if  defendant  be  in  cus- 
tody, he  must  be  brought  before  the  court. 

299.  If  discharged  on  bail  or  deposit,  bench  warrant  to  issue. 

300.  Bench  warrant,  by  whom,  and  how  issued. 

301.  Form  of  bench  warrant. 

302.  Direction  in  bench  warrant,  if  indictment  be  for  misdemeanor. 

303.  If  offense  be  bailable,  order  for  bail  to  be  indorsed  on  bench 

warrant. 
804.  Bench  warrant,  how  served. 

305.  Proceedings  on  bench  warrant,  when  defendant  is  brought  be- 

fore magistrate  of  another  county. 

306.  Ordering  defendant  into  custody,  or  increasing  bail,  when  in- 

dictment is  for  felony. 

307.  Defendant,  if  present,  to  be  committed ;  if  not,  bench  warrant 

to  issue. 

308.  Defendant  appearing  for  arraignment  without  counsel,  to  be 

informed  of  his  right  to  counsel. 

309.  Arraignment,  how  made. 

310.  If  he  gave  another  name,  subsequent  proceedings  to  be  had  by 

that  name,  referring  to  name  in  the  indictment. 

311.  Time  allowed  defendant  to  answer  indictment. 

312.  How  defendant  may  answer  indictment. 

§  296.  Arraignment.— When  an  indictment  is  filed,  the  defend- 
ant must  be  arraigned  thereon,  before  the  court  in  which  it  is 
found,  or  before  the  court  to  which  it  is  sent  or  removed. 

Amended  by  chap.  860  of  1882. 

This  amendment  eliminated  from  the  original  section  the  words  "if  it  be 
triable  therein, — if  not." 

Object. — The  object  of  the  arraignment  is  to  inform  the  defendant  of  the 
charge  against  him  and  have  him  answer  the  indictment.  People  v.  Brad* 
nor,  10  St.  Rep..  607  ;  107  N.  Y.,  9. 

Essential.— In  a  criminal  case,  an  arraignment  and  plea  are  essential  and 
necessary  preliminaries  to  a  legal  trial  upon  an  indictment.     Id. 

When  the  indictment  is  tileci,  the  defendant  must  be  arraigned  thereon 
LI. 

Waiver. — The  arraignment  is  a  matter  which  the  prisoner  can  waive 
People  v.  Osterhout,  34  Hun,  261 ;  Pierson  r.  People,  79  N.  Y.,  424. 

In  a  case  where  the  prisoner  appears  with  his  own  counsel,  the  omission 
formally  to  arraign  and  to  ask  for  a  plea  is  immaterial  to  his  rights,  and 
may  be  "deemed  to  be  waived.     People  v.  Osterhout.  ante. 

A  formal  arraignment  mav  be  had  and  a  plea  of  not  guilty  entered  at  the 
close  of  the  trial,  where  inadvertently  omitted,  if  the  defendant  is  not  prej- 
udiced by  such  delay.     People  v.  Mcrlale,  39  St  Rep.,  761. 

But  a  formal  plea  of  not  guilty  is  not  necessary  to  put  the  defendant  on 
trial.     People  v.  Bradner,  10  St.  Rep.,  667  ;  107  N.  Y.,  1,  9. 

An  issue  is  formed,  where  the  defendant,  on  his  arraignment,  informs 
the  court  that  he  denies  the  charge  or  that  he  demands  a  trial.    Id. 

Corporation.— People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  188;  5 
N.  Y.  Supp.,  19. 

§  297.  Defendant,  when  to  be  personally  present.— If  an  i°a 

dictment  be  for  a  felony,  the  defendant  must  be  personally  p1^ 
ent  when  arraigned  ;  but  if  for  a  misdemeanor  only,  his  personal 
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earance  is  unnecessary,  and  he  may  appear  upon  the  arraign- 

lt  by  counsel. 

mended  bv  chap.  360  of  1882. 

lis  amendment  added  to  the  first  clause  of  the  original  section  the 
is,  "when  arraigned,"  and  omitted  the  word* 'if"  from  the  latter 
se. 

fter  an  indictment  is  found,  the  defendant  must  be  before  the  court, 
erson  in  the  case  of  a  felony,  and,  in  the  case  of  a  misdemeanor,  either 
erson  or  by  counsel.     People  ». Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190  ; 
Y.  Supp.  19. 

Tien  a  conviction  will  not  be  set  aside  because  of  the  temporary  voluntary 
nee  of  the  prisoner.      People  v.  Bragle,  26  Hun,  878  ;  afFd,  88  N.  Y., 

298.  When  personal  appearance  is  necessary,  if  defendant 
n  custody,  he  must  be  brought  before  the  court.— When 

personal  appearance  is  necessary,  if  he  be  in  custody,  the 
rt  may  direct  the  officer  in  whose  custody  he  is,  to  bring  him 
)re  it  to  be  arraigned. 
«  People  c.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp., 

299.  If  defendant  does  not  appear,  bench  warrant  to  issue.— 

:he  defendant  have  been  discharged  on   bail,    or  have    de- 

ited  money  instead  thereof,  and  do  not  appear  to  be  arraigned, 

f  the  defendant  be  for  any  cause  absent,  when  his  personal 

ndance  is  necessary,  the  court,  in  addition  to  the  forfeiture 

uiy  undertaking  of  bail,  or  of  any  money  deposited,  may 

set  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 

nended  by  chap.  360  of  1882. 

lis  amendment  inserted  after  the  word  "  arraigned,"  the  words  "  if  the 

adant  be  for  any  cause  al>sent,"  and  substituted  the  word  •'  any"  for 

vord  "  the"  before  the  words  "  undertaking"  and  ,% money." 

e  Section  599,  po*t. 

b  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp., 

300.  Bench  warrant,  by  whom,  and  how  issued.— The  clerk, 
the  application  of  the  district  attorney,  may  accordingly  at 
time  after  the  order,  whether  the  court  be  sitting  or  not, 
e  a  bench  warrant  to  one  or  more  counties.     A  bench  war- 

for  the  arrest  of  any  defendant  indicted,  may  also  be  issued 
the  district  attorney  at  any  time  after  the  indictment  is 
id. 

nended  by  chap.  360  of  1882. 

is  amendment  eliminated  from  the  original  section  the  words  "  in  the 

ner  and  form  now  prescribed  by  law,"  and  substituted  "  the  "  for  "  such  " 

re  "  indictment." 

e  sections  306  and  599,  post. 

e  People  ex  rel.  Sherwin  v.  Mead,  28  Hun,  231 ;  64  How. ,  41 ;  15  W.  Dig. , 

afFd,  92  N.  Y.,  415;  1  N.  Y.  Cr.,  417;  17  W.  Dig.,  125. 

301.  Form  of  bench  warrant.  The  bench  warrant  issued 
n  the  indictment  must,  if  the  crime  be  a  felony,  be  substan- 
ly  in  the  following  form  : 

County  of  Albany,  [or  as  the  case  may  be] . 

In  the  name  of  the  People  of  the  State  of  New  York : 
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"  To  any  peace  officer  in  this  state.  An  indictment  havi 
been  found  on  the  day  of  ,  18       in    the  county  cox 

of  the  county  of  Albany  [or   as  the  case  may  be]  charging  C. 
with  the  crime  of  [designating  it  generally]. 

"  You  are  therefore  commanded,  forthwith  to  arrest  the  abo 
named  C.  D.,  and  bring  him  before  that  court,  [or  if  the  indi 
ment  have  have  been  sent  or  removed  to  another  court].  bef» 
the  supreme  court  in  the  county,  [or  as  the  case  may  be],  to  , 
swer  the  indictment ;  or  if  the  court  have  adjourned  for  the  tei 
that  yon  deliver  him  into  the  custody  of  the  sheriff  of  the  com 
of  Albany,  [or  as  the  case  may  be,  or  in  the  city  and  county 
New  York  "  to  the  keeper  of  the  city  prison  of  the  city  of  Ne 
York."J 

"  City  [or  town]  of  ,  the  day  of  ,  18 

"  By  order  of  the  court, 

E.  R  Clerk? 
or  G.  H., 
District  Attorney  of  the  county  of 
Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  360  of  1882. 

This  amendment  dropped  the  words  "by  the  clerk"  after  the  wc 
"  issued,"  substituted  the  words  "  to  any  peace  officer"  for  the  words  " 
any  sheriff,  constable,  marslial  or  policeman,"  and  added  the  words  " 
G.*H.,  District  Attorney  of  the  county  of ." 

Form. — The  provisions  of  this  and  the  following  section,  as  to  the  fo: 
and  contents  of  the  bench  warrant,  have  no  application  to  a  case,  co 
menced  prior  to  the  enactment  of  this  Code.  People  ex  rel.  Sherwin  v.  Mej 
28  Hun,  231;  64  How.,  41;  15  W.  Dig.,  552. 

This  and  the  next  section  apply  only  to  the  form  of  a  bench  warrant  tc 
issued  by  the  clerk.  Id.  The  clerk  is  authorized  to  issue  a  bench  warn 
on  the  application  of  the  district  attorney,  in  instances  where  the  priso 
has  been  discharged  on  bail  or  h:is  deposited  moneys  instead  thereof,  and  1 
failed  to  appear  in  pursuance  of  his  recognizance.     Id. 

A  warrant,  issued  after  indictment  found,  mav  briefly  state  the  offense.  £ 
need  not  be  more  precise  and  accurate  than  is  sufficient  "to  apprise  the  priso 
of  the  charge  against  him.  People  ex  rel.  Sherwin  v.  Mead,  92  N.  Y.,  4 
1  N.  Y.  Cr.,  417:  17  W.  Dig.,  125;  28  Hun.  227;  Pratt  v.  Bogardus, 49  Barb., 

When  the  district  attorney  issues  the  bench  warrant  himself,  he  is  ; 
required  to  follow  the  form  provided  in  this  section.  People  ex  rel.  Slier* 
e.  Mead,  28  Hun,  231;  64  How.,  41;  15  W.  Dig.,  552.  Does  not  the  amei 
ment  of  1882  affect  this  proposition? 

§  302.  Direction  in  bench  warrant,  if  indictment  be  f 
misdemeanor.— If  the  crime  be  a  misdemeanor,  the  bench  warra; 
must  be  in  a  similar  form,  adding  to  the  body  thereof,  a  dire 
tion  to  the  following  effect :  "  or  if  he  require  it,  that  you  tal 
him  before  any  magistrate  in  that  county  or  in  the  county  : 
which  you  arrest  him,  that  he  may  give  bail  to  answer  the  indie 
incut.'' 

See  note  under  preceding  section. 

Tliis  section  seems  to  be  intended  to  provide  for  the  form  of  a  bench  wc 
rant  to  be  issued  by  the  clerk,  on  the  order  of  the  court,  when  the  offense 
a  misdemeanor  only.  People  ex  rel.  Sherwin  r.  Mead.  28  Hun,  231;  64 How 
41;  15  W.  Dig.,  552.  Does  not  the  amendment  of  1882  to  the  preceding  s* 
tion  make  this  form  applicable  to  bench  warrant,  when  issued  i>y  thedistr 
attorney  ? 
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<  303.  If  offense  be  bailable,  order  for  bail  to  be  indorsed 
on  beach  warrant.— If  the  crime  charged  be  bailable,  the  court, 
upon  directing  the  bench  warrant  to  issue,  may  fix  the  amount 
of  bail ;  and  in  such  case  an  indorsement  must  be  made  upon 
the  bench  warrant  and  signed  by  the  clerk,  to  the  following 
effect :  *  The  defendant  is  to  be  admitted  to  bail  in  the  sum  of 
dollars." 

§  304.  Bench  warrant,  how  served.— The  bench  warrant  may 
be  served  in  any  county,  in  the  same  manner  as  a  warrant  of 
arrest,  except  that,  when  served  in  another  county,  it  need  not 
ta  indorsed  by  a  magistrate  of  that  county. 

§  305.  Proceedings  on  bench  warrant,  when  defendant  is 
brought  before  magistrate  of  another  county.— If  the  defend- 
ant be  brought  before  a  magistrate  of  another  county  for  the 
purpose  of  giving  bail,  the  magistrate  must  proceed  in  respect 
hereto,  in  the  same  manner  as  if  the  defendant  had  been 
'nought  before  him  upon  a  warrant  of  arrest,  and  the  same  pro- 
ceedings may  be  had  thereon,  as  provided  in  sections  159  to  161, 
both  inclusive. 

§  306.  Ordering  defendant  into  custody,  or  increasing  bail, 
^hen  indictment  is  for  felony.— If  the  defendant,  before  the 
finding  of  an  indictment,  lias  given  bail  for  his  appearance  to 
answer  the  charge,  the  court,  to  which  the  indictment  is  pre- 
sented or  sent  or  removed  for  trial,  may  order  the  defendant  to 
be  committed  to  actual  custody,  either  without  bail,  or  unless 
he  give  bail  in  an  increased  amount,  to  be  specified  in  the 
order. 
See  section  300,  ante,  and  section  599,  post. 

§  307.  Defendant,  if  present,  to  be  committed;  if  not,  bench 
warrant  to  issue.— If  the  defendant  be  present  when  the  order 
is  made,  he  must  be  forthwith  committed  accordingly.  If  he  be 
not  present,  a  bench  warrant  must  be  issued  and  proceeded  upon, 
in  the  manner  provided  in  this  chapter. 
See  section  600,  post. 

§  308.*  Defendant  appearing  for  arraignment  without  connsel  to 
be  Informed  of  his  right  to  counsel.— If  the  defendant  appear  for  arraign- 
ment without  counsel,  he  must  be  asked  if  he  desire  the  aid  of  counsel,  ana  if 
he  does  the  court  must  assign  counsel.  When  services  are  rendered  by  counsel 
in  pursuance  of  such  assignment  in  a  case  where  the  offense  charged  in  the  in- 
dictment is  punishable  by  death  or  on  an  appeal  from  a  judgment  of  death, 
the  court  in  which  the  defendant  is  tried  or  the  action  or  indictment  is  other- 
wise disposed  of,  or  by  which  the  appeal  is  finally  determined,  may  allow  such 
counsel  his  personal  and  incidental  expenses  upon  a  verified  statement  thereof 
being  filed  with  the  clerk  of  such  court,  and  also  reasonable  compensation  for 
his  services  in  such  court,  not  exceeding  the  sum  of  five  hundred  dollars, 
which  allowance  shall  be  a  charge  upon  the  county  in  which  the  indictment 
in  the  action  is  found,  to  be  paid  out  of  the  court  fund,  upon  the  certificate  of 
the  judge  or  justice  presiding  at  the  tri.il  or  otherwise  disposing  of  the  indict- 
ment, or  upon  the  certificate  of  the  appellate  court,  but  no  such  allowance 
shall  be  made  unless  an  affidavit  is  filed  with  the  clerk  of  the  county  by  or  on 
behnlf  of  the  defendant,  showing  that  he  is  wholly  destitute  of  means. 

Am'd,  ch.  427  of  1897.     *See  §  830,  post. 
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This  section  does  no  more  than  declare  the  unwritten  law  in  force  whs 
the  Code  was  adopted.  People  ex  rel.  Brown  v.  Supervisors,  etc. ,  4  N. Y.  Ci 
107. 

This  section  is  silent  as  to  the  duty  of  the  court  in  case  the  defends 
appears  for  trial  without  counsel.     Id. 

Assigned  counsel. — Counsel,  assigned  under  this  section  by  the  com 
to  defend  a  prisoner,  is  not  entitled  to  compensation  from  the  county  for  h 
services  rendered  under  such  assignment..    Id. 

Stenographer's  minutes  of  testimony  may  be  furnished,  on  order  of  com 
to  assigned  counsel  of  indigent  prisoner.  People  c.  Willett,  3  N.  Y.  Cr.,  5 
1  How.  N.  S.,  197. 

§  309.  Arraignment,  how  made.— The  arraignment  must  1 
made  by  the  court,  or  by  the  clerk  or  district  attorney,  und< 
its  direction,  and  consist  in  stating  the  charge  in  the  indictniei 
to  the  defendant,  and  in  asking  him  whether  he  pleads  guilt 
or  not  guilty  thereto.  If  the  defendant  demand  it,  the  indie 
ment  must  be  read,  or  a  copy  thereof  furnished  to  him  befoi 
requiring  him  to  plead. 

An  arraignment  and  plea  are,  it  seems,  necessary,  preliminary  to  a  lega 
trial  upon  an  indictment.    People  v.  Bradner,  10  St.  Rep.,  677;  107  N.Y.,  1 

Corporation.— People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190  ;  < 
N.Y.Supp.,  20. 

§  310.  If  he  gave  another  name,  subsequent  proceedings  to 
be  had  by  that  name,  referring  to  name  in  the  indictment.- 
If  when  arraigned  the  defendant  allege  that  another  name  is  his 
true  name,  the  court  must  direct  an  entry  thereof  in  the  minutes 
of  the  arraignment ;  and  the  subsequent  proceedings  on  the  in- 
dictment may  be  had  against  him  by  that  name,  referring  also  to 
the  name  by  which  he  is  indicted. 

Where  the  defendant  is  indicted  by  several  fictitious  or  alias  names,  and 
his  true  name  is  discovered  upon  the  trial  and  inserted  in  the  indictment  and 
other  proceedings,  though  they  may,  with  propriety,  have  been  omitted  i" 
the  administration  of  the  oaths  to  the  jurors  and  witnesses  subsequently? 
their  repetition,  in  such  case,  is  not  error,  and  it  cannot  be  assumed  thai 
any  legal  harm  was  thereby  done  to  the  defendant.  People  v.  Everhardt, 
6  St.  Rep.,  793;  2  Silv.  (Ct.  App.),  507;  104  N.  Y„  591;  25  W.  Dig.,  800. 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.f  190;  5  N.Y.  Supp.. 
20. 

§  311.  Time   allowed   defendant  to   answer  indictment. -If 

on  the  arraignment  the  defendant  require  it,  he  must  be  allowed 

until  the  next  da}r,  or  such  further  time  may  be  allowed  him 

as  the  court  deems  reasonable,  to  answer  the  indictment 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190;  5  N.  Y,  Supp- 
20. 

§  312.  How  defendant  may  answer  indictment.— In  answer 

to  the  indictment,  the  defendant  may  either  move  the  court  to 

set  the  same  aside,  or  may  demur  or  plead  thereto. 

Motion  to  set  aside. — This  section  provides  that,  in  answer  to  an  indict- 
ment, the  defendant  may  either  move  to  set  it  aside,  or  may  demur  or  pl^J 
thereto.     People  v.  Petrea,  92  N.  Y.,  128;  1  N.  Y.  Cr.,  244;  fe  How., 50;  affg 
80  Hun,  112. 

This  section  does  not  preclude  the  defendant  from  the  use  of  anygit>oj!|*| 
formerly  available  upon  such  motions.  People  f.  Clements,  3  St  Kep.»7W; 
42  Hun,  853;  5  N.  Y.  Cr.,  294. 
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It  was  held  in  People  t>.  Price,  6  N.  Y.  Cr.,  148;  2  N.  Y.  Supp.,  415,  that 
a  motion  to  set  aside  an  indictment  was  authorized,  under  this  section,  on 
other  grounds  than  those  specified  in  the  next  section. 

No  motion  to  set  aside  an  indictment  can  be  made  until  the  arraignment 
of  the  defendant.  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  189:  5 
N.  Y.  Supp.,  20. 

See  People  v.  Clark,  8  N.  Y.  Cr.,  174;  14  N.  Y.  Supp..  643;  People  ex  rel. 
Benton  v.  Court,  etc.,  46  St.  Rep.,  256;  19  N.  Y.  Supp.,  509. 


CHAPTER  V. 

SETTING   ASIDE  THE  INDICTMENT. 

Section  313.   Indictment,  when  set  aside  on  motion. 

314.  Defendant, when  precluded  from  objecting  to  indictment  in  any 

other  manner. 

315.  Motion,  when  heard. 

316.  If  denied,  defendant  must  immediately  demur  or  plead. 

317.  If  granted,  defendant  discharged,  unless  the  case  be  submitted 

to  the  same  or  another  grand  jury. 

318.  Effect  of  order  for  re-submission. 

319.  When  new  indictment  not  found. 

320.  Order  to  set  aside  indictment,  no  bar  to  another  prosecution. 

§313.  *Indictment,  when  set  aside  on  motion. — The  in- 
dictment must  be  set  aside  by  the  court  in.  which  the  defendant  is 
arraigned,  and  upon  his  motion,  in  either  of  the  following  cases, 
but  in  no  other: 

1.  When  it  is  not  found,  indorsed  and  presented,  as  prescribed 
in  sections  268  and  272 ; 

2.  When  a  person  has  been  permitted  to  be  present  during  the 
session  of  the  grand  jury,  while  the  charge  embraced  in  the  in- 
dictment was  under  consideration,  except  as  provided  in  sections 
262,  263  and  264 

Amended  by  chap.  427, 1897. 

See  notes  under  sections  252  and  256,  ante. 

Before  the  Code,  it  was  discretionary  with  the  court  whether  or  not  to 
Jptertain  the  motion  to  set  aside  an  indictment.  People  v.  Brickner.  8 
N-  Y.  Cr.,  220;  15  N.  Y.  Supp.,  520.  By  this  suction,  the  right  to  make  such 
J^otion,  on  the  grounds  specified  therein,  is  given  to  the  defendant  absolute- 
ly? and  is  no  longer  in  the  discretion  of  the  court.     Id. 

This  section  declares  in  what  cases  only  the  defendant  may  have  the 
todictmentset  aside.     People  r.  Petrea,  30  Hun,  112  :  IN.  Y.  Cr.,  198. 

The  Code  seems  to  have  substituted  a  motion  to  set  aside  an  indictment 
'°i*  the  former  motion  to  quash.     Id. 

The  causes,  for  which  the  defendant  may  move  to  have  the  indictment 
5£t  aside,  are  defined  in  this  section.  People  v.  Petrea,  92  N.  Y.,  128;  1 
N*Y^Cr.,  244  ;  65  How.,  59. 

when  made. — Until  an  indictment  shall  be  found,  a  motion  to  quash 
**nnot  be  made.  People  v.  Fitzpatrick,  30  Hun,  497  ;  1  N.  Y.  Cr.,  425  ;  C6 
**ow.f  23. 

This  section  imposes  restrictions  as  to  procedure  before  the  grand  jury, 
^d  requires  the  motion  upon  the  specified  grounds  to  be  made  before  the 
defendant  pleads  to  the  indictment.  People  v.  Clements,  3  St.  Rep.,  700  : 
5*J.Y.Cr.,294. 

How  made. — On  a  motion  to  quash  an  indictment,  the  defendant  may 
?Uege  the  facts  constituting  the  alleged  irregularity  upon  information  and 
^iief,  if  they  are  within  the  knowledge  of  the  district  attorney.  People 
••  Briggs.  60  How.,  17 ;  People  v.  Price,  6  N.  Y.  Cr.,  142. 
*  If  so  alleged,  they  may  be  sufficient  to  call  upon  him  to  disprove  them, 
**  not  correctly  set  forth  in  the  moving  affidavits.    Id.  %. 

*  See  $  830    ixjst 
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A  motion  to  quash  an  indictment,  and  so  a  motion  to  set  it  aside,  should 
be  made  on  affidavits.  People  v.  Petrea,  30  How.,  101:  1  N.  Y.  Cr.,  ltw. 
The  defendant  cannot,  on  such  motion,  offer  to  prove  certain  facts,  and 
endeavor  to  take  exceptions  to  the  exclusion  of  such  offer.     Id. 

The  defendant  is  not  entitled,  as  a  matter  of  right,  to  the  evidence  takeu 
before  the  grand  jury,  or  to  an  inspection  of  their  minutes  except  for  the 
purpose  of  moving  to  set  aside  the  indictment  on  the  grounds  set  forth  in 
this  section.  People  c.  Richmond,  5  X.  Y.  Cr.,  97;  People  r.  Jaehtie,  4N.Y. 
Cr..  101. 

Grounds  of  motion. — Such  motion  will  be  denied  unless  it  is  founded 
up.-»n  one  of  the  grounds  specified  in  section  313  of  the  Code.  People?. 
Equ  table  Gas  Light  Co.,  6  N.  Y.  Cr.,  189;  5  X.  Y.  Stipp.  20. 

i  he  Code,  by  defining  the  causes  for  which  the  indictment  may  be  *et 
aside,  must,  by  the  general  rule  of  construction,  be  held  to  exclude  the 
enter,  aininir  of*  the  motion  for  other  causes  than  those  specified.  People?. 
Petrea.  92  N.  Y..  12!*;  1  X.  Y.  Cr.,  244;   65  How.,  59. 

A  m  >t  ion  to  quash  or  set  aside  the  indictmeut  on  the  ground  that  the  grand 
jury  which  fouud  the  indictment  was  not  a  legal  grand  jury,  is  not  for  any 
ca  He  embraced  in  this  section.     Id. 

The  remark  of  Judge  Andrews,  in  this  case,  was  held,  in  People  r.  Brick- 
ner.  $  X.  Y.  Cr.,  222;  15  N.  Y.  Supp.,  529,  not  to  be  controlling  as  to  the 
lim.tati-m  of  grounds  for  motions  to  set  aside  indictments. 

The  weight  of  adjudica  ion  is  that  the  motion  may  be  made  upon  other 
gr  muds  than  those  specified  in  this  section.  People  ©/Clements,  5  X.  Y.  Cr., 
2SS;  People  c.  Singer,  5  id.,  1;  People  v.  Selleck,  4  id.,  329;  People  t>.  Hainea, 
id..  100;  1  X.  Y.  Supp.,  55;  People  v.  Price,  6  N.  Y.  Cr.,  141;  2  N.  Y.  Supp., 
415;  People  v.  White,  6  X.  Y.  Cr.,  145,  note;  People  v.  Clark,  8  id..  169;  14 
X.  Y.  Supp.,  64:j;  People  r.  Brickner,  8  N.  Y.  Cr.,  222;  15  N.  Y.  8upp.,529: 
People  v.  Moore,  65  How  ,  177. 

A  motion  to  set  aside  an  indictment  may  be  made  on  other  grounds  than 
those  specified  in  this  section.  People  v.  Price,  6  N.  Y.  Cr.,  143:  2  N.  Y. 
Supp.,  415. 

Co  irts  will  entertain  motions  to  set  aside  indictments  on  grounds  not 
specified  in  this  section,  though  not  distinctly  authorized  by  the  provisions 
of  the  Criminal  Code.  People  v.  Clark,  8  N.  Y.  Cr.,  177;  14  X.  Y.  Supp., 
G43 

A  motion  to  set  aside  an  indictment  may  be  made  on  other  grounds  than 
those  enumerated  in  this  section.  People  v.  Brickner,  8  N.  Y.  Cr.,  218;  15 
X.  Y.  Supp..  529. 

It  was  h.dd  in  People  r.  Price,  ante,  that  a  motion  to  set  aside  an  indictment 
may  be  made  on  other  grounds  than  those  specified  in  this  section. 

TIih  section  does  not  limit  the  power  of  the  court  to  set  aside  an  indictment. 
Peopl,.  e.  Brickner.  8  N.  Y.  Cr.,  220;  15  N.  Y.  8upp..  529. 

1;  d.H-s  nor  refer  to  motions  for  such  relief  on  other  grounds  than  those 
stated.  Id.  It  changes  the  rule  <»f  the  common  law  by  giviug  to  the  defend- 
ant the  legal  right  tolnove  on  these  grounds  at  the  time  stated,  and  at  no  other 
time,  and  taking  away  the  discretion  formerly  resting  with  the  court  whether 
to  entertain,  or  not  entertain,  the  motion.     Id. 

When  granted.— When  the  defect  invades  a  constitutional  right,  the 
court  is  bound  to  take  nojioe  of  it.  though  unauthorized  to  do  so  by  any 
statute,  and  even  though  a  statute  seems  to  preclude  the  raising  of  the  objec- 
tion. People  r.  Petrea.  92  X.  Y.,  128 ;  1  X.  Y.  Cr.,  244  ;  65  How.,  59 :  People 
v.  Haines.  6  N.  Y.  Cr.,  KM) ;  1  X.  Y.  Supp.,  55. 

A  motion  was  made  and  granted,  in  People  v.  Singer,  5  N.  Y.  Cr.,  1.  to 
set  a^ide  an  indictment  on  tbe  ground  that  the  defendant  had  been  compelled 
to  testify  against  himself  before  the  grand  jury  which  found  the  indictment. 

See  also  People  r.  Haines,  (>  id.,  100 :  1  N.  Y.  Supp.,  55. 

An  indictment,  founded  upon  illegal  evidence  taken  bv  the  grand  jury, 
will  be  vacated.  People  r.  Haines,  0  N.  Y.  Cr.,  100;  f  X.  Y.  Supp..  *>: 
People  v.  Sellick,  4  X.  Y.  Cr..  829. 

An  indictment  will  beset  aside,  on  motion,  when  it  has  been  found  bv 
the  grand  jurv  without,  or  upon  illegal,  evidence.  People  t\  Brickner,  o 
X.  V.  Cr.,  217*:  15  N.  Y.  Supp..  529. 

An  indictment  was  set  aside  because  attempts  had  been  made  to  influent 
the  grand  jury.     People  r.  Sellick,  4  X.  Y.  Cr.,  329. 
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\n  indictment,  which  alleges  a  prior  conviction,  will  be  set  aside,  if  there 
s  no  testimony  before  the  grand  jury  identifying  the  accused  as  the  per- 
i  previously  convicted.  People  v.  Price,  6  N.  Y.  Cr.,  141 ;  2  N.  Y.  Supp., 
i. 

lie  indictment  must  be  set  aside  when  it  is  not  found,  indorsed  and  pre- 
ted  as  prescribed  in  sections  268  and  272,  ante.  People  v.  Petrea,  30  Hun, 
•  1  N  Y  Cr    198 

ie  court,  in  People  v.  Clark,  8  N.  Y.  Cr.,  169;  14  N.  Y.  Supp.,  643, 
nted  a  motion  to  set  aside  the  counts  of  the  indictment,  which  were 
nd,  not  only  without  evidence,  but  directly  against  the  evidence. 
m  indictment,  found  against  a  defendant  who  has  been  required  to  attend 
ore  a  grand  jury  and  has  made  a  statement  in  answer  to  their  interroga- 
es,  after  being  cautioned  .by  the  district  attorney  as  to  answering,  will 
■mashed.    People  v.  Singer,  5  N.  Y.  Cr.,  1. 

vhere  an  indictment  has  been  found  by  a  grand  jury,  drawn  under  color 
aw,  it  is  a  good  indictment,  though  the  law  under  which  the  selection  is 
ie  is  void.  People  v.  Fitzpatrick,  66  How.,  14 ;  30  Hun,  493 ;  1  N.  Y. 
,  425 ;  People  v.  Petrea,  92  N.  Y.,  144 ;  People  v.  Hooghkerk,  96  N.  Y., 

Waiver.— If  an  indictment  for  violation  of  the  excise  law  is  false  in 
ging  that  the  sales  were  made  to  citizens  and  persons  unknown,  when, 
act,  they  were  known,  it  may  be  that  a  motion  may  be  made  to  quash 
indictment,  in  case  the  defendant  is  prejudiced  or  misled.  But  when, 
bout  preliminary  objection,  the  case  proceeds  to  trial,  the  knowledge  of 
grand  jury  is  of  no  importance.  People  v.  Bradley,  33  St.  Rep.,  565. 
ee  People  ex  rel.  Benton  v.  Court,  etc.,  46  St.  Rep.,  256 ;  8  N.  Y.  Cr., 
;  19  N.  Y.  Supp.,  509  ;  People  v.  Havens,  3  N.  Y.  Cr.,  286. 

}  314.  Defendant,  when  precluded  from  objecting  to  indictment 
iny  other  manner.— If  the  motion  to  set  aside  the  indictment 
not  made,  the  defendant  is  precluded  from  afterward  taking 
objections  mentioned  in  the  last  section. 
ee  People  v.  Clements,  5  N.  Y.  Cr.,  292. 

|  315.  Motion,  when  heard.— The  motion  to  set  aside  an  in- 
tment  must  be  heard  at  the  time  of  the  arraignment,  unless, 
good  cause,  the  court  postpone  the  hearing  to  another  time. 

Then  made.— The  motion  to  set  aside  the  indictment  must  be  made 
he  time  of  the  arraignment,  or  at  such  time  as  the  court  may  appoint 
ear  it,  after  the  defendant  is  informed  of  the  nature  of  the  charge  con- 
ed in  the  indictment,  and  it  cannot  be  made  at  any  other  time.  People 
Citable  Gas  Light  Co.,  6  N.  Y.  Cr.,  190  ;  5  N.  Y.  Supp.,  20. 
»1iere  the  defendant,  in  case  of  a  felony,  has  not  appeared  in  person,  or, 
ase  of  a  misdemeanor,  either  in  person  or  by  counsel,  a  motion  to  set 
e  the  indictment  cannot  be  entertained.  Id.  An  appearance  by  coun- 
K)lely  for  the  purpose  of  the  motion,  and  not  generally  for  the  defend- 
is  not  sufficient.    Id. 

j  316.  If  denied,  defendant  must  immediately  demur  or  plead. 

f  the  motion  be  denied,  the  defendant  must  immediately 

wer  the  indictment,  either  by  demurring  or  pleading  thereto. 

>  317.  If  granted,  defendant  discharged,  unless  the  case  be 

>mitted  to  the  same  or  another  grand  jury  .—If  the  motion  be 

nted,  the  court  must  order  that  the  defendant,  if  in  custody, 

discharged  therefrom,  or  if  under  bail,  that  his  bail  be  exon- 

ted,  or  if  he  have  deposited  money  instead   of  bail,  that  the 

uey  be  refunded  to  him  ;  unless  the  court  direct  that  the  case 

re-aubmitted  to  the  same  or  another  grand  jury. 

*  case  a  grand  jury  has  found  a  bill,  and  the  same  has  been  set  aside 
&  motion,  under  section  313,  ante,  by  the  court,  the  same  charge  should 
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not  be  again  presented  to  a  grand  jury,  without  the  direction  of  the  coctr 
People  v.  Clements,  5  N.  Y.  Or.,  297.  # 

§  318.  Eflfect  of  order  for  re-submission.— If  the  court  direc 
that  the  case  be  re-submitted,  the  defendant,  if  already  in  eus 
tody  must  so  remain,  unless  lie  be  admitted  to  bail,  or  if  already 
admitted  to  bail,  or  money  have  been  deposited  instead  thereof*, 
the  bail  or  money  is  answerable  for  the  appearance  of  the  de- 
fendant to  answer  a  new  indictment. 

Re-submission. — Where,  on  quashing  an  indictment,  the  case  is  re- 
manded to  another  grand  jury,  the  defendant,  if  he  is  in  custody,  must  so 
remain,  unless  admitted  to  bail.  People  t>.  Price,  6  N.  Y.  Cr.,  141,  U1;  ;> 
N.  Y.  Supp..  416. 

Under  a  direction  to  re-submit  the  matter,  the  defendant  is  at  all  tim« 
liable  to  be  arrested  and  imprisoned,  and  his  bail  is  liable  for  his  default  in 
appearing  before  the  court,  whenever  required,  under  an  undertaking  piven 
prior  to  the  term  at  which  the  demurrer  to  the  indictment  was  sustained. 
People  v.  Clements,  5  N.  Y.  Cr.,  298. 

§  319.  When  new  indictment  not  found.— -Unless  a  new  indict- 
inent  be  found  before  the  next  grand  jury  of  the  county  is  iiiv 
charged,  the  court  must,  on  the  discharge  of  such  grand  jurv. 
make  the  order  prescribed  by  section  317. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  320.  Order  to  set  aside  indictment,  no  bar  to  another  pros- 
ecution.—An  order  to  set  aside  an  indictment,  as  provided  in 
this  chapter,  is  no  bar  to  a  future  prosecution  for  the  same 
offense. 


CHAPTER  VI. 

DEMURRER. 

Section  321.  Only  pleading  for  defendant,  is  demurrer  or  plea. 

322.  Demurrer  or  plea,  when  put  in. 

323.  Grounds  of  demurrer. 

324.  Demurrer,  how  put  in,  and  its  form. 
32">.  When  heard. 

32H.  Judgment  on  demurrer. 

327.  If  allowed,  judgment  a  bar  to  another  prosecution,  unte* 

direction  that  the  case  be  re-submitted  to  the  same  or  another 

crand  jury. 
32*.  If  re-submission  not  ordered,  defendant  discharge.!. 
32!>.   Proceeding*,  if  re-submission  ordered. 
33D.   If  demurrer  disallowed,  defendant  may  be  permitted  to  pl«^^ 

When  he  must  do  so,  and  effect  of  his  omission. 
331.  When  objection,  forming  ground  of  demurrer,  may  be  taken  at 

the  trial,  or  in  arrest  of  judgment. 

§  321.  Only  pleading  for  defendant,  is  demurrer  or  plea.— The 

only  pleading  on  the  part  of  the  defendant  is  either  a  demurrer 
or  a  plea. 

Plea.— The  plea  makes  the  Ls«ue  of  law  or  fact  to  be  tried.  People  r 
Bradner.  10  St.  Rep..  667 ;  107  N.  Y.,  9. 

It  is  sufficient  to  constitute  an  issue  that  the  defendant,  on  his  arraign* 
ment,  informs  the  court  that  he  denies  the  charge  or  that  he  demands* 
trial.     Id. 

The  sufficiency  of  the  evidence,  upon  which  a  grand  jury  finds  an  indict* 
ment,  is  not  a  question  which  can  be  raised  by  plea  to  the  indictmflrt* 
Hope  v.  People,  83.N.  Y.,  422. 
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See  People  v.  Petrea,  92  N.  Y.,  128  ;  1  N.  Y.  Cr.,  244  ;  65  How.,  59  ;  aflfg 
80 Hun,  112;  1  N.  Y.  Cr.,  198. 

§  322.  Demurrer  or  plea,  when  put  in.— Both  the  demurrer  and 
the  plea  must  be  put  in,  either  at  the  time  of  the  arraignment, 
or  at  such  other  time  as  may  be  allowed  to  the  defendant  for 
that  purpose. 

When  demurrer  proper.— All  technical  questions  and  formal  defects 
appearing  upon  the  face  of  the  indictment  must  be  taken  by  demurrer,  and 
cannot  be  raised  on  the  trial  or  on  a  motion  in  arrest  of  judgment.  People 
p.  Upton.  38  Hun,  111  ;  4  N.  Y.  Cr.,  470. 

Withdrawing  plea. — Leave  to  withdraw  plea  of  not  guilty  and  for  per- 
mission to  interpose  a  demurrer,  is  discretionary  with  the  trial  court.    Id. 

§323.  Grounds  of  demurrer. —The  defendant  may  demur  to 
he  indictment,  when  it  appears  upon  the  face  thereof, 

1.  That  the  grand  jury,  by  which  it  was  found,  had  no  legal 
uthority  to  inquire  into  the  crime  charged,  by  reason  of  its  not 
eing  within  the  local  jurisdiction  of  the  county  ;  or 

2.  That  the  indictment  does  not  conform  substantially  to  the 
Kjuirements  of  sections  275  and  276  ;  or 

3.  That  more  than  one  crime  is  charged  in  the  indictment 
ithin  the  meaning  of  sections  278  or  279 ;  or 

4.  That  the  facts  stated  do  not  constitute  a  crime  ;  or 

5.  That  the  indictment  contains  matter,  which,  if  true,  would 
wistitute  a  legal  justification  or  excuse  f *v  the  acts  charged,  or 
her  legal  bar  to  the  prosecution. 

8ee  notes  under  sections  275,  276,  278  and  279,  ante  ;  section  831,  post. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  656  ;  44  Hun,  288  ;  5  N.  Y.  Cr., 

0,  was  reversed  in  13  St.  Rep.,  515  ;  108  N.  Y.,  137. 

This  section  declares  the  cases  in  which  a  demurrer  may  be  interposed, 

id  confines  the  demurrer  to  matters  appearing  on  the  face  of  the  lndict- 

ent.    People  v.  Petrea,  30  Hun,  112  :  1  N.  Y.  Cr.,  198. 

Joinder  of  offenses. — Where  more  than  one  separate  and  distinct  crime 

charged  in  an  indictment,  the  objection  should  be  taken  by  demurrer. 

*>ple  r.  Upton,  38  Hun,  107  ;  4  N.  Y.  Cr.,  455. 

An  objection  to  the  improper  joinder  of  two  crimes  in  one  count  of  an 

dictment  is  waived  by  the  failure  to  demur  to  it  on  that  ground.     People 

Tower.  42  St.  Rep.,  165  ;  17  N.  Y.  Supp.,  396  ;  afFd,  48  St.  Rep.,  438  ;  135 

.  Y.,  459. 

Where  it  appears  upon  the  face  of  an  indictment,  that  more  than  one 

ime  is  charged  therein,  a  demurrer  will  be  sustained.     People  v.  Cole,  2 

•  Y.  Cr.,  110. 

Where  offenses  cannot  be  united  in  the  same  indictment,  the  remedy  is 

r  demurrer.     People  v.  Tower,  48  St.  Rep.,  439  ;  135  N.  Y,  4,59  ;  afFg  42 

:.  Rep.,  165  ;  17  N.  Y.  Supp.,  396. 

Where  more  than  one  crime  is  charged  in  the  indictment,  except  as  per- 

itted  by  section  279,  ante,  the  proper  and  onlv  remedy  is  by  demurrer. 

*>ple  v.  McCarthy,  18  St.  Rep.,  267  ;  110  N.  Y.,  314. 

So,  an  indictment  which,  in  separate  counts,  charges  a  bank  officer  with 

e  offenses  of  overdrawing  his  account  in  different  amounts  and  upon 

fferent  dates,  is  subject  to  the  objection  that  it  charges  more  than  one 

fense,  and,  therefore,  violates  the  prohibition  of  section  278  of  the  Code  of 

timinal  Procedure.     People  v.  Upton,  4  N.  Y.  Cr.,  455  ;  38  Hun,  107. 

In  the  case  cited,  the  defendant,  by  his  appearance  and  plea  of  not  guilty, 

aived  the  misjoinder.    Id. 

An  indictment  which  charges  an  illegal  sale  of  spirituous  liquors  on  four 

fferent  occasions  and  to  different  people,  is  demurrable  on  the  ground 

•at  it  charges  more  than  one  crime.     People  r.  O'Donnell,  15  St.  Rep.,  141 ; 

*  Hun,  360 ;  7  N.  Y.  Cr.,  347  ;  10  X.  Y.  Supp.,  251. 


124  Code  of  Criminal  Procedure 

An  indictment,  which  charges  a  violation  of  section  13,  and  also  violations 
of  section  14,  of  the  former  excise  act  of  1857,  is  demurrable.  People  r. 
O'Donnell,  15  St.  Rep.,  141  ;  46  Hun,  361,  dissenting  opinion  of  Follett,  J. 

One  offense.— An  indictment  which  charges,  in  its  several  counts  only 
one  crime,  though  such  crime  is  charged  in  separate  counts  to  have  ban 
committed  in  a  different  manner  or  by  different  means,  is  not  demurrable. 
People  v.  Rico,  35  St.  Rep.,  186. 

Imperfection  in  form.— This  section  does  not  permit  a  demurrer  for 
imperfection  in  the  form  of  the  allegations  of  an  indictment.  People  r. 
Clements,  11  St.  Rep.,  384  ;  107  N.  Y.,  210. 

A  demurrer  to  an  indictment  is  not  permitted  for  imperfections  in  t!.j 
form  of  the  allegations.  People  r.  Gregg,  35  St.  Rep.,  757  ;  59  Hun,  11J; 
13  N.  Y.  Supp.,  116. 

A  general  demurrer  for  insufficiency  is  not  sustainable  on  the  ground  tliat 
the  facts  are  argumentativelv,  or  otherwise  imperfectly  or  informally,  stated. 
People  v.  Clements,  11  St.  Rep.,  384  ;  107  N.  \.,  210. 

A  demurrer  to  an  indictment  on  the  grounds  stated  in  this  section  is  not 
supported,  by  pointing  out  mere  informalities  which  present  no  substantial 
failure  to  conform  to  the  requirements  of  sections  275  and  276,  ante,  declar- 
ing the  form  and  frame  of  the  indictment.  People  v.  Peck,  2  N.  Y.  Cr., 
317;  18  W.  Dig.,  557. 

Sufficiency.— An  indictment  which,  in  attempting  to  set  forth  an  assault 
in  the  second  degree,  in  fact  only  shows  an  assault  in  the  third  degree,  is 
not  demurrable.     People  v.  Coo]>er,  3  N.  Y.  Cr.,  119. 

In  People  v.  Wise,  3  N.  Y.  Cr.,  310 ;  2  How.  N.  S.,  92 ;  a  count,  under 
section  649  of  Penal  Code,  was  held  demurrable,  on  the  ground  that  it  failed 
to  allege  facts  constituting  a  crime,  in  that  it  omitted  to  aver.  (1)  that  the 
defendant  was  a  siiDervisor,  or,  (2)  that  he  was  a  messenger,  or,  (3)  that  he 
took  the  certificate  trom  a  messenger,  or,  (4)  that  the  certificate  was  to  have 
been  used  for  any  legal  purpose,  or  that  such  use  was  prevented. 

Indenniteness.— The  Criminal  Code  does  not  make  indefinitenees  a 
ground  of  demurrer.     People  v.  Draper,  28  Hun,  3  ;  IN.  Y.  Cr.,  141. 

Statute  of  limitations. — A  demurrer  cannot  be  interposed  to  an  indict- 
ment on  the  ground  that  it  appears,  upon  its  face,  that  the  prosecution  is 
barred  by  the  statute  of  limitations.     People  c.  Durrin,  2  N.  Y.  Cr.,  834. 

The  statute  need  not  be  set  out  and  negatived  in  the  indictment.    Id. 

See  People  v.  Quinn,  44  St.  Rep.,  920  :  18  N.  Y.  Supp.,  569  ;  People  c.  Carr» 
3  N.  Y.  Cr.,  582  ;  People  v.  D'Argencour,  32  Hun7  179. 

§  324.  Demurrer,  how  put  in,  and  its  form.— The  demurrer 
must  be  in  writing,  signed  either  by  the  defendant  or  his  coun- 
sel, and  filed.  It  must  distinctly  specify  the  grounds  of  objec- 
tion to  the  indictment,  or  it  may  be  disregarded. 

See  notes  under  preceding  section. 

See  People  v.  McCarthy,  18  St.  R*?p.,  267  ;  110  N.  Y.,  314. 

§  325.  When  heard.— Upon  the  demurrer  being  filed,  the  objec- 
tions presented  thereby  must  be  heard  at  such  time  as  the  court 
may  appoint. 

§  32<J.  Judgment  on  demurrer  .—The  court  must  give  judgment 

upon  the  demurrer  either  allowing  or  disallowing  it ;  and  an 

order  to  that  effect  must  be  entered  upon  the  minutes. 

Where  the  demurrer  is  to  the  whole  indictment,  the  indictment  is  good 
if  either  count  is  good.     People  r.  Rice,  35  St.  Rep.,  186. 
See  People  r.  Cooper,  3  N.  Y.  Cr.,  119. 

§  327.  If  allowed,  judgment  a  bar  to  another  prosecution,  unless 
direction  that  the  case  be  re-submitted  to  the  same  or  another 
grand  jury.— If  the  demurrer  l>e  allowed,  the  judgment  is  final 
upon  the  indictment  demurred  to,  and  is  a  bar  to  another  pros- 
ecution for  the  same  offense,  unless  the  court,  being  of  opinion 
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that  the  objection  on  which  the  demurrer  is  allowed  may  he 
avoided  in  a  new  indictment,  direct  the  case  to  be  re-submitted 
to  the  same  or  another  grand  jury. 

The  case  of  People  v.  Richards,  7  St.  Rep.,  6">6  ;  44  Hun,  288 ;  5  N.  Y.  Cr., 
870;  was  reversed  in  13  St.  Rep.,  515 ;  108  N.  Y..  137. 

Re-submission. — When  a  demurrer  to  an  indictment  is  sustained  by  the 
court,  it  is  a  bar  to  any  other  prosecution  for  the  same  offense,  unless  the 
court  direct  the  case  to  be  re-submitted  to  the  grand  jury.  People  c.  Clem- 
ents. 5  N.  Y.  Cr.,  297. 

Where  a  case  has  been  re-submitted  to  the  grand  jury  by  the  direction  of 
the  court,  upon  sustaining  a  demurrer  to  an  indictment,  the  operative  power 
of  such  direction  ceases,  and  the  case  cann  t  afterward  be  submitted  to 
another  grand  jury  by  virtue  of  that  direction.     Id. 

<  If,  after  a  new  indictment  has  been  found  upon  such  re-submission,  another 
indictment  is  found  for  the  same  offense  without  the  direction  of  the  court 
for  a  further  submission  of  the  case,  the  latter  indictment  will  be  set  aside. 
Id. 

§  328.  If  re-submission  not  ordered,  defendant  discharged.— 
If  the  court  do  not  direct  the  ease  to  be  re-submitted,  the  defend- 
ant, if  in  custody,  must  be  discharged,  or  if  admitted  to  bail  his 
tail  is  exonerated,  or  if  he  have  deposited  money  instead  of 
bail,  the  money  must  be  refunded  to  him. 

See  sections  317  and  318,  ante. 

The  reference  to  this  section  on  page  144  of  92  N.  Y.,  should  be  to  section 
283,  ante. 

m  Where  the  case  cannot  be  re-submitted,  on  reversal,  by  reason  of  the  lim- 
itation prescribed  in  section  142  of  the  Code  of  Criminal  Procedure,  the 
prisoner  must  be  discharged  and  his  bail,  if  any,  exonerated.  People  v. 
ODonnell,  15  St.  Rep.,  141 ;  46  Hun,  3(52  ;  7  N.  Y/Cr.,  300  ;  10  N.  Y.  Supp., 
252. 

See  People  ex  rcl.  Benton  v.  Court,  etc.,  4G  St.  Rep.,  256  ;  8  N.  Y.  Cr.,  357  ; 
19 N.  Y.  Supp.,  509  ;  People  v.  Clements,  5  N.  Y.  Cr.,  298. 

§  329.  Proceedings,  if  re-submission  ordered.— If  the    court 

direct  that  the  case  be  submitted  anew,   the  same  proceedings 

dust  be  had  thereon  as  are  prescribed  in  sections  318  and  319. 

The  reference  to  this  section  in  People  v.  Petrea,  92  N.  Y.,  144,  should  be 
to  section  328,  ante. 

The  reference  to  this  section  in  People  v.  Murphy,  4  N.  Y.  Cr.,  98,  should 
be  to  section  392,  post 

•See  People  ex  rel.  Benton  v.  Court,  etc.,  46  St.  Rep.,  256  ;  8  N.  Y.  Cr.,  357  ; 
lDN.Y.gupp.,509. 

§  330.  If  demurrer  disallowed,  defendant  may  be  permitted 
to  plead.  When  he  must  do  so,  and  effect  of  his  omission.— 
If  the  demurrer  be  disallowed,  the  court  must  permit  the 
defendant,  at  his  election,  to  plead  ;  which  he  must  do  forthwith, 
?r  at  such  time  as  the  court  may  allow.  If  he  do  not  plead, 
judgment  must  be  pronounced  against  him,  if  the  crime  charged 
^  a  misdemeanor,  otherwise  a  plea  of  "  not  guilty  "  must  be 
entered. 

See  section  &42,  post. 

Form  of  judgment. — As  to  form  of  judgment  on  disallowance  of 
demurrer  in  case  of  misdemeanor,  see  People  v.  Cooper,  3  N.  Y.  Cr.,  119. 

Plea  of  not  guilty. — In  the  event  of  the  defendant's  failing  to  plead  to 
2*  indictment  after  the  reversal  of  the  judgment  and  overruling  of  the 
[J^murrer,  a  plea  of  "  not  guiltv"  must  be  entered,  if  the  crime  charged  is 
gpt  a  misdemeanor.  People  c.  Crotty,  30  St.  Rep.,  46  ;  9  N.  Y.  Supp.,  939  ; 
p«*>ple  t.  Cole,  2  N.  Y.  Cr..  10y. 
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§  331.  When  otorjections,  forming  ground  of  demurrer,  may 
be  taken  at  the  trial,  or  in  arrest  of  judgment.— The  objec- 
tions mentioned  in  section  323  can  only  be  taken  by  demurrer ; 
except  that  the  objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  indictment,  or  that  the  facts  stated  do  not 
constitute  a  crime,  may  be  taken  at  the  trial,  under  the  plea  of 
not  guilty,  and  in  arrest  of  judgment. 

S<>e  notes  under  ^section  323,  ante. 

S<»e  notes  under  section  467,  post. 

The  provisions  of  this  section  vare  imperative  and  cannot  be  disregarded 
by  the  court.     People  v.  Upton,  38  Hun,  110. 

Demurrer. — The  objection  that  an  indictment  does  not  conform  to  the 
requirements  of  sections  275  and  276.  ante,  can  only  be  taken  by  demurrer. 
IV  >i>U>  r.  Conroy,  97  N.  Y.,  70.. 

If  more  than  one  crime  is  charged  in  an  indictment,  except  as  pennitt^l 
bv  section  279,  ante,  the  proper  and  only  remedy  is  by  demurrer.    People     ' 
t\  McCarthy,  18  St.  Rep.,  267  ;  110  N.  Y.,  314. 

Waiver. — An  objection  that  the  indictment  does  not  sufficiently  descrilw 
the  offense,  must  be  taken  by  demurrer.     People  v.  Carr,  3  N.  Y.  Or.,  5^2. 

It  is  otherwise  waived.     Id. 

The  defendant,  by  failing  to  demur  to  the  indictment  on  the  ground  of 
a  i  improper  joinder  of  two  crimes,  waives  such  objection.  People  i*.  Tower, 
42  St.  Rep.,  166  ;  17  N.  Y.  Supp.,  396  ;  affd  48  St.  Rep.,  439  :   135  N.  Y., 45?. 

Where  an  indictment  improperly  unites  two  or  more  offenses,  the  objec- 
tion, if  not  taken  by  demurrer,  is  waived.  People  v.  Tower.  48  St  Rep.. 
439  ;  135  N.  Y.,  457  :  arTg  42  St.  Rep..  166 ;  17  N.  Y  Supp.,  396. 

An  objection  that  the  indictment  is  too  indefinite  and  uncertain,  if  not 
taken  by  demurrer,  is  waived.  People  v.  Quinn,  44  St.  Rep.,  920 ;  18  >*.  Y. 
Supp.,  569. 

When  an  indictment  is  defective  in  failing  to  set  forth  the  value  of  the 
property  taken,  or  to  sufficiently  identify  such  property,  the  objection  i« 
waived  if  not  taken  by  demurrer.  People  v.  Upton,  38  Hun,  107 ;  4  N.  Y. 
Cr.,455. 

The  objection  to  an  indictment,  which  charges  more  than  one  separate 
and  distinct  crime,  must  be  taken  by  demurrer,  and  is  waived  by  a  plea  of 
not  guilty.     Id. 

Arrest  of  judgment. — Upon  a  motion  in  arrest  of  judgment,  the  only 
objections  available  are  the  two  specified  in  tliis  section.  People  v.  Budden- 
sieck,  3  St.  Rep.,  664  ;  103  N.  Y..  496  ;  affg  4  N.  Y.  Cr.,  252. 

By  the  enumeration  of  the  grounds,  in  this  section,  upon  which  an  arrest 
of  judgment  may  be  made,  any  other  is  probably  intended  to  be  excluded.    ' 
People  v.  Menken,  36  Hun,  99 ;  3  N.  Y.  Cr.,  242. 

The  objection  of  misjoinder  of  offenses  can  only  be  taken  by  demurrer  I 
and  cannot  be  raised  on  the  trial  or  on  a  motion  in  arrest  of  judgment  : 
People  v.  Upton,  38  Hun,  110.  j 

\\  here  the  facts  stated  in  the  indictment  constitute  a  crime,  and  the  court 
has  jurisdiction  over  the  subject  of  the  indictment,  a  motion  in  arrest  of    j 
judgment  is  properly  denied.     People  t>.  Buddensieck,  3  St  Rep.,  664 ;  *    j 
N.  Y.  Cr.,  252  ;  afTd  103  N.  Y.,  496.  I 

See  People  v.  Connor,  48  St.  Rep.,  26;  65  Hun,  393 ;  8  N.  Y.  Cr.,441;    I 
People  v.  Meakim,  44  St.  Rep..  749  ;  8  N.  Y.  Cr.,  407  ;  133  N.  Y..  219 ;  affg 
40  St.  Rep.,  686  ;  61  Hun,  327  ;  People  v.  Kelly,  94  N.  Y.,  526 ;  2  N.  Y.  Cr-. 
24  ;  aflTg  31  Hun,  226 ;  2  N.  Y.  Cr.,  18. 
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CHAPTER  Vn. 

PLEA. 

ton  332.  Pleas  to  indictment.    Conviction  upon  plea  of  guilty  restricted. 

333.  Plea,  how  put  in. 

334.  Its  form. 

335.  Plea  of  guilty,  how  put  in. 
33ti.  Plea  of  insanity. 

337.  Plea  may  be  withdrawn  by  permission  of  the  court. 
:33S.  What  is  denied  by  a  plea  of  not  guilty. 
331).  What  may  be  given  in  evidence  under  it. 
340,  341.   What  is  deemed  a  former  acquittal. 

342.  If  defendant  refuse  to  answer  indictment,  plea  of  not  guilty  to 
be  entered. 

332.  *Pleas  to  indictment.  Conviction  upon  plea  of 
Ity  restricted. — There  are  three  kinds  of  pleas  to  an  indict- 

t: 

A  plea  of  guilty. 

A  plea  of  not  guilty. 

A  plea  of  a  former  judgment  of  conviction  or  acquittal  of 
crime  charged,  which  may  be  pleaded  either  with  or  without 
plea  of  not  guilty. 

.  conviction  shall  not  be  had  upon  a  plea  of  guilty  where  the 
le  charged  is  or  may  be  punishable  by  death, 
nended  by  chap.  427,  1897! 
j  notes  under  sections  464  and  700,  pnxt. 

3as. — This  section  declares  that  pleas  are  of  three  kinds  :  (1)  guilty  ;  (2) 
guilt v  :  (3)  a  former  judgment  of  conviction  or  acquittal.  People  v. 
•a.  92  N.  Y.,  145 ;  1  N.  Y.  Or.,  244  ;  65  How.,  59  ;  affg  30  Hun.  101 :  1 
.  Cr.,  198. 

s  proper  to  require  the  defendant  to  plead  one  of  the  three  pleas  author- 
by  this  section.     People  c.  Petrea,  30  Hun,  101  ;  1  N.  Y.  Cr.,  198. 
other  plea  than  guilty,  not  guilty,  and  former  conviction  or  acquittal. 
Uowed  by  the  Code.     Id. 

a  case  where  the  prisoner  appears  with  liis  own  counsel,  the  omission 
ally  to  arraign  and  to  ask  for  a  plea  is  immaterial  to  his  rights  and  may 
denied  to  be  waived.  People  r.  Osterhout,  34  Hun,  262  ;  3  N.  Y.  Cr., 
20  W.  Dig.,  294. 

ilea  setting  forth  certain  alleged  defects  in  the  formation  of  the  grand 
which  indicted  the  defendant,  is  no  longer  allowed.  People  v.  Petrea, 
un,  101  :  1  N.  Y.  Cr.,  198. 

dlty. — Where  the  prisoner  pleads  guilt  v,  no  conviction  is  necessary. 
le  vx  rel.  Evans  v.  McEwan,  2  N.  Y.  Cr.;  307  ;  67  How.,  105.  There  is 
ng  for  the  court  to  do  but  to  pronounce  sentence.  Id. 
•t  guilty. — Where  the  plea  of  not  guilty  was  interposed,  and  sub.-e- 
;ly  the  plea  of  former  conviction  is  put  *  in  without  withdrawing  the 
defense,  both  pleas  stand  upon  the  record  and  form  separate  issues  of 
o  be  disposed  of  in  the  same  trial  and  before  the  same  jury.  People  r. 
or,  48  St.  Rep.,  28 ;  65  Hnn,  392  :  8  N.  Y.  Cr.,  443. 
lere  the  pleas  of  not  guilty  and  of  former  judgment  are  separately  in- 
*ed,  it  is  not  the  intention  of  the  statute  that  they  should  be  both  tried 
e  same  jury.  People  v.  Trimble,  38  St.  Rep.,  998  ;  60  Hun,  366  ;  15  N. 
ipp.,  60 ;  affd,  42  St.  ReD.,  717  :  131  N.  Y..  121. 

*  See  £  830,  post. 
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Former  acquittal,  etc. — The  defense  of  former  acquittal  must  be 
pleaded,  and,  in  the  absence  of  a  plea  setting  it  up.  the  question  cannot  be 
raised.  People  v.  Cignarale,  16  St.  Rep.,  155  ;  110  N.  Y.,  29  ;  6  N.  Y.  Cr., 
95. 

An  irregularity,  if  any,  in  not  entering  a  formal  judgment  upon  a  verdict 
rendered  for  the  people  on  the  sole  issue  of  former  conviction,  furnishes  no 
ground  upon  which  the  court,  on  the  second  trial,  can  be  required  to  diivct 
a  verdict  of  acquittal.  People  v.  Trimble,  42  St.  Rep..  717  ;  131  N.  Y.,  121 : 
alTg  38  St.  Rep.,  998  ;  00  Hun,  300  ;  15  N.  Y.  Supp.,  00. 

The  only  i>ossible  and  proper  judgment,  when  the  plea  of  a  previous  con- 
viction or  acquittal  is  interposed,  must  be  either  an  acquittal  because  of  th* 
former  trial,  or  that  the  plea  has  not  been  sustained  and  the  defendant  mnst 
answer  over.     Id. 

If  it  is  made  to  appear,  in  a  capital  case,  that  there  had  been  a  former  ac- 
quittal, the  court  of  appeals  would,  under  the  statute  of  1887,  take  notice  of 
the  fact,  though  not  presented  bv  a  formal  plea.  People  r.  Cignarale.  16 
St.  Rep.,  155 ;  110  N.  Y.,  29  ;  0  N.Y.  Cr.,  95. 

See  People  ex  ml.  Benton  r.  Court,  etc..  40  St.  Rep.,  250  ;  8  N.  Y.  Cr.,  357; 
19  N.  Y.  Supp.,  509 ;  People  v.  Mcliale,  39  St.  Rep.,  701 ;  15  N.  Y.  Supp., 
499. 

§  333.  Plea,  how  put  in.— Every  plea  must  be  oral,  and  must 
be  entered  upon  the  minutes  of  the  court. 

See  section  342,  pout . 

Oral.— A  plea  must  be  oral.  People  v.  Petrea,  30  Hun,  101 ;  1  K.  Y.  Cr., 
198. 

Upon  minutes.— The  plea  must  be  entered  upon  the  minutes.  People 
t.  (TNeil,  13  St.  Rep.,  231  ;  47  Hun,  157. 

Time. — There  is  nothing  in  this  section  prescribing  the  time  when  the 
plea  shall  be  entered.  People  v.  McHale,  39  St.  Rep.,  701 ;  15  N.  Y.  Supp.. 
499. 

§  384.  Its  form.— The  plea  must  be  entered  in  substantially 
the  following  form : 

1.  If  the  defendant  plead  guilty  to  the  crime  charged  in  the 
indictment,  "  the  defendant  pleads  that  he  is  guilty." 

2.  If  he  plead  guilty  to  any  lesser  crime  than  that  charged  in 
the  indictment,  kfc  the  defendant  pleads  guilty  to  the  crime  of 
(naming  it). 

3.  If  he  plead  not  guilty,  "  the  defendant  pleads  not  guilty. 

4.  If  he  plead  a  former  conviction  or  acquittal, u  the  defendant 
pleads  that  he  has  already  been  convicted  (or  acquitted,  as  the 
case  may  1x0,  of  the  crime  charged  in  this  indictment,  by  the 

judgment  of  the  court  of (naming  it),  rendered  at  — 

(naming  the  place),  on  the day  of ." 

Form. — The  form  of  the  plea  is  prescribed  by  this  section.  People  r. 
O'Neil,  13  St.  Rep.,  231  ;  47  Hun,  157. 

Subd.  3  of  tliis  section  prescribes  the  form  of  a  plea  in  the  case  the  defend* 
ant  pleads  not  guilty.  People  r.  McHale,  39  St.  Rep.,  651  ;  15  N.  Y.  Supi>» 
499. 

§  335.  Plea  of  guilty,  how  put  in.— A   plea  of  guilty  can 

only  he  put  in  by  the  defendant  himself  in  open  court,  except 

upon  an  indictment  against  a  corporation  ;  in  which  case  itnwV 

be  put  in  by  counsel. 

It  was  held,  in  People  c.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  189,  th** 
the  Code  had  made  no  provision  for  compelling  a  corporation,  which  h*8 
been  indicted,  to  appear  before  the  court  and  plead  to  tne  indictment  Bul 
9*h*  section  GSl.  j,0nt. 
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386.  Flea  of  insanity  .—Whenever  a  person,  in  confinement 
er  indictment,  desires  to  offer  the  plea  of  insanity,  he  may 
;ent  such  plea  at  the  time  of  his  arraignment,  as  a  specifica- 

under  the  plea  of  not  guilty. 
e  section  658,  post. 

ider  plea  of  not  guilty. — A  defendant  is  permitted  by  this  section 
ead  insanity  by  way  of  a  specification  to  the  plea  of  not  guilty.  People 
rinelander,  2  N.  Y.  Cr.,  33». 

ere  is  no  provision  in  the  statutes  for  a  plea  of  insanity,  except  that 
orized  bv  this  section  which  is  required  to  be  made  upon  arraignment, 
le  v.  McElvaine,  36  St.  Rep.,  180  ;  125  N.  Y.,  605  ;  8  N.  Y.  Cr.,  159. 
e  defendant  in  this  case,  after  his  demurrer  had  been  overruled,  pleaded 
^lilty  and  added  specifications  of  insanity.     People  v.  Norton,  2  N.  Y. 

m. 

e  question  of  the  accused's  insanity  at  the  time  of  the  commission  of 

>ffense  is  always  open  for  trial  under  a  plea  of  not  guilty.     People  v. 

Ivaine,  36  St.  Rep.,  181  ;  125  N.  Y.,  609  ;  8  N.  Y.  Cr.,  159. 

Urinative  issue. — The  defense  of  insanity  is  an  affirmative  issue  which 

efendant  is  bound  to  prove.     Brotherson  v.  People,  75  N.  Y.f  159.     But, 

ere  is  a  well-founded  doubt  as  to  his  sanity  at  the  time  of  the  coni- 

on  of  the  crime,  he  should  be  acquitted.     Id. 

e  prisoner  is  entitled  to  the  benefit  of  any  doubt  resting  upon  the  ques- 

of  sanity.     People  v.  McCann,  16  N.  Y.,  58. 

)  People  v.  Whedon,  2  N.  Y.  Cr.,  320. 

337.  Plea  may  be  withdrawn,  by  permission  of  the  court.— 

court  may  in  its  discretion,  at  any  time  before  judgment 
i  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a  plea  of 
guilty  substituted. 

t  application,  under  this  section,  is  addressed  to  the  judicial  discretion 
e  presiding  judge.     People  v.  Joyce,  4  N.  Y.  Cr.,  348. 

338.  What  is  denied  by  plea  of  not  guilty.— The  plea  of 

guilty  is  a  denial  of  every  material  allegation  in  the  indict- 

t. 

*  section  331,  ante. 

e  reference  to  this  section  in  People  t».  Petrea,  30  Hun,  115  ;  IN.  Y. 

217,  should  be  to  section  238,  ante. 

is  section  does  not  change  the  rule  that,  on  the  trial  of  indictment  under 

ormer  excise  law,  it  devolved  upon  the  defendant  to  prove  a  license. 

le  v.  Bradley,  33  St.  Rep..  565  ;  11  N.  Y.  Supp.,  596. 

3  People  v.  McHale,  39  St.  Rep.,  761 ;  15  N.  Y.  Supp.,  499. 

339.  What  may  be  given  in  evidence  under  it.— AH  mat- 
of  fact,  tending   to   establish   a   defense,  other  than  that 

ified  in  the  third  subdivision -of  section  332,  may  be  given  in 

ence  under  a  plea  of  not  guilty. 

e  reference  to  this  section  in  People  v.  Petrea,  30  Hun,  115  ;  1  N.  Y. 
217,  should  be  to  section  238,  ante. 

this  section,  all  matters  of  fact  tending  to  establish  a  defense,  except 
mer  judgment  of  conviction  or  acquittal  of  the  crime  charged,  mav  be 
i  in  evidence  under  the  plea  of  not  guilty.  People  r.  Durrin,  2  N.  Y. 
333.  The  pleas  of  not  guilty  and  of  former  conviction  or  acquittal  are 
>nly  special  pleas  now  allowed  to  an  indictment.  Id. 
e  statute  of  limitations  can  be  proved  under  the  general  issue  of  not 
y.    Id. 

?annot  be  interposed  by  special  plea.  Id.  No  reply  is  allowed  to  the 
KMtion.     Id. 

?  People  r.  Cignarale.  16  St.  ^p.,  155;  ll()  N.  Y.,  29;  6  N.  Y.  Cr.,  95; 
le  v.  McHale,  39  St.  Kep.,  7G1;  15  N.  Y.  Supp.,  499. 

J) 
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§  840.  What  is  deemed  a  former  acquittal.— If  the  defendant 
were  formerly  acquitted  on  the  ground  of  a  variance  between  the 
indictment  and  the  proof,  or  the  indictment  were  dismissed  upo/i 
an  objection  to  its  form  or  substance,  without  a  judgment  of 
Jicquittal,  it  is  not  deemed  an  acquittal  of  the  same  offense. 

An  acquittal  on  the  ground  of  variance  between  the  indictment  and  the 
proof  forms  no  bar  to  a  trial  and  conviction  upon  a  subsequent  indictment 
tor  the  same  offense.  People  »*.  Meakim.  40  St.  Rep.,  G8G  ;  61  Hun,  328 ;  * 
X.  Y.  Cr.,  315  ;  15  N.  Y.  Supp.,  917.  The  defendant,  having  obtained  an 
acquittal  on  such  ground,  cannot,  on  the  second  indictment,  claim  that  it 
was  on  the  merits.     Id. 

A  plea  of  an  alleged  acquittal,  had  on  the  ground  of  variance  between  the 
indictment  and  the  proof,  in  that  the  proof  failed  to  show  certain  facte 
necessary  to  establish  the  offense  alleged,  was  held,  in  Canter  ».  People.  1 
Abb.  Ct.  Dec,  305,  not  to  be  sufficient  as  a  bar  to  a  trial  and  conviction  upon 
a  subsequent  indictment  for  the  same  offense. 

§  841.  What  is  deemed  a  former  acquittal.— When,  however, 
the  defendant  was  acquitted  on  the  merits,  he  is  deemed  acquitted 
of  the  same  offense,  notwithstanding  a  defect  in  form  or  sub- 
stance, in  the  indictment  on  which  he  was  acquitted. 

Where  it  docs  not  appear  that  the  former  acquittal  resulted  from  a  vari- 
ance between  the  indictment  and  proof,  or  from  any  exception  to  the  form 
and  sufficiency  of  the  indictment,  the  presumption  is  that  the  acquittal  was 
on  the  merits,  and  that  it  is,  therefore,  a  bar  to  a  second  trial.  Croft  r. 
People,  15  Hun,  484. 

§  342.  If  defendant  refuse  to  answer  indictment,  plea  of  not 
guilty  to  be  entered.— If  the  defendant  refuse  to  answer  an  in- 
dictment, by  demurrer  or  plea,  a  plea  of  not  guilty  must  be 
entered. 

The  defendant  need  not  plead  unless  he  desires  to  do  so.     People  ».  Oster- 
hout,  34  Hun,  262  ;  3  N.  Y.,  445  ;  20  W.  Dig.,  294. 
See  People  p.  McHale,  39  St.  Rep.,  761 ;  15  N.  Y.  Supp.,  499. 
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REMOVAL   OF   THE   ACTION,   BEFORE  TRIAL. 

Section  343.  Existing  writs  and  proceedings,  to  remove  indictment  before 
trial  abolished. 

344.  When,  and  in  what  cases,  indictment  may  be  removed  before 

trial. 
34o.  If  former  trial  were  had,  indictment  may  be  removed  before  u* 

new  trial. 
340.  Application  for  removal,  how  made. 
347.  Stay  of  trial,  how  obtained,  to  enable  defendant  to  apply  fl>r 

removal. 

345.  Decision  on  application  for  stav,  to  be  indorsed  on  papers  »n ' 

filed.  ' 

349.  If  application  for  stay  be  denied,  no  other  application  can  w 

made.  . 

350.  Violation  of  last   section,   a  misdemeanor  and  contempt,  *&" 

order  of  removal  to  be  vacated. 

351.  Order  of  removal  to  be  filed,  and  pleadings  and  proceedings  w 

be  transmitted. 

352.  Proceedings  on  removal,  if  defendant  be  in  custody. 

353.  Order    for    removal    must,    be    filed,  before    a  juror  Is  IW0** 

Authori'-  of  ih»*  court  to  which  indictment  is  removed. 
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343.  Existing  writs  and  proceedings,  to  remove  indict- 
t  before  trial  abolished.— All  writs  and  other  proceedings 
tofore  existing,  for  the  removal,  upon  the  application  of  the 
udant,  of  criminal  actions  prosecuted  by  indictment,  from  one 
rt  to  another  before  trial,  are  abolished. 

344.  When  and  in  what  cases,  indictment  may  be  removed 
►retrial.— A  criminal  action,  prosecuted  by  indictment,  may 
ny  time  before  trial,  on  the  application  of  the  defendant,  be 
oved  from  the  court  in  which  it  is  pending,  as  provided  in 

chapter,  in  the  following  cases  : 

From  a  county  court  or  a  city  court  to  a  term  of  the  supreme 
•t  held  in  the  same  county,  for  <roo<l  cause  shown  ; 

From  the  supreme  court,  or  a  county  court,  or  a  city  court, 
term  of  the  supreme  court  held  in  another  county,  on  the 
ind  that  a  fair  and  impartial  trial  can  not  be  had  in  the  county 
ity  where  the  indictment  is  pending, 
n'd  by  chap.  880  of  1895.  la  effect  January  1,  1896. 
iscretion. — The  application,  under  this  section,  rests  in  the  sound  dis- 
on  of  the  court  or  judge  who  Is  to  determine  it.  People  v.  Sessions,  62 
.,415;  10  Abb.  N.  C  102. 

ttsions  to  oyer  and  terminer.— What  is  "  good  cause"  for  the  re- 
al of  an  indictment  from  the  sessions  to  the  oyer  for  trial,  see  People  r. 
ona.  mite ;  People  r.  Squire,  1  St.  Rep.,  534 :  4  N.  Y.  Cr.,  445. 
rsons.  indicted  in  the  court  of  sessions  for  the  county  of  New  York, 
no  vested  right  to  be  tried,  by  that  court,  either  before  or  after  plea, 
npson  c.  People,  6  Hun,  135.  The  indictment  may,  by  order  of  said 
t,  be  transferred  to  the  court  of  oyer  and  terminer.  Id.  After  arraign- 
t  and  conviction  in  the  latter  court,  it  is  too  late  for  the  prisoner  to 
:*t  that  the  removal  was  without  his  consent.     Id. 

e  court  ot  general  sessions  has  power  to  transfer  a  case  to  the  court  of 
and  terminer,  even  though  the  latter  court  is  then  in  session.  Dolan 
•onle,  6  Hun,  493. 

e  high  character  and  political  prominence  of  defendants  is  not  «'  good 
e"1  for  which,  under  this  section,  an  indictment  will  be  removed  for 
from  the  court  of  general  sessions  to  the  court  of  oyer  and  terminer. 
>ler.  Clark,  15  N.  Y.  Supp..  79. 

lien  a  motion  to  remove  an  indictment  from  the  court  of  sessions  to  the 
t  of  over  and  terminer  will  be  granted.  People  v.  Squire,  1  St.  Rep., 
4  N.'Y.  Cr..  445  ;  People  r.  Sessions,  62  How.,  415  ;  10  Abb.  N.  C,  192. 
»e  grounds  for  the  removal  of  the  indictment  from  the  court  of  sessions 
ie  court  of  over  and  terminer  were  held  insufficient  in  People  v.  Rourke, 
bb.  X.  C.  89. 

POn  what  proof. — To  entitle  a  defendant  to  a  removal  of  a  criminal 
>n  to  another  county,  he  must  make  out  a  clear  and  convincing  case 

by  reason' of  popular  passion  or  prejudice,  he  cannot  have  a  fair  trial 
ie  country  where  the  venue  is  laid.  People  t».  Sharp,  5  N.  Y.  Cr.,  155  ; 
»le  t'.  Sammis,  3  Hun,  560. 

ben  an  accused  person  applies  to  remove  a  criminal  action  from  a  court 
rer  and  terminer  to  the  samo  court  of  another  county,  he  must  affirma- 
y  and  clearly  show  that,  by  reason  of  popular  j>assion  or  prejudice,  he 
•ot  have  a  fair  and  impartial  trial  in  the  count v  where  the  venue  is  laid. 
>le  r.  Squire,  1  St.  Rep.,  534  ;  4  N.  Y.  Cr.,  455." 

Dtice. — It  is  not  necessary  to  give  to  defendant  notice  of  an  application, 
*e  part  of  the  district  attorney,  to  transfer  an  indictment,  found  in  one, 
lother,  court  for  trial.  People  v.  Carolin,  24  St.  Rep.,  595  ;  115  N.  Y., 
7N.  Y.  Cr.,  122. 

ay.— By  this  section  et  seq.,  a  prisoner  may  apply  to  remove  his  case 
i  a  court  in  which  the  indictment  is  pending,  and,  for  that  purpose, 
apply  to  a  judge  for  a  stav.  People  ex  rel.  Munsell  v.  Court,  etc.,  101 
'.,  251 ;  4  K.  Y.  Cr.,  75  ;  3%How.  N.  S.,  418. 
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§  345.  If  former  trial  were  had,  indictment  may  be  remov^^ 
before  the  new  trial.— If  one  or  more  trials  be  had,  and  a  n&  -w 
trial  is  necessary,  either  by  reason  of  the  discharge  of  a  jar»j 
without  a  verdict,  or  of  the  granting  of  a  new  trial,  the  removal 
may  be  allowed  at  any  time  before  the  new  trial. 

§  346.  Application  for  removal,  how  made.— The  application  for 
the  order  of  removal  must  be  made  to  the  supreme  court,  at  a 
special  term  in  the  district,  upon  notice  of  at  least  ten  days  to 
the  district  attorney  of  the  county  where  the  indictment  is  pend- 
ing, with  a  copy  of  the  affidavits  or  other  papers  on  which  the 
application  is  founded. 

Under  the  provision  of  the  Revised  Statutes,  authorizing  courts  of  general 
sessions  to  send  indictments  to  the  next  court  of  oyer  and  terminer,  it  was 
not  necessary  to  give  the  accused  notice  of  application  for  an  order  of 
removal.  Leighton  t>.  People,  88  N.  Y.,  117 ;  10  Abb.  N.  C,  261.  But  for 
the  practice  in  this  respect  under  the  Code,  see  this  section. 

Notice  by  district  attorney. — Notice  to  the  defendant  of  an  applica- 
tion on  the  part  of  the  district  attorney  to  transfer  an  indictment  found  in 
one  court  to  another  for  trial,  is  not  necessary.  People  t>.  Carolin,  24  St 
Rep.,  595  ;  115  N.  Y.,  658  ;  7  N.  Y.  Cr.,  122. 

See  People  v.  Sessions,  62  How.,  415  ;  10  Abb.  N.  C,  192. 

§  347.  Stay  of  trial,  how  obtained,  to  enable  defendant  to 
apply  for  removal.— To  enable  the  defendant  to  make  the  ap- 
plication, a  judge  of  the  supreme  court  may,  in  his  discretion, 
upon  good  cause  shown  by  affidavit,  make  an  order  staying  the 
trial  of  the  indictment,  until  the  application  can  be  made  and 
decided. 

An  application  for  a  stay  of  proceedings  under  this  section  should  ordi- 
narily be  made  upon  notice  to  the  district  attorney.  People  v.  Rourke,  11 
Abb.  N.  C,  89.  The  affidavit  should  state,  with  precision  and  accuracy, 
the  exact  situation  of  the  indictment,  the  steps  already  taken  in  the  court 
from  which  removal  is  sought,  and  the  supposed  intended  action  in  such 
court,  while  the  application  is  being  made.     Id. 

See  People  v.  Sessions,  62  How.,  415 ;  10  Abb.  N.  C,  192. 

§  348.  Decision  on  application  for  stay,  to  be  indorsed  on 
papers  and  filed.— When  an  application  for  an  order  to  stay  the 
trial  is  made  to  the  supreme  court,  it  must  indorse  its  decision 
on  the  affidavits  or  other  papers  presented,  and  cause  therato 
be  immediately  filed  with  the  clerk  of  the  court,  in  which  the 
indictment  is  pending. 

§  349.  If  application  for  stay  be  denied,  no  other  applica- 
tion can  be  made.— If  the  application  for  an  order  to  stay  the 
trial  has  been  made  before  one  judge  and  denied,  a  similar  ap- 
plication  cannot  be  made  to  another  judge. 

§  350.  Violation  of  last  section  a  misdemeanor  and  contempt* 
and  order  of  removal  to  be  vacated.— A  violation  of  the  last  sec- 
tion is  punishable  not  only  as  a  misdemeanor,  but  as  a  contempt 
of  the  court  in  which  the  indictment  is  pending  ;  and  that  com1 
must  vacate  an  order  of  removal  made  in  violation  thereof. 

This  section  includes  cases  only  for  the  punishment  of  a  party,  who  ob- 
tains an  order  staying  proceedings  from  one,  after  an  application  for  it  b*8 
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mied  by  another,  judge.  People  ex  rel.  Munsell  v.  Court,  etc.,  86 
(0 ;  3  N.  Y.  Cr.,  208 ;  afFd,  101  N.  Y.,  251  ;  4  N.  Y.  Cr.,  75. 
e  an  application,  made  under  section  347,  ante,  is  denied,  a  further 
©  another  judge  is  forbidden  and  made  punishable  as  a  contempt, 
sz  rel.  Munsell  v.  Court,  etc.,  101  N.  Y.,  251 ;  4  N.  Y.  Cr.,  75  ;  aflTg 
280;  3N.  Y.  Cr.,  208. 

lation  of  this  section  is  classed  as  a  simple,  and  is  not  denominated 
lal  contempt.    Id. 

ib  tain  in  g  of  an  order  staying  the  trial,  to  enable  the  defendant  to 
•r  an  order  of  removal,  from  one  judge,  after  an  application  for  it 
n  denied  by  another,  may  be  punished  as  a  criminal  contempt. 
>x  rel.  Munsell  v.  Court,  etc.,  36  Hun,  277  :  3  N.  Y.  Cr.,  216. 

1.  Order  of  removal  to  be  filed*  and  pleadings  and  pro- 
gs to  be  transmitted.— If  the  supreme  court  order  the  re- 
of  the  action,  a  certified  copy  of  the  order  for  that  pur- 
ust  be  delivered  to  and  filed  with  the  clerk  of  the  court 
the  indictment  is  pending ;  who  must  thereupon  transmit 
ae  with  the  pleadings  and  proceedings  in  the  action,  in- 
*  all  undertakings  for  the  appearance  of  the  defendant  or 
witnesses,  or  a  certified  copy  of  the  same,  to  the  court,  to 
the  action  is  removed. 

2.  Proceedings  on  removal,  if  defendant  be  in  custody.— 
lefendant  be  in  custody,  and  the   removal  be  into  another 

than  that  where  the  indictment  is  pending,  the  order  must 
i  for  the  removal  of  the  defendant,  by  the  sheriff  of  the 
where  he  is  imprisoned,  to  the  custody  of  the  proper  offi- 
,he  county  to  which  the  action  is  removed;  and  he  must 
bwith  removed  accordingly. 
by  chap.  880  of  1895.     In  effect  January  1,  1896 

3.  Order  for  removal  must  be  filed,  before  a  juror  is  sworn, 
ity  of  the  court  to  which  indictment  is  removed.— An 
or  the  removal  of  the  action  is  of  no  effect,  unless  a  certi- 
py  thereof  be  filed,  as  required  by  section  351,  before  a 
\  sworn  to  try  the  indictment.  When  thus  filed,  the  court 
ih  the  action  is  removed,  must  proceed  to  trial  and  judg- 
berein. 
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Chapter  I.  The  mode  of  trial. 

II.  Formation  of  the  trial  jury. 
III.  Challenging  the  jury. 

CHAPTER  I. 

THE   MODE   OF   TRIAL. 

Section  354.  Issu^  of  fact,  defined. 

&">5.  How  tried. 

3."ift.  A  ppoara noe. 

3o7.  Preparation  for  trial. 
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§  354.  Issue  of  fact,  defined.— An  issue  of  fact  arises, 

1.  Upon  a  plea  of  not  guilty  ;  or 

2.  Upon  a  plea  of  a  f ormer  conviction  or  acquittal  of  the  same 
crime. 

See  notes  under  following  section. 

Issue  of  fact. — Where  both  defenses  are  interposed,  upon  each  an  issue 
of  fact  exists.  People  v.  Connor,  48  St.  Rep.,  28  ;  65  Hun,  892  ;  8  N.  Y.  Cr.. 
443. 

Bar. — A  conviction  on  a  void  verdict  forms  no  basis  for  a  defense  of  for- 
mer conviction.     Id. 

§  355.  How  tried.— An  issue  of  fact  must  be  tried  by  a  jury 
of  the  county  in  which  the  indictment  was  found,  unless  the  action 
be  removed,  by  order  of  the  supreme  court,  into  another  county, 
ns  provided  in  the  second  subdivision  of  section  344:. 

A'md  by  chap.  880  of  1895.     In  effect  January  1,  1*90. 

Trial  by  jury. — Section  2,  art.  1  of  the  State  Constitution  provide: 
"  The  trial  by  jury  in  all  cases  in  which  it  lias  been  heretofore  used  shall 
remain  inviolate  forever ;  but  a  jury  trial  may  be  waived  in  all  civil  cases 
in  the  manner  to  be  prescribed  by  law." 

The  trial  by  jury  referred  to  evidently  means  a  trial  by  a  common-law 
jury  of  twelve  men.  People  ex  rel.  Comaford  v.  Dutcher,  83  N.  Y.,242; 
Hill  v.  People,  20  id.,  363  ;  Wynehamer  r.  People,  13  id.,  378. 

The  trial  must  be  by  a  jury  of  twelve,  and  not  by  a  less  number,  though 
the  defendant  consent  thereto.     CancemTs  case,  18  N.  Y.,  128. 

Trial. — The  proceedings  of  the  commissioners,  appointed  under  section 
658,  post,  form  no  part  of  the  trial  of  the  issue  joined  by  the  plea  of  tiie 
defendant  to  the  indictment.  People  p.  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb. 
N.  C,  199. 

§  356.  Appearance.— If  the  indictment  be  for  a  misdemeanor, 
the  trial  may  be  had  in  the  absence  of  the  defendant,  if  he  ap 
pear  by  counsel ;  but  if  the  indictment  be  for  a  felony,  the  de- 
fendant must  be  personally  present. 

See  notes  under  section  297,  ante  :  and  sections  427  and  434,  post. 

Motion  to  set  aside  indictment.— On  a  motion  to  quash  an  indict- 
ment, it  is  not  necessary  that  the  defendant  should  be  present  in  court 
during  the  argument.  People  p.  Vail.  57  How.,  85;  0  Abb.  X.  C,  3W- 
The  court  may  refuse  to  hear  it  in  his  absence.     Id. 

Trial.— In  People  v.  Bragle,  88  N.  Y.,  585,  the  prisoner  wishing  to  com- 
municate with  a  witness  by  telephone,  which  was  in  an  anteroom  con- 
nected with  the  court-room  by  swinging  doors  and  within  call,  went  there 
against  the  objection  of  the  district-attorney,  and  was  absent  about  five 
minutes.  During  his  absence,  his  counsel  continued  the  examination  of  a 
witneas.  It  was  held  that  this  was  not  a  violation  of  a  statutory  provision 
(2  R.  S.,  734,  section  18),  substantially  similar  to  this  section. 

Judgment  need  not  state.— The  judgment  record  upon  a  conviction  for 
a  felony  need  not  state  the  constant  presence  of  the  prisoner  during  the 
trial.     Stephens  v.  People,  19  N.  Y.,  549  ;  4  Park.,  396. 

Appeal. — The  personal  attendance  of  the  defendant  on  the  argument  of 
the  api>eal,  or  at  tlie  decision  of  the  appellate  court,  in  a  capital  case,  fa  »ot 
necessary  to  give  such  court  jurisdiction.    People  t?.  Clark,  1  Park.,  360. 

§  357.  Preparation  for  trial.— After  his  plea,  the  defendant* 
entitled  to  at  least  two  days  to  prepare  for  his  trial,  if  he  & 
quire  it. 
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See  subd.  7,  §  3347,  Civil  Code. 
CHAPTER  II. 

FORMATION   OF  THE  TRIAL  JURY. 
Section  358.  Jurors  in  criminal  courts. 

S  358.  Jurors  in  criminal  courts.— The  trial  jury  is  formed,  as 

rescribed  by  the  Code  of  Civil  Procedure. 

See  Code  of  Civil  Procedure,  sections  1027-1062  inclusive. 

Formation  of  the  jury.    Sections  1163-1180  ;  1190,  3350,  3351  of  Code  of 

ivil  Procedure. 

Trial  jurors  in  city  and  county  of  New  York.     Sections  1029,  1079-1125, 

74.  1191,  of  Code  of  Civil  Procedure.     Trial  jurors  in  King's  county. 

ctions  1029,  1126-1162.  1174,  1191  of  Code  of  Civil  Procedure.     Alien  not 

titled  to  special  jury.     Section  1190  of  Code  of  Civil  Procedure. 

Hie  forms  prescribed  for  the  drawing  and  return  of  the  jury  are  found  in 

rtions  1043-1048  of  Code  of  Civil  Procedure.     People  p.  Petrea,  30  Hun, 

3;  IN.  Y.  Cr.,  198. 

Seneca  county.— The  provisions  of  section  3,  chap.  187  of  1822,  in 

?erence  to  the  drawing  or  jurors  in  the  count v  of  Seneca,  have  not  been 

sealed.     People  r.  Johnson,  16  St.  Rep.,  816  f  110  N.  Y.,  134. 

The  provisions  of  this  section  do  not  apply  to  that  county.     Id. 

Changes  by  legislature. — It  is  within  the  power  of  the  legislature  to 

ike,  from  time  to  time,  such  changes  in  the  law  in  respect  to  the  mode  of 

xuiring  and  impaneling   a  jury,   as  it  may  deem  expedient,  limited 

[y  by  the  constitutional  obligation  to  preserve  the  right  of  trial  by  an  im- 

rtial  jury.     Stokes  r.  People,  53  N.  Y.,  164. 

Drawing  jury. — Mere  irregularities  in  the  drawing  of  petit  jurors  do 

t  furnish  a  ground  for  reversing  a  conviction,  unless  it  appears  that  thev 

prated  to  the  injury  or  prejudice  of  the  defendant.     Cox  v.  People.  80  tf . 

,  500. 

\n  objection  to  the  panel  of  jurors,  on  the  ground  that  they  were  drawn 

►m  the  north  jury  district  instead  of  the  entire  countv,  Ls  not  well  taken. 

ople  v.  Johnson/13  St.  Rep.,  48  ;  46  Hun,  672  ;  7  N.  V.  Cr.,  403. 

[n   People  r.  Kiernan,   3  N.  Y.  Cr.,  247,   there  was  but  one  jury  box 

DUght  into  court,  from  which  the  additional  jurors  were  drawn,  instead 

the  three  boxes  prescribed  by  sections  1050-1052  of  Code  of  Civil  Proced- 

p.     It  was  held  that  there  was  a  snl>stantial  compliance  with  the  law  in 

b  organization  of  the  jury,  and  that,  if  there  were  any  irregularities, 

py  could  not  and  did  not  atfect  the  rights  of  the  defendant,  and  must  be 

>regarded.     See  also  same  case  on  appeal  to  court  of  appeals,  101  N.  Y., 

S;  4  N.  Y.  Cr.,  88 :  3  How.  N.  S.,  S«4. 

In  the  over  and  terminer,  the  trial  jurv  is  formed  as  prescribed  in  this 

?tion.     People  c.  Jackson,  19  St.  Rep..'  510  :  111  X.  Y.,  369  ;  6  N.  Y.  Cr., 

9  :  for  this  court,  whether  held  by  original  appointment  or  by  adjourn- 

ent,  any  number  of  trial  jurors,  and  whenever  the  court  deems  necessary, 

ay  be  summoned  by  its  direction. 

CHAPTER  III. 

CHALLENGING   THE  JURY. 

CCTION    359.  Definition  and  division  of  challenges. 

360.  When  there  are  several  defendants,  they  must  unite  in  their 

challenges. 

361.  Challenge  to  the  panel,  defined. 

362.  Upon  what  fouuded. 
863.  When  and  how  taken. 

$&L  If  sufficiency  of  facts  be  denied,  advene  party  may  oxcfig& 
J&xception,  how  made  and  tried. 
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Section   305.  If  exception  overruled,  court  may  allow  denial  of  challenge.   If 
allowed,  may  permit  challenge  to  be  amended. 
3*50.  Denial  of  challenge,  how  made,  and  trial  thereof. 

307.  Who  may  be  examined  on  trial  of  challenge. 

308.  If  challenge  allowed,  jury  to  be  discharged.    If  disallowed,  jury 

to  be  impaneled. 

309.  Defendant  to  be  informed  of  his  right  to  challenge  an  individual 

juror. 

370.  Kinds  of  challenge  to  individual  juror. 

371.  Challenge,  when  taken. 

372.  Peremptory  challenge. 

373.  Number  of  peremptory  challenges  to  which  defendant  is  entitled. 

374.  Definition  and  kind*  of  challenge  for  cause. 

375.  General  causes  of  challenge. 
370.  Particular  causes  of  challenge. 

377.  Grounds  of  challenge  for  implied  bias. 

378.  Grounds  of  challenge  for  actual  bias. 

379.  Exemption  not  a  ground  of  challenge. 

380.  Causes  of  challenge,  how  stated. 

381.  Exceptions  to  challenge  and  denial  thereof. 

382.  Challenge,  how  tried,  if  denied. 

383.  Juror  challenged  may  be  examined  as  a  witness. 

384.  Rules  of  evidence  on  trial  of  challenge. 

385.  Challenges,  first  by  defendant  and  then  by  the  people. 
380.  Order  of  challenges. 

387.  Jury  to  be  sworn,  etc. 

§  359.  Definition  and  division  of  challenges.— A  challenge  is 
an  objection  made  to  trial  jurors,  and  is  of  two  kinds : 

1.  To  the  panel ; 

2.  To  an  individual  juror. 

Objection. — An  objection  to  a  panel  of  jurors,  and  to  each  juror,  is  in- 
tended as  a  challenge.    People  v.  Petrea,  30  Hun,  103  ;  1  N.  Y.  Cr.,  108. 

Waiver. — The  defendant  may  waive  the  right  to  challenge  the  jury. 
People  v.  Guidici,  100  N.  Y.,  503  ;  3  N.  Y.  Cr.,  558. 

§  360.  Where  there  are  several  defendants,  they  must  unite  in 

their  challenges.— When  several  defendants  are  tried  together 

they  cannot  sever  their  challenges,  but  must  join  therein. 

§  3G1.  Challenge  to  the  panel,  defined.— A   challenge  to  die 

panel  is  an  objection  made  to  all  the  trial  jurors  returned,  and 

may  be  taken  as  well  to  the  panel  returned  for  the  term,  as  to  an 

additional  panel  ordered  to  complete  the  jury. 

Definition.— A  challenge  is  an  objection  to  trial  jurors  either  to  the  panel 
or  to  an  individual  juror.     People  v.  Welch,  1  N.  Y.  Cr.,  488. 

Acts  of  omission.— This  section,  by  explicit  language,  is  confined  to 
acts  of  omission  from  a  prescribed  procedure.  People  v.  Jackson,  19  St 
Rep. ,  509  :  111  N.  Y„  369. 

What  objection  cannot  be  taken.— The  objection  that  the  court  has 
discharged  jurors  from  the  panel  and  excused  them  from  further  service 
during  the  term,  cannot  be  taken  by  a  challenge  to  the  panel.  People  *• 
Packenham.  115  N.  Y.,  302  ;  24  St.  Rep.,  564  ;  People  v.  Jackson,  19St  Rep.. 
509;  111  N.  Y,  369. 

The  dismissal  of  the  regular  panel,  if  erroneous,  is  not  within  this  section' 
People  ??.  Jackson,  ante. 

Waiver. — After  the  defendant's  challenge  to  the  array  has  been  sustained, 
he  can  withdraw  his  challenge,  and  thereby  waives  the  irregularitv.  Pier* 
son  f.  People,  79  N.  Y.,  424. 

§  362.  Upon  what  founded.- A  challenge  to  the  panel  can  be 
founded  only  on  a  material  departure,  to  the  prejudice  of  the 
defendant  from  the  forms  prescribed  by  the  Code  of  Civil  Pro 
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respect  to  the  drawing  and  return  of  the  jury,  or  on 
onal  omission  of  the  sheriff  to  summon  one  or  more 
rs  drawn. 

mder  section  358,  ante. 

3. — Challenges  to  the  array  existed  formerly  for  the  reason  that 
be  prejudice  on  the  part  of  the  sheriff.  People  p.  Petrea,  30 
N.  i.  Cr.,  197.  Since  such  prejudice  cannot  now  affect  the 
se  challenges  have  been  limited,  and  there  must  be  a  departure 
udice  of  the  defendant."    Id. 

ies  in  reference  to  the  working  of  the  machinery  provided  by 
rocuring  jurors,  offer  no  ground  for  reversing  a  conviction,  un- 
•s  that  the  defendant  was  in  fact  injured  or  prejudiced  thereby. 

e,  19  Hun,  439  ;  80  N.  Y.,  500. 

g  ballots. — The  provision  conferring  the  right  to  challenge  the 
othing,  in  express  words,   as  to  a  challenge  for  any  material 

respect  to  preparing  the  ballots.  People  v.  Petrea,  80  Hun, 
Cr.,  205. 

to  summon.— The  intentional  omission  of  the  sheriff  to  summon 
3f  the  jurors  drawn  to  serve  at  a  court,  is,  by  tliis  section,  made 
challenge  to  the  whole  panel.     People  v.  McQuade,  18  St.  Rep., 

N.  C.,449  ;110N.  Y.,  306. 

c.  Petrea,  92  N.  Y.,  145  ;  1  N.  Y.  Cr.,  245  ;  65  How.,  59  ;  People  r. 

f.  Cr.,  175  ;  14  N.  Y.  Supp.,  643. 

Then  and  how  taken.— A  challenge  to  the  panel  must 

■jfore  a  juror  is  sworn,  and  must  be  in  writing,  specify- 

tly  the  facts  constituting  the  ground  of  challenge. 

—A  challenge  to  the  array  must  be  in    writing.     People  v. 

[un,  103;  1  N.  Y.  Cr.,  105. 

>d. — The  fact  that  the  challenge  is  unverified,  is  not  a  ground 

Cox  v.  People,  19  Hun,  430 ;  80  N.  Y.,  510. 
v.  Wilber,  39  St.  Rep.,  743  ;  15  N.  Y.  Supp.,  436. 

f  sufficiency  of  the  facts  be  denied,  an  adverse  party 
t.  Exception,  how  made  and  tried.— If  the  sufficiency 
5  alleged  as  a  ground  of  challenge  be  denied,  the  ad- 
-  may  except  to  the  challenge.  The  exception  need 
mting,  but  must  be  entered  upon  the  minutes  of  the 
I  thereupon  the  court  must  proceed  to  try  the  suffi- 
he  challenge,  assuming  the  facts  alleged  therein  to  be 

i  381,  post. 

rhere  the  challenge  is  excepted  to,  under  this  section,  the  court 

sufficiency  upon  the  assumption  that  the  facts  alleged  therein 

xjple  v.  Wilber,  39  St.  Rep.,  743  ;  15  N.  Y.  Supp.,  436. 

xception  to  the  challenge  to  the  panel,  the  proceedings  required 

15,  post,  must  be  taken.     People  v.  Petrea,  30  Hun,  103  ;  1  N.Y. 

If  exception,  overruled,  court  may  allow  denial  of  chal- 

illowed,  may  permit  challenge  to  be  amended.— If,  on 

ion,  the  court  deem  the  challenge  sufficient,  it  may,  if 

[uire  it,  permit  the  party  excepting,  to  withdraw  his 

and  to  deny  the  facts  allegedin  the  challenge.     If  the 

be  allowed,  the  court  may,  in  like  manner,  permit  an 

t  of  the  challenge. 

>  v.  Petrea,  30  Hun,  103 ;  1  X.  Y.  Cr.,  198. 

)enial  of  challenge,  how  made,  and  trial  thereof.— If 
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the  challenge  be  denied,  the  denial  may,  in  like  mannei,  1*  j.^ 
oral,  and  must  be  entered  upon  the  minutes  of  the  court  ;   awl 
the  court  must  proceed  to  try  the  question  of  fact. 

Trial  before  Court.— Where  the  facts,  upon  which  the  challenge  rests 
are  denied,  the  trial  of  the  challenge  must  be  had  before  the  court.  People  r. 
Welch,  1  N.  Y.  Cr.,  488. 

When  disallowed.— Where  the  facts  of  the  challc  nge  are  denied  and 
no  evidence  is  given,  the  challenge  is  properly  disallowed.  People  r. 
Wilber,  39  St.  Rep.,  743 :  15  N.  Y.  Supp.,  436. 

See  People  v.  Petrea,  30  Hun,  103  ;  1  N.  Y.  Cr.,  198. 

§  367.  Who  may  be  examined  on  trial  of  challenge.— Upon  the 
trial  of  the  challenge,  the  officers,  whether  judicial  or  ministerial, 
whose  irregularity  is  complained  of,  as  well  as  any  other  per- 
sons, may  be  examined  to  prove  or  disprove  the  facts  alleged  as 
the  ground  of  the  challenge. 

See  People  v.  Welch,  1  N.  Y.  Cr.,  488. 

§  368.  If  challenge  allowed,  jury  to  be  discharged.  If  dis- 
allowed, jury  to  be  impaneled.— If,  either  upon  an  exception  to 
the  challenge,  or  a  denial  of  the  facts,  the  challenge  be  allowed 
the  court  must  discharge  the  jury,  so  far  as  the  trial  of  the  iu- 
dictment  in  question  is  concerned.  If  the  challenge  be  disal- 
lowed, the  court  must  direct  the  jury  to  be  impaneled. 

t369.  Defendant  to  be  informed  of  his  right  to  challenge  an 
ividualjuror.-Before  a  juror  is  called,  the  defendant  mart 
])e  informed  by  the  court,  or  under  its  direction,  that  if  he  in- 
tend to  challenge  an  individual  juror,  he  must  do  so  when  die 
juror  appears,  and  before  he  is  sworn. 

The  established  provisions  of  the  common  law  are  preserved  bv  this  f& 
tion  and  section  371,  post.  People  c.  Carpenter,  36  Hun,  317  ;  8^.  Y.  Cr- 
99:  16  Abb.  N.  C,  130. 

Swearing  jury ,  time  of— There  is  no  rule  of  practice  which  requifl* 
the  court  to  postpone  the  swearing  of  the  jury,  until  the  drawing  oM« 
panel  is  wholly  completed.  People  r.  Carpenter,  1  St.  Rep..  648;  102  S-  J- 
248  :  4  N.  Y.  "Cr.,  185  ;  alFg  30  Hun,  317  ;  3  N.  Y.  Cr.,  99  ;  16  Abb.  S.i  ■ 
130. 

Time  of  Challenge.  An  accused  party  may  challenge  a  person  *«" 
appears  as  a  juror  at  any  time  before  he  is  swoni,  and  it  is  not  in  the  p^ 
of  a  court  to  deprive  him  of  that  right.  People  t.  Carpenter,  36  Hun.  ^'j 
8  N.  Y.  Cr..  09  :  12  Abb.  N.  C,  130.  But  see  this  case  on  second  appeals 
St.  Rep.?  64S  ;  102  N.  Y.,  247. 

This  section  and  section  371,  fnst,  established  a  rule  for  the  benefit  off  *•* 
accused  which  not  only  defines  his  rights  as  to  the  time  when  his  chalWJ 
may  be  made,  but  secures  them  to  him  by  force  of  statutory  law.  P*0?* 
r.  Carpenter.  36  Hun,  315 ;  3  N.  Y.  Cr..  100 :  16  Abb.  N.  C,  i30. 

After  the  prisoner  lias  been  allowed  a  fair  opportunity  to  interp**? 
peremptory  challenge  to  a  proposed  juror,  his  legal  right  is  not  imP^rv' 
m  case  he  is  foreclosed  as  to  the  further  exercise  of  the  privilege,  dy  tw 
administration  of  the  oath  to  the  juror  at  anv  time  after  he  has  been  *%Am'. 
ined  and  accepted.  People  e.  Carpenter,  1  St.  Rep.,  648  ;  102  N.  Y„  24*:  * 
N.  Y.  Cr.,  185. 
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Presumption.— Wliere  it  does  not  appear  that  the  court  did  not  'w^f 
io  defendant,  at  the  time  the  jurors  were  drewn,  in  respect  to  his  rigj»  *? 
challenge,  no  such  question  arises  on  appeal.     People  u.  O'Loughlin.  8  N.  *!    I  ^aer 
Cr.,  131.     From  a  statement  in  the  case  that  a  jury  was  impaneled*^    ywsv 
sworn,  the  general  term,  on  appeal,  is  bound  to  presume  that  there ****    ■-  -  - 
compliance  with  all  the  requirements  of  the  law.     Id. 
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§370.  Kinds  of  challenges  to  individual  jurors.— A  challenge 
*)  an  individual  juror  may  be  taken  either  by  the  people  or  by 
:he  defendant,  and  is  either 

1.  Peremptory,  or 

2.  For  cause. 

This  section  divides  challenges  into  two  kinds.    People  v.  Welch,  1  N.  Y. 

>.,488. 

§  371.  Challenge,  when  taken.— A  challenge  must  be  taken 
tfhen  the  juror  appears,  and  before  he  is  sworn  ;  but  the  court 
may,  in  its  discretion,  for  good  cause,  set  aside  a  juror  at  any 
time  before  evidence  is  given  in  the  action. 

See  notes  under  section  369,  ante, 

The  reference  to  this  section  in  people  r.  Carpenter,  36  Hun,  315;  3  N.  Y. 
2r.,  100,  should  be  to  section  372,  pout. 

Discretion. — The  trial  judge  may,  in  his  discretion,  discharge  a  juror, 
Jiter  he  has  been  accepted  and  sworn,  but  his  refusal  is  not  error,  People 
i.  Beckwith,  3  St.  Rep..  104;  5  N.  Y.  Cr.,  222,  232;  103  N.  Y.,  369. 

The  court  may,  in  its  discretion,  for  good  cause  shown,  remove  a  jurorr 
3r  cause  him  to  stand  aside  after  he  has  been  accepted.  People  v.  Hughes, 
to  St  Rep.,  415;  8  N.  Y.  Cr.,  451;  19  N.  Y.  Supp.,  551,  552;  affd,  50  St.  Rep., 
55. 

The  discretion,  conferred  by  this  section,  may  be  exercised  at  any  time 
before  the  actual  commencement  of  the  trial,  in  case  the  challenging  party 
las  not  exhausted  his  peremptory  challenges.  People  v.  Hughes,  46  St.  Kep., 
115;  8  N.  Y.,  Cr.  451;  19  N.  Y.  Supp.,  551,  552;  People  v.  Tweed,  13  Abb.  N.  S., 
fil.    This  point  was  reversed,  on  appeal,  in  People  v.  Hughes,  50  St.  Rep., 

#  The  court  can  exercise  such  discretion  without  requiring  the  counsel  pub- 
icly  to  disclose  their  reasons  for  interposing  it.  People  v.  Hughes,  46  St. 
*ep.<  415;  8  N.  Y.  Cr.,  451;  19  N.  Y.  Supp..  551,  552  ;  especially  in  case  the 
*>urt  is  satisfied  that  substantial  reasons  exist,  which  render  it  improper  to 
Mow  such  juror  to  sit  in  the  case.  People  v.  Tweed,  13  Abb.  N.  S.,  371. 
Phis  point  was  reversed,  on  appeal,  in  People  v.  Hughes,  50  St.  Rep.,  65. 
ferule  laid  down  in  Tweed's  case,  13  Abb.  K.  S.,  371,  was  changed  by  the 
•ode.  People  c.  Hughes,  50  St.  Rep.,  65;  aiTg  46  id.,  415;  8  N.  Y.  Cr.,  451; 
»N.Y.  Supp.,  551,  552. 

Peremptory. — A  peremptorv  challenge  cannot  be  made  after  the  jury 
•as  been  sworn.     People  r.  Carpenter,  38  Hun.  496;  4  N.  Y.  Cr.?  49. 

Subsequently  swearing  the  jury  as  a  body  does  not  restore  this  right, 
specially  when  done  at  the  request  of  the  party  complaining.     Id. 

The  court,  it  wm*,  has  no  discretion  to  allow  a  peremptory  challenge  to  a 
uror  after  he  is  sworn  in  the  case.  People  r.  Hughes,  50  St  Rep.,  65;  affg 
6 id.,  415;  8  N.  Y.  Cr.,  451:  19  N.  Y.  Supp..  551,  552. 

No  waiver  of  the  right  of  peremptory  challenge  wiU  be  implied  from  the 
Pendant's  mere  submission  to  a  rigidf  and  illegal  rule  made  by  the  court, 
'eople  v.  Carpenter,  36  Hun,  320;  3  N.  Y.  Cr.,  102. 

"Good  cause." — What  constitutes  the  "  good  cause,"  referred  to  in  this 
action,  is  declared  bv  the  succeeding  sections  375,  376  and  877.  People  v. 
fughes,  50  St.  Rep.,  65;  affg  46  St.  Rep.,  415;  19  N.Y.  Supp.,  551,  552;  8  N.Y. 
'r.,  451. 

A  peremptory  challenge,  under  section  372,  post,  is  not  a  challenge  for 
Rood  cause/'  within  the  meaning  of  this  section.     Id. 

The  obvious  meaning  of  this  section  is  that  a  challenge  for  "  good  cause," 
hieh  is  required  to  be  taken  before  the  juror  is  sworn,  may,  nevertheless, 
?  taken  thereafter,  and  before  evidence  is  given,  in  the  discretion  of  the 
>urt.    Id. 

When  lost. — The  right  to  a  peremptory  challenge  is,  bv  this  section,  lost 
hen  the  jury  is  sworn,  unless  the  party  desiring  to  use  the  challenge  can 
low  cause  whv  he  shall  be  permitted  to  do  so.  People  v.  Hughes,  46  SU 
ep.,  451;  8  N.Y.  Cr.,  451;  19  N.  Y.  Supp.,  551,  552. 
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And  if  the  court,  in  tho  exercise  of  its  discretion,  allows  the  challenge,  it 
sets  aside  the  juror.     Id. 

Waiver. — Where  the  prisoner's  counsel  concedes  that  a  juror,  after  hav  i  n:» 
been  sworn,  may  be  peremptorily  challenged  in  the  discretion  of  the  court? 
a  ruling  allowing  such  challenge,  against  an  objection  on  the  ground  that 
such  discretion  can  not  be  exercised  upon  the  bare  statement  of  the  prose- 
cuting attorney  and  after  the  defendant  has  exhausted  his  perempt*  »ry 
challenges,  is  riot  error,  and  the  exception  is  unavailing  where  there  li;is 
been  no  abuse  of  such  discretion.     Id. 

§  372.  Peremptory  challenge.— A  peremptory  challenge  is  an 

objection  to  a  juror,  for  which  no  reason  need  be  given,  but 

upon  which  the  court  must  exclude  him. 

See  notes  under  sections  371,  376  and  385.  pout. 

No  discretion. — Under  this  section,  the  court  has  no  discretion  in 
excluding  a  juror,  when  peremptorily  challenged.  People  v.  Hughes,  46  St. 
Rep.,  415;  8  N.  Y.  Cr.,  451;  19  N.  Y.  Supp.,  552;  arTd,  50  St.  Rep.,  65. 

No  reason  given. — It  is  the  very  essence  of  a  peremptory  challenge 
that  it  is  one  for  which  no  reason  need  be  given.  People  r.  Carpenter,  oi> 
Hun.  317;  3  N.  Y.  Cr.,  99. 

Time. — The  prisoner  may  be  compelled  to  use  his  challenges  as  each 
iuror  appears,  by  the  court  directing  that  each  one  be  sworn  before  he  take* 
his  seat.  Id.  But  this  does  not  militate,  in  the  slightest  degree  against  the 
right  of  the  prisoner  to  challenge  j>eremptorily  up  to  the  last  moment 
before  the  oath  is  administered,  where  the  other  mode  of  impaneling  is 
pursued.     Id. 

§  373.  Number  of  peremptory  challenges  to  which  defendant 

is  entitled.— Peremptory  challenges  must  be  taken  in  number  a3 

follows : 

1.  If  the  crime  charged  be  punishable  with  death,  thirty ; 

2.  If  punishable  with  imprisonment  for  life;  or  for  a  term  of 
ten  years  or  more,  twenty ; 

3.  In  all  other  cases,  five. 

Uj>oii  the  trial  of  an  indictment  for  a  crime  punishable  by  imprisonment, 
in  the  discretion  of  the  court,  for  ten  years  or  more,  the  defendant  is  entitled 
to  twenty  peremptory  challenges.  People  v.  Keating,  40  St.  Rep.,  829;  61 
Hun.  261,  262,  263,  264  ;  16  N.  V.  Supp.,  749,  750. 

It  was  held  that  the  defendant  had  a  right  to  this  number  in  case  of  ft 
charge  of  manslaughter  in  the  first  degree.    'Id. 

§  374.  Definition,  and  kinds  of  challenge  for  cause.— A  chal- 
lenge for  cause  is  an  objection  to  a  particular  juror,  and  is 
either, 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any 
case ;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  case 
on  trial. 

Definition. — A  challenge  for  cause  is  an  objection  to  a  particular  juror, 
and  may  be  either  general  or  particular.     People  o.  Welch,  1  N.  Y.  Cr.,  4*8- 

§  375.  G-eneral  causes  of  challenge.— General  causes  of  chal- 
lenge are, 

1.  A  conviction  for  a  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  the  Code 

of  Civil  Procedure,  to  render  a  person  a  competent  juror. 

See  for  general  provisions  as  to  qualifications  of  trial  jurors,  sections  103? 
and  1028  of  Code  of  Civil  Procedure:  for  qualifications  in  city  and  county  of 
New  York,  id.     Sections  1029,   1079 ,  lor  qualifications  in  King's  county, 
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id.  Sections  1039,  1126;  for  disqualification  of  public  officers,  id.,  section 
1029. 

Definition.— A  challenge  is  general  when  the  objection  is  that  the  juror 
is  disqualified  from  serving  in  any  case.     People  v.  Welch,  1  N.  Y.  Cr.,  488. 

See  People  v.  Hughes,  50  St.  Kep.,  65  ;  People  i\  Petrea,  30  Hun,  104  ;  1 
N.  Y.  Cr.,  198.      • 

§  376.  Particular  causes  of  challenge.— Particular  causes  of 
challenge  are  of  two  kinds  : 

1.  For  such  a  bias,  as,  when  the  existence  of  the  facts  is  as- 
certained, does  in  judgment  of  law  disqualify  the  juror,  and 
which  is  known  in  this  Code  as  implied  bias  ; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the 
juror,  in  reference  to  the  case,  or  to  either  party,  which  satisfies 
the  court,  in  the  exercise  of  a  sound  discretion,  that  such  juror 
cannot  try  the  issue  impartially  and  without  prejudice  to  the 
substantial  rights  of  the  party  challenging,  and  which  is  known 
in  this  Code  as  actual  bias.  But  the  previous  expression  or  for- 
mation of  an  opinion  or  impression  in  reference  to  the  guilt  or 
innocence  of  the  defendant,  or  a  present  opinion  or  impression 
in  reference  thereto,  is  not  a  sufficient  ground  of  challenge  for 
actual  bias,  to  any  person  otherwise  legally  qualified,  if  he  de- 
clare on  oath,  that  he  believes  that  such  opinion  or  impression 
will  not  influence  his  verdict,  and  that  he  can  render  an  im- 
partial verdict  according  to  the  evidence,  and  the  court  is  satis- 
fied, that  he  does  not  entertain  such  a  present  opinion  or 
impression  as  would  influence  his  verdict. 

See  notes  under  sections  385,  455,  485  and  517,  post. 
See  note  on  Competency  of  Jurors  in  Criminal  Cases  in  6  N.  Y.  Cr.,  89. 
See  note  on  Challenging  Jurors  in  21  Abb.  N.  C,  453. 
Application. — The  statute,  in   its  application,  is  expressly  limited  to 
criminal  trials.    Young  v.  Johnson,  11  St.  Rep.,  590  ;  46  Hun,  167. 

This  section  is  a  re-enactment  of  section  1 ,  chap.  475  of  1872,  which  was 
considered  in  People  v.  Balbo,  80  N.  Y.,  484.  People  v.  Cornetti,  92  N.  Y., 
*J ;  1  N.  Y.  Cr.,  303  ;  People  v.  Casey,  96  N.  Y.,  118  ;  2  N.  Y.  Cr.,  196  ;  Peo- 
ple v.  Welch,  1  id.,  489. 

The  act  of  1872  has  been  literally  incorporated  into  subdivision  2  of  this 
^tion.    People  u.  McGonegal,  48  St.  Rep.,  903  ;  136  N.  Y.,  70. 

Aptent. — Trie  legislature  intended  to  remove  the  strict  and  stringent  rule 
Jfhieh  existed  before  the  statute  of  1872,  and  which  attached  a  disqualitiea- 
B°l  to  the  fact  of  forming  and  expressing  an  opinion.  Balbo  ».  People,  80 
A\Y.,  494. 

t,  Particular. — A  challenge  is  particular  when  the  objection  is  to  the  effect 
Hlat  the  juror  is  disqualified  from  serving  in  the  cause  on  trial.  People  v. 
'Vgjch,  1  N.  Y.  Cr.,  488. 

Bias. — By  this  section,  particular  causes  of  challenge  are  of  two  kinds  ; 
Jfe  first  is  when  there  is  "simple  bias,"  and  the  second  is  when  there  is 

actual  bias."    Id. 
j.  -Before  Code. — As  to  the  results  deduced  from  the  cases  determined  at 
^^  time  the  Code  was  enacted,  see  People  v.  Welch,  1  N.  Y.  Cr.,  489. 

Range  of  examination. — The  range  of  examination  on  a  challenge 
S^der  subd.  2  of  this  section  must  largely  rest  in  the  discretion  of  the  court. 
*SPle  *•  O'Neill,  14  St.  Rep.,  829  ;  109  N.  Y.,  264 ;  6  N.  Y.  Cr.,  53. 
The  district  attorney,  in  this  case  was  permitted  to  state  that  the  people 
f*t*fcctod  to  examine  accomplices  as  witnesses,  and  to  follow  it  by  the  direct 
^luirv  as  to  the  juror's  state  of  mind  in  resr>ect  to  witnesses  in  the  situa- 
^on  0f  accomplices,  with  a  view  of  ascertaining  whether  he  will  be  a  fair 
***<!  unprejudiced  juror  for  the  people. 
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The  existence  of  the  state  of  mind  on  the  part  of  the  juror,  in  reference 
to  the  case  or  to  either  party,  is  a  proper  subject  of  inquiry,  to  ascertain 
whether  the  juror  has,  or  has  not,  actual  bias.  People  r.  O'Neill,  5  N.  Y. 
Cr.,  326. 

An  acceptance  by  defendant  of  the  jury  selected  and  his  consent  to  their 
sitting  operate  as  a  waiver  of  his  objection  to  the  allowance  of  erroneous 
«i  nest  ions  on  the  examination  of  a  proposed  juror.  People  v.  O'Neill,  14  St. 
Ucp.,  829;  109  N.  Y.,  204;  6  N.  Y.  Cr.,  53. 

Determined  by  Court. — It  is  for  the  trial  court  to  determine  whether 
tin*  juror  entertains  such  an  opinion  or  impression  as  will  influence  his  ver- 
dict.    People  v.  Otto,  4  N.  Y.  Cr.,  155. 

The  question  of  a  juror's  competency  is  to  l>e  determined  as  a  fact.  Peoi.lt* 
r.  Welch,  1  N.  Y.  Cr.,  489;  Balbo  t\  People,  80  N.  Y.,  494.  Each  case  must 
rest  upon  its  own  peculiar  features.     Id. 

When  Qualified. — Where  the  trial  court  is  justified  in  being  Ktfisfi-.  I 
that  the  juror  does  not  have  any  present  opinions,  which  will  influence  1  ;> 
verdict,  the  challenge  for  bias  is  properly  overruled.  People  i\  Crowley. 
4N.  Y.  Cr.,  170. 

An  opinion  or  impression,  which  does  not  implicate  the  defendant,  or  i.i 
any  manner  predetermine  the  point  of  his  guilt,  will  not  disqualify  ti.v.-  -.i.- 
son  entertaining  it  as  a  juror.     People  r.  Buddensieck,  4  N.  Y.  Cr..C5*J. 

This  section  makes  no  discrimination  between  opinions  formed  from  titf 
reading  of  the  testimony  upon  a  former  trial  and  those  based  uj>on  informa- 
tion gathered  from  other  authentic  sources.  People  c.  McGonegal,  4ti  St. 
Rep.,  904;  136  N.  Y.,  70. 

In  determining  the  fact  of  indifference,  there  is  a  wide  distinction  to  lw 
noted  between  an  opinion  based  upon  the  testimony  given  on  a  former  trial, 
and  one  formed  after  reading  the  proceedings  upon  the  inquisition  of  a 
coroner.     Id. 

A  juror,  who  has  read  of  the  transaction,  and  formed  an  opinion,  but 
notwithstanding  states  that  he  thinks  that  he  can  render  an  impartial  ver- 
dict according  to  the  evidence,  is  competent,  and,  unless  peremptorily 
challenged,  may  sit  in  the  rase.  People  r.  Martell.  51  St.  Rep.,  6i0;  1$ 
X.  Y.  595. 

Such  an  opinion  or  impression  as  the  juror  can  lay  aside,  and  then  render 
an  impartial  verdict  according  to  the  evidence,  does  not  disqualifv.  People 
r.  Otto,  4  N.  Y.  Cr..  155. 

A  juror,  who  states  that  he  has  formed  an  opinion  which  will  require 
evidence  to  remove,  but  can  nevertheless  go  into  the  jury  box  and  rend** 
au  impartial  verdict  upon  the  evidence,  without  being  influenced  by  such 
opinion,  is  competent  within  this  section.  People  t?.  Buddensieck,  3  St.  Rep.. 
004:  103  N.  Y.,  497. 

Where  the  juror  declares  on  oath  that  he  has  no  opinion  which  will  influ- 
ence him  in  Ins  consideration  of  the  evidence  or  in  the  verdict,  the  trial 
court  is  warranted  in  overruling  the  challenge.  People  r.  Otto.  38  Hun.  W; 
4  X.  Y.  Cr.,  152. 

The  substance  of  the  acts  of  1872  and  1873,  so  far  as  this  point  is  concerned, 
is  incorporated  in  this  section.  Id.:  Thonias  t?.  People,  67  N.  Y.,  21$; 
Phelps  e.  People,  72  id.,  334;  Balbo  v.  People,  80  N.  Y.,  484;  Cox  r.  People, 
id.,  500;  People  ex  rel.  Phelps  c.  Court,  etc.,  83  Id.  436;  Abbott  u.  People, 
30  id.,   460. 

In  the  cases  of  Greenfield  v.  People,  74  N.  Y.,  277,  and  of  People  r.  Casey. 
96  id.  115;  2  N.  Y.  Cr.,  194,  there  were  facts  which,  the  court  of  appeal* 
thought,  took  them  out  of  the  line  of  the  above  cited  authorities.  People  t. 
Otto,  (tnte. 

A  juror  who,  upon  examination  as  to  his  qualifications,  testifies  that  he 
has  read  newspaper  accounts  of,  and  heard  conversation  about,  the  murder, 
and  has  some  opinion  or  impression  as  to  the  defendant's  guilt  which  w*f 
take  some  testimony  to  remove,  but  believes  that  such  opinion  or  impression 
will  not  influence  his  verdict  and  he  can  render  an  impartial  verdict  ac- 
cording to  the  evidence,  is  competent  witliin  this  section.  People  v.  Wilson. 
15  St.  Rep.,  503;  109  N.  Y.,  351. 

People  r.  Greenfield.  74  N.  Y.,  277;  People  v.  Balbo.  80  id.,  498;  People r. 
Abbott,  86  Id.  467;  People  r.  Casey,  96  id.,  115;  People  t?.  Otto.  101  id- 
390;  People  e.  Carpenter,  1  St.  Kep.,  648;  102  id.,  23b. 
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Hiere  a  juror  states  that  he  has  formed,  from  reading  the  newspapers, 
opinion  in  regard  to  the  guilt  or  innocence  of  the  accused,  and  that  it 
I  require  strong  evidence  to  remove  it,  but  finally  says  that  he  can  decide 
m  the  testimony  he  hears  in  court  uninfluenced"  by  anything  else  what- 
r,  the  challenge  is  properly  overruled.  People  v.  Wan  Lee  Mon.  37  St. 
>.,  2*6. 

^here  the  evidence  shows  that,  notwithstanding  the  impression  which  a 
ort  in  a  newspaper  may  have  made  upon  his  mind,  the  juror  can  and 
I  decide  the  case  according  to.  and  be  governed  by.  the  evidence,  the 
re  fact  that  he  states  that  the  impression,  which  he  received  from  such 
omits,  will  remain  until  he  hears  the  evidence  in  the  case,  in  no  way 
jualifies  him.  People  p.  McGonegal,  42  St.  Rep. ,  310. 
There  a  juror  has  read  the  newspaper  reports  of  the  proceedings  before 
coroner's  jurv,  which  the  district  attorney  announced  was  the  same  as 
ild  be  offered  at  the  trial,  and  has  formed  and  expressed  an  opinion. 
h1  upon  the  information  thus  obtained,  as  to  the  guilt  or  innocence  of 
defendant,  he  is  competent  to  serve,  provided  he  makes  the  declaration 
er  oatli  required  bv  subd.  2  of  this  section.  People  v.  McGonegal,  48  St. 
.,904;  136  X.  Y.,  71. 

lie  personal  appearance  and  demeanor  of  the  juror  and  the  intelligence 
ibited  by  him  upon  his  examination  are  important  factors  in  reaching 
fit  conclusion  in  all  such  cases.     Id. 

est  of  competency. — What  the  law  requires  to  render  a  person,  enter- 
ing an  opinion,  a  qualified  juror  in  a  criminal  case,  is  that  he  shall  be 
to.  and  shall,  swear  that  he  believes  that  such  opinion  or  impression 
not  influence  his  verdict,  and  that  he  can  render  an  impartial  verdict, 
mling  to  the  evidence.  People  v.  Buddenseick,  3  St.  Rep.,  064  ;  4  X.  Y. 
253 :  103  N.  Y.,  486.  If  the  court  is  satisfied  of  the  truth  of  such  state- 
its,  lie  is  a  competent  juror,  though  he  still  retains  such  oninion  in  all  its 
e.    Id. 

)e  prO]>osed  juror  must  be  able  to  declare  on  oath  that  he  believes  he  is 
ich  a  state  of  mind  that  he  can  weigh  the  evidence  impartially,  unin- 
iced  bv  any  opinion  or  impression  which  he  has  formed.  People  r. 
y,  96  X.  Y.,  125  ;  2  X.  Y.  Cr.,  208  ;  People  v.  Willett,  36  Hun,  502  ;  o  X. 
>.,  325. 

Is  not  necessary  that  the  juror,  in  Ids  examination,  shall  swear  in  the 
words  of  thls'section.     People  r.  Mai  tell,  51  St.  Rep.,  079;  138  X,  Y. 

is  not  necessary  that  the  declarations  required  by  this  section,  be  made 
ally.     People  r.  Casey,  %  X.  Y..  123  :  2  X.  Y.  Cr.,  201. 
13  enough  if  they  are  made  in  substance.     Id. 

ie  juror  is  not  required  to  say  on  oath  that  he  kuotrx,  but  only  that  he 
re«,  that  he  will  not  be  influenced  by  his  previous  or  present  opinion  or 
'ession,  and  that  he  belifmt  that  he  can  render  an  impartial  verdict, 
ile  i\  Willett,  36  Him,  50:j :  3  X.  Y.  Cr..  326. 

juror,  who  has  read  and  talked  about  the  case  and  formed  an  opinion 
ie  guilt  or  innocence  of  the  accused,  but  who  declares  on  oath  that  his 
ion  woidd  not  influence  his  verdict,  and  that  he  could  render  an  impar- 
rerdict  according  to  the  evidence,  is  competent.  People  v.  Cornetti. 
.  Y.,  85 ;  1  X.  Y.  Cr..  305  ;  16  \V.  Dig.,  442. 

juror,  who  has  an  impression  as  to  the  guilt  or  innocence  of  the  accused, 
mpetent  within  the  established  rule,  il  he  testifies  that  he  will  be  gov- 
d  by  the  evidence,  that  his  previous  impression  will  not  influence  his 
ict,  that  it  is  his  belief  that  he  can  render  an  impartial  verdict  aceord- 
o  the  evidence,  and  that  he  will  give  the  accused  the  benefit  of  every 
>nable  doubt,  and  acquit  him,  if  such  doubt  exists.  People  v.  Clark.  2 
tep.,  543  ;  1  Silv.  (Ct.  App.),  166  ;  102  X.  Y.,  735. 

e  fact  that  a  juror  has  formed  an  opinion  as  to  the  guilt  or  innocence 
e  prisoner,  is  no  longer,  in  any  case,  a  legal  disqualification,  provided 
lakes  the  declaration  specified  in  this  section.  People  v.  Welch.  1  X. 
r.,  489  ;  Cox  v.  People,  80  N.  Y.,  513. 

i  existing  opinion  by  a  person,  called  as  ?>  juror,  of  the  guilt  or  innocence 
defendant  charged  with  crime  is  prima  facie  a  disqualification  ;  but  it 
t  a  conclusive  objection,  provided  the  juror  makes  the  declaration  spee- 
and  the  court,  as  judge  of  the  fact,  is  satisfied  that  such  opinion  will 
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not  influence  his  action.  People  v.  McQuacle,  18  St.  Rep.,  288 ;  110  N.  Y.. 
284  i  21  Abb.  N.  C, 444  ;  6  N.  Y.  Cr.,  1.  It  does  not  satisfy  the  requirement 
of  this  section  if  the  declaration  is  qualified  or  conditional  la.;  People 
v.  McGonegal,  48  St.  Rep..  903  ;  136  N.  Y.,  70. 

Prejudice  against  crime. — A  juror,  who  declares  on  oath  that,  not- 
withstanding an  opinion  or  impression  entertained  in  reference  to  the  charge 
to  l>e  investigated,  he  believes  that  he  can  render  a  verdict  without  being 
influenced  in  any  way  by  such  opinion,  is  competent.  People  v.  Crowle y. 
4N.  Y.  Or.,  35. 

The  bias  or  prejudice,  which  disqualifies  the  juror,  must  relate  to  the 
offense  of  which  the  party  stands  charged,  and  not  to  any  of  the  various 
defenses  or  collateral  issues  which  may  oe  interposed  and  created,  and  by 
which  the  accused  may  be  relieved  from  responsibility.  People  v.  Carpen- 
ter, 38  Hun,  492 ;  4  N.  Y.  Cr.,  45. 

Against  person. — A  statement  by  a  juror  that  he  has  so  strong  a  preju- 
dice against  a  person  charged  with  the  crime  for  which  the  defendant  is 
indicted,  that  it  would  take  overwhelming  evidence  to  remove  it,  does  not 
render  him  incomi>etent,  where  he  knows  nothing  about  the  case  and  has 
no  personal  feeling  against  the  defendant,  and  swears  that,  if  accepted, 
he  can  give  him  the  benefit  of  the  legal  presumption  of  innocence.  People 
v.  McGonegal,  48  St.  Rep.,  905  ;  136  N.  Y.,  62. 

In  People  v.  Larubia,  53  St.  Rep.  415;  69  Hun,  197;  23  N.  Y.  Supp.,579, 
where  the  killing  was  done  with  a  pistol  which  the  defendant  had  been  in 
the  habit  of  carrying,  a  juror,  on  his  voir  dire,  stated  that  he  had  a  great 
prejudice  against  defendant  because  lie  carried  a  pistol,  etc.,  it  was  held,  in 
the  absence  of  a  request  to  declare  on  oath  that  he  believed  that  such  prej- 
udice would  notinfluence  his  verdict,  and  that  he  could  render  an  unpartial 
verdict  according  to  the  evidence,  that  it  was  error  to  overrule  a  challenge 
for  actual  bias.  The  court,  on  this  ground,  distinguished  this  case  from 
People  v.  Carpenter,  102  N.  Y.,  238;  1  St.  Rep.,  648,  and  People  v.  McGonegal, 
48  St.  Rep.,  900. 

Against  defense.— The  existence  of  an  abstract  opinion,  on  the  part  of 
an  individual,  as  to  the  propriety  or  impropriety  of  certain  defenses  in  cases 
theretofore  coming  to  his  knowledge,  does  not  necessarily  disqualify  hiin 
from  sitting  in  other  cases,  even  where  such  defenses  are  intended'  to  be 
made.  People  v.  Carpenter,  1  St.  Rep.,  648  ;  102  N.  Y.,  245  ;  4  N.  Y.  Cr.. 
184. 

Disqualified. — A  person  is  not  a  competent  juror,  where  the  defendant 
is  required  to  introduce  evidence  to  remove  a  strong  impression,  before  his 
verdict  can  be  secured.     People  v.  Tyrrell,  3  N.  Y.  Cr.,  147. 

A  juror,  who  has  an  opinion  as  to* the  guilt  or  innocence  of  the  prisoner, 
which  he  describes  as  fixed  and  of  long  standing,  and  which  will  influence 
his  conduct  in  the  jurv-box,  is  properly  rejected.  People  t\  Wood,  48  St 
Rep.,  294;  131  N.  Y.,619. 

A  challenge  to  a  juror  by  the  people  is  properly  sustained  where  he  states 
that  he  will  follow  his  own  view  as  to  the  weight  to  be  given  to  circum- 
stantial evidence  in  disregard  of  the  instructions  of  the  court.  People  t\  Fan- 
shawe,  47  St.  Rep.,  331  ;  8  N.  Y.  Cr.,  326  ;  65  Hun,  77. 

Unless  the  three  things  specified  in  this  section  concur,  a  person  who 
has  formed  or  expressed  an  opinion  or  impression  in  reference  to  the  spilt 
or  innocence  of  the  defendant,  is  disqualified  to  sit  as  a  juror.  People  r. 
Casev,  96  N.  Y.,  118  ;  2  N.  Y.  Cr.,  197. 

Where  a  juror  states,  in  substance,  that  he  will  hesitate  to  convict,  even 
where  the  circumstances  are  of  such  a  character  as  to  establish  guilt  beyond 
a  reasonable  doubt,  a  challenge  on  the  part  of  the  people  is  properly  sus- 
tained. People  i».  Fanshawe,  50  St.  Rep..  4  ;  aflTg  47  Id.,  331  ;  65  Hun,  77: 
People  McQuade,  18  St.  Rep.,  288;  110  N.  Y.,  297  ;  People  v.  McGonegal, 
48  St.  Rep.,  900  ;  136  N.  Y.,  70. 

A  juror,  who  has  read  evidence  taken  on  the  coroner's  inquest  upon  the 
body  of  the  deceased,  is  properly  excluded  where  the  judge  is  not  satisfied 
that  such  juror  can  render  an  impartial  verdict  or  that  the  opinion  or  im- 
pression, which  he  has  formed  upon  reading  the  evidence,  will  not  influence 
his  verdict.     People  v.  Wilson,  15  St.  Rep.,  503  ;  109  N.  Y.,  858. 

Waiver. — Where  the  challenge  for  bias  is  improperly  overruled,  the  ex- 
clusion of  the  juror,  upon  a  peremptory  challenge,  does  not  affect  the  ten- 
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ability  of  the  exception.    People  r.  McGonegal.  48  St.  Rep. .  901 :  136  N.  Y. ,  70 ; 
People  v.  McQuade,  18  St.  Rep.,  288  ;  110  N.  Y.,  301  ;  6  N.  Y.  Cr.,  20. 

Error  in  overruling  a  challenge  fo*  bias  cannot  be  disregarded  on  the 
ground  that  the  exceptant  had  the  right  to  challenge  the  objectionable  juror 
peremptorily.  People  v.  McQuade,  18  St.  Rep.,  288  :  21  Abb.  N.  C,  444  :  110 
N.  Y.,  284;  6  N.  Y.  Cr.,  20.  Refusal  to  use  a  peremptory  challenge  does  not 
impair  the  right  to  rest  on  an  exception  to  error  in  the  determination  of  a 
challenge  for  cause.     Id. 

Where,  by  the  erroneous  ruling  of  the  court,  the  defendant  is  obliged  to 
exhaust  his  peremptory  challenges  in  getting  rid  of  objectionable  jurors, 
he  does  not  waive  his  objection,  by  thus  excluding  them  from  the  panel. 
People  v.  Casey,  96  N.  Y.,  118  ;  2  N.  Y.  Cr.,  201 ;  People  v.  Tyrrell,  3  Id., 
148. 

The  casual  ol>servations  of  the  court  of  appeals  in  People  v.  Casey,  96  N. 
Y.,  115  :  2  N.  Y.  Cr.,  194,  and  People  v.  Carpenter,  1  St.  Rep.,  648  ;  102  N.  Y., 
238 ;  4  N.  Y.  Cr.,  177,  where  the  point  was  not  a  material  one,  were  not  in- 
tended to  disturb  or  overrule  the  doctrine  that  the  defendant  does  not  waive 
an  exception  to  the  ruling  of  the  court  on  a  challenge  lor  cause,  by  the  fact 
that,  when  the  jury  was  sworn,  he  still  had  peremptory  challenges  unused. 
People  I?.  McQuade,  18  St.  Rep.  288;  6  N.  Y.  Cr.,  1,  32.  The  cases  of  People 
r.  Petmeckv,  2  N.  Y.  Cr.,  450;  and  People  r.  Tyrrell,  3  Id.,  142,  are  over- 
ruled on  tliis  point  by  People  v.  McQuade,  18  St 'Rep.  288;  6  N.  Y.  Cr.,  1. 

The  defendant's  objection  that  certain  jurors  should  have  been  rejected 
for  cause  is  of  no  avail,  where  they  were  subsequently  challenged  peremp- 
torily and  the  jury  accepted  by  him,  before  exhausting  the  number  of 
peremptory  challenges  allowed  him.  People  v.  Carr>enter,  1  St.  Rep.,  648  ; 
102  N.  Y.,243. 

In  People  v.  Price,  24  St,  Rep.,  934  ;  53  Hun,  189  ;  arTd,  119  N.  Y.,  650, 
writhout  written  opinion,  it  was  held  that  an  objection  and  exception  taken 
to  the  erroneous  ruling  of  the  court  to  the  effect  that  a  juror  was  not  disqual- 
ified, were  not  available  to  a  prisoner,  on  an  appeal  taken  by  him,  where 
mch  juror  was  thereafter  peremptorily  challenged  by  the  prisoner  and  ex- 
cluded from  the  panel,  and  it  appeared  that  the  prisoner  did  not,  ujkhi  the 
Tial,  exhaust  the  number  of  peremptory  challeugcs  given  to  liim  by 
aw. 

Where  the  challenge  for  bias  is  iniproi)erly  overruled,  the  exclusion  of  the 
juror,  upon  a  peremptory  challenge,  does  not  affect  the  tenabilitv  of  the 
exception.  People  v.  McGonegal,  48  St.  Rep.,  904  ;  136  N.  Y.,  66.  "The  de- 
fendant cannot  be  compelled  to  use  his  peremptory  challenges  for  such  a 
rarpose,  but  should  be  permitted  to  reserve  them  for  the  rejection  of  un- 
satisfactory jurors  against  whom  challenges  for  cause  could  not  be  sueeess- 
hilly  maintained.  Id.  ;  People  v.  McQuade,  18  St.  Rep..  288  ;  110  N.  Y.,  301  : 
People  v.  Bodine,  1  Denio,  308  ;  Freeman  r.  People,  4  Id.,  31. 

Review. — As  to  the  right  of  the  general  term  to  review  on  appeal  chal- 
enges  to  juror  under  this  section,  see  People  v.  Willett,  36  Hun,  503  ;  3  N.  Y. 
>.,  326. 

The  decision  of  the  trial  judge  in  overruling  the  challenge  is  reviewable 
n  the  court  of  appeals.    People  v.  Casey,  96  N.  Y.,  119  :  2  N.  Y.  Cr.,  197. 

This  court  must  determine  upon  the  evidence  elicited  by  the  examination 
)f  the  person  whether  he  is,  or  Is  not.  a  competent  juror.     Id. 

The  act  of  1872  has  been  literally  incorporated  into  subd.  2  of  this  section, 
ind  the  act  of  1873,  authorizing  a*  review  of  the  findings  of  fact  of  the  trial 
30urt  upon  such  a  challenge  was  repealed  when  this  Code  took  effect. 
People  v.  McGonegal,  48  St.  Rep.,  903  :  136  N.  Y,  68.  The  right  to  review 
in  such  cases  is  now  controlled  by  section  455.  post.    Id. 

Under  the  provisions  of  the  latter  section,  the  right  to  review  upon 
ippeal  is  limited  to  a  decision  of  the  trial  court  upon  a  matter  of  law  by 
which  the  substantial  rights  of  the  defendant  are  prejudiced;  and,  where  the 
disallowance  of  challenges  is  based  upon  some  evidence  to  sustain  it.  the 
decision  is  final  and  conclusive  and  not  reviewable  in  the  court  of  appeals. 
Id. 

The  decision  at  the  trial  as  to  the  indifference  of  a  juror  is  not  review- 
able in  the  court  of  appeals,  except  in  the  absence  of  sufficient  evidence  to 
support  it,  and  cannot  be  reviewed,  if  the  challenge  is  overruled,  unless  the 
evidence  discloses  a  condition  of  mind  on  the  part  of  the  juror,  which,  a* 
10 
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matter  of  law,  renders  him  incompetent  for  actual  bias,  after  applying  the 
test  allowed  by  subdivision  2  of  this  section.  Id  ;  People  v.  Mc  Quade,  18  St 
Rep.  2«8;  HON.  Y.,  301. 

The  case  of  People  v.  McGonegal,  48  St.  Rep.,  900  ;  136  N.  Y.f  62,  is  very 
full  and  instructive  as  to  the  competency  of  a  juror  who  has  formed  and 
expressed  an  opinion. 

See  People  i\  Hughes,  50  St.  Rep.,  65  ;  People  v.  Sharp,  5  N.  Y.  Cr.,  158; 
Greenfield  v.  People,  74  N.  Y.,  277  ;  People  v.  Petrea,  30  Hun,  104 ;  1  N.  Y. 
Cr.,  198. 

§  377.  Grounds  of  challenge  for  implied  bias.— A  challenge 
for  implied  bias  may  be  taken  for  all  or  any  of  the  following 
causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the 
person  alleged  to  be  injured  by  the  crime  charged,  or  on  whose 
complaint  the  prosecution  was  instituted,  or  to  the  defendant; 

2/  Bearing  to  him  the  relation  of  guardian  or  ward,  attorney 
or  client,  or  client  of  the  attorney  or  counsel  for  the  people  or 
defendant,  master  or  servant,  or  landlord  or  tenant,  or  being  a 
member  of  the  family  of  the  defendant,  or  of  the  person  alleged 
to  be  injured  by  the  offense  charged,  or  on  whose  complaint  the 
prosecution  was  instituted,  or  in  his  employment  on  wages; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action  or 
having  complained  against,  or  been  accused  by  him  in  a  criminal 
prosecution  ; 

4.  Having  served  on  the  gi-and  jury  which  found  the  indict- 
ment, or  on  a  coroner's  jury  which  inquired  into  the  death  of 
a  person  whose  death  is  the  subject  of  the  indictment ; 

5.  Having  served  on  a  trial  jury,  which  has  tried  another 
person  for  the  crime  charged  in  the  indictment ; 

G.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same 
indictment,  and  whose  verdict  was  set  aside  or  which  \yas  dis- 
charged without  a  verdict,  after  the  cause  was  submitted  to  it; 

7.  Having  served  as  a  juror,  in  a  civil  action  brought  against 
the  defendant,  for  the  act  charged  as  a  crime  : 

8.  If  the  crime  charged  1x3  punishable  with  death,  the  enter    , 
tainiug  of  such  conscientious  opinions  as  wourl  preclude  his 
iinding  the  defendant  guilty ;  in  which  case  he  shall  neither  be 
permitted  nor  compelled  to  serve  as  a  juror 

Conscientious  scruples.—  Where,  upon  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  a  juror,  challenged  by  the  people  for  bias,  testi- 
fied that  his  scruples  were  such  as  to  render  linn  extremely  reluctant  w 
find  the  defendant  guilty  of  murder  in  the  first  degree,  a  decision  sustain- 
ing the  challenge  was  held  not  to  be  error,  though  such  testimony  *** 
somewhat  modified  by  further  examination.  People  v.  Carolin,  24  St  Et?p-. 
507  ;  115  N.  Y.,  658  ;  7  N.  Y.  Cr.,125. 

Jurors,  who  have  conscientious  scruples  against  rendering  a  verdict  of 
guilt v  in  a  capital  case,  are  properly  excluded.  People  o.  Wood,  48  St  Rep.» 
204  :  181  N.  Y.,  619  ;  4  Silv.  (Ct.  App.),  41. 

Counsel. — Acquaintance  of  a  proposed  juror  with  counsel  and  consult* 
tion  with  him  on  some  occasion  not  connected  with  the  case  on  trial,  is  not 
ground  of  challenge  for  bias.  People  v.  McQuade,  18  St  Rep.,  288;  110  *• 
V.,  284  ;  21  Abb.  N.  C,  447  ;  6  N.  Y.  Cr.,  1. 

Defense. — The  grounds,  contained  in  these  several  subdivisions  of  »■ 
section,  do  not  include  any  bias  against  any  defense  that  might  be  inter* 
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posed  in  answer  to  the  crime  charged.  People  v.  Carpenter,  38  Hun,  492  ;  4 
N.  Y.  Cr.,  46. 

Master  and  servant. — A  person  is  not  incompetent  to  sit  in  a  criminal 
case  by  reason  of  his  being  an  employe*  of  a  corporation,  of  which  the  dis- 
trict attorney  is  president.    People  i\  Beckwith,  4  N.  Y.  Cr.,  385,  341. 

Relationship. — A  challenge  for  implied  bias  is  valid  where  the  proposed 
juror  is  a  third  cousin  of  the  complainant.  People  v.  Clark,  41  St  Rep., 
448 ;  62  Hun,  84  ;  16  N.  Y.  Supp.,  473.  474. 

The  method  of  computing  the  degrees  of  consanguinity  and  affinity  of 
jurors  in  civil  cases  (section  1166  of  Code  of  Civil  Procedure),  though  "this 
provision  does  not  in  terms  apply,  was  extended,  to  criminal  cases.    Id. 

See  People  v.  Hughes,  50  St.  Rep.,  65  ;  People  v.  Petrea,  30  Hun,  104. 

§  378.  Grounds  of  challenge  for  actual  bias.— A  challenge  for 
actual  bias  may  be  taken  for  the  cause  mentioned  in  the  second 
subdivision  of  section  376,  and  for  no  other  cause. 

See  People  v.  McQuade,  18  St.  Rep.,  288 ;  110  N.  Y.,  284.  21  Abb.  N.  C. 

§  379.  Exemption  not  a  ground  of  challenge.— An  exemption 
from  service  on  a  jury  is  not  a  cause  of  challenge,  but  the  privi- 
lege of  the  person  exempted. 

General  grounds  of  exemption.  Code  of  Civil  Procedure,  sections  1030, 
1031 ;  in  city  and  county  of.  New  York,  Id.,  sections  1081,  1082  ;  in  Kings 
county,  Id.,  sections  1127,  1128. 

§  880.  Causes  of  challenge,  how  stated.— In  a  challenge  for 
implied  bias,  one  or  more  of  the  causes  stated  in  section  377 
must  be  alleged.  In  a  challenge  for  actual  bias,  the  cause  stated 
iu  the  second  subdivision  of  section  376  must  be  alleged.  In 
either  case,  the  challenge  may  be  oral,  but  must  be  entered  upon 
the  minutes  of  the  court. 

See  People  v.  Otto,  4  N.  Y.  Cr.,  155  ;  101  N.  Y.f  690. 

By  this  section,  it  is  provided  that,  in  a  challenge  for  implied  or  actual 
bias,  the  causes,  stated  in  the  Code,  must  be  alleged  ;  and  that,  wherever 
the  challenge  may  be  overruled,  it  must  be  entered  upon  the  minutes  of  the 
court    People  v.  Larubia,  23  N.  Y  Supp.,  519. 

Where  a  juror  was  examined  for  actual  bias  by  the  people,  and  when 
their  challenge  was  withdrawn,  the  defendant  cross-examines  as  though  the 
challenge  had  been  renewed  on  his  part,  and,  at  the  end  of  the  examination, 
submitted  the  challenge  for  cause,  it  will  be  assumed  f,iat  it  was  W>  under- 
standing of  the  court  and  counsel  that  a  challeng  for  actual  bias  was 
pending.  Id.  In  such  case,  though  the  statute  has  not  been  strictly  com- 
plied with,  the  court  proj>erly  passed  upon  the  challenge.    Id. 

§  381.  Exceptions  to  challenge  and  denial  thereof.— The  ad- 
Verse  party  may  except  to  the  challenge,  in  the  same  manner  as 
to  a  challenge  to  the  panel ;  and  the  same  proceedings  must  be 
had  thereon,  as  prescribed  in  section  364,  except  that,  if  the 
challenge  be  allowed,  the  juror  must  be  excluded.  The  adverse 
party  may  also  orally  deny  the  fact  alleged  as  the  ground  of 
challenge. 

§  382.  Challenge,  how  tried  if  denied.— If  the  facts  be  denied, 
the  challenge  must  be  tried  by  the  court  which  must  either  allow 
°r  disallow  the  same  and  direct  an  entry  accordingly  on  the 
Minutes.  If  the  challenge  be  allowed,  the  juror  must  be  dis- 
charged. 

The  court  upon  a  criminal  trial,  is  the  trier  of  a  challenge  for  principal 
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cause,  aud  also  of  a  challenge  for  favor.    Greenfield  v.  People,  74  N.  Y.,  277. 
See  People  c.  Petrea,  30  Hun,  103  ;  1  N.  Y.  Cr.,  198. 

§  383.  Juror  challenged  may  be  examined  as  a  witness.—  Upon 
the  trial  of  a  challenge  to  an  individual  juror,  the  juror  chal- 
lenged may  be  examined  as  a  witness,  to  prove  or  disprove  the 
challenge  ;  and  is  bound  to  answer  every  question  pertinent  to 
the  inquiry  therein. 

The  challenged  juror  may  be  examined  as  a  witness  to  prove  or  disprove 
the  challenge.     People  v.  Welch,  1  N.  Y.  Cr.,  488. 

§  384.  Rules  of  evidence  on  trial  of  challenge.— Other  wit- 
nesses may  also  be  examined  on  either  side ;  and  the  rules  of  evi- 
dence applicable  to  the  trial  of  other  issues,  govern  the  admis- 
sion or  exclusion  of  testimony,  on  the  trial  of  the  challenge. 

The  same  rules  of  evidence  are  applicable  to  the  trial  of  a  challenge  for 
actual  bias  as  apply  to  the  trial  of  their  issues.  People  v.  Welch,  1  N.  Y. 
Cr.,  488. 

This  section  authorizes  the  examination  of  other  witnesses  on  either  side 
upon  the  trial  of  a  challenge  of  an  individual  juror.     Id. 

§  385.  Challenges.— Challenges  to  an  individual  juror  must 
be  taken,  first  by  the  people  and  then  by  the  defendant. 

Amended  by  chap.  360  of  1882. 

This  amendment  eliminated  from  the  original  section  the  words  "except 
those  which  are  peremptory." 

Order. — This  section,  so  far  as  it  requires  the  people  to  first  exercise  the 
right  of  peremptory  challenge,  is  imperative  and  not  directory.  People  r. 
McQuade,  18  St.  Rep.,  388  ;  110  N.  Y.,  284 ;  21  Abb.  N.  C,  435. 

This  section  is  not  a  mere  rule  of  procedure  for  the  orderly  conduct  of 
criminal  trials.     It  is  a  right  secured  to  the  defendant.     Id. 

All  that  this  section  requires  is  that  the  people  shall  exercise  its  right  to 
challenge  as  to  any  one  of  the  classes,  enumerated  in  the  following  section. 
before  the  defendant  can  be  called  upon  to  exercise  his  right  to  such  class. 
People  v.  McGonegal,  42  St.  Rep.,  310  ;  17  X.  Y.  Supp.,  150. 

This  and  the  next  section  are  to  be  read  together,  and  they  have  the  same 
meaning  as  though  the  legislature  had  declared  that  challenges  must  first 
be  made  by  the  people  and  then  by  the  defendant  in  the  order  enumerated 
in  the  latter  section.  People  e.  McGonegal,  48  St.  Rep.,  1)01  ;  136  N.  Y..  6-*>: 
aff'g  42  St.  Rep.,  310 ;  17  N.  Y.  Supp.,  150. 

The  prosecution  may  reserve  its  right  of  peremptory  challenge  to  the 

i'urors  in  each  case  until  after  the  challenges  on  lx)tn  sides  for  actual  Ma' 
iave  been  disposed  of,  but  it  must  exercise  such  right,  if  it  desires  to  do  *». 
before  it  is  known  whether  the  juror  is  satisfactory  to  the  defendant  and 
before  he  Ls  sworn  in  the  case.     Id. 

The  cases  of  People  v.  Casey,  96  N.  Y.,  115  ;  2  N.  Y.  Cr.,  194 ;  and  People 
v.  Carpenter,  1  St.  Rep.,  648  ;"  102  N.  Y.,  238  ;  4  N.  Y.  Cr.,  177,  were  limits! 
in  People  v.  McQuade,  18  St.  Rep.,  288  ;  110  N.  Y.,  284  ;  6  N.  Y.  Cr.,  32. 

§  380.  Order  of  challenges.— Challenges  of  either  party  must 
be  taken  : 

1.  To  the  panel ; 

2.  To  an  individual  juror,  for  a  general  disqualification; 

3.  To  an  individual  juror,  for  implied  bias  ; 

4.  To  an  individual  juror,  for  actual  bias  ; 

5.  Peremptory; 

Amended  by  chap.  360  of  1882. 

This  amendment  added  to  the  original  section  the  present  fifth  subdivision. 

See  notes  under  preceding  section. 
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der. — This  section  prescribes  the  order  in  which  challenges  shall  be 
i.  People  v.  McQuade,  18  St.  Rep.,  288  ;  6  N.  Y.  Cr.,  20 ;  110  N.  Y., 
21  Abb.  N.  C.,444. 

s  sufficient  if  the  different  classes  are  taken  up  seriatim,  and  in  the 
specified,  and  each  party  called  upon  to  determine  whether,  as  to  that 
it  is  desired  to  interjKxse  a  challenge  ;  the  people  first,  and  then  the 
idant.  People  v.  McGonegal.  48  St.  Rep.,  901 ;  136  N.  Y.,  70. 
Drdinary  practice,  the  challenges  for  cause  may  be  grouped.  Id.  One 
ination  will  be  sufficient  to  determine  whether  any  tenable  grounds 
for  any  of  them.  Id.  The  statements  made  upon  an  examination  to 
mine  one  ground  of  challenge  may  be  considered  by  the  court  in  de- 
ning  a  subsequent  challenge  upon  a  different  ground.  Id.  ;  Greeniield 
Dple,  74  N.  Y.,  277. 
People  c.  Welch,  1  N.  Y.  Cr.,  488. 

387.  Jury  to  be  sworn,  etc.— The  first  twelve  persons  who 

ar,  tis  their  names  are  drawn  and  called  who  are  proved  as 

lerent  between  the  parties,  and  are  not  discharged  or  ex- 

(1,  must  be  sworn  ;  and  constitute  the  jury  to  try  the  issue. 

?  statute  is  silent  as  to  the  time  when  the  jury  shall  be  sworn.  People 
rpenter,  1  St.  Rep.,  648  ;  102  N.  Y.,  348.  The  trial  court,  in  its  discre- 
may  determine  tne  practice.    Id. 
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iPTER  I.  The  trial. 

II.  Conduct  of  the  jury,  after  the  cause  is  submitted  to  them. 
III.  The  verdict. 

CHAPTER  I. 

THE  TRIAL. 

ON  388.  In  what  order  trial  to  proceed. 

380.  Defendant  presumed  innocent,  until  contrary  proved.  In  case 
of  reasonable  doubt,  entitled  to  acquittal. 

390.  When  reasonable  doubt  of  which  degree  he  is  guilty,  he  must  be 

convicted  of  the  lowest. 

391.  Separate  trial  of  defendants  jointly  indicted. 

392.  Rules  of  evidence.     Evidence  of  certain  children,  how  received. 

393.  Defendant  as  witness.  * 

394.  Compensation  of  witness. 

395.  Confession  of  defendant,  when  evidence,  and  its  effect. 

396.  397.  Evidence  on  trial  for  treason. 

398.  Evidence  on  trial  for  conspiracy. 

399.  Conviction  cannot  be  had  on  testimony  of  accomplice,  unless 

corroborated. 

400.  If  testimony  show  higher  crime  than  that  charged,  court  may 

discharge  jury,  and  hold  defendant  to  answer  a  new  indictment. 

401.  If  new  indictment  not  found,  defendant  to  be  tried  on  the  original 

indictment. 

402.  Court  may  discharge  jury,  where  it  has  not  jurisdiction  of  the 

offense,  or  the  facts  do  not  constitute  an  offense. 

403.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  the 

offense,  when  committed  out  of  the  state. 

404—407.  Proceedings  in  such  case,  when  offense  committed  in  the 
state. 

408,  409.  Proceedings,  if  jury  discharged  because  the  facts  do  not  con- 
stitute an  offense. 
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Section  410.  When  evidence  on  either  side  is  closed,  court  may  advise  acquit- 
tal.   Effect  of  the  advice. 

411.  View  of  premises,  when  ordered,  and  how  conducted. 

412.  Duty  of  officer  as  to  jury. 

413.  Knowledge  of  juror,  to  be  declared  in  court,  and  juror  to  be  sworn 

as  witness. 

414.  Jurors  may  be  permitted  to  separate  during  the  trial.    If  kept 

together,  oath  of  the  officers. 

415.  Jurors  not  to  converse  together  on  the  subject  of  the  trial,  nor 

form  an  opinion  until  the  cause  is  submitted. 

416.  Proceedings,  where  juror  becomes  unable  to  perform  his  duty 

before  conclusion  of  trial. 

417.  Court  to  decide  questions  of  law  arising  during  trial. 

418.  On  indictment  for  libel,  jury  to  determine  law  and  fact, 

419.  In  all  other  cases,  court  to  decide  questions  of  law,  subject  to 

right  of  defendant  to  except. 

420.  Charge  to  jury. 

421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of  officers; 

oath  of  the  officers. 

422.  When  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

§  388.  In  what  order  trial  to  proceed.— The  jury  having  been 
impaneled  and  sworn,  the  trial  must  proceed  in  the  following 
order : 

1.  The  district  attorney,  or  other  counsel  for  the  people,  must 
open  the  case,  and  offer  the  evidence  in  support  of  the  indict- 
ment; 

2.  The  defendant  or  his  counsel  may  then  open  his  defense, 
and  offer  his  evfdenee  in  support  thereof ; 

3.  The  parties  may  then,  respectively,  offer  rebutting  testi- 
mony, but  the  court,  for  good  reason,  in  furtherance  of  justice, 
may  permit  them  to  offer  evidence  upon  their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side,  or  on  both  sides,  without 
argument,  the  defendant  or  his  counsel  must  commence,  and  the 
counsel  for  the  people  conclude  the  argument  to  the  jury ; 

5.  The  court  must  then  charge  the  jury. 

This  section  seems  to  apply  to  all  trials  without  reference  to  what  kind  of 
defense  the  defendant  interposes.  People  t\  Connor,  48  St.  Rep.,  28;  65 
Hun,  392;  8  N.  Y.  Cr.,  443. 

No  provision  is  made  by  the  Code  for  a  separate  trial  in  case  there  are 
more  than  one  issue.     Id.     A  complete  trial  involves  the  disposition  of  all 
the  issues  so  iar  as  it  is  necessary  in  order  to  arrive  at  a  final  judgment    Id- 
See  People  v.  Dumar,  11  St.  Rep.,  19 ;  106  N.  Y.,  505  ;  8  N.  Y.  Cr.,  263. 

§  389.  Defendant  presumed  innocent,  until  contrary  proved. 
In  case  of  reasonable  doubt,  entitled  to  acquittal.— A  defendant 
in  a  criminal  action  is  presumed  to  be  innocent,  until  the  con- 
trary be  proved ;  and  in  case  of  a  reasonable  doubt  whether  his 
guilt  is  satisfactorily  shown,  he  is  entitled  to  an  acquittal. 

Burden. — The  burden  is  upon  the  people  to  show  the  guilt  of  the  accused. 
People  v.  Benedict,  49  St.  Rep.,  286  ;  21  N.  Y.  Supp.,  61.  The  testimony  of 
facts,  legitimately  pointing  in  that  direction,  should  be  given.    Id. 

A  jury  are  never  required  to  find  that  it  was  not  possible  for  another  to 
have  committed  the  crime,  before  they  can  convict  the  prisoner  on  triaL 
People  v.  Riley,  3  N.  Y.  Cr..  374.     Poole  v.  People.  80  N.  Y.  645. 

Reasonable  doubt.— The  rule  that,  in  criminal  cases,  the  defendant  are 
entitled  to  the  benefit  of  a  reasonable  doubt,  applies  n6t  only  to  the  case  as 
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he  prosecution,  but  to  any  defense  interposed.  People  v.  Riordan, 
».,  531  ;  117  N.  Y.,  73.  If,  taking  the  whole  case  together,  the  evi- 
the  prosecution  and  the  evidence  respecting  the  defense,  the  jury 
doubt  of  the  guilt  of  the  prisoner,  they  must  acquit.  People  v. 
St.  Rep.,  823 ;  117  N.  Y.,  480.  See  People  v.  Downs,  34  St.  Rep., 
*.  Y.,  558. 

r  to  convict,  the  guilt  must  be  established  beyond  a  reasonable, 
d  a  possible,  doubt.     People  v.  Riley,  3  N.  Y.  Cr.,  874. 
lable  doubt  as  to  any  element  of  the  crime  entitles  the  defendant 
tittal.     People  t?.  Willett,  36  Hun,  500. 

e  is  applicable  in  respect  to  the  degree  of  the  crime  charged,  and 
sseutial  requisite  of  that  degree.     Id. 

ury  lias  a  reasonable  doubt  as  to  the  truth  of  any  one  of  the 
;here  is  a  reasonable  doubt  whether  defendant's  guilt  is  satisfac- 
vn.  and  he  is  entitled  to  an  acquittal.  People  v.  Downs,  29  St. 
7  N.  Y.  Cr.,  481 ;  56  Hun,  11  ;  8  N.  Y.  Supp.,  524. 
he  jury  entertain  a  reasonable  doubt  as  to  the  defendant's  guilt, 
led  to  a  verdict  of  acquittal.  People  v.  Reavey,  38  Hun,  427. 
efit  of  a  reasonable  doubt,  if  it  arise  from  the  evidence,  that  the 
is  guilty  of  the  crime,  should  be  given  to  him.  O'Connell  v.  Peo- 
Y.,  377. 

e  of  law,  that  gives  to  a  person  accused  of  crime  the  benefit  of 
onable  doubt,  is  always  one  for  the  jury  under  proper  instruc- 
the  court.  People  v.  Davis,  46  St.  Rep.,  214. 
is  reasonable  doubt  as  to  the  prisoner's  sanity  arising  upon  the 
in  the  case,  and  upon  nothing  else,  the  jury  should  give  him  the 
such  doubt  and  acquit  him.  Walker  v.  People,  1  N.  Y.  Cr.,  7, 22. 
»vidence  has  been  given  to  support  the  defense  of  insanity,  then 
ution  holds  the  affirmative,  and  if  a  reasonable  doubt  of  sanity 
n  the  evidence,  the  defendant  is  entitled  to  the  benefit  of  that 
eople  v.  Coleman,  1  N.  Y.  Cr.,  5. 

inition  that  a  reasonable  doubt  "  is  not  a  mere  guess  or  surmise 
lan  may  not  be  guilty,  it  is  such  a  doubt  as  a  reasonable  man 
ertain  after  a  fair  review  and  consideration  of  the  evidence — a 
which  some  good  reason  arising  from  the  evidence  can  be  given," 
ved  by  the  court  of  appeals  in  People  v.  Guidici,  100  N.  Y.,  503  ;  3 
559.  * 

ble  doubt  is  such  a  doubt  as  honest,  conscientious,  painstaking 
entertain  upon  a  state  of  facts  presented  to  them.  People  v. 
Y.  Cr.,  306. 

lry  have  any  reasonable  doubts  upon  any  facts  which  are  neccs- 
>nvict  the  defendant,  he  is  entitled  to  be  acquitted.  People  v. 
)0  N.  Y.,  503  ;  3  N.  Y.  Cr.,  558. 

dant  is  entitled  to  have  the  jury  instructed  that  the  law  presumes 
innocent  of  the  crime  charged,  until  the  contrary  is  proved.  Peo- 
Houton,  38  Hun.  170.  An  instruction  that  thejury  must  be  sat- 
•nd  a  reasonable  doubt  of  his  guilt  is  not  equivalent.  Id. 
rt  is  not  bound  to  subdivide  the  point  of  reasonable  doubt  by 
to  any  particular  branch  of  the  case.     People  r.  Reavey,  38  Hun, 

j\  in  order  to  convict  the  defendant,  are  required  to  find  that  the 
inted  remove  reasonable  doubt  of  his  guilt.  People  r.  Newton.  3 
406.  Such  conclusion  must  be  based  on  testimony  of  facts  legiti- 
inting  in  that  direction.     Id. 

?  is  not  applicable  to  an  action  for  a  penalty  in  which  the  people 
y  plaintiff.  People  r.  Hrigga,  22  St.  Rep.,  3*17  ;  114  N.  Y.,  65. 
stion  of  reasonable  doubt  is  always  one  for  the  jury  under  proper 
is  from  the  court.  People  r.  Davis.  46  St.  Rep.,  214.  When  there 
e  upon  which  the  jury  might,  or  might  not,  entertain  rational 
s  not  for  the  court  on  appeal  to  say  that  the  jury  should  have 
nd  have  given  the  defendant  the  benefit  of  such  doubt  by  his 

Id. 
>le  t\  Brickner,  8  N.  Y.  Cr.,  221,  $23 ;  15  N.  Y.  Supp.,  530,  531. 

When  reasonable  doubt  of  which  degree  he  is  guilty, 
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he  must  be  convicted  of  the  lowest.— When  it  appears  that  a  de- 
fendant has  committed  a  crime,  and  there  is  reasonable  ground 
of  doubt,  in  which  of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  those  degrees  only. 

A  jury  have  no  right  to  convict  of  a  less  degree  of  a  crime,  simply  because 
they  doiibt  whether  the  defendant  committed  a  greater  degree,  but  the  de- 
ments which  constitute  such  degree  must  themselves  be  proved.  People  r. 
Downs.  2»  St.  Rep.,  117  ;  56  Hun,  5  ;  7  N.  Y.  Cr.,  481. 

See  iVople  r.  Davis,  46  St.  Rep.,  214. 

§  301.  Separate  trial  of  defendants  jointly  indicted.— When 
two  or  more  defendants  are  jointly  indicted  for  a  felony,  any  de- 
fendant requiring  it,  must  be  tried  separately.  In  other  cases, 
defendants  jointly  indicted  may  be  tried  separately  or  jointly 
in  the  discretion  of  the  court. 

The  right  of  the  prosecution  to  try  the  prisoner  separately  is  fixed  by  this 
section.     People  r.  Clark,  4  N.  Y.  Cr.,  575. 

Discretion. — The  making  or  refusing  an  order  directing  one  of  several 
persons  jointly  indicted  to  be  tried  separately,  is  within  the  discretion  of 
the  trial  court.  People  r.  Clark,  8S  Hun.  214  ;  2  St.  Rep.,  540  ;  102  N.  Y., 
735  :  4  N.  Y.  Cr.,  575  ;  1  Silv.  (Ct.  Apr*.),  162. 

Proof. — When  a  party  jointly  indicted  with  another  for  an  offense, 
charged  to  have  been  the  result  of  their  joint  act,  is  tried  separately,  either 
upon  his  own  election  or  otherwise,  the  indictment  is  well  supported  by 
proof  sufficient  to  warrant  a  conviction  if  the  party  on  trial  haa  been  in- 
dicted for  the  offense  alone.  People  v.  Cotto,  42  St.  Rep.,  716  ;  131  N.  Y., 
580:  4  Silv.  (Ct.  App.),  10. 

§  392.  Rules  of  evidence.  Evidence  of  certain  children,  how 
received.— The  rules  of  evidence  in  civil  cases  are  applicable  also 
to  criminal  cases  except  as  otherwise  provided  in  this  Code. 
Whenever  in  any  criminal  proceedings  a  child  actually  or 
apparently  under  the  age  of  twelve  years  offered  as  a  witness 
does  not  in  the  opinion  of  the  court  or  magistrate  understand 
the  nature  of  an  oath,  the  evidence  of  such  child  may  be  received 
though  not  given  under  oath  if,  in  the  opinion  of  the  court  or 
magistrate,  such  child  is  possessed  of  sufficient  intelligence  to 
justify  the  reception  of  the  evidence.  But  no  person  shall  be 
held  or  convicted  of  an  offense  upon  such  testimony  unsup- 
ported by  other  evidence. 

Amended  by  chap.  279  of  1892. 

This  amendment  added  to  the  original,  all  after  the  first  sentence  of  the 
present  section. 

Same. — The  rules  of  evidence  are  the  same  in  civil  and  criminal  cases, 
except  as  otherwise  provided  by  this  section.  People  v.  Burns,  2  N.  Y.  Cr.. 
427. 

This  section  provides  that  the  rules  of  evidence  in  civil  cases  are  app*1* 
cable  also  to  criminal  cases.     People  v.  Hill,  47  St.  Rep.,  779  :  65  Hun,  42V. 

Section  834  of  Civil  Code.— Section  834  of  the  Code  of  Civil  Proced- 
ure was  made  applicable  to  criminal  actions  by  the  amendment  of  1879. 

This  section  makes  section  834  of  the  Code  of  Civil  Procedure  applied 
to  criminal  trials.  People  r.  Brower,  24  St.  Rep.,  939;  53  Hun,  219;  6N^- 
Supp.,  731;  People  r.  Murphy,  101  N.  Y.,  129. 

\\  hatever  j>ossible  doubt  may  have  existed  that  section  834  of  the  Code*)* 
Civil  Procedure  is  applicable  to  criminal  actions  is  fairly  dispelled  by  this 
section.     People  v.  Murphy,  4  N.  Y.  Cr.,  98. 

Husband  and  wife.— As  to  admissibility  of  confidential  communication* 
between  husband  and  wife  on  the  trial  of  either  when  indicted  or  accu*d 
of  a  crime,  see  People  r.  Lewis,  42  St.  Rep.,  772;  16  N.  Y.  Supp.,  884. 
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.on. — The  record  of  conviction  for  a  crime  or  misdemeanor  is 

n  evidence,  to  affect  the  weight  of  the  testimony  of  a  witness  in 

iction.     People  r.  Kelly,  33  Hun,  304;  3  N.  Y.  Or.,  47. 

t  cannot  be  discredited  by  showing  that  he  has  been  indicted. 

en  c.  Berdell.  41  St.  Rep..  314:  130  N.  Y..  145. 

jll  v.  Amer.  Co-oi>erative  R.  Assn.,  1  Silv.  (Sup.  Ct.).  253.  note. 

Defendant  as  witness.— The  defendant  in  all  cases  may 
a  witness  in  his  own  behalf,  but  his  neglect  or  refusal 
does  not  create  any  presumption  against  him. 

itional. — The  provisions  of  this  section  are  not  in  conflict  with 
*t.  1,  of  the  state  constitution.     People  c.  Courtney,  31  Hun,  202  ; 
557;  94  N.  Y..  -JU0. 

on. — The  law ,  so  far  as  it  can,  ]  >roteets  a  defendant,  who  omits  to  be 
l  having  that  tact  weigh  against  him.  People  t\  Tice,  43  St.  Rep., 
1\,  050;  4  Silv.  (Ct.  AppA  104. 

ct  attorney  violates  the  rights  of  the  defendant  in  commenting 
upon  the  significance  of  the  hitter's  neglect  or  refusal  to  testify 
behalf.    People  r.  Rose,  22  St.  Rep. ,  393;  52  Hun,  38;  4  N. Y.  Supp.\ 

ical  meaning  of  this  section  is  that  the  court  and  jury  must,  so 
can.  determine  the  defendant's  case  without  prejudice  or  infer- 
t  him.  founded  upon  his  omission  to  testify.  Id. 
al  prosecutions,  the  fact  that  the  prisoner  "does  not  avail  himself 
rfion  of  this  section,  is  not  to  militate  against  him.  Sigcl  v.  Sigel, 
399. 
ltory  declaration  Is  not  in  accord  with  experience.     People  ?\ 

himself  as  witness.— The  accused  is  not  compelled,  by  this 
Income  a  witness.  People  c.  Tice,  43  St.  Rep.,  o7G;  131  N.Y., 
(Ct.  A  pp.),  104.  But  if  he  accepts  the  privilege,  he  takes  it  witli 
t  dangers.     Id. 

dant  cannot  be  compelled  to  be  a  witness  against  himsett;  but, 
ig  to  take  the  stand,  he  waives  the  constitutional  protection, 
examined  in  the  same  manner  as  any  other  witness.  Connors 
)  N.  Y.,  240;  People  v.  Guidici,  100  id.,  503;  3  N.  Y.  Cr.,  551. 
dant,  by  making  himself  a  witness,  becomes  subject  to  the  same 
ss-examination  made  applicable  to  other  witnesses  in  legal  pro- 
>eople  v.  Courtney,  94  N.  Y.,  490;  1  N.  Y.  Cr.,  490;  1  N.  Y.  Cr.. 
v.  Casey,  72  N.  Y.,  394. 

tnt,  who  has  availed  himself  of  the  privilege,  accorded  him  by 
estifving,  cannot  afterwards  object  that  hi*  rights  were  violated 
permitted  to  avail  himself  of  that  privilege.     People  v.  Court- 
is 202;  1  N.  Y.  Cr..  557. 

of  ap]>eals  has  announced  in  many  cases  that  an  accused  ]>ersoii. 
»s  a  witness  in  his  own  behah'.  thereby  places  himself  in  the 
inv  other  witness  in  respect  lo  the  right  ol  cross-examination. 
ee,43  St.  Rep.,  576;  131  X.  Y.,057;  4  Silv.  (Ct.  App.),  104:  Bran- 
le.  42  N.  Y.,  205:  Connors  v.  People.  50  id.,  240:  Stover  r.  People, 
People  r.  Casev,  72  id.,  3'.M;  People  v.  Crapo,  7G  id.,  2H8;  People 
1  id..  137. 

Df  cross-examination.— The  extent  to  which  the  cross-exam- 
prisoner,  as  a  witness  on  the  trial,  may  be  carried,  is  necessarily 
n  the  discretion  of  the  trial  court.  People  r.  Clark,  2  St.  Rep., 
(Ct.  App.),  100:  102  N.Y.,  730. 

}  and  extent  of  the  cross-examination  of  a  defendant,  who  makes 
itness.  is  within  the  discretion  of  the  trial  judge,  provided  only 
es  to  relevant  matters  or  to  matters  affecting  credibility.  People 
it.  Rep.,  570;  131  N.  Y.,  057;  4  Silv.  (Ct.  App.).  104. 
ity.— It  was  held,  in  People  r.  Kiernan.  3  N.  Y.  Cr.,  247.  that  it 
>r  for  the  court  to  charge  that  the  defendant,  who  had  testified, 
tless,  everv  interest  in  this  world  to  falsify,  if  falsifying  would 
iimunity  to  him,  and  he  is  undoubtedly  to  l>e  judged  bearing 
i,  but  h»  is  not  to  be  discredited  for  that  reason." 
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Where  the  accused  testifies  in  his  own  behalf,  on  the  trial  of  an  indictment 
for  rape,  it  is  not  improper  for  the  trial  court  to  instruct  the  jury  that. while 
his  evidence  is  to  be  considered  as  that  of  any  other  witness,  they  should,  in 
determining  his  credibility,  consider  the  fact  that  he  stands  charged  with 
the  commission  of  a  serious  criminal  offense.  People  v.  Crowley,  1  St  Rep., 
388:  102  N.  Y.,  234;  4  N.  Y.  Cr.,  168. 

Where  the  defendant  testifies  in  his  own  behalf,  the  jury  have  a  right  to 
disbelieve  his  story.     People  v.  Roehl,  52  St.  Rep.,  147. 

The  jury  are  not  bound  to  accept  the  exculpatory  statements  of  defendant 
as  unquestionably  true.     People  t\  Beck  with,  4  N.  Y.  Cr.,  337. 

Perjury. — This  section,  which  allows  a  witness  to  take  the  stand  in  his 
own  behalf,  subjects  him  to  the  same  consequences  as  other  witnesses,  and 
exposes  him,  where  he  gives  false  testimony  knowingly,  to  prosecution  by 
way  of  indictment  afterwards,  though  his  testimony  may  result  in  his  favor. 
People  v.  Sculley,  3  N.  Y.  Cr.,  245. 

§  394.  Compensation  of  witnesses.— The  rules  as  to  the  com- 
pensation of  witnesses  attending  trials  in  criminal  cases,  pre- 
scribed by  special  statutes,  are  continued  as  there  defined. 

See  sections  615  and  731,  post. 

S  395.  Confession  oi  defendant,  when  evidence,  and  its  effect - 
A  confession  of  a  defendant,  whether  in  the  course  of  judicial 
proceedings  or  to  a" private  person,  can  be  given  in  evidence 
against  him  unless  made  under  the  influence  of  fear  produced 
by  threats,  or  unless  made  upon  a  stipulation  of  the  district  at- 
torney, that  he  shall  not  be  prosecuted  therefor  ;  but  is  not  suf- 
ficient to  warrant  his  conviction,  without  additional  proof  that 
the  crime  charged  has  been  committed. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App.),  518.  519,  520,  522.5ft 
5^4,  525,  526. 

The  case  of  People  v.  Mondon.  38  Hun,  188  ;  4  N.  Y.  Cr.,  112,  was  reversed 
in  2  St.  Rep.,  713;  103  N.  Y.,  211. 

The  reference  in  People  v.  Mondon,  2  St.  Rep.,  713  ;  103  N.  Y.,  211 ;  4  V 
Y.  Cr.,  501,  to  section  395  of  Penal  Code  should  be  to  this  section  of  Crim- 
inal Code. 

The  reference  to  this  section  in  People  r.  Welch,  1  N.  Y.  Cr.,  488,  shuuM 
be  to  section  361,  ante.  * 

This  section  does  not  supersede  the  case  of  People  r.  McMahon.  15  >T.  Y.. 
484,  nor  is  the  case  of  People  0.  Mc-Gloin  in  conflict  with  the  former  ca^- 
People  0.  Mondon,  2  St.  Ren.,  793 ;  103  N.  Y.,  218,  219 ;  4  N.  Y.  Cr.,  FA 

Common-law  rule.— This  section  has  not  changed  the  rule  of  the  am- 
nion law  in  favor  of  one  charged  with  crime.  People  c.  McCallam,  S  >' -^ 
Cr.,  100. 

The  rule,  established  by  this  section,  is  founded  upon  the  common-la* 
rule  on  the  subject  of  confessions,  but  is  much  more  definite  and  stringent 
People  r.  Mondon,  2  St.  Rep.,  793  ;  103  X.  Y.,  219;  4  N.  Y.  Cr..  559. 

This  provision  was  not  intended  to  apply  to  any  but  voluntary  confessions- 
or  to  change  the  statutory  rules  relating*  to  the  examination  of  prisoner* 
charged  with  crime.    Id. 

Before  Code. — The  following  propositions  were,  prior  to  the  adopts 
of  this  Code,  well  settled  by  law  in  this  state  :  First.  All  confer* ,n* 
material  to  the  Issue,  voluntarily  made  by  a  party,  whether  oral  or  writ^0- 
and  however  authenticated,  were  admissible  as  evidence  against  him  on  a 
trial  for  a  criminal  offense.  People  r.  Wentz,  37  N.  Y.,  303.  Second.  lj 
was  no  objection  to  the  admissibility  of  such  confessions,  that  they  h^ 
been  taken  under  oath  from  a  person  attending  before  a  coroner,  in  ot*u 
dience  to  a  subpoena,  upon  an  inquiry  conducted  pursuant  to  law.ifl*0 
the  causes  of  a  homicide.  Hendnckson  v.  People,  10  N.  Y..  13.  Third' 
That  the  confession  or  declaration  sought  to  be  given  in  evidence  ?■*? 
writing  and  purported  to  be  sworn  to,  was  no  objection  to  its  admissibihy » 
unless  it  also  appeared  that  it  was  taken  before  a  magistrate  upon  a  jw* 
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J  investigation  against  the  person  accused  of  the  commission  of  the  crime, 
ople  v.  McGloin,  91  N.  Y..  247 ;  1  N.  Y.  Cr.,  154. 

What  is  not. — A  statement  by  the  defendant,  denying  any  criminal  act 
d  explaining  to  his  own  advantage  a  suspicious  circumstance,  is  not  to 
deemed  a  confession  under  this  section.  People  v.  McCallam,  3  N.  Y. 
.,  197. 

Voluntary.— -The  object  of  this  section  is  to  declare  what  'confessions 
ill  be  deemed  voluntary,  and,  therefore,  admissible,  whether  made  out 
court  to  a  private  person,  or  in  court,  or  in  the  course  of  any  judicial 
xjeeding  between  any  parties.  People  v.  Mondon,  2  St.  Rep..  713  ;  103  N. 
.221;4N.  Y.  Cr.,  559. 

rhe  test  of  admissibility  of  the  statements  of  a  party  accused  of  the  com- 
ssion  of  the  crime,  whether  made  in  the  course  of  judicial  proceedings 
not,  is  whether  they  were  voluntary.  People  v.  Chapleau,  30  St.  Rep., 
>;  121  N.  Y.,  274.  This  can  be  determined  by  their  nature  and  the  cir- 
mstances  under  which  made.  Id.  If  in  all  respects,  and  however 
wed,  they  could  onlv  have  been  the  voluntary  and  uninfluenced  state- 
•nte  of  the  individual,  no  principle  of  law  warrants  their  exclusion  and 
?  Code  expressly  authorizes  their  being  given  in  evidence  upon  the  trial. 

V  voluntary  confession  is  one  proceeding  from  the  spontaneous  sugges- 
Q  of  the  party's  own  mind,  free  from  the  influence  of  any  extraneous 
turbing  cause.  People  v.  McMahon,  15  N.  Y.,  384  ;  People  v.  Chapleau, 
te. 

*Yhere  the  evidence  does  not  disclose  any  threats,  nor  authorize  an  infer- 
os that  the  confession  was  made  under  the  influence  of  fear,  the  state- 
nt,  though  sworn  toby  the  accused,  is  in  no  respects  compulsory,  and  is 
nissible  in  evidence  under  this  section.  People  v.  McGloin,  91  N.  Y., 
;  1  N.  Y.  Cr.,  154  ;  12  Abb.  N.  C,  172  ;  16  W.  Dig.,  255. 
n  People  r.  Kurtz,  3  St.  Rep.,  715  ;  42  Ilun,  335,  it  was  held  that  thecon- 
sion  was  not  shown  to  be  so  clearly  voluntary,  under  this  section,  that  it 
3  admissible. 

[oluntary  statements  by  defendant,  on  his  arrest,  as  to  the  offense  with 
ich  he  is  charged,  made  to  the  officers  having  him  in  custody,  are  ad- 
wible  against  him.  People  r.  Cliacon,  3  N.  Y.  Cr.,  425. 
roluntary  statements  of  a  prisoner,  made  after  his  arrest,  are  properly 
nitted  in  evidence  upon  his  trial.  Willett  c.  People,  27  Him,  469. 
Examination. — An  examination  of  a  person,  arrested  on  a  criminal 
rge,  which  is  conducted  in  violation  of  the  provisions  of  this  section,  is 
admissible  against  him  on  his  trial  for  the  offense.  People  v.  Mondon, 
t.  Rep.,  713;  103  N.  Y.,  220  ;  4  N.  Y.  Cr.,  559. 

l  statement  not  taken  under  or  in  reference  to  the  provisions  of  sections 
,  199  and  200,  ante,  is  entirely  extra-judicial,  and  is  governed  and  con- 
led  in  its  value  and  effect  as  evidence,  bv  this  section.  People  v. 
/loin,  28  Hun,  150  ;  1  N.  Y.  Cr.,  110  ;  16  W.  fiig.,  138. 
oluntary  confessions,  when  fairlv  proven,  constitute  evidence  of  a  high 
racter.  People  p.  Bishop,  53  St.  *Rep.,  61  ;  69  Hun,  105. 
teforo  coroner. — The  statement  of  a  prisoner  before  the  coroner  and 
y:  if  made  at  his  own  election  and  request,  and  without  the  operation  of 
influences  of  fear,  produced  by  threats,  or  of  hope,  under  a  stipulation 
the  would  not  be  prosecuted,  Ls  admissible,  under  the  provisions  of  this 
ion,  on  a  trial  against  him  to  prove  the  homicide.  People  r.  Chapleau, 
*t  Rep.,  989  ;  121  X.  Y.,  272. 

mere  consciousness  of  being  suspected  of  a  crime  does  not  so  disqualify  a 
son  that  his  testimony,  in  other  respects  freely  and  voluntarily  given, 
>re  the  coroner,  cannot  be  used  against  him  on  his  trial  on  a  charge, 
*equently  made,  of  such  crime.  Tcachout  v.  People,  41  N.  Y.,  7. 
Hien  a  coroner's  inquest  is  held  before  it  has  been  ascertained  that  a 
ue  has  been  committedl  or  before  any  person  has  been  arrested  charged 
h  a  crime,  the  testimony  of  a  witness,  who  is  called  and  sworn  before 
h  jury,  maybe  used  against  him  on  his  trial,  in  case  he  shall  afterwards 
charged  with  the  crime.  People  r.  Mondon.  2  St.  Rep.,  713:  103  N.  Y.r 
:  4  X.  Y.  Cr.,  559.  The  mere  fact  that,  at  the  time  of  his  examination, 
»vas  aware  that  a  crime  was  suspected,  and  that  he  was  suspected  of  being 
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the  criminal,  will  not  prevent  his  being  regarded  as  a  mere  witness,  who 
testimony  mav  l>e  afterwards  given  in  evidence  against  himself.     Id. 

A  declaration  or  statement,  made  before  the  accused  was  conscious 
being  charged  with,  or  suspected  of,  the  crime,  is  admissible  in  all  case 
whether  made  under,  or  without,  oath,  uj>on  a  judicial  proceeding  orothc 
wise.     People  r.  McMahon,  15  X.  Y.,384. 

Statement**  made  by  the  defendant,  as  a  witness  at  the  coroner  s  inque> 
before  the  witness  has  been  charged  with  the  murder,  and  before  it  vv; 
ascertained  that  a  murder  had  been  committed,  are  admissible  in  evidene 
against  him  iq>on  a  trial  for  murder.     Hendrickson  r.  People,  10  N.  Y.,  13. 

But,  where  it  api>ears,  at  the  time  of  a  witness'  examination  before  j 
coroner  s  jury,  that  a  crime  has  been  committed,  and  that  he  is  in  custodj 
as  the  supposed  criminal,  he  is  not  regarded  merely  as  a  witness,  but  asar 
accused  party,  to  be  treated  in  the  same  manner  as  though  brought  befon 
a  committing  magistrate,  and  liis  examination,  if  not  taken  iu  eonfoniiitt 
with  the  provisions  of  sections  196  to  200  inclusive  of  this  Code,  cannot  Ik 
used  against  him  on  Ids  trial  for  the  offense.     People  r.  Mondon,  ante. 

From  the  time  that  the  prisoner  occupies  the  position,  before  the  coroner's 
hi'iuest,  of  a  person  accused  of  crime,  his  situation  is  similar  to  that  of  suet 
a  person  before  an  examining  magistrate.     Id. 

Where  a  constable  arrested,  without  warrant,  the  prisoner  on  suspicion 
of  being  the  murderer  of  his  wife,  and  took  him  before  the  coroner,  whe 
was  holding  an  inquest  upon  her  bodv,  and  who  swore  and  examined  liim 
as  a  witness,  such  evidence  is  not  admissible  on  his  trial  for  the  murder. 
People  v.  McMahon,  15  N.  Y.,  384. 

Declarations,  made  under  the  influence  of  a  charge  of  guilt,  under  actual 
arrest  or  under  examination  with  such  a  charge  impending,  should  be 
excluded,  except  where  a  careful  obedience  to  the  statutory  precautions  is 
observed.     Teaehout  v.  People,  41  N.  Y.,  12. 

There  is  no  error  in  proving  defendant  s  declarations  before  the  coroner. 
People  v.  Wright,  49  St.  Rep.,  71. 

In  People  r.  Wright,  41)  St.  Rep.,  75,  it  was  held  that  defendant's  declara- 
tions, when  examined  before  the  coroner,  were  properly  proved.  See  Peo- 
ple .r  Chapleau,  30  St.  Rep.,  989;  121  N.  Y.,  267. 

In  People  c.  Mondon,  103  N.  Y.,  211,  there  was  no  confession,  but  an 
examination  before  the  magistrate.  People  v.  Chapleau,  30  St.  Rep.,  989; 
121  N.  Y.,274. 

Threats,  etc. — The  fear,  which  is  required  to  exclude  the  confession, 
must  be  a  fear  produced  by  threats,  and  the  hope  must  be  based  upon  the 
stipulation  of  the  district  attorney  promising  immunity  from  prosecution 
for  the  crime  confessed.  People  v.  Mondon,  2  St.  Rep»,  713;  103  N.  Y.,  219; 
4N.  Y.  Cr..  559. 

Admissions  made  to  a  police  officer  in  response  to  questions  may  be 
received  in  evidence,  unless  thev  were  made  under  the  influence  of  fear  pro- 
duced by  threats.     People  i\  Cassidy,  39  St.  Ren.,  28;  14  N.  Y.  Supp..  350. 

The  question  as  to  whether  they  were  so  maae  is  one  proper  for  the  jar/ 
to  pass  upon.     Id. 

The  statement  of  an  officer  that  the  defendant  might  as  well  own  up.  as 
he  had  enough  to  convict  her,  and  that  she  might  consider  herself  under 
arrest,  cannot  be  regarded  as  a  threat  sufficient  to  render  subsequent  dece- 
nt ioi.s  ineompctcnt.  even  though  such  declarations  are  considered  a  con- 
fession. People  r.  McCallam,  4  St.  Rep.,  291;  103  N.  Y.t  5iW;  5  N.  Y.  Cr., 
152;  affg3  N.  Y.  Cr.,  1%. 

Confessions  of  defendant,  made  to  officers,  having  him  in  charge,  to  the 
public  prosecutor,  and  to  the  reporters  of  newspapers,  where  no  threats 
were  used  to  extort  them,  are  admissible  in  evidence.  People  r.  Deacons, 
15  St.  Rep.,  520:  109  N.  Y..  377. 

A  confession,  not  made  under  the  influence  of  fear  produced  by  threats, 
nor  upon  anv  promise  of  imimmitv  from  prosecution,  is  admissible*.  Peopl* 
v.  Druse,  3  St.  Rep.,  017;  103  N.  \\,  656;  5  N.  Y.  Cr.,  27;  1  Silv.  (Ct  AppJ 
1S6. 

This  section  means  that  if,  by  assurance  from  the  district  attorney  that 
the  prisoner  shall  not  be  prosecuted  for  his  crime,  the  latter  has  been  induced 
to  make  a  confession  thereof,  such  confession  shall  not  be  used  as  evidence 
against  him.     People  r.  Kurtz,  3  St.  Rep.,  715;  42  Hun,  842. 
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Under  arrest. — That  the  defendant  was  under  arrest  and  that  the  con- 
ation was  made  to  an  officer,  are  circumstances  which  do  not  exclude  it. 
bxv.  People,  80  N.  Y.,  500:  People*.  Wentz.  37  id.,  303. 

A  voluntary  confession,  otherwise  admissible,  is  not  rendered  inadmissible 
y  the  fact  that  it  was  made  by  a  person  under  arrest  at  the  time  it  was 
lade.  People  v.  Druse,  3  St.  fcep.,  617;  5  N.  Y.  Cr.,  20;  1  Silv.  (Ct.  App.) 
86. 

Where  the  defendant,  while  under  arrest,  made  to  the  police  inspector,  in 
lie  presence  of  several  persons,  confessions,  which  they  testified  were 
oluntary,  but  which  he  testified,  were  made  under  the  influence  of  fear, 
reduced  by  threats,  they  are  competent,  in  case,  on  submission,  the  jury 
nd  that  they  were  voluntarily  made.  People  r.  Cassidy,  44  St.  Rep.,  870; 
33  N.  Y.,  612;  4  Silv.  (Ct.  App.*),  259. 

When  question  of  fact.— Where  the  defendant  testified  that  tbe  coll- 
ision was  made  by  reason  of  threats,  the  persons  to  whom  it  was  made, 
stifled  that  no  threats  were  employed,  the  charge  of  the  judge  correctly 
tated  the  rules  of  law  relating  to  confessions  which  should  govern  the 
eliherations  of  the  jury,  and  the  jury  found  the  defendant  guilty,  the 
ppellate  court  mast  assume  that  the  jury  found  the  confessions  to  have 
een  voluntarily  made.     People  v.  Bishon.  53  St.  Rep.,  CO:  60  Hun,  105. 

When  questions  of  law.— Wliere  there  is  no  conflict  in  the  evidence 
3  to'the  circumstances  under  which  the  statements  were  made,  their 
(iiiiLsail)ilitv  should  Ikj  decided  bv  the  court  and  not  be  left  to  the  jurv. 
ftllett  c.  People,  27  Hun,  -4159. 

Where  there  is  no  conflict  in  the  evidence  as  to  what  occurred  at  the  time 
ie  confession  was  made,  or  as  to  the  conversation  held  with  the  defendant, 

is  a  question  of  law  as  to  whether  the  confession  is  or  is  not  receivable, 
feople  r.  Druse,  3  St.  Rep.,  017:5  N.  Y.  Cr.,  20;  1  Silv.  (Ct.  App.),  186;  Willett 

People,  27  Hun,  4(59;  People  v.  Mondon.  38  id.,   188;  4  N.  Y.  Cr.,  112; 
forphy  v.  People,  03  N.  Y.,  501. 
When  a  written  confession  of  guilt  is  offered  against  a  person  on  trial  for 

criminal  offense  and  lie  objects  to  the  same  and  offers  to  prove  to  the 
Jurtthat  it  was  procured  from  him  by  threats,  or  promises,  or  under  sr.ch 
reumstanc<*s  as  would  render  it  incompetent  as  evidence,  it  is  error  to 
wive  the  paper  without  first  hearing  the  proof  offered,  and  deciding  uj>on 
te  competency  of  the  confession  as  evidence  against  the  party  making  it. 
eople  p.  Fox,  31  St.  Rep..  570:  121  X.  Y.,  453. 

Additional  proof. — The  defendant  cannot  be  convicted  upon  his  con- 
ssion  alone.     People  v.  Kelly,  37  Him,  100;  3  N.  Y.  Cr.,  414;  22  W.  Dig., 

In  the  case  of  a  confession,  there  must  be  additional  proof  that  the  crime 
is  been  committed.  People  r.  O'Neill,  10  St.  Rep.,  1 ;  4«  Hun,  47  ;  5  N.  Y. 
.'..  334. 

The  coi'pus  delicti  cannot  be  entirely  established  by  a  confession.  Id. 
The  proof  which,  in  addition  to  a  defendant's  confession,  must  be  given, 
»der  this  section,  in  order  to  convict,  may  be  either  direct  or  circumstan- 
il.  People  r.  Carr,  3  N.  Y.  Cr.,  581. 

This  section,  it  seems,  is  satisfied,  when  there  is.  in  addition  to  the  Con- 
xion, proof  of  circumstances  which,  though  capable1  of  an  innocent  coll- 
ection, are  nevertheless  calculated  to  suggest  the  commission  of  crime, 
<1  for  the  explanation  of  which  the  confession  furnishes  the  key.  People 
Jaehne,  3  St.  Rep.  11  ;  103  N.  Y.  190. 

Proof  of  the  finding  of  the  ImkIv  of  the  murdered  j>erson,  with  unmistak- 
le  marks  thereon  of  a  murder  committed,  is  suflicient  additional  proof,  to 
^?t the  requirements  of  the  latter  clause  of  this  section.  People  r.  Dea- 
ns, 15  St.  Rep.,  526;  100  X.  Y.,  377. 

Upon  the  trial  of  an  indictment  under  section  325  of  the  Penal  Code,  it 
fc  held  that  the  additional  proof  that  the  offense  was  committed,  other 
&n  defendant's  confession,  required  by  this  section,  was  to  be  found  in 
&  purchase  and  in  the  production  of  the  contrivance  before  the  jury. 
£ple  r.  Punge,  3  N.  Y.  Cr.,  87. 

Aiie  confession  Ls  to  be  treated  as  competent  proof  of  the  body  of  the 
Uiie,  though  insufficient  without  corroboration  to  warrant  a  conviction. 
*>p!e  r.  Jaehne,  3  St,  Rep..  11.  :  103  N.  Y.,  109. 
In  a  case  where  the  body  is  not  found,  and  there  is  no  proof  of  violence 
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§  390.  Evidence  on  trial  for  treason.— Upon  a  trial  for  treason 
the  defendant  cannot  be  convicted,  except  upon  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  of  one  witness  to  one 
overt  act,  and  another  witness  to  a  different  overt  act  of  the 
s;ime  treason.  But  if  two  or  more  distinct  treasons,  of  different 
kinds,  be  alleged  in  the  indictment,  two  witnesses  to  prove  dii- 
feivnt  treasons  are  not  sufficient  to  warrant  a  conviction. 

$  397.  Evidence  on  trial  for  treason.— Upon  a  trial  for  treason, 
evidence  cannot  be  admitted,  of  an  overt  act  not  expresMv 
charged  in  the  indictment ;  nor  can  the  defendant  be  convicted 
unless  one  or  more  overt  acts  be  expressly  alleged  therein. 

§  398.  Evidence  on  trial  for  conspiracy.— Upon  a  trial  for  a 
conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  consti- 
tute the  crime,  the  defendant  cannot  be  convicted,  unless  one 
or  more  overt  acts  be  expressly  alleged  in  the  indictment,  nor 
unless  one  or  more  of  the  acts  alleged  be  proved  ;  but  any  other 
overt  act,  not  alleged  in  the  indictment,  may  be  given  in  evi- 
dence. 

§  399.  Conviction  cannot  be  had  on  testimony  of  accomplice, 
unie33  corroborated.— A  conviction  cannot  be  had  upon  the 
testimony  of  r.:i  accomplice  unless  he  be  corroborated  by  such 
other  evidence  as  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime. 

This  section  was  amended  by  chap.  360,  of  1882. 

This  amendment  dropped  the  latter  portion  of  the  original  section  as  to 
the  sufficiency  of  the  corroboration. 

See  section  142  of  Penal  Code. 

See  note  on  Corroborative  Evidence  in  2  Silv.  (CI  App.),  512. 

New  Rule. — This  section  introduces  a  new  rule  as  to  an  accomplice's 
evidence.     People  t?.  Thomsen,  3  N.  Y.  Cr.,  563 ;  21  W.  Dig.,  346. 

This}  section  has  changed  the  rule  of  the  common  law  in  regard  to  the 
corroboration  of  the  testimony  of  an  accomplice.  People  p.  Ryland,  W 
N.  Y.,  131 ;  affg  28  Hun,  568  ;  16  W.  Dig.,  232. 

People  v.  Courtney,  28  Hun,  589  ;  1  N/Y.  Cr.,  64. 

This  section  has  changed  the  former  rule  of  law,  and  requires  that  there 
should  be  simply  corrolx>rative  evidence,  which  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime.  People  v.  Everhardt,  5  St 
Ren.,  793  ;  104  N.  Y.,  594  ;  2  Silv.  (Ct.  App.),  506. 

Application. — The  rule  requiring  corroboration  is  one  that,  in  the  exer- 
cise of  that  caution  and  tenderness  which  the  common  law  always  enter- 
tains for  the  rights  of  persons  accused  of  crime,  should  be  applied  in  all 
ca^es  when  the  witness  is  in  any  way  culpably  implicated  in  the  commission 
of  the  crime.  People  v.  Vedder,  98  N.  Y.,  631. 

Who  an  accomplice. — An  accomplice  is  a  person  involved,  either  di- 
rectly or  indirectly,  in  the  commission  of  the  crime.  People  v.  Smith,  * 
N.  \v.  Cr.,  75;  28  Hun,  627. 

A  person  who  innocently  assists  in  secreting  stolen  property.  fe  not  an 
accomplice  within  the  meaning  of  this  section.  People  v.  Rieker,  22  St 
Rep.,  653  ;  7  N.  Y.  Cr.,  22. 

A  witness  who  has  acted  as  a  detective  and  informer  Is  not  an  •ootnn* 
plice.     Berry  v.  People,  1  N.  Y.  Cr.,  43,  57. 
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A  person,  who  purchases  a  lottery  ticket  with  the  intent  of  informing 
ainst  the  seller,  is  not  an  accomplice  within  the  meaning  of  this  section. 
ople  c.  Noelke,  29  Hun,  465. 

The  purchaser  of  a  lottery  ticket  is  not  an  accomplice.  People  t\  Emer- 
n,  6  N.  Y.  Cr.,  158 ;  20  St.  Rep.  18  ;  5  N.  Y.  Supp.,  374 ;  People  v.  Noelke, 
Hun,  461. 

One  who  purchases  a  lottery  ticket  for  the  purpose  of  detecting  and 
Jiishing  the  vendor,  and  not  with  intent  to  aid  in  the  commission  of  the 
rense,  is  not,  it  seeins,  an  accomplice  within  the  meaning  of  the  provisions 
this  section.    People  v.  Noelke,  94  N.  Y.,  142. 

The  purchaser,  under  the  former  excise  law,  was  held  not  to  be  an  aecom- 
ce  witliin  the  meaning  of  this  section.  People  v.  Smith,  28  Hun,  626  ;  1 
Y.  Cr.,  74. 

Hie  woman,  who  submits  to  an  abortion,  is  not  an  accomplice  in  the 
nimission  of  the  offense  defined  in  section  294  of  the  Penal  Code,  and  no 
rroboration  of  her  testimony  is  required  by  this  section  of  the  Criminal 
<le.  People  v.  Meyers,  5  N.Y.  (jr.,  126;  7  St.  Rep.,  221;  People  v. 
dder,  98  N.  Y.  630  ;  3  N.  Y.  Cr.,  32. 

The  woman,  upon  whose  body  the  crime  of  abortion  is  committed,  can- 
t,  under  the  provisions  of  section  294  of  the  Penal  Code,  be  an  accomplice 
thin  the  meaning  of  the  Code,  requiring  corroboration  as  matter  of  law. 
ople  p.  Vedder,  98  N.  Y.,  631 ;  People  v.  Dunn,  29  id.  523. 
jpon  the  question  of  accomplice,  see  People  r.  McGonegal,  48  St.  Rep. 
I;  136  N.Y*.,  75. 

iule. — In  case  of  an  accomplice,  there  must  be  other  evidence  tending  to 
meet  the  defendant  with  the  commission  of  the  crime.  People  v. 
seill,  5  N.  Y.  Cr.,  334. 

lie  corpus  dillcti  may  be  established  by  the  testimony  of  an  accom- 
e.  Id. 

t  was  held,  in  this  case,  that  there  was  sufficient  corroborative  evidence. 
>pler.  O'Neill,  14  St.  Rep.,  829;  109  N.  Y.,  251,  267. 
Mature  of  such  evidence.-— The  law  is  complied  with  if  there  is  some 
or  evidence  fairly  tending  to  connect  the  defendant  with  the  commi<vion 
he  crime  so  that  his  conviction  will  not  rest  entirely  upon  the  evidence 
he  accomplice.  People  v.  Everhardt,  5  St.  Rep.,  793  ;  2  Silv.  (Ct.  App.), 
;  104  N.  Y.,  594  ;  6  N.  Y.,  Cr.,  231. 

he  corroboration  of  an  accomplice  is  sufficient,  if  it  confirms  material  parts 
he  testimony  relating  to  the  corpus  of  the  offense  in  such  a  way  that  the 
v  are  justified  thereby  in  accepting  the  evidence  of  the  accomplice  as 
?.  People  v.  Everhardt,  5  N.  V.  Cr.,  91  ;  aff'd,  14  St.  Rep.,  829  ;  2  Silv. 
App.),  508  ;  104  N.  Y.  594  ;  6  N.  Y.,  Cr.,  231. 

i  establishing  the  defendant's  connection  with  the  crime,  it  is  incumbent 
»n  the  people  to  give  such  evidence  as  legitimately  and  naturally  carries 
viction  to  the  minds  of  the  jury  that  the  defendant  was  connected  with, 
was  guilty  of,  the  offense  charged  ;  and  such  evidence  as  merely  raises 
suspicion  of  guilt  is  insufficient  to  satisfv  the  requirements  of  this  sec- 
t.  People  ».  Williams,  29  Hun,  520  ;  1  N.  Y.  Cr.,  336  ;  17  W.  Dig.  356. 
his  section  does  not  require  that  the  whole  case  should  be  proved  out- 
i  of  the  testimony  of  the  accomplice.  People  c.  Hooghkerk,  96  N.Y. 
:2  N.  Y.  Cr.,  204 ;  67  How.,  256.  It  simply  requires  evidence,  from  an  inde- 
dent  source,  of  some  material  fact  tending  to  show  not  only  that  the 
ne  has  been  committed,  but  that  the  defendant  was  implicated  in  it.  Id. 
he  acts  necessary  for  the  corroboration  of  an  accomplice  need  not  be 
>nsistent  with  the  innocence  of  the  defendant  nor  exclude  every  hy- 
lesis  but  that  of  guilt  People  r.  Ogle,  5  St.  Rep.,  740  ;  104  N.  Y.,  511 ;  6 
Y.  Cr.,  168 ;  affg,  4  N.  Y.  Cr.,  349. 

vidence  of  corroboration  may  consist  of  a  series  of  facts  having  no  force 
ess  in  combination,  and  may  be  shown  by  more  than  one  witness,  or  as 
nrring  on  more  than  one  occasion.  People  o.  Ogle,  4  N.  Y.  Cr.,  354. 
he  court  is  bound  to  receive  any  fact  or  circumstance  tending  to  sustain 
probability  of  the  truth  of  an  accomplice's  evidence.  People  v.  Sharp, 
.  Y.  Cr.,  388. 

he  corroboration,  however  strong  in  all  other  respects,  must  point  to  the 
nection  of  the  defendant  with  the  commission  of  the  crime,  to  be  of  any 
iL    People  v.  Ryland,  28  Hun,  570  ;  16  W.  Dig..  232. 
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Evidence  that  the  prisoner,  who  was  charged  with  uttering  a  forged  check, 
was  frequently  in  the  company  of  the  accomplice  under  circumstance  of  a 
suspicious  character,  is  not  a  sufficient  compliance  with  the  requiremente 
of  this  section.  People  *.  Courtney,  28  Hun,  589  ;  1  N.  Y.  Cr.,  64 ;  affd,  W 
N.  Y.,  490. 

This  section  will  not  be  satisfied  unless  the  accomplice  is  corroborated  by 
evidence  which  tends  to  show  the  participation  or  immediate  connection  of 
the  accused  with  the  acts  which  constitute  the  crime.     Id. 

Under  an  indictment  for  forging  a  note,  corroboration  of  an  accomplice 
is  not  afforded  by  his  testimony  as  to  other  forged  notes.  People  t.  White, 
41  St.  Rep.,  832  ;  62  Hun,  114 ;  16  N.  Y.  Supp.,  571. 

The  corroborative  evidence,  required  under  this  section,  must  be  such  as 
tends  to  connect  the  accused  with  the  commission  of  the  crime.  People  r. 
Wayman,  3  Silv.  (Ct.  App.),  493. 

It  is  necessary  to  conviction,  that  the  testimony  of  the  accomplice  should 
be  corroborated  by  such  other  evidence  as  tends  to  connect  the  defendant 
with  the  commission  of  the  crime.     People  v.  Wiley,  48  St.  Rep.,  498. 

It  is  not  necessary  that  the  corroborating  evidence  should  in  itself  be  suffi- 
cient to  show  the  commission  of  the  crime,  or  the  connection  of  the  defend- 
ant with  it,  but  it  is  sufficient  if  it  tends  to  connect  him  with  such  commis- 
sion.    People  v.  Rosworth,  45  St.  Rep. ,  514  ;  64  Hun,  75  ;  19  N.  Y.  Supp.,  115. 

The  corroborative  evidence  need  not  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  innocence.  People  v.  Elliott,  8  St  Rep.,  2a3;7 
N.  Y.'Cr.,  129. 

Nor  be  in  itself  sufficient  to  show  the  commission  of  the  crime,  or  to  con- 
nect the  defendant  with  it.     Id. 

It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  commission 
of  the  crime.     Id. 

Though  each  circumstance,  taken  by  itself,  is  quite  inconclusive,  it  b 
sufficient  if,  when  considered  together,  they  furnish  some  corroborative 
evidence.     Id. 

The  corroboration  of  an  accomplice  mast  be  sometlnng  more  than  suspi- 
cious circumstances.  People  r.  Kerr,  6  N.  Y.  Cr.,  406.  It  must  be  legal 
e\  ideiice  which,  independently  of  the  testimony  of  the  accomplice,  tewls 
legitimately  to  prove  the  commission  of  the  offense.     Id.  % 

Since  the  enactment  of  this  section,  the  courts  have  uniformly  held  that 
there  must  be  some  evidence,  other  than  that  of  the  accomplice,  fairly 
tending  to  connect  the  defendant  with  the  commission  of  the  crime.  People 
v.  White,  41  St.  Rep.,  833 ;  62  Hun.  U5 ;  16  N.  Y.  Supp.,  571 ;  People  r. 
Elliott,  8  St.  Rep.,  703 ;  100  N.  Y..  288  ;  People  r.  Everhardt.  5  St.  Rep.,  793: 

2  Silv.  (Ct.  App.).  506 ;  104  N.  Y..  591  ;6N.  Y.  Cr.,  231  ;  People  r.  Rvland.9; 
N.  Y„  126;  People  v.  Jaehne,  3  St.  Rep.,  11;  103  N.  Y..  182:  People  r. 
O'Neill,  14  St.  Rep.,  829  ;  101)  N.  Y.,  251  ;  People  r.  Plath,  100  N.  Y,  otfO. 

The  defendant  is  #»;i titled  to  have  the  jury  instructed  that  m  conviction 
can  be  had  upon  the  testimouv  of  an  accomplice,  unless  he  is  corroborated 
by  such  other  evidence  as  tends  to  connect  the  defendart  with  the  commis- 
sion of  the  crime,  even  though  there  Ls  other  evidence  I  es ides  that  of  the 
accomplice  which,  if  believed,  tends  to  so  connect  him.     People  r.  Thomsen, 

3  N.  Y.  Cr.,  563  ;  21  W.  Dig..  3-16. 

Where,  upon  a  trial  tor  bribery,  an  accomplice  testified  that  he  had  re- 
ceived, as  a  bribe,  a  large  sum  in  bills  of  large  denomination,  testimony  uf 
other  witnesses  that  he  had,  at  the  time  specified,  in  his  possession  bills  of 
those  denominations,  is  admissible  in  order  to  corroborate  him.  People  r. 
Sharp,  10  St.  Ren.,  522  ;  5  N.  Y.  Cr.,  439  ;  rev'd  upon  another  point,  inl2St. 
Rep.,  217  ;  107  X.  Y.,  439 ;  5  N.  Y.  Cr.,  569. 

Sufficient  corroboration.— The  accomplice  was  held,  in  this  case,  to 
have  b*en  corroborated  by  other  evidence  that  tended  to  connect  the  «fe" 
t'endant  with  the  commission  of  the  crime.  People  v.  Christy,  47  St  Rep*' 
926  ;  65  Hun,  319  :  8  N.  Y.  Cr.,  483  ;  20  N.  Y.  Supp.,  279.         *  ^ 

It  was  held,  in  People  r.  Ryland,  97  N.  Y.,  131  ;  afTg  28  Hun,  56S  ;  16  tf. 
Dig.  232,  on  the  trial  of  an  indictment  for  forgery,  that  there  was  other 
ti^tirnony  tending  to  connect  the  defendant  with  the  commission  of  the 
crini",  sufficient  to  meet  the  requirements  of  this  section. 

Conspiracy. — Where  the  existence  of  a  conspiracy  rests  upon  the  un- 
sung *>r  tod  testimony  of  the  accomplice,  this  section  forbids  the  admission  ot 
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*  of  such  acts  in  furtherance  thereof  as  depend  solely  upon  its  existence 
r  admissibility,  unless  the  testimony  of  the  accomplice  is  corroborated 
ir  evidence.  People  c.  White,  41  St.  Rep.,  837  ;  62  Hun,  120  ;  16  N. 
p.,  671. 

stion  of  law. — Whether  the  corroborating  evidence  meets  the  re- 
entB  of  this  section,  is  a  question  of  law  to  be  disposed  of  by  the  court, 
idently  of  any  other  evidence,  which  simply  conflicts  with  its  truth. 
p.  Courtney,  28  Hun,  594  ;  1  N.  Y.  Cr.,  71. 

itlon  of  fact. — Where  the  supporting  evidence  tends  to  connect  the 
int  with  the  commission  of  the  crime,  the  question  whether  it  is 
it  corroboration  of  the  accomplice  is  for  the  determination  of  the 
People  t>.  Everhardt,  5  St.  Rep.,  793  ;  2  Silv.  (Ct.  App.),  506  ;  104  N. 
;  6N.  Y.  Cr.,  231. 

ourt,  before  it  submits  the  case  to  the  jury,  should  be  satisfied  that 
some  corroborative  evidence  fairly  tending  to  connect  the  defendant 
e  commission  of  the  crime.  People  v.  Elliott,  8  St.  Rep. ,  223  ;  7  N.  Y. 
i. 

se  there  is  such  evidence,  then  it  is  for  the  iury  to  determine  whether 
roboration  is  sufficient  to  satisfy  them  of  the  defendant's  guilt.    Id. 
;her  or  not  the  testimony  of  the  accomplice  is  corroborated,  or  is  to 
;ted,  with  or  without  corroboration,  is  a  question  of  fact  for  the  jury 
•mine.     People  r.  Kerr,  6  N.  Y.  Cr.,  406. 

'eople  t>.  Friedlander,  43  St.  Rep.,  448  ;  63  Hun,  259  ;  18  N.  Y.  Supp., 
ople  v.  Emerson, 20  St.  Rep.,  18 ;  5  N.  Y.  Supp.,  375  ;  People  u.  Drown, 
Rep.,  986  ;  14  N.  Y.  Supp.,  742  ;  People  v.  Ricker,  22  St.  Rep.,  652 : 
i,  643  ;  4  N.  Y.  Supp.,  72  ;  Crary  r.  Crary,  46  St.  Rep.,  808 ;  People 
orn,  14  id.,  123  ;  People  v.  Bliven,  id.,  495. 

)0.  If  testimony  show  higher  offense  than  that  charged, 
may  discharge  jury,  and  hold  defendant  to  answer  a  new 
ment.— If  it  appear  by  the  testimony,  that  the  facts  proved 
tute  a  crime  of  a  higher  nature  than  that  charged  in  the  in- 
mt,  the  court  may  direct  the  jury  to  be  discharged,  and 
iceedings  on  the  indictment  to  be  suspended,  and  may 
the  defendant  to  be  committed,  or  continued  on  or  ad- 
.  to  bail,  to  answer  any  new  indictment  which  may  be 
against  him  for  the  higher  offense. 

'eople  t.  Dartmore,  15  St.  Rep.,  839  ;  48 Hun,  323 ;  2 N.  Y.  Supp.,  311. 
)1.  If  new  indictment  not  found,  to  be  tried  on  the  original 
nent.— If  an  indictment  for  the  higher  crime  be  dismissed 
grand  jury,  or  be  not  found  at  or  before  the  next  term, 
art  must  again  proceed  to  try  the  defendant  on  the  orig- 
dictment. 

)2.  Court  may  discharge  jury,  where  it  has  not  jurisdiction 
offense,  or  the  facts  do  not  constitute  an  offense.— The  court 
Iso  direct  the  jury  to  be  discharged,  where  it  appears  that 
not  jurisdiction  of  the  crime,  or  that  the  facts,  as  charged 
indictment,  do  not  constitute  a  crime. 
)3.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction 
offense,  when  committed  out  of  the  state.— If  the  jury  be 
rged,  because  the  court  has  not  jurisdiction  of  the  crime 
d  in  the  indictment,  and  it  appear  that  it  was  committed 
the  jurisdiction  of  this  state,  the  court  may  order  the  de- 
t  to  be  discharged,  or  to  be  detained  for  a  reasonable  time 
3d  in  the  order,  until  a  communication  can  be  sent  by  the 
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district  attorney  to  the  chief  executive  officer  of  the  state,  ter- 
ritory or  district  where  the  crime  was  committed. 


Consent  will  not  give  the  court  jurisdiction  nor  authorize  a  substantial 
change  in  its  fundamental  mode  of  proceeding.  This  cannot  be  enlarged 
or  restricted.    People  r.  Guidici,  100N.  Y.,  503  ;  3  N.  Y.  Cr.,  558. 


§  404.  Proceedings  in  such  case,  when  offense  committed  in 
the  state.— If  the  crime  were  committed  within  the  exclusive 
jurisdiction  of  another  county  of  this  state,  the  court  must  di- 
rect the  defendant  to  be  committed  for  such  time  as  it  deems 
reasonable,  to  await  a  warrant  from  the  proper  county  for  his 
arrest ;  or  if  the  crime  be  a  misdemeanor  only,  it  may  admit  him 
to  bail,  in  an  undertaking,  with  sufficient  sureties,  that  he  will, 
within  such  time  as  the  court  may  appoint,  appear  in  such  court 
to  await  a  warrant  from  the  proper  county  for  his  arrest. 

§  405.  Proceedings  in  such  case,  when  offensa  committed  in 
the  state.— In  the  case  provided  for  in  the  last  section,  the  clerk 
must  forthwith  give  notice  to  the  district  attorney  of  the  proper 
county,  that  the  defendant  has  been  so  committed  or  held  to 
bail. 

§  406.  Proceedings  in  such  case,  when  offense  committed  in 
the  state.— If  the  defendant  be  not  arrested,  as  provided  in  sec- 
tion 404,  on  a  warrant  from  the  proper  county,  he  must  be  dis- 
charged from  custody,  or  his  bail  in  the  action  be  exonerated,  or 
money  deposited  instead  of  bail  refunded,  as  the  case  may  be; 
and  the  sureties  in  the  undertaking  mentioned  in  that  section 
must  be  discharged. 

§  407.  Proceedings  in  such  case,  when  offbnse  committed  in 
the  state.— If  the  defendant  be  arrested,  the  same  proceedings 
must  be  had  thereupon,  as  upon  the  arrest  of  a  defendant  in  an- 
other county,  on  a  warrant  of  arrest  issued  by  a  magistrate. 

§  408.  Proceedings,  if  jury  discharged  because  the  foots  do  not 
constitute  an  offense.— If  the  jury  be  discharged,  because  the 
facts  as  charged  do  not  constitute  a  crime,  the  court  must  order 
the  defendant,  if  in  custody,  to  be  discharged  therefrom,  or  if 
admitted  to  bail,  that  lis  bail  be  exonerated,  or  if  he  have  de- 
posited money  instead  of  bail,  that  the  money  deposited  be  re* 
funded  to  him,  unless  in  its  opinion  a  new  indictment  can  be 
framed,  upon  which  the  defendant  can  be  legally  oonvicted;  in 
which  case,  it  may  direct  that  the  case  be  re-submitted  to  the ' 
same  or  another  grand  jury. 

§  409.  Proceedings,  if  jury  discharged  because  the  fects  do  not 
constitute  an  offense.— If  the  court  direct  that  the  case  be  sub- 
mitted anew,  the  same  proceedings  must  be  had  thereon  as  are 
prescribed  in  sections  318  and  319. 

§  410.  When  evidence  on  either  side  is  closed,  court  may  ad» 
vise  acquittal.  Effect  of  the  advice.— If ,  at  any  time  after  the 
evidence  on  either  side  is  closed,  the  court  deem  it  insufficient 
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to  warrant  a  conviction,  it  may  advise  the  jury  to  acquit  the 
defendant  and  they  must  follow  the  advice. 

Amended  by  chap.  360  of  1882. 

This  amendment  struck  out  of  the  original  section  the  latter  portion,  and 
substituted  the  words  '•  and  they  must  follow  the  advice." 

Direction  of  acquittal. — This  section  permits  the  court,  when  it  deems 
'he  evidence  insufficient  to  warrant  a  conviction,  to  so  advise  the  jury,  who 
ire  required  to  decide  accordingly.  People  v.  Trimble,  42  St.  Rep.,  717; 
.31  N.  Y.,120. 

If  the  prosecution  fails  in  some  element  of  proof  necessary  to  constitute 
he  crime,  it  is  a  clear  case  for  the  interposition  of  the  court.  Sullivan  v. 
We,  27  Hun,  37 ;  People  v.  Bennett.  49  N.  Y.,  137. 

Where  the  evidence  entirely  fails  to  show  an  essential  fact  in  the  crime,  it 
\  the  duty  of  the  court  to  direct  an  acquittal.  People  c.  Livingston,  27 
lun,  107. 

See  People  v.  Fanshawe,  47  St.  Rep.,  332  ;  8  N.  Y.  Cr.,  330 ;  65  Hun,  77  ; 
•eople  c.  Brickner,  8  N.  Y.  Cr.,  223  ;  15  N.  Y.  Supp.,  531. 

§  411.  View  of  premises,  when  ordered,  and  how  conducted.— 

Vnen,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury 

hould  view  the  place  in  which  the  crime  is  charged  to  have 

een  committed,  or  in  which  any  material  fact  occurred,  it  may 

rder  the  jury  to  be  conducted,  in  a  body,  under  charge  of 

•roper  officers,  to  the  place,  which  must  be  shown  to  them  by  a 

adge  of  the  court,  or  by  a  person  appointed  by  the  court  for 

bat  purpose. 

Duty  of  court. — This  section  provides  for  a  view  when,  in  the  opinion 
f  the  court,  it  is  proper.  People  v.  Johnson,  13  St.  Rep.,  48  ;  46  Hun,  672  ; 
N.  Y.  Cr.,  404 ;  27  W.  Dig.,  519. 

The  court  has  an  undoubted  authority  to  permit  the  jury  to  view  the 
3ene  of  the  crime  under  this  section.  People  v.  Johnson,  16  St.  Rep.,  846 ; 
ION.  Y.,  143. 

A  juror  has  no  right  to  proceed  to  view  the  premises  without  the  permis- 
kon  of  the  court.  People  ex  rel.  MunseU  v.  Court,  etc.,  36  Hun,  279 ;  3  N. 
r.  Cr.,  215 ;  aflTd,  101  N.  Y.,  245. 

The  court,  in  its  discretion,  may,  but  is  not  bound  to,  aUow  the  jury  to 
iew  the  premises.    People  v.  Buddensieck,  3  St.  Rep.,  664  ;  103  N.  Y.,  501. 

Show  premises. — This  section  seems  to  intend  that  a  judge  of  the  court, 
r  a  person  appointed  for  that  purpose,  should  show  the  place.  People  v. 
'aimer,  6  St.  Rep.,  341 ;  43  Hun,  403  ;  5  N.  Y.  Cr.,  106. 

The  judge  must  convey  to  the  jury,  probably  by  words,  his  conviction 
bat  the  place  shown  to  the  jury  is  that  where  the  crime  is  charged  to  have 
een  committed.    Id. 

Section  412  probably  is  not  to  be  so  construed  as  to  prevent  this  commu- 
ication  with  the  jury.    Id. 

Error. — The  refusal  by  the  court  to  permit  the  defendant  or  his  counsel 
;>  accompany  the  jury  on  their  being  conducted  to  the  place  where  the 
rime  is  charged  to  have  been  committed,  is  error  sufficient  to  cause  the 
erversal  of  the  judgment  against  him.    Id. 

Remedy. — Where  a  juror  clandestinely,  during  the  trial,  visits  the  place 
rhere  the  offense  was  committed,  and  holds  some  conversation  with  the 
ef endant,  it  amounts  to  such  misconduct  as  will  require  the  granting  of  a 
ew  trial.    People  v.  Tyrrell,  3  N.  Y.  Cr.,  148. 

Hie  defendant  does  not  waive  his  rights  by  failure  to  disclose  the  miscon- 
uct  of  the  juror.    Id. 

Punishment. — This  section  prescribes  no  punishment  whatever  for  vio- 
tting  its  implied  prohibition.  People  ex  ril.  MunseU  v.  Court,  etc.,  80 
ton,  279  ;  8  N.  Y.  Cr.,  215. 

A  violation,  by  a  juror,  of  the  restraints  provided  for  in  this  section  is  not 
wlared  to  constitute  a  contempt  of  the  court  in  which  he  is,  at  the  time, 
rving.    Id. 
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A  juror  who,  during  the  progress  of  the  trial  of  an  indictment,  goes  to 
the  scene  of  the  alleged  offense  for  the  purpose  of  acquainting  himself  with 
the  locality,  is  not  guilty  of  a  contempt,  where  no  order  of  the  court  is  dis- 
obeyed by  such  act.  People  ex  rel.  Munsell  v.  Court,  etc.,  101  N.  Y.,  245 ; 
aflTg  36  Hun,  277. 

§412.  Duty  of  officer  as  to  jury  .—The  officers,  mentioned  in 
the  last  section,  must  be  sworn  to  suffer  no  person  to  speak  to 
or  communicate  with  the  jury,  nor  to  do  so  themselves,  on  any 
subject  connected  with  the  trial,  and  to  return  them  into'  court 
without  unnecessary  delay,  or  at  a  specified  time. 

Oath. — The  omission  to  administer  the  oath  to  the  officers,  as  prescribed 
by  this  section,  is  waived  by  the  consent  of  the  defendants  counsel  that 
such  view  should  be  taken,  and  his  failure  to  object  or  call  the  attention  of 
the  court  to  the  want  of  such  oath.  People  r.  Johnson,  16  St.  Rep.,  846; 
110  N.  Y.,  144.    Such  omission  is  a  mere  irregularity.     Id. 

The  failure  to  take  the  oath,  under  this  section,  does  not  require  or  justify 
a  new  trial,  unless  there  is  some  opportunity  to  conclude  that  the  defendant 
was  prejudiced.  People  r>.  Jolinson,  13  St.  Rep.,  48  ;  46  Hun,  673 ;  7  N.  Y. 
Cr.,  4)4 ;  27  W.  Dig.,  519  ;  People  v.  Draper,  1  N.  Y.  Cr.,  138. 

The  oath,  required  by  section  iU.post,  embraces  in  terms  substantially 
the  requirements  of  this  section.  People  t>.  Johnson,  13  St.  Rep..  48 :  46 
Hun,  672  ;  7  N.  Y.  Cr.,  404 ;  27  W.  Dig.,  519. 

But  whether  the  prior  administration  of  such  oath  in  reference  to  another 
purpose,  which  had  been  accomplished,  is  a  sufficient  compliance  with 
this  section,  was  not  decided.    Id. 

See  People  v.  Palmer,  6  St.  Rep.,  841 ;  43  Hun,  408  ;  5  N.  Y.  Cr.,  106,  111. 

L413.  Knowledge  of  juror  to,  be  declared  in  court,  and  juror 
j  sworn  as  witness.— If  a  juror  have  any  personal  knowledge, 
respecting  a  fact  in  controversy  in  a  cause,  he  must  declare  it  in 
open  court,  during  the  trial.  If,  during  the  retirement  of  the 
jury,  a  juror  declare  a  fact,  which  could  oe  evidence  in  the  cause, 
as  of  his  own  knowledge,  the  jury  must  return  into  court.  In 
either  of  these  cases,  the  juror  making  the  statement  must  be 
sworn  as  a  witness,  and  examined  in  the  presence  of  the  parties. 

t414.  Jurors  may  be  permitted  to  separate  during  the  trial 
ept  together,  oath  of  the  officers.— The  jurors  sworn  to  try  an 
indictment  may,  at  any  time  before  the  submission  of  the  cause 
to  the  jury,  in  the  discretion  of  the  court,  be  permitted  to  sep- 
arate, or  be  kept  in  charge  of  proper  officers.  Such  officers 
must  be  sworn  to  keep  the  jurors  together  until  the  next  meet- 
ing of  the  court,  to  suffer  no  person  to  speak  to  or  communicate 
with  them,  nor  to  do  so  themselves,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  at  the  next  meet- 
ing thereof. 

See  People  v.  Johnson,  13  St.  Rep.,  48 ;  46  Hun,  672 ;  7  N.  Y.  Cr.,  404. 

§  415.  Jurors  not  to  converse  together  on  the  surjeot  of  the 
trial,  nor  form  an  opinion  until  the  cause  is  submitted.— The  jurv 
must  also,  at  each  adjournment  of  the  court,  whether  permitted 
to  separate  or  kept  in  charge  of  officers,  be  admonished  by  the 
court,  that  it  is  their  duty  not  to  converse  among  themselves  on 
any  subject  connected  with  the  trial,  or  to  form  or  express  any 
opinion  thereon,  until  the  cause  is  finally  submitted  to  them. 
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Application. — This  section,  it  seems,  refers  to  an  adjournment  from  day 
to  day,  or  for  a  longer  time,  and  not  to  a  recess  taken  during  a  single  day's 
ttasion.     People  v.  Draper,  28  Hun,  3  ;  1  N.  Y.  Cr.,  141 ;  15  W.  Dig.,  884. 

New  trial. — An  omission  to  admonish  the  jury,  as  directed  in  this  sec- 
tion, is  not  one  of  the  cases  si>ecitied  in  section  405,  post,  in  which  a  new 
trial  may  be  granted.    Id. 

Especially,  where  a  mere  inadvertent  omission  to  give  the  direction  is 
not  shown  to  have  worked  injury  to  the  defendant.     Id. 

Contempt. — This  section  does  not  declare  that  jurors,  who  may  contra- 
rene  its  provisions,  shall  be  liable  to  be  punished  in  proceedings  by  way  of 
criminal  contempt.  People  ex  rel.  Munseil  v.  Court,  etc.,  36  Hun,  279 ;  8 
N.  Y.  Cr.,  211. 

Presumption. — A  failure,  on  the  part  of  the  trial  judge,  to  admonish 
the  jury  at  each  adjournment,  as  required  by  this  section,  will  not  be  pre- 
sumed.    People  f.  Reavey,  38  Hun,  424  ;  4  N.  Y.  Cr.,  17. 

Appeal. — A  claim  that  the  trial  court  omitted  to  admonish  the  jurors,  as 
required  by  this  section,  cannot  be  considered  on  appeal,  where  there  is  no 
part  of  the  record  showing  distinctly  that  this  was  not  done,  and  no  question 
appears  to  have  been  raised,  or  exception  taken  in  regard  to  the  matter. 
People  ©.  Rugg,  98  N.  Y.,  537  ;  3  N.  Y.   Cr.,  183. 

§  416.  Proceedings,  where  juror  becomes  unable  to  perform 
his  duty  before  conclusion  of  trial.— If,  before  the  conclusion  of 
the  trial,  a  juror  becomes  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  him  to  be  discharged,  and 
another  jury  to  be  then  or  afterward  impaneled.  § 

See  People  v.  Nowak,  24  St.  Rep.,  274  ;  1  Silv.  (Sup.  Ct),  412. 

§  417.  Court  to  decide  questions  of  law  arising  during  trial.— 
The  court  must  decide  all  questions  of  law  which  arise  in  the 
course  of  the  trial. 

On  the  trial  of  an  indictment  for  murder,  it  is  the  duty  of  the  court  to 
decide  all  questions  of  law  which  arise  on  the  trial,  and  instruct  the  jury 
within  what  crimes  the  evidence  and  inferences  which  the jury  were  autnor- 
ired  to  draw,  might  bring  the  case.  People  v.  Rego,  36  Hun,  181 ;  8  N.  Y. 
Cr.,  277. 

A  judgment  will  not  be  reversed  merely  because  the  judge  submits  to  the 
jury  a  question  which  he  ought  to  determine  himself,  where  it  is  clear  that 
he  ought  to  decide  it  in  the  same  way  the  jury  find.  People  v.  O'Neil,  17 
St.  Rep.,  956  ;  49  Hun,  422. 

§  418.  On  indictment  for  libel,  jury  to  determine  law  and  fact.— 
On  the  trial  of  an  indictment  for  libel,  the  jury  have  the  right 
to  determine  the  law  and  the  fact. 

See  section  8,  art  1,  of  State  Constitution. 

§  419.  In  all  other  cases,  court  to  decide  questions  of  law,  sub- 
ject to  right  of  defendant  to  except.— Qrl  the  trial  of  an  indict- 
ment for  any  other  crime  than  libel,  questions  of  law  are  to  be 
decided  by  the  court,  saving  the  right  of  the  defendant  to  ex- 
cept ;  questions  of  fact  by  the  jury.  And  although  the  jury 
have  the  power  to  find  a  general  verdict,  which  includes  ques- 
tions of  law  as  well  as  of  fact,  they  are  bound,  nevertheless,  to 
j-eeeive  as  law  what  is  laid  down  as  such  by  the  court. 

Ijaw. — Upon  the  trial  of  a  criminal  case,  the  court  has  the  right  to  reserve 
its  decision  upon  questions  of  law  until  the  entire  testimony  is  in.  People 
t>.  McCailam,  4  St  Rep.,  291  ;  103  N.  Y.,  587. 

The  court,  in  the  trial  of  criminal  cases,  must,  with  the  exception  specified 
in  ztda  section,  adjudicate  upon  all  questions  of  law,  and  the  jury,  upon  all 
questions  of  fact.     People  t>.  Upton,  38  Hun,  109 ;  4  N.  Y.  Cr.,  468. 
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Facts. — It  is  provided  by  this  section  that,  on  the  trial  of  an  indictment, 
allquestions  of  met  are  to  be  decided  by  the  jury.     Id. 

The  question  of  intention  is  one  for  the  jury  under  proper  instructions  as 
to  the  law.     People  v.  Dishler,  38  Hun,  179 ;  4  N.  Y.  Cr.,  108. 

The  jury  are,  by  the  law,  the  sole  judges  of  the  facts.     Id. 

The  intention,  deliberation  and  premeditation  are  operations  of  the  mind 
and  necessary  elements  of  the  crime  of  murder  in  the  first  degree,  and  their 
existence  must  be  determined  from  the  facts  and  circumstances  of  the  case, 
and  can  only  be  determined  by  the  jury.  People  v.  Kelly,  85  Hun,  302 ;  $ 
N.  Y.  Cr.,  35. 

§  420.  Charge  to  jury  .—In  charging  the  jury,  the  court  must 
state  to  them,  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict ;  and  must,  if  requested, 
in  addition  to  what  it  may  deem  its  duty  to  say,  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of  fact. 

See  notes  under  preceding  section. 

Exclusive  judges  of  facts.— The  court  must,  if  requested  bv  the  de- 
fendant, specially  mf  orm  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact.     People  v.  Upton,  88  Hun,  109 ;  4  N.  Y.  Cr.,  468. 

Material  issue  presented.— The  defendant,  in  cases  of  £reat  gravity, 
is  entitled,  upon  his  request,  to  have  every  material  issue,  which  may  arise 
out  of  the  evidence,  presented  to  the  jury,  and  affirmatively  considered  by 
them.    People  v.  Rego,  36  Hun,  132. 

Comments.— Comments  by  the  trial  judge  on  the  testimony,  so  long  as 
the  judge*  leaves  all  the  questions  of  fact  to  the  jury  and  instructs  them 
that  they  are  the  sole  judges  of  matters  of  fact,  are  not  the  subject  of  legal 
exception.    People  v.  Carpenter,  38  Hun,  490  ;  4  N.  Y.  Cr.,  39. 

A  statement  by  the  trial  judge  in  his  charge,  in  speaking  of  the  assault 
which  no  one  denied  had  been  committed  by  somebody,  •'  that  such  a  crime 
as  this  could  be  perpetrated  in  any  civilized  community,  much  less  in» 

freat  city  like  this,  is  a  matter,"  etc. ,  is  not  in  excess  of  legitimate  comment 
y  the  court  upon  undisputed  facts  of  the  case,  provided  he  expresses  no 
opinion  upon  the  guilt  of  the  defendant  but  leaves  all  the  facts  to  the  inn* 
under  proper  instructions.  People  t.  Mclnnery,  4  St.  Rep.,  598;  5  Nil, 
Cr.,  47. 

The  comments  of  the  trial  judge,  in  his  charge,  upon  the  testimony  are 
not  ordinarily  the  subject  of  legal  exception,  so  long  as  the  questions  of  fact  are 
left  with  the  jury  with  instruction  tnat  they  are  the  sole  judges  thereof. 
People  r.  O'Neil,  17  St.  Rep.,  959 ;  6  N.  Y.  Cr.,  283 ;  4  N.  Y.  Supp.,  123; 
Sindram  ».  People,  88  N.  Y.,  196  ;  People  v.  O'Neil,  20  St.  Rep.,  754  ;  112  N. 
Y.,363;6N.  YTCr.,  291. 

A  charge,  which  brings  to  the  attention  of  the  jury  evidence  relevant  to 
a  material  fact  in  the  case,  and  stating  that,  if  such  evidence  is  true  it 
tends  to  prove  such  fact,  etc. ,  and  in  no  way  controlling  or  directing  the 
jury  as  to  the  force  and  effect  of  such  evidence,  is  not  error.  People  c. 
Wiggins,  IN.  Y.  Cr.t  290. 

Repeat  in  differ ent  words. — After  the  case  has  been  properly  sub- 
mitted to  the  jury,  the  court  cannot  be  called  upon  to  repeat  in  different 
words,  or  to  pass  upon  abstract  or  theoretical  questions.  People  R 
McCallain,  4  St.  Rep.,  291  ;  103  N.  Y.,  587 ;  3  N.  Y.  Cr.,  189. 

The  court  is  not  bound,  after  having  cleaily  and  fully  submitted  the 
case,  to  repeat  the  directions  given.     People  v.  Elmore,  8  N.  Y.  Cr.,  271. 

When  the  judge  charges  in  the  language  of  the  statute  on  a  point,  it  » 
not  error  to  refuse  to  adopt  in  his  charge  the  phraseology  of  counsel  on  the 
same  point.    Walker  v.  People,  1  N.  Y.  Cr.,  22. 

Abstract  principle.— Where  a  judge  has  given  to  the  jury  the  true 
rule  applicable  to  a  case  when  it  comes  to  be  considered  on  all  the  evidence, 
it  is  no  error  to  refuse  to  submit  to  the  jury  a  proposition  which,  even 
though  correct  in  itself,  is  oniv  calculated  to  confuse  them.  Walker  v. 
People,  1  N.  Y.  Cr..  7. 

Punishment.— The  jury  is  entitled  to  know  the  punishment  prescribed 
for  the  crime.     People  i>.  Cassiano,  30  Hun,  389  ;  1  N.  Y.  Cr.,  505. 
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It  is  proper  to  instruct  the  jury  that,  when  a  crime  is  proven,  the  extent 
>f  the  punishment  therefor  is  no  sufficient  reason  why  a  verdict  according 

0  the  facte  found  should  not  be  rendered.  Id.  See  People  v.  Ryan,  27  St. 
^916;  55  Hun,  217. 

Whole  charge  considered.— Even  though  a  single  phrase  of  a  charge 

1  a  criminal  action,  isolated  from  the  rest,  is  found  to  be  erroneous,  the 
ldgment  should  not,  on  that  account,  be  reversed,  if  the  whole  charge 
roperly  instructed  the  jury,  and  it  can  be  seen,  with  reasonable  certainty, 
lat  the  erroneous  portion  did  not  mislead  the  jury  or  influence  the  ver- 
ict    People  v.  Dimick,  11  St.  Rep.,  739  ;  107  N.  Y.,  13. 

See  People  v.  Davis,  46  St.  Rep.,  214  ;  19  N.  Y.  Supp.,  782. 

421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of 
cers.  Oath  of  the  officers.— After  hearing  the  charge,  the  jury 
tay  either  decide  in  court,  or  may  retire  for  deliberation.  If 
ley  do  not  agree  without  retiring,  one  or  more  officers  must  be 
vorn,  to  keep  them  together  in  some  private  and  convenient 
lace,  and  not  to  permit  any  person  to  speak  to  or  communicate 
ith  them,  nor  do  so  themselves,  unless  it  be  by  order  of  the 
mrt,  or  to  ask  them  whether  they  have  agreed  upon  a  ver- 
ict,  and  to  return  them  into  court  when  they  have  so  agreed, 
:  when  ordered  by  the  court. 

8ee  notes  under  section  415,  ante. 

It  was  not  until  the  enactment  of  this  section,  that  the  officers  or  con- 
soles were  absolutely  forbidden  by  statute  from  speaking  to  the  jury  or 
ing  present  during  their  deliberations.  People  v.  Ilack,  8  N.  Y.  Cr.,  85 ;  9 
.  Y.  Supp.,  280. 

Oath. — Where  the  oath  actually  administered  is  not  given,  nor  is  there 
lything  before  the  appellate  court  to  show  that  the  regulation  of  law  in 
gard  to  it  was  not  observed,  there  is  nothing  in  the  record  to  sustain  the 
oposition  that  the  officers,  charged  to  keep  the  jury  while  deliberating 
x>n  their  verdict,  were  not  properly  sworn.  People  v.  Beckwith,  12  St. 
3D.,  795  ;  108  N.  Y.,  67  ;  7  N.  Y.  Cr.,  160. 

The  conduct  of  an  officer  in  taking  the  jury  to  dinner  without  leave  of 
e  court  and  permitting  two  of  the  jurors  to  separate  from  their  fellows, 
a  violation  of  his  oath  as  prescribed  by  this  section.  People  v.  Schad,  35 
.  Rep.,  148;  58  Hun,  572. 

Keeping  jury. — This  section  expressly  requires  the  jury,  in  criminal 
ses,  while  aeliberating,  to  be  kept  together  in  some  private  and  conven- 
at  place.  Matter  of  Choate,  30  St.  Rep.,  729 ;  24  Abb.  N.  C,  432  ;  56  Hun, 
1;  8N.  Y.  Cr.,5. 

Any  attempt  to  invade  such  seclusion  is  illegal,  and  a  palpable  violation  of 
dicial  authority.     Id. 

Communication  from  judge. — After  a  jury  retires  for  deliberation,  it 
error  for  the  trial  judge  to  send  a  communication  to  them.  Plunkett  r. 
ppleton,  51  How.,  469.  Such  communication,  however,  may  be  sent  by 
nsent  of  counsel.  Id.  But  the  better  practice  is  to  have  all  such  com- 
unications  made,  and  instructions  given,  in  open  court.  Id. 
From  sheriff. — The  verdict  is  not  vitiated  by  the  fact  that  a  juror 
ked  a  question  of,  and  was  answered  by  the  sheriff,  where  the  defendant 
as  in  no  way  prejudiced  thereby.  People  v.  Riley,  3  N.  Y.  Cr.,  374. 
Prejudice. — Prejudice,  as  matter  of  fact,  must  be  shown.  People  r. 
ack,  8  N.  Y.  Cr.,  38 ;  9  N.  Y.  Supp.,  280. 

In  People  v.  Druse,  5  N.  Y.  Cr. ,  23,  one  of  the  jurors  separated  from  his 
Hows,  m  company  with  an  officer,  and  it  was  held  that,  as  it  was  clear 
at  the  defendant  was  not  prejudiced  thereby,  this  circumstance  furnished 
►  ground  for  disturbing  the  verdict. 

In  People  r.  Draper,  28  Hun,  1  ;  1  N.  Y.  Cr..  138,  the  officers,  sworn  to 
tend  the  jury,  were  in  the  same  room  with  them  during  their  deliberation, 
d  it  was  held  that  the  act,  though  irregular,  would  not  vitiate  the  verdict, 
dees  it  appeared  that  it  prejudiced  the  defendant.  To  the  same  effect  is 
ople  r.  Menken,  3  N.  Y.  Cr..  233. 
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Hew  trial.— In  People  n.  Carnal,  1  Park.,  256,  the  constable  communi- 
cated with  the  jury,  and  one  of  the  jurors  swore  that  he  never  should  have 
convicted  the  prisoner,  but  for  what  the  constable  communicated  to  them ; 
nevertheless,  a  new  trial  was  denied. 

Proof  by  affidavit  that  the  jury,  on  trial  of  a  criminal  action,  after  retir- 
ing to  their  room,  sent  a  written  communication  to  the  presiding  judge, 
and  that  he  answered  the  same  in  writing,  in  the  absence  of  proof  as  to  the 
nature  of  the  communication,  is  not  sufficient  to  sustain  a  motion  for  a  new 
trial.     People  v.  Kelly,  94  N.  Y.,  520. 

§  422.  When  defendant  on  bail  appears  for  trial,  he  may  be 
committed.— When  a  defendant,  who  has  given  bail  appears  for 
trial,  the  court  may,  in  its  discretion,  at  any  time  after  his  ap- 
pearance for  trial,  order  him  to  be  committed  to  the  custody  of 
the  proper  officer  of  the  county,  to  abide  the  judgment  or  further 
order  of  the  court ;  and  he  must  be  committed  and  held  in  cus- 
tody accordingly. 


CHAPTER  II. 

CONDUCT  OP  THE   JURY,  AFTER  THE  CAUSE  IS  SUBMITTED  TO 

THEM. 

Section  423.  Room  and  accommodations  for  the  jury  after  retirement,  how 
provided. 

424.  Accommodations  for  the  jury,  when  kept  together  during  the 

trial,  or  after  retirement. 

425,  420.  What  papers  the  jury  may  take  with  them. 

427.  May  return  into  court,  for  information. 

428.  When  jury  to  be  discharged  before  agreement. 

429.  Reason  for  discharge. 

430.  When  jury  discharged  or  prevented  from  giving  a  verdict,  came 

to  be  again  tried. 

431.  Court  may  adjourn  during  absence  of  jury,  as  to  other  business, 

but  deemed  open  till  verdict  rendered  or  jury  discharged. 

432.  Final  adjournment  of  court  discharges  jury. 

§  423.  Room  and  accommodations  for  tho  jury  after  retire* 
ment,  how  provided.— A  room  must  be  provided  by  the  super- 
visors of  the  county  (or  if  the  trial  be  in  a  city  court,  by  the 
corporate  authorities  of  the  city),  for  the  use  of  the  jury,  upon 
their  retirement  for  deliberation,  with  suitable  furniture,  fuel 
lights  and  stationery.  If  the  supervisors  or  corporate  authori- 
ties neglect  this  duty,  the  court  may  order  the  sheriff  to  per* 
form  it;  and  the  expenses  incurred  by  him  in  carrying  the  order 
into  effect,  when  certified  by  the  court,  are  a  county  charge. 

See  People  v.  Draper,  28  Hun,  1 ;  1  N.  Y.  Cr.f  138 ;  notes  under  section 
821,  ante. 

§  424.  Accommodations  for  the  jury,  when  kept  together  dur- 
ing the  trial,  or  after  retirement— While  the  jury  are  kept  to- 
gether either  during  the  progress  of  the  trial  or  after  their  re- 
tirement for  deliberation,  they  must  be  provided  by  the  sheriff, 
upo -j  the  order  of  the  court,  at  the  expense  of  the  county  (or  if 
the  trial  be  in  a  city  court,  at  the  expense  of  the  city),  with 
suitable  and  sufficient  food  and  lodging. 
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425.  What  papers  the  jury  may  take  with  them.— The  court 
permit  the  jury,  upon  retiring  for  deliberation,  to  take  with 
i  any  paper  or  article  which  has  been  received  as  evidence 
e  cause,  but  only  upon  the  consent  of  the  defendant  and 
ounsel  for  the  people. 

tore  Code. — Before  the  Code,  irregularity  in  the  conduct  of  a  jury, 
it  was  shown  that  no  injury  resulted  to  the  defendant,  was  not  ground 
new  trial.  People  v.  Draper,  28  Hun,  5  ;  1  N.  Y.  Cr.,  144. 
BCt  of.— In  People  v.  Seeley,  3  N.  Y.,  Cr.,  226,  the  jury,  while  engaged 
ir  declarations,  obtained  possession  of  a  book  containing  statements 
v  as  to  the  crime  set  forth  in  the  indictment.  The  motion  for  a  new 
>n  this  ground  was  denied.  The  court,  in  reaching  such  conclusion 
red  the  case  of  People  r.  Draper,  28  Hun,  1  :  1  N.  Y.  Cr.,  138. 
jury,  during  their  deliberations,  consulted  certain  books  on  the  sub- 
latter  of  the  crime  charged,  which  had  been  inadvertently  left  on  the 
without  any  design  that  they  should  come  to  the  hands  of  the  jury. 
3  held  that,  in  the  absence  of  proof  that  they  influenced  the  jury  to 
rejudice  of  the  defendant,  such  act,  though  irregular,  did  not  in'val- 
the  verdict.    People  v.  Draper,  ante. 

People  v.  Hartung,  17  How.,  85  ;  S.  C.  on  appeal,  4  Park.,  319,  the  jury 
>perly,  during  their  deliberations,  obtained  i  copy  of  the  Revised 
tes  and  consulted  the  same,  and  it  was  held*  to  be  a  mere  irregularity 
i,  not  having  resulted  in  any  actual  prejudice  to  the  prisoner,  did  not 
e  the  verdict. 

Mitchell  v.  Carter,  14  Hun,  448,  the  jury  possessed  themselves  of  the 
tes  "kept  by  the  trial  judge,  which  contained  partial  and  imperfect 
of  the  testimony.  In  reading  them,  the  jurors  could  scarcely  avoid 
ling  false  impressions  of  the  facts  of  the  case. 

426.  What  papers  the  jury  may  take  with  them.— The  jury 
also  take  with  them  notes  of  the  testimony  or  other  pro- 
ings  on  the  trial,  taken  by  themselves  or  any  of  them,  Dut 

taken  by  any  other  person. 

notes  under  section  421,  ante. 

i  jury  cannot  use  notes  of  the  trial  judge.    Mitchell  v.  Carter,  14  Hun, 

en  a  verdict  should  not  be  set  axide  because  the  jury  have  had  an  un- 
rized  paper  before  them.    Dolan  v.  iEtna  Ins.  Co.,  22  Hun,  396. 

427.  May  return  into  court  for  information.— After  the  jury 

retired  for  deliberation,  if  there  be  a  disagreement  between 

i,  as  to  any  part  of  the  testimony,  or  if  they  desire  to  be  in- 

ed  of  a  point  of  law  arising  in  the  cause,  they  muct  require 

officer   to  conduct   them  into   court.     Upon   their   being 

jht  into  court,  the  information  required  must  be  given  after 

e  to  the  district  attorney  and  to  the  counsel  for  the  defend- 

ind  in  cases  of  felony,  in  the  presence  of  the  defendant. 

notes  under  section  421,  ante. 

der  Revised  Statutes.— Under  the  Revised  Statutes,  which  entitled 
tfendant  to  be  personally  present  in  such  case,  where  correct  instruc- 
were  given  in  his  absence,  though  in  the  presence  of  his  counsel,  the 
of  appeals  reversed  the  judgment.  People  r.  Maurer.  43  N.  Y.,  1. 
tractions,  how  given.— The  instruction  of  thp  judge  to  the  jury 
i  be  openly  and  publicly  imparted.  Mahoney  v.  Decker,  18  Hun,  365. 
er  the  jjury  have  retired  for  deliberation .  it  is  a  violation  of  this  section 
e  magistrate,  at  their  request,  to  enter  their  room  plone,  and  give  them 
actions  as  to  the  form  of  their  verdict.  People  r.  Moore,  20  St.  Rep., 
Hun,  359 ;  3  N.  Y.  Supp..  161. 
ten  communication  between  iudge  and  jury,  in  the  absence  of  counsel. 
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is  not  ground  for  a  new  trial.  Mahoney  v.  Decker,  18  Hun,  865.  What  is 
a  waiver  of  such  irregularity.    Id. 

Notice. — The  defendant's  counsel  must  be  notified  before  instruction! 
are  given  to  a  jury  which  has  once  retired.  *  People  v.  Cassiano,  30  Hun, 
389;  1  N.  Y.  Cr.,  507. 

The  words  of  this  section  are  imperative.    Id. 

An  express  notice  that  the  court  would  attend  during  the  evening  to 
answer  the  jury,  is  a  sufficient  notice  to  the  counsel  for  the  defendant,  to 
justify  instructions  to  the  jury,  in  a  criminal  case,  in  the  absence  of  such 
counsel.  People  v.  Kennedy,  33  St.  Rep.,  109 ;  57  Hun,  534 ;  11  N.  Y.  Supp., 
245. 

It  is  an  absolute  right  of  the  prisorfer  to  have  his  counsel  notified  after  the 
jury  return  into  court  and  before  they  are  instructed.  People  t\  Cassiano, 
30  Hun,  388  ;  1  N.  Y.  Cr.,  507.  It  is,  therefore,  a  fatal  error  not  to  notify 
the  defendant's  counsel  when  the  jury  ask  for  further  instructions.    Id. 

This  section  must  have  a  reasonable  construction,  and  it  would  be  unrea- 
sonable to  confer  upon  counsel  power  to  deprive  the  court  of  the  right  to 
instruct  the  jury,  and  to  deprive  the  jury  and  the  defendant  of  the  benefit 
of  such  instructions  bv  his  deliberate  absence  after  sufficient  notice.  Peo- 
ple v.  Kennedy,  33  St.  Rep.,  109  ;  57  Hun,  534  ;  11  N.  Y.  Supp.,  245. 

See  Cornish  v.  Graff,  36  Hun,  164. 

§  428.  When  jury  to  be  discharged  before  agreement.— After 
the  jury  have  retired"  to  consider  of  their  verdict,  they  can  fce 
discharged  before  they  shall  have  agreed  thereon  only  in  the 
following  cases : 

1.  Upon  the  occurrence  of  some  injury  or  casualty  affecting 
the  defendant,  the  jury  or  some  one  of  them,  or  the  court,  render- 
ing it  inexpedient  to  keep  them  longer  together ;  or 

2.  When  after  the  lapse  of  such  time  as  shall  seem  reasonable 
to  the  court,  they  shall  declare  themselves  unable  to  agree  upon 
a  verdict;  or 

3.  When,  with  the  leave  of  the  court,  the  public  prosecutor 
and  the  counsel  for  the  defendant  consent  to  such  discharge. 

Coercion. — A  conviction  should  be  reversed,  where  the  tendency  of  the 
treatment  of  a  juror  by  the  judge  was  to  dominate  his  free-will,  and  terrify 
him  into  a  verdict  for  the  people.  People  ex  rel.  Flaherty  v.  Neilson.  22 
Hun,  1. 

Where  the  court,  upon  the  failure  of  a  jury  to  agree,  addresses  to  them 
remarks  claimed  to  be  improper,  a  general  exception  presents  no  question 
for  review,  unless  it  appears  that  no  portion  of  such  remarks  is  proprf 
Berry  v.  People,  1  N.  Y.  Cr.,  43.     See  same  case  on  appeal.  1  N.  Y.  Cr..  «>•• 

As  to  effect  of  coercion  of  jury  bv  court,  see  Cranston  c.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  4  St.  Rep..  300  ;  10"  N/ Y.,  614  ;  Erwin  r.  Hamilton,  50  How., 
82  ;  Huntoon  c.  Russell,  id.,  154  ;  Green  v.  Telfair,  11  id.,  260  ;  Slater  r.  Mead, 
53  id.,  57. 

§  429.  Reason  for  discharge.— Whenever  the  jury  is  dis- 
charged without  a  verdict,  the  reason  for  the  discharge  must  be 
entered  on  the  minutes. 

§  430.  When  jury  discharged  or  prevented  from  giving  a  ver- 
dict cause  to  be  re-tried.— In  all  cases  where  a  jury  are  dis- 
charged, or  prevented  from  giving  a  verdict,  by  reason  of  an  ac- 
cident or  other  cause,  except  where  the  defendant  is  discharged 
from  the  indictment  during  the  progress  of  the  trial,  or  after  the 
cause  is  submitted  to  them,  the  cause  may  be  again  tried  at  the 
same  or  another  term. 


Op  the  State  of  New  York.  17 1 

The  cod*t  may  discharge  a  jury  in  a  case  of  necessity,  in  a  criminal  case, 
thout  furnishing  a  bar  to  a  new  trial.  People  v.  Reagle,  60  Barb.,  527. 
this  case,  the  jury,  after  the  cause  was  tried  and  submitted  to  them, 
jarated  without  authority,  and  without  having  agreed  upon  any  verdict, 
was  held  that  this  constituted  no  bar  to  another  trial  upon  the  same 
iictment. 

See  People  t>.  Goodwin,  18  John.,  18?  ;  People  v.  McKay,  id.,  212 ;  People 
Cancemi,  18  N.  Y.,  128  ;  People  o.  Shepherd,  25  id.,  406. 

§  431.  Court  may  adjourn  during  absence  of  jury,  as  to  the 
tier  business,  but  deemed  open  till  verdict  rendered  or  jury  dis- 
arged.— While  the  jury  are  absent,  the  court  may  adjourn 
>m  time  to  time,  as  to  other  business;  but  it  is  nevertheless 
emed  open  for  every  purpose  connected  with  the  cause  sub- 
tted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury  dis- 
arged. 

$ee  section  34  of  Code  of  Civil  Procedure. 

Adjournment. — A  justice  of  the  Supreme  Court  cannot  adjourn  a  court, 

Minted  to  be  held  on  a  certain  day,  by  sending  a  letter  ordering  such 

iournment  and  not  attending  such  court  himself.    People  v.  Clews,  4 

t>.  N.  C,  256. 

iVhere  the  court  is  held  at  a  place  provided  for  by  statute,  a  judge  has 

authority  to  adjourn  such  court  to  be  held  at  any  other  place  within  the 

trict.     Northrup  v.  People,  37  N.  Y.,  203. 

Where  the  term   of  the  court  has  been  regularly  opened,  an  adjourn- 

•nt  is  simply  a  suspension  of  proceedings,  and  a  non-attendance  on  the 

jouraed  day  does  not  deprive  the  court  of  ^jurisdiction  to  proceed,  as  soon 

it  is  possible  for  it  to  attend.     People  c.  Sullivan,  24  St.  Rep.,  579;  115 

Y.,  185  ;  rev'g  17  St.  Rep.,  669 ;  49  Hun,  833. 

No  organization.— The  failure  of  the  judge  to  appear  upon  the  day 

pointed  for  the  commencement  of  a  term  will  prevent  the  organization 

a  legal  court.    People  v.  Bradwell,  2  Cow.,  445.    See  People  v.  Sullivan, 

St  Rep.,  579  ;  115  N.  Y.,  190. 

Postponement  of  trial.— The  granting  or  refusal  of  a  motion  to  post- 

ne  the  trial  of  a  criminal  action  is,  it  seems,  in  the  discretion  of  the  court, 

ti  its  decision  thereon,  where  there  is  no  abuse  of  discretion,  is  not  review- 

le  upon  appeal.    People  p.  Jackson,  19  St.  Rep.,  506  ;  111  N.  Y.,  362.  % 

§  432.  Pinal  adjournment  of  court  discharges  jury.— A  final 
journment  of  the  court  discharges  the  jury,  but  any  term  of  a 
urt  may  be  continued  for  the  purpose  of  finishing  a  trial  or 
ceiving  a  verdict. 
See  notes  under  section  472,  post. 


CHAPTER   III. 

THE   VERDICT. 

cnOH  433.  When  the  jury  have  agreed,  to  be  brought  into  court  and  their 
names  called.  If  all  do  not  appear,  jury  to  be  discharged  and 
cause  again  tried. 

434.  In  felony,  defendant  must  be  present.    In  misdemeanor,  verdict 

may  be  rendered  in  his  absence. 

435.  Manner  of  taking  the  verdict. 
430.  Verdict  may  be  general  or  special. 

437.  General  verdict. 

438.  Special  verdict. 

430,  440.  Special  verdict,  how  rendered. 

441.  Special  verdict,  how  brought  to  argument. 

442.  Judgment  thereon. 
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Section  443.  When  special  verdict  defective,  new  trial  to  be  ordered. 

444.  Upon  indictment  for  crime,  consisting  of  different  degrees,  jury 

may  convict  of  any  degree,  or  of  any  attempt  to  commit  the 
crime. 

445.  In  other  cases,  jury  may  convict  of  any  offense  necessarily  in- 

cluded in  that  charge. 

446.  On  indictment  against  several,  jury  may  render  a  verdict  as  to 

some,  and  the  cause  be  again  tried  as  to  the  others. 

447.  448.  In  what  cases  court  may  direct  a  reconsideration  of  the 

verdict. 

449.  When  judgment  may  be  given  upon  an  informal  verdict. 

450.  Polling  the  jury. 

451.  Recording  the  verdict. 

452.  Defendant,  when  to  be  discharged  or  detained  after  acquittal. 
463.  Proceedings   upon  general  verdict  of  conviction,  or  a  special 

verdict. 
454.  When  defendant  acquitted  on  the  ground  of  insanity,  the  fact  to 
be  stated  with  the  verdict .    Commitment  of  defendant  to  stale 
lunatic  asylum. 

§  433.  When  the  jury  have  agreed  to  be  brought  into  court 
and  their  names  called.  If  all  do  not  appear,  jury  to  be  discharged 
and  cause  again  tried.— When  the  jury  have  agreed  upon  their 
verdict,  they  must  be  conducted  into  court  by  the  officer  having 
them  in  charge.  Their  names  must  then  be  called,  and  if  all  do 
not  appear,  the  rest  must  be  discharged  without  giving  a  verdict. 
In  that  event,  the  cause  may  be  again  tried,  at  the  same  or  an- 
other term. 

§  434.  In  felony,  defendant  must  be  present.  In  misdemeanor, 
verdict  may  be  rendered  in  his  absence.— If  the  indictment  be 
for  a  felony,  the  defendant  must,  before  the  verdict  is  received, 
appear  in  person.  If  it  be  for  a  misdemeanor,  the  verdict  may 
be  rendered  in  his  absence. 

See  sections  297  and  427,  ante. 

The  reception  of  the  verdict,  upon  the  trial  of  an  indictment  for  a  felony, 
when  the  defendant's  counsel  is  not  present,  is  not  an  error  requiring  i 
reversal,  in  the  absence  of  anything  indicating  that  the  defendant  is  preju- 
diced thereby.     People  v.  Wilson,  15  St.  Rep.,  508  ;  109  N.  Y.,  858. 

See  Safford  v.  People,  1  Park  ,  474 ;  Son  v.  People,  12  Wend.,  844  ;  People 
t.  Perkins,  1  id.,  91 ;  People  v.  Wilkes,  5  How.,  105. 

§  435.  Manner  of  taking  the  verdict.— If  the  jury  appear,  they 
must  be  asked  by  the  court  or  the  clerk,  whether  they  hav« 
agreed  upon  their  verdict ;  and  if  the  foreman  answer  in  the 
affirmative,  they  must,  on  being  required,  declare  the  same. 

5  436.  Verdict  may  be  general  or  special.— The  jury  may 
either  render  a  general  verdict,  or  when  they  are  in  doubt  as  to 
the  legal  effect  of  the  facts  proved,  they  may,  except  upon  an 
indictment  for  libel,  find  a  special  verdict. 

See  notes  under  sections  437  and  438,  ante. 

See  section  10  of  Penal  Code. 

The  provisions  of  section  10  of  the  Penal  Code  must  be  construed  with, 
and  is  qualified  and  restricted  by,  the  provisions  of  this  and  the  following 
section  of  the  Code  of  Criminal  Procedure.  People  v.  Rugg,  98  N.  Y.,  687, 
561 ;  afTg  21  W.  Dig.,  84. 

Upon  the  trial  of  an  indictment  charging  murder  in  the  first  degree,  a 
general  verdict  of  guilty  is  proper.     Id. 

The  jury  are  to  render  a  general  verdict,  except  when  they  are  in  doubt 
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M  to  the  legal  effect  of  the  facte  proved,  in  which  case  they  may  render  a 
jpecial  verdict.    People  t>.  Taylor,  3  N.  Y.  Cr.,  302. 

§  437.  General  verdict.— A  general  verdict  upon  a  plea  of  not 

guilty  is  either  "  guilty "  or  "  not  guilty ; "    which  imports  a 

conviction  or  acquittal  of  the  offense  charged  in  the  indictment. 

Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 

offense,  it  is  either  u  for  the  people,"  or  "  for  the  defendant." 

General  verdict. — A  verdict  "for  the  people,"  rendered  on  the  sole 
issue  of  former  conviction,  is  a  general  verdict.  People  v.  Trimble,  38  St. 
Rep.,  998  ;  60  Hun,  365  ;  15  N.  Y.  Supp.,  60. 

A  general  verdict  of  guilty  is  a  finding  of  the  truth  of  all  the  material 
averments  in  the  indictment.     People  v.  Bork,  1  N.  Y.  Cr.,  393. 

What  sentence  proper. — Where,  under  proper  instructions,  a  general 
verdict  of  guilty  under  the  whole  indictment  is  rendered,  a  sentence  for  the 
Wghest  offense  charged  is  proper.     Hawker  v.  Peonle,  75  N.  Y.,  487. 

verdict  on  one  count. — The  finding  specifically  of  a  verdict  of  guilty 
lpon  one  count  is  equivalent  to  a  verdict  of  not  guilty  of  the  crime  charged 
nthe  other  counts  of  the  indictment.  People  v.  McCarthy,  18  St.  Rep., 
J67;  110  N.  Y.,  314;  People  t\  Dowling,  84  id.,  478;  Guenther  v.  People,  24 
d.,  100. 

Good  count. — An  indictment  containing  one  good  count  will  sustain  a 
jeneral  verdict  of  guilty,  though  there  may  be  other  defective  counts 
herein.     People  v.  Davis,  56  N.  \ .,  95. 

If  one  of  several  counts  in  an  indictment  is  good,  it  is  sufficient  to  sustain 
i  conviction  under  a  general  verdict  of  guilty.  People  r,  Dimick,  11  St. 
tep.,  739;  107  N.  Y.,  13,  30;  People  v.  Willett,  1  St.  Rep.  384;  102  id.,  251; 
lope  v.  People,  83  id.,  418;  Phelps  v.  People,  72  id.,  335;  People  t>.  Davis, 
6  id.,  95. 

A  general  verdict  of  guilty  under  an  indictment  will  be  sustained  if  some 
f  the  counts  are  gooa,  though  others  are  defective.  People  v.  Willett, 
mte. 

Upon  a  general  verdict  of  guilty,  or  upon  a  plea  of  guilty  of  all  the  counts 
f  an  indictment,  the  court  may  give  a  general  judgment,  which  will  be 
pheld  as  valid,  if  applicable  to  any  good  count  of  the  indictment.  Pol- 
isky  v.  People,  11  Hun,  392. 

Continuance. — A  general  verdict  of  guilty,  upon  a  trial  of  an  indict- 
aent,  containing  averments  of  continuance,  for  a  nuisance  in  obstructing 
public  highway,  is  error  if  there  is  no  evidence  of  continuance.  People 
.  Livingston,  27  Hun,  105;  63  How.,  242. 

Former  conviction,  etc. — Upon  the  latter  verdict,  prescribed  by  this 
action,  the  only  appropriate  judgment  is  respondeat  ouster.  People  t\ 
'rimble,  42  St.  Rep.,  718;  131  N.  Y.,  122;  affg  38  St.  Rep.,  998;  60  Hun, 
65;  15  N.  Y.  Sup.,  60. 

See  People  v.  Rugg,  98  N.  Y.,  537,  551 ;  People  v.  Burch,  1  St.  Rep.,  751 ; 

N.  Y.  Cr.,  32 ;  People  v.  Taylor,  3  id.,  302. 

§  438.  Special  verdict.— A  special  verdict  is  that  by  which 
he  jury  find  the  facts  only,  leaving  the  judgment  to  the  court, 
t  must  present  the  conclusions  of  fact,  as  established  by  the 
vidence,  and  not  the  evidence  to  prove  them ;  and  these  con- 
tusions of  fact  must  be  so  presented,  as  that  nothing  remains  to 
he  court,  but  to  draw  from  them  conclusions  of  law. 

Special. — A  verdict,  which  is  a  finding  of  the  facts  and  presents  the  con- 
lusions  of  facts,  as  established  by  the  evidence  as  construed  by  the  jury,  is 
pecial.     People  v.  Hale,  1  N.  Y.  Cr.,  535. 

Upon  the  trial  of  a  charge  of  assault  and  battery,  a  verdict  that  the  de- 
endant  was  "  not  guilty  of  a  criminal  assault  or  intent  to  injure,"  is  a  special 
erdict.     Id. 

Insufficient. — A  special  verdict  cannot  be  enlarged  by  intendment. 
Liller  v.  People,  25  Hun,  473. 

Where,  upon  the  trial  of  an  indictment  for  feloniously  receiving  stolen. 
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property,  the  special  verdict  does  not  find  that  the  defendant  received  U 
goods  feloniously,  it  is  not  sufficient  to  sustain  a  conviction.    Id. 

Effect  of. — Where,  on  the  trial  of  an  indictment  containing  differei 
counts,  there  is  a  specific  verdict  of  guilty  on  one  count  and  the  verdict  i 
silent  as  to  the  other  counts,  it  is  equivalent  to  an  acquittal  on  the  latte 
counts.    People  v.  Dowling,  84  N.  Y.,  478. 

See  People  c.  Taylor,  3  N.  Y.  Cr.,  302. 

§  439.  Special  verdict,  how  rendered.— The  special  verdic: 
must  he  reduced  to  writing,  by  the  jury  or  in  their  presence 
entered  upon  the  minutes  of  the  court,  read  to  the  jury,  ami 
agreed  to  by  them,  before  they  are  discharged. 

See  People  r.  Taylor,  3  N.  Y.  Cr.,  302. 

§  440.  Special  verdict,  how  rendered.— The  special  verdict 
need  not  be  in  any  particular  form,  but  is  sufficient,  if  it  present 
intelligibly  the  facts  found  by  the  jury. 

See  People  v.  Hale,  1  N.  Y.  Cr.,  535. 

§  441.  Special  verdict,  how  brought  to  argument.— The  special 
verdict  may  be  brought  to  argument  by  either  party,  upon  live 
days'  notice  to  the  other,  at  the  same  or  another  term  of  the 
court ;  and  upon  the  hearing  thereof,  the  counsel  for  the  de- 
fendant may  conclude  the  argument. 

§  442.  Judgment  thereon.— The  court  must  give  judgment 
upon  the  special  verdict  as  follows  : 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defend- 
ant guilty  of  the  offense  charged  in  the  indictment,  or  of  any 
other  offense  of  which  he  could  be  convicted,  under  that  indict- 
ment, as  provided  in  sections  444  and  445,  judgment  must  be 
given  accordingly ;  but  if  otherwise,  judgment  of  acquittal  must 
be  given ; 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of  the  same 
offense,  the  court  must  give  judgment  of  conviction  or  acquit 
tal,  according  as  the  facte  prove  or  fail  to  prove  the  former  eon 
viction  or  acquittal. 

Application. — This  section  applies  only  to  a  judgment  in  case  of  a  specia 
verdict.    People  v.  Connor,  48  St.  Rep.,  80  ;  65  Hun,  892  ;  8  N.  Y.  Cr.,  447. 
Subd.  2  of  tins  section  relates  wholly  to  the  case  of  a  special  verdict  i 


which  the  jury  merely  find  the  facts,  and  does  not  refer  to  the  case  of 
general  verdict     People  r.  Trimble,  42  St.  Rep.,  718 ;  181  N.  Y.,  122. 

Effect  of  verdict.— Where  the  defendant  interposed  the  pleas  of  nc 
guilty  and  of  former  acquittal  to  the  indictment,  a  verdict  of  "  guilty  a 
charged  in  the  indictment,"  does  not  show  that  the  latter  plea  was  passe 
upon  by  the  jury.    People  v.  Burch,  1  St.  Rep.,  751 ;  5  N.  Y.  Cr.,  82. 

§  443.  When  special  verdict  defective,  new  trial  to  be  ordered.- 
If  the  jury  do  not,  in  a  special  verdict,  pronounce  affirmative! 
or  negatively  on  the  facts  necessary  to  enable  the  court  to  giv 
judgment,  or  if  thev  find  the  evidence  of  facts  merely,  and  no 
the  conclusions  of  fact  from  the  evidence,  as  established  to  thei 
satisfaction,  the  court  must  order  a  new  trial. 

§  444.  Upon  indictment  for  crime  consisting  of  different  df 
grees,  Jury  may  convict  of  any  degree,  or  of  any  attempt  to  own 
mit  the  offense.— Upon  an  indictment  for  a  crime  consisting  c 
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different  decrees,  the  jury  may  find  the  defendant  not  guilty  of  the  degree 
charged  in  the  indictment,  and  guilty  of  anv  degree  inferior  thereto,  or  of  an 
aTtempt  to  commit  the  crime.  Upon  a  trial  for  murder  or  manslaughter,  if 
the  act  complained  of  is  not  proven  to  be  the  cause  of  death,  the  defendant 
may  be  convicted  of  assault  in  any  degree  constituted  by  said  act,  and  war- 
ranted by  the  evidence.  A  conviction  upon  a  charge  of  assault  is  not  a  bar  to 
a  subsequent  prosecution  for  manslaughter  or  murder,  if  the  person  assaulted 
dies  after  the  conviction,  in  case  death  results  from  the  injury  caused  by  the 
assault. 
Added  by  ch.  626  of  1900. 

See  section  390,  ante :  section  35  of  Penal  Code. 

Before  Code. — At  the  time  of  the  adoption  of  this  Code,  the  rule  of  the 
Hiinmon  law,  in  this  state,  was  that  the  prosecution  was  never  allowed  to 
ail.  because  all  the  alleged  facts  and  circumstances  were  not  proved,  if  such 
is  were  proved  made  out  a  crime,  though  of  an  inferior  degree.  People  v. 
HcDonald.  17  St.  Rep..  49-1 :  49  Hun.  09 ";  1  N.  Y.  Supp.,  704. 

This  section  c  mtinues  and  preserves  the  provisions  of  the  Revised  Statutes. 

2  R.  S.  [:M.  Ed.J,  7*9,  section  30.)    Id. 

Inferior  degree. — The  charge  of  the  crime  in  the  first,  permits  convic- 
ion  in  the  second,  degree.     People  r.  Sullivan,  4  N.  Y.  Cr.,  197. 

The  jury  may  find  the  defendant  guilty  of  one  of  the  inferior  degrees  of 
he  crimecharged  in  the  indictment.     People  c.  Taylor,  3  N.  Y.  Cr.,  302. 

The  accused  may  be  convicted  of  an  inferior  grade  of  the  same  offense 
barged,  growing  out  of  the  same  transaction  counted  on,  accordingly  as 
he  case  may  be  disclosed  by  the  proof.     People  v.  Palmer,  0  St.  Rep.,  341  ; 

3  Hun,  404. 

The  elements,  which  constitute  the  less  degree  must  themselves  be  proved. 
Wile  r.  Downs,  29  St.  Rep.,  117  ;  56  Hun.  11. 

Homicide. — Where  the  defendant  is  charged  in  the  indictment  with 
lurder  in  the  first  degree  and  pleads  to. such  charge,  it  is  the  duty  of  the 
ury  first  to  determine  whether  he  is  guilty  of  that  charge.  People  p. 
ViLson,  109  N.  Y.,  337  ;  15  St.  Ren.,  503. 

It  is  only  after  they  have  found  him  not  guilty  upon  this  charge,  that  they 
re  authorized,  under  this  section,  to  find  him  guilty  of  any  interior  degree 
f  hoLiicide.     Id. 

An  indictment  for  murder  in  the  first  degree,  in  the  common-law  form, 
erniits  a  con viction  of  manslaughter  in  the  rii>>t  degree  upon  a  plea  of  guilt y 
o  the  latter  offense.  People  v.  McDonnell,  92  N.  Y.,  657  :  1  N.  Y.  Cr.,  366. 
t  is  not  necessary  to  aver  in  the  indictment  the  facts  and  circumstances 
sliich,  if  proven,  would  constitute  the  less  crime.  Id.  These  are  matters 
f  evidence  for  the  benefit  of  the  accused.     Id. 

Larceny. — This  section  allows  a  conviction  for  grand  larceny  in  the 
econd  degree,  under  an  indictment  for  grand  larceny  in  the  first  degree. 
>eople  r.  McCallam,  3  N.  Y.  Cr.,  199. 

A  prisoner,  indicted  for  grand  larcenv,  may  be  convicted  of  petit  larcenv. 
>eople  v.  McTamenev,  30  Hun,  505  ;  1  K.  Y.'Cr.,  437  ;  17  W.  Dig.,  492 ;  i3 
ibb.  N.  C.,55;  66  flow.,  70. 

Allegation  and  proof. — The  accused  cannot  be  convicted  of  any  other 
iharacter  of  offense  than  that  charged  against  him  in  the  indictment.  Peo- 
ple r.  Palmer,  6  St.  Rep.,  341  ;  43  Hun,  404  ;  Dedim  v.  People,  22  N.  Y.,  178 ; 
Ceefe  t.  People,  40  id.,  348. 

Where  the  proof  establishes  conclusively  all  the  elements  of  burglary  in 
he  first  degree,  the  defendant  is  not  entitled  to  a  charge  that  the  jury  may 
onvict  of  a  misdemeanor  under  section  505  of  the  Penal  Code.  People  v. 
deegan,  5  St.  Rep.,  743  ;  104  N.  Y.,  531  ;  5  N.  Y.  Cr.,  523. 

Acquittal  on  certain  counts.— The  omission  of  the  jury  to  render  a 
rerdict  upon  certain  counts  of  an  indictment  is  equivalent  to  an  acquittal 
>n  those  counts.  People  v.  McDonald,  17  St.  Rep.,  494 ;  49  Hun,  69  ;  IN. 
r.  Supp.,  704. 

Guilty  on  all  the  counts. — Effect  of  jury  finding  prisoner  guilty  on  all 
lie  counts  of  an  indictment.  People  v.  Emerson,  20  St.  Rep.,  19  ;  6  N.  Y. 
>.,  158  ;  5  N.  Y.  Supp.,  374. 

See  People  t>.  Cooper,  8  N.  Y.  Cr.,  119. 

§  445.  In  other  cases,  jury  may  convict  of  any  offense  neces- 
sarily included  in  that  charge.— In  all  other  cases  the  defendant 
nay  be  found  guilty  of  any  crime,  the  commission  of  which  is 
lecessarily  included  in  that  with  which  he  is  charged  in  the 
ndictment. 
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See  notes  under  preceding  section. 

Common-law. — This  section  is  new  and  is  the  codification  of  that  portion 
of  the  common  law  upon  this  subject,  which  was  not  embraced  in  section 
80  of  2  R.  S.,  78U.  People  ©.  McDonald,  17  St.  Rep.,  494 ;  49  Hun,  69 ;  1 N. 
Y.  Supp.,  704.  It,  in  no  sense,  narrows  the  common-law  rule,  and  its  lan- 
guage is  very  broad  and  comprehensive.    Id. 

Allegation  and  proof.— Under  this  rule,  an  accused  party  cannot  be 
surprised  upon  the  trial,  for  the  people  cannot  prove  any  fact  not  alleged, 
nor  can  he  oe  convicted  of  any  crime  which  the  facts  proved  do  not  estab- 
lish.    Id. 

Homicide. — Under  this  section,  the  defendant,  under  an  indictment  for 
murder,  may  l>e  convicted  of  manslaughter,  though  such  indictment  is  not 
found  within  the  time  prescribed  for  the  latter  crime.  People  t>.  Dowling, 
1  N.  Y.  Cr.,  53?. 

Under  an  indictment  for  murder,  a  person  cannot  be  convicted  of  the 
crime  of  train  wrecking  under  chap.  160  of  1838.     Id. 

Larceny. — A  verdict  of  grand  larceny  in  the  first  degree  is  properly  ren- 
dered under  an  indictment  charging  robberv  in  the  second  degree.  People 
t>.  Kennedy,  33  St.  Rep.,  110 ;  57  Hun,  534  ;  *il  N.  Y.  Supp.,  245,  246. 

§  446.  On  indictment  against  several,  jury  may  render  a  ver- 
dict as  to  some,  and  the  cause  be  again  tried  as  to  the  others.— On 
an  indictment  against  one  or  more,  if  the  jury  cannot  agree 
upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on  which  a  judgment  must  be 
entered  accordingly ;  and  the  case,  as  to  the  rest,  may  be  tried 
by  another  jury. 

§  447.  In  what  cases  court  may  direct  a  reconsideration  of  the 
verdict.— When  there  is  a  verdict  of  conviction,  in  which  it  appears 
to  the  court  that  the  jury  have  mistaken  the  law,  the  court  mar 
explain  the  reason  for  that  opinion,  and  direct  the  jury  to  recon- 
sider their  verdict ;  and  if,  after  the  reconsideration,  they  return 
the  same  verdict,  it  must  be  entered.  But  when  there  is  a  ver- 
dict of  acquittal,  the  court  cannot  require  the  jury  to  reconsider 
it. 

If  the  finding  on  several  issues  is  inconsistent,  the  court,  before  recording 
it,  may  send  the  jury  out  for  further  consideration.  Hegeman  v.  Cantrelli 
40Supr.,  381. 

See  Root  v.  Sherwood,  6  John.,  68 ;  Blackley  v.  Sheldon,  7  id.,  S4. 

§  448.  In  what  cases  court  may  direct  a  reconsideration  of  the 
verdict.— If  the  jury  render  a  verdict  which  is  neither  a  gen- 
eral nor  a  special  verdict,  as  defined  in  sections  437  and  438, 
the  court  may,  with  proper  instructions  as  to  the  law,  direct 
them  to  reconsider  it;  and  it  cannot  be  recorded  until  it  be 
rendered  in  some  form  from  which  it  can  be  clearly  understood 
what  is  the  intent  of  the  jury,  whether  to  render  a  general  ver- 
dict, or  to  find  the  facts  specially,  and  leave  the  judgment  to 
the  court. 

§  449.  When  judgment  may  be  given  upon  an  informal  ver- 
dict.—If  the  jury  persist  in  finding  an  informal  verdict,  from 
which,  however,  it  can  be  clearly  understood  that  their  inten- 
tion is  to  find  in  favor  of  the  defendant,  upon  the  issue,  it  must 
be  entered  in  the  terms  in  which  it  is  found,  and  the  court  must 
give  judgment  of  acquittal.     But  no  judgment  of  conviction 
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can  be  given  unless  the  jury  expressly  find  against  the  defend- 
ant, upon  the  issue,  or  judgment  be  given  against  him  on  a 
Bpecial  .verdict. 

Where  the  record  does  not  show  that  the  jury  passed  and  rendered  judg- 
ment, upon  a  plea  of  former  acquittal  interposed  by  the  defendant,  a  judg- 
ment of  conviction  will  be  reversed.  People  t>.  Burch,  1  St.  Rep.,  751 ;  5 
N.  Y.  Cr.,  32. 

§  450.  Polling  the  jury-— When  a  verdict  is  rendered,  and  be- 
fore it  is  recorded,  the  jury  may  be  polled,  on  the  requirement 
of  either  party ;  in  which  case  they  must  be  severally  asked 
whether  it  is  their  verdict ;  and  if  any  one  answer  in  the  nega- 
tive, the  jury  must  be  sent  out  for  further  deliberation. 

§  451.  Becording  the  verdict.— When  the  verdict  is  given,  and 
is  such  as  the  court  may  receive,  the  clerk  must  immediately 
record  it  in  full  upon  the  minutes,  and  must  read  it  to  the  jury 
ind  inquire  of  them  whether  it  is  their  verdict.  If  any  juror 
ILsagree,  the  fact  must  be  entered  upon  the  minutes,  and  the 
fury  again  sent  out ;  but  if  no  disagreement  be  expressed  the  ver- 
iict  is  complete,  and  the  jury  must  be  discharged  from  the  case. 

S  452.  Defendant,  when  to  be  discharged  or  detained  after  ac 
luittal.— If  judgment  of  acquittal  be  given  on  a  general  verdict, 
nd  the  defendant  be  not  detained  for  any  other  legal  cause,  he 
lust  be  discharged  as  soon  as  the  judgment  is  given ;  except 
hat  when  the  acquittal  is  for  a  variance  between  the  proof  and 
ie  indictment,  which  may  be  obviated  by  a  new  indictment,  the 
>urt  may  order  his  detention,  to  the  end  that  a  new  indictment 
ay  be  preferred,  in  the  same  manner  and  with  the  like  effect 
:  provided  in  sections  408  and  409. 

The  case  of  People  c.  Cruger,  38  Hun,  500,  was  reversed  in  2  St.  Rep.,  468  ; 
2  N.  Y.,  510. 

§  453.  Proceedings  upon  general  verdict  of  conviction  or  a 
►ecial  verdict.— If  a  general  verdict  be  rendered  against  the 
jfendant,  or  a  special  verdict  be  given,  he  must  be  remanded, 
in  custody,  or  if  on  bail,  he  may  be  committed  to  the  proper 
Beer  of  the  county,  to  await  the  judgment  of  the  court  upon 
ie  verdict.  When  committed,  his  bail  is  exonerated,  or  if 
oney  be  deposited  instead  of  bail,  it  must  be  refunded  to  the 
rfendant. 
See  People  c.  Trimble,  38  St.  Rep.,  998  ;  60  Hun,  865 ;  15  N.  Y.  Supp., 

§  454.  When  defendant  acquitted  on  the  ground  of  insanity, 
ie  feet  to  be  stated  with  the  verdict.  Commitment  of  defendant 
>  state  lunatic  asylum.— When  the  defense  is  insanity  of  the 
efendant  the  jury  must  be  instructed,  if  they  acquit  him  on 
lat  ground,  to  state  the  fact  with  their  verdict.  The  court 
mat,  thereupon,  if  the  defendant  be  in  custody,  and  they  deem 
is  discharge  dangerous  to  the  public  peace  or  safety,  order  him 
)  be  committed  to  the  state  lunatic  asylum,  until  he  becomes 
ine. 
12 
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TITLE  Vm. 

OF  THE  PROCEEDINGS   AFTER  TRIAL  AND   BEFORS  JUDGMENT. 

Chapter    I.    Bill  of  exceptions. 
II.    New  trials. 
III.    Arrest  of  judgment* 

CHAPTER  I. 

BILL  OF  EXCEPTIONS. 

Section  455.  In  what  cases. 

456.  By  whom  settled,  and  how  filed. 

457.  To  bo  settled  at  the  trial,  or  the  point  noted  In  writing 

458.  450.   When  and  how  settled,  after  the  triaL 
400.  Enlarging  the  time  therefor. 

461.  Effect  of  not  serving  exceptions  or  amendments,  within  the  time 
prescribed. 

§  455.  In  what  cases— On  the  trial  of  an  indictment,  excep- 
tions may  be  taken  by  the  defendant,  to  a  decision  of  the  court, 
upon  a  matter  of  law,  by  which  his  substantial  rights  are  preju- 
diced and  not  otherwise,  in  any  of  the  following  cases : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  chal- 
lenge for  actual  bias  to  any  juror  who  participated  in  the  verdict, 
or  in  allowing  or  disallowing  such  challenge; 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  de- 
ciding any  question  of  law,  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law,  on  the  trial  of 
the  issue. 

See  notes  under  section  385,  ante. 

§456.  *Where  the  defendant  is  convicted  of  a  crime  punishable  by  death, 
the  stenographer,  within  ten  days  after  the  judgment  has  been  pronounced, 
shall  furnish  to  the  attorney  for  the  defendant,  at  his  request,  a  copy  of  the 
stenographic  minutes  ot  the  entire  proceedings  upon  the  trial.  The  "expose 
of  such  copy  shall  be  a  county  charge,  payable  to  the  stenographer  out  of  the 
court  fund  upon  the  certificate  of  the  judge  presiding  at  the  trial. 

Amended  by  chap.  427,  1897. 

See  cases  under  section  517,  post. 

Matter  of  law. — This  section  preserves  to  the  defendant  his  right,  which 
previously  existed,  to  take  exceptions  to  a  decision  of  the  court  upon  a 
matter  of  law,  bv  which  his  substantial  rights  are  prejudiced.  People  t. 
Palmer,  15  St.  Rep.,  78  ;  109  N.  Y.,  419. 

Errors,  upon  criminal  trials,  can  be  made  available  in  the  court  of  appeals 
onlv  by  exceptions  duly  taken  on  the  trial.  People  v.  Guidici,  100  N.  Y., 
5;>?";  3*N.  Y.  Cr.,  551. 

But  see  section  528,  post. 

No  right  is  given,  by  this  section,  to  except  to  the  decision  of  a  judge  on 
the  facts.  People  v.  McQuade,  18  St.  Rep.,  288  ;  21  Abb.  N.  C,  4& ;  HON. 
Y..  284;  ON.  YT Cr.,  33. 

This  Code  explicitly  confines  exceptions,  which  may  be  taken  by  a  defend- 
ant, on  the  trial  of  indictments,  to  those  made  to  the  decision  of  the  court 
on  matter  of  law,  and  not  otherwise,  to  the  cases  enumerated  in  this  sec- 
tion.   Id. 

Challenge. — A  limitation  Is  put  by  this  section  to  the  right  to  except  to 

*  See  §  8S0,  post. 
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oiling  made  upon  the  trial  of  a  challenge.     People  v.  Petmeoky,  2  N.  Y. 

.,458. 

It  is  expressly  provided  in  this  section  that  an  exception  may  be  taken  to 

lecision  in  admitting  or  rejecting  testimony  on  the  trial  of  a  challenge  to 

urorfor  actual  bias.    People  c.  Welch,  1  N.  Y.  Cr.,  488. 

\n  exception  lies  to  the  improper  admission  or  exclusion  of  evidence  on 

I  trial  of  a  challenge  to  a  juror,  who  participated  in  the  verdict,  or  where, 
matter  of  law,  the  court  erred  in  allowing  or  disallowing  a  challenge. 
)ple  r.  McQuade,  18  St.  Rep.,  288 ;  21  Abb.  N.  C,  440  ;  110  N.  Y,  284  ;  6 
Y.  Cr.,33. 

lie  decision  of  the  trial  judge  on  the  question  of  indifference  is  not 
ievrablo,  except  in  the  absence  of  any  evidence  to  support  it,  in  which 
e  it  is  an  error  of  law  to  which  an  exception  lies.  Id  ;  People  v.  Fanshawe, 
St.  Rep.,  343  ;  8  N.  Y.  Cr.,  349  ;  65  Hun.  77,  94. 

'he  right  to  review,  under  subd.  2  of  this  section,  is  limited  to  a  decision 
the  trial  court  upon  a  matter  <  .  law,  by  which  the  substantial  rights  of  the 
endant  are  prejudiced,  and  not  otherwise  in  allowing  or  disallowing  a 
illengj  to  a  juror  for  actual  bias.     People  t\  McGonegal,48  St.  Rep.,  900 ; 

N.  i .,  68. 

"he  last  clause  of  this  section  permits  an  exception  as  well  when  the 
Jlenge  is  sustained  as  when  it  is  overruled.  People  v.  McQuade,  18  St. 
).,  288 ;  21  Abb.  N.  C.,  477  ;  110  N.  Y,  284  ;  6  N.  Y.  Cr.,  33.  If  the  juror, 
the  facts  proved,  is  a  competent  and  legal  juror,  an  exception  lies 
lis  rejection.     Id. 

he  act  of  1873,  authorizing  a  review  of  the  findings  of  fact  of  the  trial 
rt  upon  a  challenge  for  bias  was  repealed  when  this  Code  took  effect, 
pie  v.  McGonegal,  48  St.  Rep.,  903.  The  right  to  review  in  such  cases 
>w  controlled  by  this  section,  and  is  limited  to  a  decision  of  the  trial  court 
a  a  matter  of  law  by  which  the  substantial  rights  of  the  defendant  are 
udiced  and  not  otherwise  in  allowing  or  disallowing  a  challenge  to  a  juror 
actual  bias.     Id. 

;ipulation. — Astipulation  by  counsel  to  the  effect  that  a  general  exeep- 
should  give  the  defendant  the  benefit  of  a  particular  exception  to  any 

of  the  charge,  is  of  no  avail.      People  r.  Buddensieck,  3  St.  Rep.,  664  ; 
S.  Y,  501  ;  5  N.  Y  Cr.,  71  ;  Biggs  v.  Waldron,  83  N.  Y,  582. 
ill  of  exceptions. — The  provisions  of  this  section  prohibit  the  appear- 
>  of  the  proceedings  on  a  motion  to  set  aside  an  indictment  in  the  bill  of 
ptions,  and  hence  in  the  judgment-roll.     People  v.  Petrea,  30  Hun,  102; 

Y  Cr.,  198. 

le  bill  of  exceptions  must  contain  all  exceptions  which  come  before  the 
t  on  appeal.     People  v.  Petrea,  30  Hun,  128  ;  1  N.  Y.  Cr.,  198. 
e  People  v.  Willett,  36  Hun,  504  ;  3  N.  Y.  Cr.,  327  ;  People  v.  Tyrrell,  Id. 

the  defendant  desires  a  review  of  his  exceptions  where  the  challenge  to 
ror  is  sustained,  he  must  incorporate  them  in  a  bill  of  exceptions  to  be 
ed  and  annexed  to  the  roll.  People  v.  McQuade,  18  St.  Rep.,  288 ;  110 
T.,  305  :  21  Abb.  N.  C,  418  ;  6  N.  Y.  Cr.,  33. 

II  exceptions  may  be  incorj)orated  in  the  bill  of  exceptions.     Id. 

rider  the  formerpractice,  the  proceedings  on  challenges  for  principal 

>e  were  entered  in  the  record,  but  it  was  otherwise  as  to  proceedings  on 

lenges  to  the  polls  for  favor,  though  questions  of  law  arising  on  such 

lenges  could  be  reviewed  on  exceptions.     Id. 

le  case  cannot  be  settled  bv  the  stipulation  of  the  attorneys.      People  v. 

iner,  7  St.  Rep.,  846  :  44  rfun,  235. 

must  be  settled  by  the  judge  and  filed  with  the  clerk.    Id. 

le  minutes  of  the 'stenographer,  not  made  a  part  of  the  bill  of  exceptions, 

not  signed  or  settled  by  the  presiding  judge,  have  no  business  in  the 

ial  book,  even  upon  the  stipulation  of  the  attorneys.    Id. 

457.  To  be  settled  at  the  trial,  or  the  point  noted  in  writing.— 
3  bill  of  exceptions  must  be  settled  at  the  trial  unless  the 
rt  otherwise  direct.  If  no  such  direction  be  given,  the  point 
the  exception  must  be  particularly  stated  in  writing,  and 
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delivered  to  the  court  and  must  immediately  be  corrected  or 
added  to,  until  it  is  made  conformable  to  the  truth. 

§  458.  *  Case  when  necessary,  how  made  and  settled.— When  a  party 
intends  to  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue  of  fact 
he  must,  except  as  otherwise  prescribed  by  law,  make  a  case  and  procure  the 
same  to  be  settled  and  signed,  by  the  judge  or  justice,  by  or  before  whom  the 
action  was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in  cose  of 
the  death  or  disability  of  such  judge  or  justice,  in  such  manner  as  the  appel- 
late court  directs.  The  case  must  contain  so  much  of  the  evidence,  and 
other  proceedings  upon  the  trial,  as  is  material  to  the  questions  to  be  raised 
thereby,  and  also  the  exceptions  takeu  by  the  party  making  the  case;  and  io  a 
case  where  a  special  question  is  submitted  to  the  jury,  such  exceptions  taken 
by  any  party  to  the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial,  if  the  judgment  be  reversed.  If  it  afterwards  becomes 
necessary  to  separate  the  exceptions,  the  separation  may  be  made  and  the  ex- 
ceptions may  be  stated  with  so  much  of  the  evidence,  and  other  proceedings,  as 
is  material  to  the  questions  raised  by  them,  in  a  case  prepared  and  settled  as 
directed  by  the  general  rules  of  practice,  or  in  the  absence  of  directions  therein, 
by  the  court,  upon  motion. 

Amended  by  chap.  427,  1897. 

§  459.  When  and  how  settled,  after  the  trial. — At  the  time  appoiutod, 
the  judge  must  settle  and  sign  the  bill  of  exceptions. 

See  notes  under  section  456,  ante. 

Minutes  of  the  stenographer,  not  signed  or  settled  by  the  trial  judge,  hate  no 
business  in  the  appeal  book.     People  v.  Bradner,  7  St.  Kep.  84(5;  44  Hun,  28t 

§  460.  *  Enlarging  the  time  therefor.— The  time  for  preparing  the  case. 
or  the  amendments  thereto,  or  for  settling  the  same,  may  be  enlarged  by 
the  consent  of  the  parties,  or  by  the  presiding  judge  or  by  a  justice  of  the  su- 
preme court,  but  no  other  officer.  Only  one  order  extending  the  time  shall  be 
granted,  except  upon  notice  of  at  least  two  days  to  the  adverse  party. 

Amended  by  chap.  427,  1897. 

$  461.  Effect  of  not  serving  exceptions  or  amendments,  within  tie 
time  prescribed. — If  the  billot  exceptions  be  not  served  within  the  time  pre- 
scribed in  section  458,  or  within  the  enlarged  time  therefor,  as  prescribed  in 
the  last  section,  the  exceptions  are  deemed  abandoned.  If  it  be  served,  and 
the  parties  omit,  within  the  Jime  limited  by  section  458,  the  one  to  prepare 
amendments,  and  the  other  to  give  notice  of  appearance  before  the  judge,  they 
are  respectively  deemed,  the  one  to  have  agreed  to  the  bill  of  exceptions,  and 
the  other  to  the  amendments. 


CHAPTER  II. 

NEW  TRIALS. 

Section  462.  New  trial. 

463.  When  granted. 

464.  Effect  of  granting  new  trial. 

465.  In  what  cases  granted. 

466.  Applications  for  new  trials,  when  made. 

§  462.  New  trial.— A  new  trial  is  a  re-examination  of  the  issue, 
in  the  same  court,  before  another  jury,  after  a  verdict  has  been 
given. 

See  section  544,  post. 

This  section  states  what  a  new  trial  is.  People  v.  Beckwith,  3 St.  Rep.,  7o9: 
42  Hun,  367  ;  5  N.  Y.  Cr..  233. 

The  right  of  the  prosecution  to  try  a  prisoner  separately  is  fixed  by  statute, 
and  no  error  is  committed  in  directing  him  to  be  tried  separately  from  the 
others  indicted  with  him.  People  v.  Clark,  2  St.  Rep.,  548;  1  Silv.  (Ct  AfP-h 
166;  102  N.Y.,  736. 

*  See  §  830,  post 
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§463.  When  granted.— A  new  trial  can  be  granted  by  the 
court  in  which  the  former  trial  was  had,  only  in  the  cases  pro- 
vided in  section  465. 

S«e  notes  under  section  465,  pout. 

The  case  of  People  v.  Flack,  24  Abb.  N.  C,  444;  9N.Y.  Supp.,  279;  8  N.Y. 
Cr..  33,  was  affirmed  in  82  St.  Rep.,  215,  but  the  latter  case  was  reversed  in 
84StRep.,722. 

The  power  of  a  trial  court  to  grant  a  new  trial,  given  by  this  section,  is 
qualified  by  section  466,  post    People  c.  Bradner,  10  St.  Rep.,  667;  107  N.Y., 

The  application  must  be  made  before  judgment,  except  when  made  under 
the  seventh  subdivision  of  section  465,  post.    Id. 

Under  this  section,  a  new  trial  can  only  be  granted  in  the  cases  specified 
in  section  465,  post.  People  r.  Flack,  8  N.  Y.  Cr.,  33;  24  Abb.  N.  C,  444;  9 
N.  Y.  Supp.,  279.    See  34  St.  Rep.,  722. 

See  People  r.  Draper,  28  Hun,  3;  1  N.  Y.  Cr.,  142;  15  W.  Dig.,  884;  People 
?.  Trezza,  40  St.  Rep.,  482;  128  N.  Y.,  532. 

§464.  Effect  of  granting  new  trial.— The  granting  of  a  new 

rial  places  the  parties  in  the  same  position  as  if  no  trial  had 

>een  had.     All  the  testimony  must  be  produced  anew  ;  and  the 

ormer  verdict  cannot  be  used  or  referred  to,  either  in  evidence 

r  in  argument. 

The  reference  to  this  section  in  People  v.  Upton,  88  Hun,  110;  4  N.Y.  Cr., 
J9,  should  be  to  section  467,  post. 

Tlie  Code  has  not  subverted  the  constitutional  inhibition  against  subject- 
g  a  person  to  be  twice  put  in  jeopardy  for  the  same  offense.  (N.Y.  Const., 
t.  1,  section  6.)    People  v.  Palmer,  15  St.  Rep.,  78;  109  N.  Y.,  416. 
Same  position. — The  granting  of  a  new  trial  places  the  parties  in  the 
me  position  as  though  no  trial  had  been  had.    la. 

The  fact  that  a  new  trial  has  been  ordered  does  not  affect  the  validity  or 
feet  of  the  former  plea.  People  v.  McElvaine,  36  St.  Rep.,  180;  1  N.  Y;,  52 
5. 

Such  plea  stands  as  the  statement  of  the  defendant's  defense,  until  it  is 
rmittea  to  be  withdrawn,  or  otherwise  disposed  of  by  the  court.  Id. 
If  reversal  of  the  judgment  of  conviction  follows,  such  judgment,  as  well 
the  record  of  the  former  trial,  are  annulled  and  expunged  by  the  iudg- 
»nt  of  the  appellate  court,  and  they  are  as  though  tney  nad  never  been, 
ople  r.  Palmer,  ante. 

Tne  indictment,  in  such  case,  is  left  to  stand  as  to  the  crime,  of  which  the 
cused  had  been  charged  and  convicted,  as  though  there  had  been  no  trial. 

Where  the  result  of  the  former  trial  is,  in  effect,  an  acquittal  of  another 

ime  charged  in  the  indictment,  he  may  plead  that  result  in  bar  of  further 

oeecution  of  that  crime.     Id. 

Where  a  defendant  is  convicted  of  a  lower  degree  of  the  crime  charged  in 

e  indictment,  and,  on  his  appeal  upon  exceptions,  the  judgment  is  reversed 

d  a  new  trial  ordered,  he  must  be  tried  again,  without  regard  to  the 

rmer  trial  and  conviction,  under  the  indictment  for  the  offense  charged 

erein,  and  not  6imply  for  the  lower  grade  of  the  crime  of  which  he  was 

nvicted.     Id. 

Reference  to  former  verdict.— The  reference  by  the  district  attorney, 

the  course  of  the  trial  of  an  indictment  for  murder,  to  a  former  convi'c- 

>n  of  the  defendant  under  the  same  indictment,  and,  in  his  argument,  to 

e  fact  that  a  witness  called  for  the  defendant  on  the  former,  was  not 

lied  on  the  present  trial,  is  a  technical  violation  of  this  section.    People  r. 

•eenwall,  26  St.  Rep.,  229:  115  N.  Y.,  526:  8  N.  Y.  Cr.,  818. 

Hie  presiding  judge  can  control  the  intemperate  language  of  theprosecut- 

g  attorney  in  criminal  caaes,  or  so  guide  the  minds  of  the  jury  that  it  may 

>t  have  any  injurious  effect.     Id. 

See  People  r.  Cignarale,  16  St.  Rep.,  155:  6  N.  Y.  Cr.,  98. 

8  465.  In  what  cases  granted.-  The  court  in  which  a  trial  has 
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been  had  upon  an  issue  of  tact  lias  power  to  grant  a  new  tria 
when  a  verdict  lias  been  rendered  against  the  defendant,  \ 
which  his  substantial  rights  have  been  prejudiced,  upon  his  aj 
plication,  in  the  following  cases : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indici 
ment  be  for  a  felony  ; 

2.  When  the  jury  has  received  any  evidence  out  of  court, 
other  than  that  resulting  from  a  view,  as  provided  in  section 
41.1; 

3.  When  the  jury  have  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  their  verdict,  or  have  been 
guilty  of  any  misconduct  by  which  a  fair  and  due  consideration 
of  the  case  has  been  prevented ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part  of  all 
the  jurors ; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of 
law,  or  has  refused  to  instruct  them  as  prescribed  in  section  420 ; 
and  the  defendant  has,  at  the  trial,  excepted  to  such  misdirec- 
tion or  refusal ; 

6.  When  the  verdict  is  contrary  to  law  or  clearly  against  evi 
dence ; 

7.  Where  it  is  made  to  appear,  by  affidavit,  that  upon  another 
trial  the  defendant  can  produce  evidence  such  as,  if  before  received, 
would  probably  have  changed  the  verdict;  if  such  evidence  has 
been  discovered  since  the  trial,  is  not  cumulative ;  and  the  failure 
to  produce  it  on  the  trial  was  not  owing  to  want  of  diligence 
The  court  in  such  cases  can,  however,  compel  the  personal  appear* 
ance  of  the  affiants  before  it  for  the  purposes  of  their  personal 
examination  and  cross-examination,  under  oath,  upon  the  content* 
of  the  affidavits  which  they  subscribed. 

See  notes  under  section  403,  ante. 

See  sections  527  and  528,  p<mt. 

Prior  to  the  Code,  there  was  no  power  in  the  trial  court  or  general  ten* 
to  grant  a  new  trial  upon  the  merits.     People  r.  Mangano,  29  Hun,  263. 

What  is. — An  application  to  withdraw  a  plea  of  guilty  and  substitute* 
former  plea  of  not  guilty  is  not  a  motion  for  a  new  trial.  People  ».  Joyce,4 
N.  Y.  Cr.,  348. 

Grounds. — The  grounds,  upon  which  a  motion  for  a  new  trial  mayl* 
made,  are  enumerated  in  this  section.  People  c.  Wentworth,  4  N.  Y.Cr., 
209. 

The  grounds  for  a  new  trial  are  seven  in  number,  upon  all  or  etther  d 
which  a  motion  for  a  new  trial  can  be  made  under  the  next  section.  J*G# 
v.  Hovey.  30  Hun,  358;  1  N.  Y.  Cr.,  332. 

The  trial  court  can  grant  a  new  trial  for  the  reasons  stated  in  this  secti* 
People  v.  Osterhout,  34  Hun,  262. 

The  causes,  for  which  the  trial  court  may  grant  a  new  trial  to  a  def«rf 
ant  in  a  criminal  case,  are  specifically  pointed  out  in  this  section.  Peoj** 
Johnson,  16  St.  Rep.,  846;  110  N.  Y.,  144. 

A  motion  for  a  new  trial,  not  brought  within  the  provisions  of  eithj 
the  subdivisions  of  this  section,  which  regulate  motions  of  this  chari^ 
cannot  be  entertained.     People  v.  Kelly,  94  N.  Y.,  526;  2  N.Y.  Cr.,  24 
31  Hun,  226;  2  N.  Y.Cr.,  18. 

This  section  confers  upon  the  court  the  power  to  grant  a  new  tria 
a  verdict  has  been  rendered  against  the  defendant,  by  which  hissuT  J 
rights  have  been  prejudiced,  in  the  cases  specified  in  the  seven  sub< 
which  follow.     Peor.le  r.  FHc\',  H  :T.  Y.  Cr.  33:  24  Abb.,  N.  C.,  444; 
Supp.,  279.     Sea  34  St.  R, ;;.,  7C.C. 


Of  the  State  of  New  York.  182 

ial  rights  of  defendant.— A  verdict  is  only  to  be  set  aside 
for  that  purpose,  where  the  substantial  rights  of  the  accused 
reiudiced  by  it  People  c.  Kelly,  31  Hun,  226;  2  N.  Y.  Cr.,  21. 
nder  this  section,  the  trial  court  is  authorized  to  grant  a  new 
d  it  can  see  that  the  substantial  rights  of  the  defendant  have 
iced,  and  not  otherwise.  People  «.  Johnson,  16  St.  Rep.,  846; 
14. 

>n. — Motions  for  a  new  trial  are  addressed  to  the  discretion  of 
id  each  application  must  depend  upon  its  distinct  character- 
nnot  be  said  to  furnish  a  precedent.  People  v.  Lane,  1  N.Y.  Cr., 
,15. 

for  a  new  trial  is  addressed  to  the  sound  discretion  of  the  trial 
)ie  t>.  Johnson,  16  St.  Rep.,  846  ;  110  N.  Y.,  184. 
ise  of  such  discretion  is  not  reviewable  in  the  court  of  appeals, 
•ears  that  it  has  been  abused  to  the  prejudice  of  defendant.     Id. 
—Within  the  limitations  prescribed  by  this  section  and  section 
sconduct  on  the  part  of  the  jury  is  not  cause  for  granting  a  new 
it  is  such  as  to  have  prevented  a  fair  and  due  consideration  of 
eople  v.  Draper,  28  Hun,  5  ;  1  N.  Y.  Cr.,  143 ;  15  W..  Dig.,  384. 
alar  or  improper  conduct  on  the  part  of  the  jurors  furnishes  no 
etting  aside  the  verdict,  unless  it  is  shown  that  the  defendant  is 
hereby.     People  v.  Menken,  36  Hun,  90,  100  ;  8  N.  Y.  Cr.,  243  ; 
aper,  28  Hun,  2 ;  Ostrander  r.  People,  id.,  48. 
:>n  confers  power  upon  the  trial  court  to  set  aside  a  verdict  for 
Lse  of  the  separation  of  the  jury  without  its  leave.    People  r. 
.  Rep.,  149 ;  58  Hun,  573 ;  12  N.  Y.  Supp.,  695,  696. 
uding  clause  of  subdivision  3  of  this  section  is  disjunctive  in 
j  in  form,  and  relates  to  acts  of  misconduct  other  than  that  par- 
cified.     Id. 

ie  must  be  regarded  as  including  all  acts  of  misconduct  on  the 
ury  or  of  a  juror,  wliich  either  are  shown  or  may  be  presumed 
rfered  with  the  due  and  proper  consideration  of  the  case  sub- 
em.     Id. 

horized  use  of  intoxicating  liquor  by  one  or  more  jurors,  while 
deliberating  on  their  verdict,  furnishes  ground  for  setting  aside 
a  case  of  felony.     Id. 

endant  thinks  that  such  irregularities  have  been  committed  in 
ngs  of  the  jury  as  may  imperil  his  rights,  he  cannot  lie  still  and 
i  the  chances  of  a  verdict,  but  must,  at  the  proper  time,  and 
,dvised  of  the  facts,  insist  upon  a  discharge  of  the  jury.  People 
te.     See  34  St.  Rep.,  722. 

iguago  of  this  section,  the  verdict  is  only  to  be  set  aside  on  a 
hat  purpose,  where  the  substantial  rights  of  the  defendant  have 
liced  by  the  official  misbehavior  or  the  irregularities  of  the 
mle  v.  Kelly,  2  N.  Y.  Cr.,  18 ;  31  Hun,  225. 

il  cases,  involving  the  life  of  the  accused,  no  irregularity  on  the 
jury,  which  can  possibly  prejudice  him,  can  be  permitted.  In 
.  new  trial  will  ordinarily  be  granted,  unless  it  clearly  appeal's 
not  affect  the  verdict.  People  i>.  Johnson,  13  St.  Rep.,  48 :  46 
Eastwood  r.  People,  3  Park. ,  25. 

to  admonish  the  jury,  as  directed  in  section  415,  ante,  is  not  one 
specified  in  this  section,  in  which  a  new  trial  may  be  granted, 
aper,  28  Hun,  3 ;  1  N.  Y.  Cr.,  142 ;  15  W.  Dig.,  384. 
—This  section  provides  for  the  granting  of  a  new  trial,  where 
s  contrary  to  law,  or  clearly  against  evidence,  only  by  the  court 
3  trial  took  place.     Sawyer  v.  People,  27  Hun,  287  ;  14  W.  Dig., 

s  not  confer  upon  the  appellate  court  any  such  power.     Id.     See 

post. 

il  was  granted  under  subdivision  6  of  this  section,  on  the  ground 

rdict  was  clearly  against  tfie  evidence  in  People  tj.  Stokes,  2  N. 

al  may  be  granted  when  the  verdict  is  unsupported  by  the  evi- 

>ple  p.  Mangano,  29  Hun,  263. 

1  by  the  trial  court  of  a  motion  for  a  new  trial  upon  the  ground 
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been  had  upon  an  issue  of  iact  has  power  to  grant  a  new  trial, 
when  a  verdict  has  been  rendered  against  the  defendant,  by 
which  his  substantial  rights  have  been  prejudiced,  upon  his  ap* 
plication,  in  the  following  cases : 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indict- 
ment be  for  a  felony  ; 

2.  When  the  juiy  has  received  any  evidence  out  of  court, 
other  than  that  resulting  from  a  view,  as  provided  in  section 
411; 

3.  When  the  jury  have  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  their  verdict,  or  have  been 
guilty  of  any  misconduct  by  which  a  fair  and  due  consideration 
of  the  case  has  been  prevented ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part  of  all 
the  jurors ; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of 
law,  or  has  refused  to  instruct  them  as  prescribed  in  section  420; 
and  the  defendant  has,  at  the  trial,  excepted  to  such  misdirec- 
tion or  refusal ; 

6.  When  the  verdict  is  contrary  to  law  or  clearly  against  ev> 
dence ; 

7.  Where  it  is  made  to  appear,  by  affidavit,  that  upon  another 
trial  the  defendant  can  produce  evidence  such  as,  if  before  received, 
would  probably  have  changed  the  verdict;  if  such  evidence h» 
been  discovered  since  the  trial,  is  not  cumulative;  and  the  failure 
to  produce  it  on  the  trial  was  not  owing  to  want  of  diligenca 
The  court  in  such  cases  can,  however,  compel  the  personal  appear- 
ance of  the  affiants  before  it  for  the  purposes  of  their  personal 
examination  and  cross-examination,  under  oath,  upon  the  contents 
of  the  affidavits  which  they  subscribed. 

See  notes  under  section  4G3,  ante 

See  sections  527  and  528,  jx**/-. 

Prior  t.i  the  Code,  there  wits  no  power  in  the  trial  court  or  general  term 
to  grant  a  new  trial  upon  the  merits.     People  v.  Mangano,  29  Hun,  263. 

What  is. — An  application  to  withdraw  a  plea  of  guilty  and  substitute  » 
former  plea  of  not  guilty  is  not  a  motion  for  a  new  trial.  People  c.  Joyce. 4 
N.Y.  Cr.,  348. 

Grounds. — The  grounds,  upon  which  a  motion  for  a  new  trial  may  t* 
made,  are  enumerated  in  tliia  section.  People  v.  Wentworth,  4  N.  Y.  Or., 
209. 

The  grounds  for  a  new  trial  are  seven  in  number,  upon  all  or  either  of 
which  a  motion  for  a  new  trial  can  be  made  under  the  next  section.  People 
r.  Hovey.  30  Hun,  358;  1  N.  Y.  Cr.,  332. 

The  trial  court  can  grant  a  new  trial  for  the  reasons  stated  in  this  section. 
People  r.  Osterhout,  34  Hun,  262. 

The  causes,  for  which  the  trial  court  may  grant  a  new  trial  to  a  defend- 
ant in  a  criminal  case,  are  specifically  pointed  out  in  this  section.  People  t. 
Johnson,  16  St.  Rep.,  846;  110  N.  Y.,  144. 

A  motion  for  a  new  trial,  not  brought  within  the  provisions  of  either  of 
the  subdivisions  of  this  section,  which  regulate  motions  of  this  character, 
cannot  be  entertained.  People  t>.  Kelly,  94  N.  Y.,  526;  2  N.Y.  Cr.,  24;  affg 
31  Hun,  226;  2N.Y.  Cr.,  18. 

This  section  confers  upon  the  court  the  power  to  grant  a  new  trial  when 
a  verdict  has  been  rendered  against  the  defendant,  by  which  his  substantial 
rights  have  been  prejudiced,  in  the  cases  specified  in  the  seven  subdivision* 
which  follow.  Peor,le  r.  Fl'ic\,  8  ;:.  Y.  Cr.  33:  24  Abb.,  N.  C,  444;  9  N.* 
Supp.,  279.     See  34  St.  R, ,;.,  ?£:. 
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Substantial  rights  of  defendant.— A  verdict  is  only  to  be  set  aside 
on  a  motion  for  that  purpose,  where  the  substantial  rights  of  the  accused 
have  been  prejudiced  by  it.    People  v.  Kelly,  31  Hun,  226;  2  N.  Y.  Cr.,  21. 

In  cases  under  this  section,  the  trial  court  is  authorized  to  grant  a  new 
trial  provided  it  can  see  that  the  substantial  rights  of  the  defendant  have 
been  prejudiced,  and  not  otherwise.  People  v.  Johnson,  16  St.  Rep.,  846; 
HON.  Y.,  144. 

Discretion. — Motions  for  a  new  trial  are  addressed  to  the  discretion  of 
the  court,  and  each  application  must  depend  upon  its  distinct  character- 
istics and  cannot  be  said  to  furnish  a  precedent.  People  v.  Lane,  1  N.Y.  Cr., 
554;  31  Hun,  15. 

A  motion  for  a  new  trial  is  addressed  to  the  sound  discretion  of  the  trial 
court.    People  v.  Johnson,  16  St.  Rep.,  846  ;  110  N.  Y.,  134. 

The  exercise  of  such  discretion  is  not  reviewable  in  the  court  of  appeals, 
unless  it  appears  that  it  has  been  abused  to  the  prejudice  of  defendant.    Id. 

8ubd.  3. — Within  the  limitations  prescribed  by  tliis  section  and  section 
483,  ante,  misconduct  on  the  part  of  the  jury  is  not  cause  for  granting  a  new 
trial,  unless  it  is  such  as  to  have  prevented  a  fair  and  due  consideration  of 
the  case.    People  c.  Draper,  28  Hun,  5  ;  1  N.  Y.  Cr.,  143 ;  15  W.  Dig.,  384. 

Any  irregular  or  improper  conduct  on  the  part  of  the  jurors  furnishes  no 
ground  for  setting  aside  the  verdict,  unless  it  is  shown  that  the  defendant  is 
Prejudiced  thereby.  People  v.  Menken,  36  Hun,  90,  100  ;  8  N.  Y.  Cr.,  243  ; 
TOple  v.  Draper,  28  Hun,  2  ;  Ostrander  r.  People,  id.,  48. 
This  section  confers  power  upon  the  trial  court  to  set  aside  a  verdict  for 
be  sole  cause  of  the  separation  of  the  jury  without  its  leave.  People  c. 
chad,  35  St  Rep.,  149  ;  58  Hun,  573  ;  12  N.  Y.  Supp.,  695,  696. 
The  concluding  clause  of  subdivision  3  of  this  section  is  disjunctive  in 
ffect  as  it  is  in  form,  and  relates  to  acts  of  misconduct  other  than  that  par- 
cularly  specified.     Id. 

This  clause  must  be  regarded  as  including  all  acts  of  misconduct  on  the 
urt  of  the  jury  or  of  a  juror,  which  either  are  shown  or  may  be  presumed 
•  have  interfered  with  the  due  and  proper  consideration  of  the  case  sub- 
itted  to  them.    Id. 

The  unauthorized  use  of  intoxicating  liquor  by  one  or  more  jurors,  while 
e  jury  are  deliberating  on  their  verdict,  f urnishes  ground  for  setting  aside 
verdict  in  a  case  of  felony.    Id. 

If  the  defendant  thinks  that  such  irregularities  have  been  committed  in 
e  proceedings  of  the  jury  as  may  imperil  his  rights,  he  cannot  lie  still  and 
eculate  on  the  chances  of  a  verdict,  but  must,  at  the  proper  time,  and 
hen  fully  advised  of  the  facts,  insist  upon  a  discharge  of  the  jury.  People 
Flack,  ante.    See  34  St.  Rep.,  722. 

By  the  language  of  this  section,  the  verdict  is  only  to  be  set  aside  on  a 
otion  for  that  purpose,  where  the  substantial  rights  of  the  defendant  have 
«n  prejudiced  by  the  official  misbehavior  or  the  irregularities  of  the 
xors.  People  v.  Kelly,  2  N.  Y.  Cr.,  18 ;  31  Hun,  225. 
In  criminal  cases,  involving  the  life  of  the  accused,  no  irregularity  on  the 
irt  of  the  jury,  which  can  possibly  prejudice  him,  can  be  permitted.  In 
ch  case,  a  new  trial  will  ordinarily  be  granted,  unless  it  clearly  appeal's 
at  it  did  not  affect  the  verdict.  People  v.  Johnson,  13  St.  Rep.,  48:  46 
un,  674 ;  Eastwood  c.  People,  3  Park.,  25. 

A  failure  to  admonish  the  jury,  as  directed  in  section  415,  ante,  is  not  one 
the  cases,  specified  in  this  section,  in  which  a  new  trial  may  be  granted. 
?ople  v.  Draper,  28  Hun,  3 ;  1  N.  Y.  Cr.,  142  ;  15  W.  Dig.,  384. 
Subd.  6.— This  section  provides  for  the  granting  of  a  new  trial,  where 
e  verdict  is  contrary  to  law,  or  clearly  against  evidence,  only  by  the  court 
which  the  trial  took  place.  Sawyer  t>.  People,  27  Hun,  287  ;  14  W.  Dig., 
4. 

But  it  does  not  confer  upon  the  appellate  court  any  such  power.  Id.  See 
ction  527,  post 

A  new  trial  was  granted  under  subdivision  6  of  this  section,  on  the  ground 
iat  the  verdict  was  clearly  against  the  evidence  in  People  v.  Stokes,  2  N. 
.Cr,384. 

A  new  trial  may  be  granted  when  the  verdict  is  unsupported  by  the  evi- 
nce.    People  c.  Mangano,  29  Hun,  263. 
The  denial  by  the  trial  court  of  a  motion  for  a  new  trial  upon  the  ground 
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that  the  verdict  is  contrary  to  law  or  against  the  weight  of  evidence,  is  an 
intermediate  order  or  proceeding  forming  part  of  the  judgment  roll,  and 
may  be  reviewed  by  the  general  term  in  like  manner  as  a  bill  of  exceptions. 
Id. 

Subd.  7. — When  the  motion  for  a  new  trial  is  founded  upon  the  seventh 
subdivision  of  this  section,  the  Code  expressly  prescribes  what  must  be  made 
to  appear  as  sufficient  grounds  for  granting  such  motion.  People  v.  flovey, 
30  Hun,  858;  1  N.  Y.  Cr.,  332. 

The  court,  in  which  the  trial  of  an  indictment  is  had,  has  power  to  enter- 
tain a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
and  may  grant  or  refuse  it.  People  c.  Trezza,  40  St.  Rep.,  482 ;  128  N.  Y., 
532;  8N.  Y.  Cr.,  295. 

Motions  for  a  new  trial  in  bastardy  proceedings,  on  the  ground  of  newly 
discovered  evidence,  are  governed  by  this  section.  People  v.  Colegrove,  4o 
St.  Rep.,  101 ;  18  N.  Y.  Supp.,  370. 

This  section  provides  for  a  case,  where  a  defendant  can  produce  evidence 
such  as,  if  before  received,  would  probably  have  changed  the  verdict  Pro- 
pie  v.  Lane,  1  N.  Y.  Cr.,  554  ;  31  Hun,  15. 

And,  though  known  to  defendant's  counsel,  his  omission  to  produce  the 
evidence  on  the  trial  should  not  prejudice  the  defendant.     Id. 

Evidence  is  cumulative  when  it  is  of  the  same  nature  as  that  previously 
produced  to  establish  the  same  fact  or  facts.  People  «.  Leighton,  1  N.  V. 
Cr.,  469. 

A  case,  where  the  evidence  given  upon  the  trial  has  been  elicited  from  the 
party  accused,  as  a  witness  on  his  own  behalf,  forms  no  exception  to  the 
rule.     Id. 

The  evidence  as  to  the  occurrence  itself  must  be  regarded  as  cumulatiTe, 
and  not  one  of  the  elements  indicated  in  subdivision  7  of  this  section.  Peo* 
pie  v.  Lane,  1  N.  Y.  Cr.,  554 ;  31  Hun,  14. 

Newly  discovered  evidence,  improbable  and  cumulative,  furnishes  no 
ground  for  a  new  trial.     People  v.  Noonan,  38  St.  Rep.,  857. 

The  element  of  good  character,  where  no  evidence  in  regard  thereto  is 
given  on  behalf  of  the  defendant,  is  not  cumulative.  People  r.  Lane,  1 N. 
Y.  Cr.,  554  ;  31  Hun,  14. 

When  granted. — Where  upon  the  whole  case  there  is  a  serious  doubt  of 
the  defendant's  guilt,  a  new  trial  should  be  ordered.  People  v.  Lane,  1  $• 
Y.  Cr.,555;  31  Hun,  15. 

See  People  ex  rel.  Benton  v.  Court,  etc.,  46  St.  Rep.,  256 ;  8  N.  Y.  Cr.. 
358  ;  19  N.  Y.  Supp.,  509  ;  People  v.  Davis,  46  St.  Rep.,  214  ;  19  N.  Y.  Supp.. 
782  ;  People  v.  O'Noil,  13  St.  Rep.,  231  ;  47  Hun,  155  ;  Matter  of  Choate,30 
St.  Rep.,  732 ;  24  Abb.  N.  C,  437  ;  8  N.  Y.  Cr.,  10. 

§  4GG.  Applications  for  now  trials,  when  to  be  made.-The 

application  for  a  new  trial  must  be  made  before  judgment,  ex- 
cept an  application  made  under  subdivision  of  section  four 
hundred  and  sixty-five,  which  may  be  made  at  any  time  within  one 
year,  and  except  in  case  of  a  sentence  of  death,  when  the  ap- 
plication may  be  made  at  any  time  before  execution,  and  in  catf( 
the  court  before  which  the  trial  was  had  is  not  in  session,  so  that 
the  application  can  be  made  and  determined  before  the  execution, 
then  the  application  may  be  made  to  any  justice  of  the  supreme 
court  or  special  term  thereof,  within  the  judicial  department 
where  the  conviction  was  had. 

Amended  bv  chap.  65  of  1882. 

This  amendment  added  to  the  original  section  the  exception  in  awe  of 
death  sentence. 

Am'd  by  chap.  534  of  1887. 

This  amendment  inserted  in  the  section,  as  amended  in  1882,  the  word* 
"  except  an  application  made  under  subd.  7  of  section  465,  which  may  be 
made  at  any  time  within  one  year,  and." 

Sections  463  down  to  and  including  this  section  declare  when,  and  for 
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t  causes,  a  new  trial  can  be  granted.     People  r.  Beck  with,  3  St.  Rep.. 

42  Hun,  367 ;  5  N.  Y.  Cr.,  233. 

ime.— This  section  requires  that  a  motion  for  a  new  trial  in  all  cases, 
i  the  exceptions  therein  specified,  must  be  made  before  judgment.  Peo- 
•.  Wentworth,  4  N.  Y.  Cr.,  210. 

le  first  exception  was  inserted  by  the  amendment  of  1887,  subsequent  to 
lecision  of  the  above  cited  case. 

ewly  discovered  evidence. — A  motion  for  a  new  trial,  in  a  criminal 
>n,  on  the  ground  of  newly  discovered  evidence,  can  be  granted  only, 
re  the  motion  is  made  before  judgment.     People  «.  Bradner,  10  St.  Rep. , 

107  N.  Y.,  1,  10.  See  the  above  section.  The  amendment  of  1887  has 
nded  the  time  to  one  year. 

i  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
x>urt  or  judge  is  to  act  not  only  upon  the  affidavit  presented,  but  also 
i  the  testimony  and  proceedings  had  and  taken  upon  the  trial  at  which 
conviction  occurred.  People  v.  Hovey,  30  Hun,  858  ;  1  N.  Y.  Cr.,  832. 
motion  for  a  new  trial  in  bastardy  proceedings,  on  the  ground  of  newly 
>vered  evidence,  must  be  made  within  one  year.  People  c.  Colegrove, 
:.  Rep.,  101 ;  18  N.  Y.  Supp.,  370. 

aath  sentence. — By  the  amendment  of  1882  to  this  section,  the  appli- 
>n,  in  case  of  a  sentence  of  death,  may  be  made  before  execution  and 
ly  justice  of  the  Supreme  Court,  or  special  term,  of  the  judicial  depart- 
t  where  the  conviction  was  had.  People  r.  Beck  with,  3  St.  Rep.,  759  ; 
un,  367  ;  5  N.  Y.  Cr.,  233. 

is  section  allows  in  capital  cases,  at  any  time  before  the  sentence  is  ex- 
?d,  an  application  to  be  made  to  the  court  before  which  the  trial  was 
or,  if  that  court  is  not  in  session,  to  any  justice  of  the  Supreme  Court  or 
special  term  thereof,  etc.,  for  a  new  trial  upon  the  several  grounds 
aerated  in  the  preceding  section.  People  r.  Hovey,  30  Hun,  858  ;  1.  N 
r.,  332. 

e  amendment  of  1882  to  this  section  was  not  intended  to  enlarge  or 
ify  the  grounds  of  a  motion  for  a  new  trial  in  a  criminal  case,  but  only 
ovide  that,  in  case  of  a  sentence  of  death,  the  motion  may  be  made 

judgment.    People  v.  Leigh  ton,  1  N.  Y.  Cr.,  469. 
B  People  v.  O'Neil,  13  St.  Rep.,  231  ;  47  Hun,  155. 


CHAPTER  III. 

ARREST   OF   JUDGMENT. 

ion  467.   Motion  in  arrest  of  judgment,  denned,  and  upon  what  defects 
founded. 
468.  Court  may  arrest  judgment  without  motion. 
4(59.  Motion,  when  and  how  uv.uie. 
470.  Defendant  when  to  be  held  or  discharged. 
470a,  4706.   Suspension  of  judgment. 

467.  Motion  in  arrest  of  judgment,  denned,  and  upon  what 
cts  founded. —A  motion  in  arrest  of  judgment  is  an  appliea- 
,  on  the  part  of  the  defendant,  that  no  judgment  be  ren- 
d  on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against  the 
ndant  upon  the  plea  of  a  former  conviction  or  acquittal.  It 
be  founded  on  any  of  the  defects  in  the  indictment,  men- 
3d  in  section  331. 

lended  by  chap.  300  of  1882. 

s  amendment  substituted,  the  figure  "  331 "  in  place  of  the  words  <4  three 
red  and  thirty-one"  in  the  original  section, 
notes  under  section  331,  ante. 

?  case  of  People  r.  Sullivan.  17  St.  Rep.,  669  ;  49  Hun,  333,  was  reversed 
St.  Rep..  579 ;  115  N.  Y..  185. 
fixation. — The  phrase  "  a  motion  in  arrest  of  judgment"  is  denned,  in 
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this  section,  in  accordance  with  its  old,  familiar  meaning.    People  c.  Beck- 
with,  13  St.  Rep.,  231 ;  42  Him,  368  ;  5  N.  Y.  Cr.,  285. 

An  application  by  the  defendant  to  the  trial  court  that  he  be  allowed  to 
withdraw  his  plea  of  guilty,  and  substitute  in  place  thereof  his  former  plea 
of  not  guilty,  is  not  a  motion  in  arrest  of  judgment.  People  v.  Joyce,  4 
N.  Y.  Cr.,  348. 

Imperative. — The  provisions  of  tliis  section  are  imperative  and  cannot 
be  disregarded  by  the  court.  People  r.  Upton,  38  Hun,  107 ;  4  N.  Y.  Cr., 
469. 

Questions  of  law. — A  motion  in  arrest  raises  only  questions  of  law. 
People  v.  Beckwith,  13  St.  Rep..  231 :  42  Hun,  367  ;  5  N.  Y.  Cr.,  233. 

Defects  in  indictment.— The  grounds  of  a  motion  in  arrest  of  judgment 
are  defects  in  the  indictment.    People  v.  Osterhout,  34  Hun,  262. 

Where  the  indictment,  under  section  511  of  the  Penal  Code,  does  not  con- 
tain the  allegation  of  intent  to  defraud,  the  objection  may  be  taken  by  a 
motion  in  arrest  of  judgment.     People  v.  D'Argencour,  82  Hun,  179. 

Defect  upon  face. — This  application  must  be  made  for  some  defect  which 
appears  on  the  face  of  the  record.  People  ex  rel.  Benton  v.  Court,  etc.,  46 
St.  Rep.,  256  ;  8  N.  Y.  Cr.,  358  ;  19  N.  Y:  Supp.,  509  :  People  t.  Kellv,  W 
N.  Y..  526. 

A  motion  in  arrest  of  judgment  must  be  made  for  some  defect  which 
appears  on  the  face  of  the  record,  and  cannot  be  made  upon  a  mere  affi- 
davit, showing  the  existence  of  facts  outside  of  the  record,  and  which  do 
not  constitute  a  part  of  the  same.  People  v.  Kelly,  94  N.  Y.,  526 ;  2  X.  Y. 
Cr.,24. 

A  motion  in  arrest  of  a  judgment  though  it  shows  upon  its  face  that  the 
statute  of  limitations  had  run  against  the  offense  when  the  indictment  was 
found,  cannot,  it  seems,  avail  to  reverse  the  conviction.  People  t.  Durrin, 
2  N.  Y.  Cr.,  331. 

An  application,  not  made  upon  anything  appearing  in  the  indictment  or  in 
the  record  of  the  proceedings  in  the  case,  is  not  a  motion  in  arrest  of  judg- 
ment.    People  v.  Kelly,  31  Hun,  226  ;  2  N.  Y.  Cr.,  18. 

Grounds  in  section  33 1  .—The  enumeration  of  the  grounds,  upon  which 
an  arrest  of  judgment  may  be  made,  in  section  331  of  this  Code,  is  prob- 
ably intended  to  exclude  any  other  grounds.  People  v.  Menken,  36 
Hun,  99. 

A  motion  in  arrest  of  judgment  can  only  be  founded  on  defects  in  the  in- 
dictment mentioned  in  section  331,  ante.  People  v.  Buddensieck,  4  N.  Y. 
Cr..  252. 

Under  this  section,  a  motion  in  arrest  of  judgment  may  be  founded  upon 
anv  defects  in  the  indictment  which  are  mentioned  in  section  831,  anit. 
People  p.  Kelly,  94  N.  Y.,  526  ;  2  N.  Y.  Cr.,  24. 

A  motion  in  arrest  of  judgment  in  either  of  the  cases  mentioned  in  this 
section  or  section  331 ,  ante,  cannot  be  regularly  entertained  as  such.  Peopk 
v.  Kelly,  31  Hun,  226 ;  2  N.  Y.  Cr.,  18. 

Upon  a  motion  in  arrest  of  judgment,  the  only  objections  wliich  a  defend- 
ant can  take  are  to  the  jurisdiction  of  the  court  over  the  subject  of  the 
indictment  and  that  the  facts  stated  do  not  constitute  a  crime.  People  ?'. 
Meakim.  44  St.  Rep.,  749  ;  8  N.  Y.  Cr.,  107  ;  133  N.  Y.,  219  ;  aflTg  40  St.  Rep- 
686;  61  Hun.  327. 

Where  a  demurrable  indictment  is  not  demurred  to,  the  objection  doef 
not  constitute  one  of  the  grounds  for  which  judgment  can  be  arrested 
unless  it  is  one  of  the  two  exceptions  specified  in  section  331,  ante.  People 
r.  Tower,  48  St.  Rep.,  439  :  135  N.  Y.,  459. 

No  ground. — The  omission  to  arraign  or  to  ask  the  defendant  to  plead 
is  not,  and  cannot  be,  one  of  the  defects  in  the  indictment.  Peopb  r.  Oster- 
hout, 34  Hun,  262. 

The  fact  that  a  written  communication  was  received  by  the  recorder  from 
the  jury,  after  retiring  to  their  room,  and  answered  by  him,  constitutes  no 
ground  on  which  to  base  a  motion  in  arrest  of  judgment.  People  v.  Kelly. 
94  N.  Y.,  526  ;  2  N.  Y.  Cr.,  24. 

§  468.  Court   may   arrest  judgment  without  motion.— The 

court  may  also,  on  its  own  view  of  any  of  these  defects,  arrest 

the  judgment  without  motion. 
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§  469.  Motion  when  and  how  made.— The   motion    must  be 

made  before  or  at  the  time  when  the  defendant  is   called  for 

judgment.     If  made  before,  it  must  be  on  notice  to  the  district 

attorney,  or  in  his  presence. 

This  section  requires  a  motion  in  arrest  of  judgment  to  be  made  before,  or 
at  the  time  when,  the  defendant  is  called  for  judgment.  People  v.  D'Argen- 
cour,  32  Hun,  179. 

5  470.   Defendant,  when  to  be  held  or   discharged.— When 

judgment  is  arrested,  and  it  appears  that  there  is  not  evidence 
sufficient  to  convict  the  defendant  of  any  crime,  he  must,  if  in 
custody,  be  discharged  ;  or,  if  under  bail,  his  bail  must  be  exon- 
erated ;  or,  if  money  has  been  deposited  instead  of  bail,  it  must 
be  refunded  ;  and  in  such  case  the  arrest  of  judgment  operates 
as  an  acquittal  of  the  charge  upon  which  the  indictment  was 
found ;  but,  if  there  is  reasonable  ground  to  believe  the  defend- 
ant guilty,  and  a  new  indictment  can  be  framed  upon  which  he 
may  be  convicted,  the  court  may  order  him  to  be  re-committed 
or  admitted  to  bail  anew  to  answer  the  new  indictment;  if  there 
is  reasonable  ground  to  believe  him  guilty  of  another  crime,  he 
must  be  committed  or  held  to  answer  therefor ;  and  in  no  case, 
when  re-committed  or  held  to  answer,  is  the  former  verdict  a  bar 
to  a  new  indictment. 

§470a.  Suspension  of  judgment— If  the  judgment  be  sus- 
)ended,  after  a  plea  or  verdict  of  guilty  or  after  a  verdict  against 
he  defendant  upon  a  plea  of  former  conviction  or  acquittal,  the 
ourt  may  pronounce  judgment  at  any  time  thereafter  within  the 
ongest  period  for  which  the  defendant  might  have  been  sen- 
enced ;  but  not  after  the  expiration  of  such  period,  unless  the 
efendant  shall  have  been  convicted  of  another  crime  committed 
uring  such  period. 
This  section  was  added  by  chap.  651  of  1893. 

§  4706.  Same.— If  judgment  be  not  pronounced  as  in  the  last 
3ction  provided,  nevertheless ; 

1.  For  the  purpose  of  indictment  and  conviction  of  a  second 
ffeuse,  the  plea  or  verdict  and  suspension  of  judgment  shall  be 
3garded  as  a  conviction,  and  shall  be  pleaded  according  to  the 
ict; 

2.  The  said  plea  or  verdict  and  suspension  of  judgment  may 
e  proved  in  like  manner  as  a  conviction  for  the  purpose  of 
EFecting  *  the  weight  of  the  defendant's  testimony  in  any  action 
r  proceeding,  civil  or  criminal. 

(This  chapter  repealed  all  acts  and  parts  of  acts  inconsistent, 
rith  the  latter  two  sections,  in  so  far  as  inconsistent  therewith.^ 
This  section  was  added  by  chap.,  651  of  1898. 

*  So  in  original. 
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TITLE  IX. 

of  the  judgment  and  execution. 

Chapter  I.  The  judgment. 
II.  The  execution. 


CHAPTER  I. 

THE   JUDGMENT. 

Section  471,  472.  Time  for  pronouncing  judgment,  to  be  appointed  by  the 
court. 

473.  In  felony,  defendant  must  be  present.     In  misdemeanor,  judg- 

ment may  be  pronounced  in  his  absence. 

474.  When  defendant  is  in  custody,  how  brought  before  the  court  for 

judgment. 

475.  How  brought  before  the  court,  when  he  is  on  bail. 

476.  Bench  warrant  to  issue. 

477.  Form  of  bench  warrant. 

478.  479.  Service  of  the  bench  warrant. 

480.  Arraignment  of  defendant  for  judgment. 

481.  What  cause  may  be  shown  against  the  judgment. 

482.  If  no  sufficient  cause  shown,  judgment  to  be  pronounced. 

483.  Court  may  summarily  inquire  into  circumstances  in  aggravation 

or  mitigation  of  punishment. 

484.  Power  to  remit  fines,  how  exercised  by  courts.     Imprisonment 

in  case  of  failure  to  pay  fine,  limited. 

485.  Judgment  roll,  in  criminal  convictions.     Clerk  to  enter  judg- 

ment upon  conviction.  Judgment  roll,  how  constituted.  In 
judgments  of  death.  Copies  of  judgment  roll  and  stenog- 
rapher's minutes  in,  how  printed.  How  distributed.  Ex- 
penses, how  paid. 

§  471.  Time  for  pronouncing  judgment,  to  be  appointed  by 
the  court.— After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant  on  a  plea  of  a  former  conviction  or  ac- 
quittal, if  the  judgment  be  not  arrested,  or  a  new  trial  granted, 
the  court  must  appoint  a  time  for  pronouncing  judgment. 

There  is  no  constitutional  principle,  wliich  requires  that  judgment,  on  i 
conviction  of  crime,  must  be  pronounced  by  the  judges  before  whom  the 
trial  was  had.     People  v.  Bork,  96  N.  Y.,  198  :  2  X.  Y.  Cr.,  177. 

No  power  to  suspend  sentence.— The  provisions  of  this  section  and  sec- 
tions 482  and  483  require  the  criminal  courts,  after  a  conviction  of  the  accused 
person  upon  a  verdict  or  upon  a  plea  of  guilty,  to  fix  and  prescril>e  the  punish- 
ment and  pronounce  judgment  at  a  time  to  "be  named  bv  the  court.  People 
exrel.  Benton  v.  Court,  etc.,  50  St.  Rep.,  236;  66  ftun,  552:  21  N.  Y. 
Supp.,  661  ;  afFg  46  St.  Rep.,  255  ;  19  N.  Y.  Supp.,  509 ;  8  N.  Y.  Cr..  &r>$. 

But  see  sections  470a  and  4706,  ante,  which  have  modified  the  principles 
enunciated  in  these  cases. 

Time. — After  a  verdict  against  the  defendant  on  the  sole  plea  of  former 
conviction,  it  is  the  duty  of  the  court  thereupon  to  appoint  a  time  for  pro- 
nouncing, and  at  that  time,  to  pronounce  judgment  upon  him.  People  r. 
Trimble;  88  St.  Rep.,  998  ;  60  Hun,  365  ;  15  N.  Y.  Supp.,  60. 

What  judgment  is  to  be  pronounced  in  such  case  is  not  expressly  provided. 
Id.  The  judgment,  it  seems,  should  be  that  the  defendant  plead  anew  to 
the  indictment.     Id. 

The  law,  requiring  judges  to  impose  sentence  upon  persons  legally  con- 
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bed  of  a  crime,  is  mandatory.  People  ex  rel.  Benton  v.  Court,  etc. ,  46  St. 
>.,  255  ;  19  N.  Y.  Supp.,  509  ;  8  N.  Y.  Cr.,  858. 

"hey  may  be  compelled,  if  they  refuse,  to  perform  this  duty  by  manda- 
s.    Id.    They  have  no  power  to  suspend  sentence  after  plea  of  guilty. 

oxat  of  sessions  has  power  to  suspend  sentence  during  good  behavior,  and 
y  impose  the  sentence  upon  the  re-arrest  of  the  defendant.  People  v. 
ives,  31  Hun,  382.     See  cases  just  above  cited. 

uperior  criminal  courts  have  power  to  suspend  sentence.  People  r.  Har- 
?ton,  3  N.  Y.  Cr.,  141 ;  15  Abb.  N.  C,  161  :  1  How.  N.  S., 37.  But  no  sen- 
ile greater  than  that,  to  which  the  defendant  was  liable  at  his  conviction, 

be  imposed.    Id. 

Inceptions. — This  section  does  not  contemplate  a  case  where  "  no  suffi- 
lt  cause  can  be  alleged  "  why  the  court  should  not  pronounce  judgment, 
ept  such  cause  or  causes  as  have  a  legal  bearing  upon  the  guilt  of  the 
used,  or  such  as  may  first  bo  brought  to  the  attention  of  the  court  after 
h  conviction,  as,  for  instance,  arresting  the  judgment  for  the  various 
ises  stated  in  the  Code,  or  an  order  granting  a  new  trial.  People 
"el.  Benton  v.  Court,  etc.,  66  Hun,  552  ;  50  St.  Rep.,  236  ;  21  N.  Y.  Sup])., 

:  afFg  46  St.  Rep.,  255  ;  19  N.  Y.  Supu.,  509  ;8N.Y.  Cr.,  358.  It  is  not 
ticient  cause  to  show  that  the  prisoner  had  borne  a  good  character  before 
*  accusation  was  made  against  hini ;  that  he  was  sorry  for  his  offense 
lhad  made  money  restitution,  or  that  his  punishment  would  be  a  sore 
iction  to  himself  and  to  the  members  of  his  family.  Id. 
§  472.  Time  for  pronouncing  judgment  to  be  appointed  by 
a  court.  —The  time  appointed  must  be  at  least  two  days  after 
3  verdict,  if  the  court  intend  to  remain  in  session  so  long,  or  if 
t  as  remote  a  time  as  can  reasonably  be  allowed ;  but  any  delay 
y  be  waived  by  the  defendant. 

Lmended  by  chap.  360  of  1882. 

his  amen<lment  added  the  clause  as  to  waiver. 

Hiere  a  plea  of  former  judgment  is  pleaded  without  the  plea  of  not  guilty, 

1  the  issue  determined  for  the  people,  two  days  should  intervene  between 

rendition  of  the  verdict  and  judgment  thereon,  and  the  latter  should 

sede  the  trial  of  the  new  issue  formed  by  pleading  anew  to  the  indict- 

lt.    People  c.  Trimble,  38  St.  Rep.,  998  ;  60  Hun,  366  ;  15  N.Y.  Supp.,  60. 

ITaiver.— The  defendant,  in  People  r.  Everhardt,  5  St.  Rep.,  793  ;  2  Silv. 
App.),  511 ;  104  N.  Y.,  598  ;  6  N.  Y.  Cr.,  236,  was  deemed  to  have  waived 
delay  in  the  time  for  pronouncing  judgment  after  verdict  of  guilty. 
?e  People  ex  rel.  Benton  v.  Court,  etc.,  46  St.  Rep., 256,  8N.  Y.  Cr.,  358  ; 
t.  Y.  Supp.,  509. 

473.  In  felony,  defendant  must  be  present.  In  misdemeanor, 
gment  may  be  pronounced  in  his  absence.— For  the  purpose 
judgment,  if  the  conviction  be  for  a  felony,  the  defendant 
st  be  personally  present;  if  it  be  for  a  misdemeanor,  judg- 
ut  may  be  pronounced  in  his  absence. 

,  474.  When  defendant  is  in  custody,  how  brought  before  the 
Lrt  for  judgment.— When  the  defendant  is  in  custody,  the 
rt  may  direct  the  officer  in  whose  custody  he  is,  to  bring  him 
ore  it  for  judgment ;  and  the  officer  must  do  so  accordingly. 
,  475.  How  brought  before  the  court,  when  he  is  on  bail.— If 

defendant  have  been  discharged  on  bail,  or  have  deposited 
ney  instead  thereof,  and  do  not  appear  for  judgment,  when 

personal  attendance  is  necessary,  the  court,  in  addition  to 

forfeiture  of  the  undertaking  of  bail  or  of  the  money  depos- 
1,  may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 
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§  476.  Bench  warrant  to  issue.— The  clerk,  on  the  application 
of  the  district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench  warrant 
into  one  or  more  counties. 

§  177.  Form  of  bench  warrant.— The  bench  warrant  must  be 
substantially  in  the  following  form : 

"  County  of  Albany,  [or  as  the  case  may  be.] 

u  In  the  name  of  the  people  of  the  State  of  New  York — To  any 
sheriff,  constable,  marshal  or  policeman  in  this  state. 
A.  B.  having  been  on  the  day  of 

[seal.]  18     ,  duly  convicted  in  the  county  court  of  (^     i 

count*/   of  Alb-iny    [or   as  the    case  may  be],  of  the 
crime  of  [designating  it  generally.] 
Aiiui  by  chap.  830  of  1895.     In  effect  January  1,  1896. 

u  You  are  therefore  commanded,  forthwith  to  arrest  lh.;  «iln>\  .■ 
named  A.  B.,  and  bring  him  before  that  court  for  judgment :  or 
if  the  court  have  adjourned  for  the  term,  you  are  to  deliver  liim 
into  the  custody  of  the  sheriff  of  the  county  of  Albany*  [or  as 
the  case  may  be,  or  in  the  city  and  county  of  New  York  u  to  the 
keeper  of  the  city  prison  of  the  city  of  New  York."] 

"  City  of  Albany,  [or  as  the  case  may  be]  the  (lav 

of  ,18'. 

"  By  order  of  the  court. 

"E.  F.,  Clerk." 

§  478.  Service  of  the  bench  warrant.— The  bench  warrant  mar 
be  served  in  any  county,  in  the  same  manner  as  a  warrant  of 
arrest ;  except  that  when  served  in  another  county  it  need  not 
be  indorsed  by  a  magistrate  of  that  county. 

§  479.  Service  of  the  bench  warrant.— Whether  the  bench 
warrant  be  served  in  the  county  in  which  it  was  issued,  or  in 
another  county,  the  officer  must  arrest  the  defendant  and  bring 
him  before  the  court,  or  commit  him  to  the  officer  mentioned  in 
the  warrant,  according  to  the  command  thereof. 

§  480.  Arraignment  of  defendant  for  judgment.— When  the  de- 
fendant appeal's  for  judgment,  he  must  be  asked  by  the  clerk 
whether  he  have  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him.  " 

Question  to  defendant.— In  capital  cases,  this  fact  must  appear  uj>on 
the  record.  Graham  c.  People,  6  Lam.,  149  ;  63  Barb.,  468.  Such  omission 
from  the  record  is  fatal  to  the  conviction.     Id. 

The  record  should  show  in  capital  cases  that  the  prisoner  was  required  to 
show  cause,  if  any,  why  judgment  should  not  \>e  awarded  against  him. 
Messner  v.  People,  45  N.  Y. ,  7.  It  Ls  the  duty  of  the  court  to  hear  and 
determine  the  sufficiency  of  such  cases.    Id. 

Where  the  record  failed  to  show  that  the  prisoner  was  asked  by  the  court 
after  the  verdict  was  rendered  and  before  judgment  was  pronounced  there- 
on, what  he  had  to  say  why  judgment  should  not  be  pronounced  against 
him.  or  that  any  opportunity  was  given  him  by  the  court  at  tliis  stage  of 
the  proceedings  for  that  purpose,  this  omission  was  held  in  Messner  v.  Peo- 
ple, 45  N.  Y.,  1,  to  be  error,  for  which  there  must  be  a  new  trial. 

The  clerk's  entry  of  the  judgment  pronounced  is  not  required  to  state 
what  succeeded  the  verdict  and  preceded  the  sentence,  and  it  ne*»d  not  ap- 


§  488.  Probation;  fine;  restitution;  transfer  from  supreme  to 
flirty  court. 

After  a  plea  or  verdict  of  gnilt,y,  in  a  case  where  a  discretion 
conferred  upon  the  court  as  to  the  extent  of  the  punishment, 
\d  where  there  appear  to  be  circumstances  in  mitigation  of  the 
mishment,  the  court  shall  have  power,  in  its  discretion,  to  place 
e  defendant  on  probation  in  the  manner  following : 

1.  The  court  upon  suspending  sentence,  may  place  such  person 
probation  during  such  suspension  under  the  charge  and  super- 
ion  of  a  probation  officer.  When  "practicable,  any  minor  child, 
iced  on  probation  shall  be  placed  with  a  probation  officer  of  the 
ne  religious  faith  as  that  of  the  child's  parents.  The  parents, 
ardian  or  master  of  such  child,  if  the  child  has  any,  shall  be 
nmoned  by  the  magistrate  to  attend  any  examination  or  trial 
such  child  and  to  be  present  in  court  when  the  child  is  placed 
probation  and  informed  by  the  court  of  the  action  taken  in 

:h  case. 

2.  If  the  judgment  is  to  pay  a  fine  and  that  the  defendant  be 
prisoned  until  it  is  paid,  the  court  upon  imposing  sentence  may 
ect  that  the  execution  of  the  sentence  of  imprisonment  be  sus- 
lded  for  such  period  of  time,  and  on  such  terms  and  conditions 
it  shall  determine,  and  shall  place  such  defendant  on  probation 
ler  the  charge  and  supervision  of  a  probation  officer  during 
h  suspension,  provided,  however,  that  upon  payment  of  the  fine 
ng  made,  the  judgment  shall  be  satisfied  and  the  probation; 
se.  The  court  may,  upon  consent  of  the  defendant  and  as  one 
the  conditions  of  suspension  of  sentence,  or  of  probation, 
uire  him  while  under  suspended  sentence  or  on  probation  to 
\'e  restitution  or  reparation  to  the  aggrieved  parties  in  an 
junt  to  be  fixed  by  the  court,  not  to  exceed  the  actual  losses  or 
lages  caused  by  his  offense;  or  the  court  may  require  the  de- 

- — — 1~~    /*/    Q0nip.nr.fi    nr  nn   nmhaiim^   fo 
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'on*  and  effect  for  its  unexpired  term.  ^  -^  Y  ^Mfe 

d  tgrL.  1901,  eb.  372,  to  take  effect  September  1,  1901,  mmamk  \^%  *m* 
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§  484.  Power  to  remit  fines,  how  exercised  by  courts.  Im- 
prisonment in  case  of  failure  to  pay  fine,  limited.— The  power  to 
remit  a  fine  imposed  by  any  court,  whether  of  record  or  not  of 
record,  imposed  for  any  criminal  offense  whatever,  shall  only  lie 
exercised  as  in  this  section  provided.  Any  court  of  record,  ex- 
cept an  inferior  court  of  local  jurisdiction,  which  has  imposed  a 
line  for  any  criminal  offense,  or  the  presiding  judge  thereof,  or 
any  judge  authorized  to  preside  therein,  shall  have  power  in  his 
discretion,  on  five .  days' notice  to  the  district  attorney  of  the 
county  in  which  such  fine  was  imposed,  to  remit  such  fine,  or 
any  portion  thereof.  In  case  of  a  fine  imposed  by  a  court  not  ( 
of  record  or  by  any  inferior  court  of  local  jurisdiction  for  any 
criminal  offense  whatever,  the  county  judge  of  the  county  in 
which  the  tine  was  imposed,  and  in  case  of  a  fine  imposed  by 
such  a  court  in  the  city  of  New  York,  the  court  of  general  sec- 
tions, or  any  judge  thereof,  upon  five  days'  notice  to  the  div 
trict  attorney  of  the  county  in  which  such  fine  was  imposed. 
shall  have  the  same  power.  A  judgment  that  the  defendant 
pay  a  fine  may  also  direct  that  he  be  imprisoned  until  the  fine 
be  satisfied,  specifying  the  extent  of  the  imprisonment,  which 
cannot  exceed  one  day  for  every  one  dollar  of  the  fine. 

Amended  by  chap.  434  of  1886. 

This  amendment  prefixed  to  the  original  all  of  the  present  section  except 
the  hist  provision. 

See  sections  717  and  718,  post,  and  notes  under  them. 

Failure  to  pay  fine.— The  Code  requires,  if  a  fine  is  the  punishment 
inflicted,  that  the  sentence  and  commitment  shall  so  state,  and  the  right 
to  imprison  shall  only  exist  if  such  fine  is  not  paid.  Matter  of  Hoffman.  1 
N.  Y.  Or.,  484. 

The  law  authorizes  the  imposition  of  a  fine,  and  of  imprisonment  until 
it  is  paid,  for  a  specified  time,  not  exceeding  the  statutory  limit  Matter^ 
Bray,  34  St.  Rep.,  041,  043 :  13  N.  Y.  Supp.,  367. 

A  sentence,  which  plainly  imposes  a  fine  and  imprisonment  in  the  alterna- 
tive, is,  it  seems,  not  good.     Id. 

A  commitment,  which  recites  that  the  defendant  has  been  adjudged  to 
pay  a  fine  of  $100,  and,  in  default,  to  be  imprisoned  for  three  month>, 
fully  complies  with  the  last  clause  of  this  section.     Id. 

A"  sentence  for  assault  in  the  third  degree,  imposing  imprisonment  forone 
year  and  a  fine  of  §2.">o.  and  directing  defendant  to  be  imprisoned  not  ti> 
exceed  one  dav  for  each  dollar  of  said  fine,  etc.,  is  in  accordance  with  the 
Code.  People  r.  Sutton.  24  St.  Rep.,  726  :  2Silv.  (Sup.  Ct.),  575.  Thedefewl- 
ant  can,  after  he  has  served  out  the  term  of  Iris  imprisonment,  apply  for  a 
habeas  cnrjms,  and  test  the  question  upon  that  portion  of  the  sentence  which 
imjK)ses  the  fine.     Id.     Hut  he  cafi  have  no  relief  until  that  time.    Id. 

vaiid  conviction.— Where  a  i>crson,  convicted  of  the  offense  of  assault 
in  the  third  degree,  was  sentenced  to  imprisonment  at  hard  labor  in  a  state 
prison,  it  was  held,  in  People  i\r  ret.  Devoe  t>.  Kelly,  97  X.  Y.,  212.  that,  as 
the  conviction  was  valid  though  the  sentence  was  void,  the  prisoner  wa» 
not  entitled  to  a  discharge  on  habeas  corpus,  but  should  be  remanded  into 
custody  that  the  trial  court  might  deal  with  him  according  to  law.  Upon  an 
appeal,  the  appellate  court  may,  under  section  548,  post,  in  cases  where  an 
erroneous  judgment  has  been  entered  upon  a  lawful  verdict,  correct  the 
judgment  to  conform  to  the  verdict.     Id. 
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§485.  *The  judgment  roll.— When  judgment  upon  a  (jun- 
ction is  rendered,  the  clerk  must  enter  the  same  upon  the  min- 
es, stating  briefly  the  offense  for  which  the  conviction  has  been 
id;  and  must,  upon  the  service  upon  him  of  notice  of  appeal, 
imediately  annex  together  and  file  the  following  papers,  which 
nstitute  the  judgment-roll : 

1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the  de- 
idant  to  a  grand  juror,  and  the  proceedings  and  decision 
?reon ; 

2.  The  indictment  and  a  copy  of  the  minutes  of  the  plea  or  de- 
irrer; 

J.  A  copy  of  the  minutes  of  a  challenge  which  may  have  been 
erposed  to  the  panel  of  the  trial  jury,  or  to  a  juror  who  par- 
pated  in  the  verdict,  and  the  proceedings  and  decision  thereon; 
L  A  copy  of  the  minutes  of  the  trial; 
>.  A  copy  of  the  minutes  of  the  judgment; 

3.  A  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
ler  for  a  new  trial  or  in  arrest  of  judgment; 

T.  The  case,  if  there  be  one. 

I.  When  the  judgment  is  of  death,  the  clerk,  upon  the  settling 
1  filing  of  the  case,  must  forthwith  cause  to  be  prepared  and 
nted,  and  forwarded  to  the  clerk  of  the  court  oi  appeals,  the 
mber  of  copies  of  the  judgment  roll  which  are  required  by  the 
es  of  the  court  of  appeals,  and  three  copies  shall  also  be  fur- 
lied  to  the  defendant's  attorney,  three  to  the  district  attorney, 
I  one  to  the  governor  of  the  state,  and  the  remainder  shall  be 
tributed  according  to  the  rules  of  the  court  of  appeals.  The 
sense  of  preparing  and  printing  the  judgment  roll  in  such  case 
ill  be  county  charge  payable  out  of  the  court  fund  upon  the 
;ificate  of  the  county  clerk,  approved  by  the  county  juage  or  a 
tice  of  the  supreme  court  residing  in  the  county  in  which  the 
iviction  was  had. 
m'd  ch.  427  of  1897. 
See  §  830,  post. 

mended  by  chap.  520  of  1885. 

his  amendment  struck  the  letter  "  s"  from  the  word  "  proceedings  m 
I.  6  of  the  original  section  and  inserted  therein  the  words  "  to  set  aside  the 
ctment,"  after  the  word  "  either." 

m'd  bv  chap.  493  of  1887.  hoo_ 

Ills  amendment  added  subd.  8  to  the  section  as  amended  m  188o. 
m'd  by  chap.  379  of  1889. 

his  amendment  added  to  subd.  8  of  the  section,  as  amended  in  188  *,  tho 
clause  of  said  subdivision. 

ee  notes  under  section  517.  post.  '     . 

he  case  of  People  r.  Bork,  31  Hun,  367;  2  N.  Y.  Cr.,  78,  was  reversed  in 
^  Y     188*  c  N  Y  Cr    177. 

he  case  of  People  t\  Sharp]  10  St.  Rep.,  522;  45  Hun,  504,  was  reversed  in 
>t.  Rep.,  217;  107  N.  Y.,  427. 

udgment.— The  judgment,  in  a  criminal  case,  upon  conviction  is  the 
tence  of  the  court.  People  i\  Bradner,  10  St.  Rep.,  667;  107  N.\.,  1,  II. 
l  judgment  upon  conviction  can  only  be  rendered  against  a  person 

*  See  S  830.  ]ws'. 
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barged  with  the  commission  of  a  criminal  offense,  or  the  defendant 
\  <  a  criminal  prosecution.  People  v.  Norton,  83  Hun,  278;  2  N..Y.  Cr., 
334. 

Where  the  appeal  book  shows  that  the  defendant  was  permitted  to  with- 
draw his  plea  of  not  guilty,  and  that  he  demurred  to  the  indictment,  that 
ills  demurrer  was  overruled,  and  that  he  was  convicted  and  sentenced  to 
pay  a  fine  of  seventy-five  dollars  and  stand  committed  to  the  county  jail, 
not  exceeding  seventy -five  days,  until  paid,  it  isasufficientjudgment  within 
the  provisions  of  this  section.  People  c.  O'Donnell,  15  St.  Rep.,  141;  46 Hun, 
301:  7  N.  Y.  Cr..  348;  10  N.  Y.  Supp.,  231. 

Judgment-roll. — This  section  provides  for  the  form  and  contents  of  the 
judgment  roll.     People  v.  Mangano,  29  Hun,  263. 

As  to  what  a  judgment  roll  must  state  and  contain,  see  People  v.  O'Xeil, 
13  St.  Rep.,  231;  47  Hun,  155. 

This  section  does  not  contemplate  the  making  up  of  a  formal  judgment 
record.  People  c.  Bradner,  107  N.  Y.,  1,  11;  10  St.  Rep.,  607;  aiFg  7  St 
Rep.,  £46;  44  Hun,  234. 

The  final  record  must  in  some  way  show  a  criminal  act.  People  ex  rel 
3aker  v.  Bcatty,  39  Hun,  477. 

A  decision,  overruling  a  demurrer  to  an  indictment,  and  directing  that 
judgment  be  given  for  the  people,  unless  the  accused  pleads  over,  does  ntf 
constitute  a  judgment  within  the  meaning  of  this  section.  People  v.  Benian, 
23  Hun,  283  :  People  v.  0?Donnell,  15  St.  Rep.,  141 ;  46  id.,  361;  7  N.  Y.  Cr.. 
348:  10  N.  Y.  Supp.,  251. 

Who  to  make  up.— The  district  attorney  should  see  to  it  that  a  formal 
anil  sufficient  judgment  is  entered  in  every  case,  and  tliat  a  formal  and  suffi- 
cient roll  is  made  up  when  an  appeal  is  taken.  People  c.  0?Neil,  13  St.  Repi, 
231;  47  Hun,  157. 

Subd.  2. — In  case  of  the  substitution  of  plea  under  section  337,  anfctlw 
judgment-roll  must  contain  the  original  plea  of  not  guilty,  the  subsequent 
withdrawal  thereof,  the  plea  of  guilty  in  its  stead,  and  the  application  tr 
withdraw  the  latter  and  tne  reinstatement  of  the  original  plea,  and,  if  denied, 
the  denial  of  such  motion.     People  r.  Jovce,  4  N.  Y.  Cr.,  348. 

As  to  whether,  in  order  to  justify  the  detention  of  a  defendant  under  this 
section,  it  is  necessary  that  the  entry  in  the  minutes,  with  which  he  is  to  be 
furnished,  should  show  the  offense,  qucrrc.  People  r.  Bradner,  107  N.  Y., 
1,  12:  10  St.  Rep.,  067;  aff'g  7  St.  Rep.,  840;  44  Hun,  2U. 

The  omission  of  the  clerk  in  his  entry  of  judgment  to  state  the  offense,  of 
which  the  defendant  was  convicted,  where  the  fact  appears  from  an  inspec- 
tion of  the  whole  record,  does  not  render  the  sentence  void.     Id. 

The  defect  is  amendable,  and  the  court  may  conform  the  entry  to  the  fact. 
Id. 

Subd.  3. — The  judgment-roll  is  to  contain  no  copy  of  the  minutes  of  a 
challenge,  except  such  as  may  have  been  interposed  to  the  panel  of  the  trial 
jury,  or  to  a  juror  who  participated  in  the  verdict.  People  t\  Petmeckv,  2 
IN.  V.  Cr..  458. 

Under  this  section,  proceedings  on  challenges  to  juror,  who  participated 
in  the  verdict,  must  be  incorporated  in  the  judgment-roll.  People  r.  Mc- 
Quade,  18  St.  Rep.,  288  ;   21  Abb.  N.  C,  448 ;  110  N.  Y.,  284  ;   6  N.  Y.  Cr.. 

«n. 

Subd.  0. — Subdivision  6  of  tins  section  makes  a  copy  of  the  minutes  of 
any  proceeding  upon  a  motion  for  a  new  trial,  or  in  arrest  of  judgment,  a 
necessary  part  of  the  judgment-roll.     People  v.  Joyce,  4  N.  Y.  Cr.,  £48. 

This  section  authorizes  the  clerk  to  include  in  the  judgment-roll  a  copy 
of  the  minutes  upon  a  motion  for  a  new  trial.  People  v.  Beckwith,  3  St. 
Rod..  759;  42  Hun,  367;  5  N.  Y.  Cr.,  234. 

lh  is  section  makes  provision  for  the  inclusion,  in  the  judgment-roll  which 
may  be  brought  up  by  the  appeal  under  section  517,  pout,  of  a  copy  of  the 
minutes  of  any  proceedings  upon  a  motion  either  for  a  new  trial  or  in  arrest 
of  judgment.     People  v.  Hovey,  30  Hun,  357;  1  N.  Y.  Cr.,  381. 

By  this  section,  a  copy  of  the  minutes  of  any  proceedings  upon  a  motion 
for  a  new  trial  is  required  to  be  annexed  to,  and  forms  part  of,  the  judg- 
ment-roil. People  v.  Trezza,  40  St.  Rep.,  482;  128  N.  Y.,  532;  8N.Y.  Cr., 
295. 

ihe  sixth  subdivision  states  that  the  roll  shall  contain,  among  other  mat- 
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a  copy  of  the  minutes  of  any  proceedings  upon  a  motion  either  for  a 
trial  or  in  arrest  of  judgment,  reople  v.  Mangano,  29  Hun,  268; 
lev.  Hovey,  30  Hun,  357. 

e  judgment-roll  is  not  required  to  contain  the  proceedings  on  a  motion 
t  aside  an  indictment.  People  v.  Petrea,  30  Hun,  102.  But  see  section 
uended  in  1885. 

ere  seems  to  have  been  no  other  object  for  making  the  proceedings  for 
v  trial  apart  of  the  judgment-roll,  than  to  give  the  defendant  a  right 
new  them  by  way  of  an  appeal  from  the  judgment.  People  v.  Noonan, 
.Rep.,a57. 

loubt  was  expressed  in  People  v.  Hovey,  1  N.  Y.  Cr.,  as  to  whether  this 
entitled  the  denial  of  the  motion  to  be  reviewed,  but  it  probably  was 
(led  to  secure  by  it  this  right  of  review.     Id. 

bd.  7. — The  judgment-roll  may  contain  the  bill  of  exceptions.  People 
terhout,  34  Hun,  262. 

e  bill  of  exceptions,  if  there  is  one,  must  be  annexed  to,  and  made  part 
le  judgment-roll.  Peopb  r.  McQuade,  lb  St.  Rep.,  288;  21  Abb.  N.  C, 
HON.  Y.,  284;  6  N.  Y.  Cr.,  35. 

exceptions,  a  part  from  the  bill  of  exceptions  if  there  is  one,  are  to  be 
lined  m  the  judgment-roll.     People  v.  Petrea,  30  Hun,  128;  1  N.  Y.  Cr., 

AH  exceptions,  which  come  before  the  court  on  appeal,  must  be  con- 
d  in  the  bill  of  exceptions.     Id. 

bd.  8. — It  is  too  late  when  the  defendant  appears  at  oyer  and  terminer 
ve  a  day  fixed  for  the  execution  of  the  sentence,  after  an  api>eal  and 
nance  of  the  conviction  by  the  general  term,  to  move  to  amend  the 
d  in  regard  to  what  took  place  at  oyer  and  terminer  before  the  trial, 
nder  v.  People,  29  Hun.  513;  1  N.  Y.  Cr.,  281;  17  W.  Dig.,  373.  The 
d  is  then  conclusive  on  the  trial  court.     Id. 

People  r.  Sohad,  35  St.  Kep.,  148;  58  Hun,  572;  12  N.  Y.  Supp.,  61)5  ; 
e  f.  Noonan,  3*  St.  Rep.,  854 :  14  N.  Y.  Supp.,  521  ;  People  r.  Trezza, 


Rep.,  879:  15  N.  Y.  Supp.,  513:  People  v.  Loppy.  40  St.  Rep.,  410:  128 
,  129  :  People  v.  Havens,  3  N.  Y.  Cr.,  287  ;  21  W.  Dig.,  365;  People  v. 
ian,  17  id.,  192  ;  29  Hun,  581  :    People  v.  Bradner,  7  St.  Rep.,  846  :  44 


CHAPTER  II. 

THE    EXECUTION. 


DN  486.  Authority  for  the  execution  of  a  judgment,  except  of  death. 

487,  Commitment  of  the  defendant. 

488.  Judgment  of  imprisonment,  by  whom  and  how  executed. 


ru^i—  -.*■*  ..u^wifF 


Commitment  of  defendant.  I1€nt>  or  a  fine  an<i  ™prifl< 

lodgment  be  imprisonment,  or  a"  fine  ami  im     •  lst  forthwith  be  committed 

;•  Txxrsxs  :«r  "  ==>-  *-*  -« ••«- 

be  complied  with      WW     A  detained,  until  the™,   the  court  has  BUspen<J 

the  execution  thereof  and  Pi„nd  theTefJ^,  T     Pendant  on  probation,  ae  p: 

-"-Ess  \:  szt  r thc  age  of  **!ith  be  placed  under  the  a 

e  probation  officer  ofthecot  ^  ""*  *Uper'  °f  the  C0Urt  emitting  h: 

^  of  the  period  of     oJ.o  ~";'7  «»•  """'probation  and  the  compiler 

'mwnnd  T1"0"*  °f  1hc  sentcnce  "tf^tZZ"***"*  or  of  the  «"*«* 
in  pana'raT?"'  ?*  prooation  »<"  oeen  terminated'11  has  been  terminated,  as  p] 

^7X/zP1^7lzrthrdr^  °»d  «°"*»  h-dred  «*  ****** 

of   the  execution  revoked'    Indth^T^  °f  *Mhe  IQBPensi°11  of  the  ***** 
defendant  must  forthwith  be  oommitledTThe  PF°1iS^eat  pronounced,  the  defen 
roper  officer  and  by  him  detained  until  the  judgm^*  metoi7  of  *•»  V««9«  <**• 
bv  L.  1001   /.J,    oro   i.    *  .  SBfc  ^*  CQTKO\\fefti  ^VCtv.. 


§  490-a.  Record  of  trial  to  be  furnished  by  county  clerk,  upon 
equest,  to  officer  in  charge  of  criminal  sentenced  to  a  reformatory. 

Every  clerk  of  any  court  by  which  a  criminal  shall  be  sentenced 
o  a  reformatory  shall,  upon  request  of  tlve  officer  in  charge  of 
ny  such  reformatory,  furnish  to  the  officer  having  such  criminal 
n  charge  a  record  containing  a  copy  of  the  indictment,  and  of  the 
)lea,  the  names  and  residences  of  the  justices  presiding  at  the 
rial,  also  the  jurors  and  of  the  witnesses  sworn  on  the  trial,  a 
ull  copy  of  the  testimony,  and  of  the  charge  of  the  court,  the 
erdict,  the  sentence  pronounced,  and  the  date  thereof,  which 
ecord,  duly  certified  by  the  clerk,  under  his  hand  and  official  seal,, 
lay  be  used  as  evidence  against  such  criminal  in  any  proceeding 
aken  by  him  for  a  release  from  imprisonment,  by  habeas  corpus 
r  otherwise.  A  copy  of  the  testimony  taken  on  the  trial  and  of 
be  charge  of  the  court,  shall  be  furnished  to  the  clerk  for  the- 
urposes  of  this  section,  by  the  stenographer  acting  upon  the  trial, 
r  if  no  stenographer  be  present,  by  the  district  attorney  of  the 
ounty;  but  the  court  may  direct  the  district  attorney  to  make  a 
ummarv  of  such  testimony  which  summary  may,  after  approval 
ind  by  direction  of  the  court,  be  made  a  part  of  the  record 
erein  provided  for;  and  if  the  court  so  directs,  a  copy  of  the. 
Bstimony  need  not  be  made  and  may  be  omitted  from  such  record. 
?he  stenographer  or  district  attorney  furnishing  such  copy  or  sum- 
lary  and  the  county  clerk,  shall  be  entitled  to  such  compensation^ 
a  each  case  in  which  they  shall  perform  the  duties  required  by 
his  section,  as  shall  be  certified  to  be  just  by  the  judge  presiding 
it  the  trial,  and  shall  be  paid  by  the  county  in  which  the  trial 
3  had,  as  part  of  the  court  expenses.  The  clerk  shall  also,  upon 
ny  such  conviction  and  sentence,  forthwith  transmit  to  the  gen- 
ral  superintendent  of  the  reformatory  notice  thereof. 
Amended  by  L.  1910,  ch.  587.     In  effect  September  1,  1910. 

§  4yu.  unxy  oi  snemi.-The  sheriff  or  his  deputy,  while  cc 
yeying  the  defendant  to  the  proper  prison,  in  execution  of 
judgment  of  imprisonment,  has  the  same  authority  to  requ 
the  assistance  of  any  citizen  of  this  state,  in  securing  the  defei 
ant,  and  in  retaking  him  if  he  escape,  as  if  the  sheriff  were 
his  own  county;  and  every  person  who  refuses  or  neglects 
assist  the  sheriff,  when  so  required,  is  punishable,  as  if  the  she 
were  in  his  own  county. 
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TITLE  X. 

GENERAL  PROVISIONS  IN   RELATION  TO   THE  PUNISHMENT   OF 

CRIMES. 

Chapter  L  Death  penalty. 

IL  Second  offenses,  habitual  criminals,  and  special  penal  disci* 
pline. 

CHAPTER  I. 

THE  DEATH  PENALTY, 

&CTION491.  Warrant  for  execution  of  death  sentence.    Warrant,  to  whom 
directed.   Delivery  ofperson  under  death  sentence  to  agent  and 
warden  of  prison.    His  duties,  as  to  confinement  and  custody. 
482.  Time  of  execution.    Provisions  as  to. 

493.  Judge  must  transmit  certain  papers  to  governor. 

494.  Governor  may  consult  judges,  etc. 

495.  Governor  only  to  reprieve,  etc.,  except  as  provided  in  the  fol- 

lowing sections. 

496.  If  convict  becomes  insane,  sheriff  to  impanel  jury. 

497.  Duty  of  district  attorney. 

496.  Inquisition.     Suspension  of  execution. 

499.  Sheriff    to   transmit   inquisition    to    governor;    governor's 

duty. 
600.  If  female    convict    is    pregnant,  sheriff  to  impanel  jury  of 

physicians. 

501.  Inquisition  ;  suspension  of  execution. 

502.  Sheriff  to  transmit  inquisition  to  governor  ;  governor's  duty. 

503.  When  day  of  execution  passed,  etc 

504.  Court  to  make  inquiry,  and  may  issue  warrant  for  execution. 

Duty  of  agent  and  warden. 

505.  Death  penalty,  infliction  by  current  of  electricity. 

506.  Punishment,  where  inflicted. 

507.  Executions,  who    to   be  present  at.     Post-mortem  examin- 

ation.    Disposition  of  body.    Religious  services,  provision 
as  to.    Misdemeanor. 

508.  Certificate  as  to  execution  and  post-mortem  ;  how  filed. 

509.  Principal  keeper  of  state  prison,  when  to  execute  warrant. 

§  491.  Warrant  for  execution  of  death  sentence.  Warrant,  to 
whom  directed.  Delivery  of  person  under  death  sentence  to 
agent  and  warden  of  prison.  His  duties,  as  to  confinement  and 
and  custody.— When  a  defendant  is  sentenced  to  the  punish- 
ment of  death,  the  judge  or  judges  holding  the  court  at  which 
the  conviction  takes  place,  or  a  majority  of  them,  of  whom  the 
judge  presiding  must  be  one,  must  make  out,  sign  and  deliver 
to  the  sheriff  of  the  county,  a  warrant  stating  the  conviction 
and  sentence,  and  appointing  the  week  within  which  sentence 
must  be  executed.  Said  warrant  must  be  directed  to  the  agent 
and  warden  of  the  state  prison  of  this  state  designated  by  law 
as  the  place  of  confinement  for  convicts  sentenced  to  imprison- 
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ment  in  a  state  prison  in  the  judicial  district  wherein  such  cor* 
viction  has  taken  place,  commanding  such  agent  and  warden  to 
do  execution  of  the  sentence  upon  some  day  within  the  week 
thus  appointed.  Within  ten  days  after  the  issuing  of  such 
warrant  the  said  sheriff  must  deliver  the  defendant,  together 
with  the  warrant,  to  the  agent  and  warden  of  the  state  prison 
therein  named.  From  the  time  of  said  delivery  to  the  said 
agent  and  warden,  until  the  infliction  of  the  punishment  of  death 
upon  him,  unless  he  shall  be  lawfully  discharged  from  such  im- 
prisonment, the  defendant  shall  be  kept  in  solitary  confinement 
at  said  state  prison,  and  no  person  shall  be  allowed  access  to  him 
without  an  order  of  the  court,  except  the  officers  of  the  prison, 
his  counsel,  his  physician,  a  priest  or  minister  of  religion,  if  he 
shall  desire  one,  and  the  members  of  his  family. 

Amended  by  chap.  489  of  1888. 

This  amendment  substituted  the  words  "  week  within  which  the  sentence 
must  be  executed  "  for  the  words  **  day  upon  which  the  sentence  must  be 
executed,"  and  added  the  subsequent  portion  of  the  present  section. 

Constitutional.— The  provisions  of  sections  491, 492,  503  to  509  inclusive 
of  the  Code  of  Criminal  Procedure,  as  amended  by  chap.  489  of  1888,  do  not 
upon  their  face,  nor  in  their  general  purpose  and  intent,  violate  any  provi- 
sion of  the  state  constitution.  People  ex  rel  Kemmler  v.  Durston,  119  >.  Y., 
575. 

Power  of  legislature.— The  legislature  has  power  to  change  the  manner 
of  inflicting  the  death  penalty  ;  this  is  not  a  change  of  punishment,  but 
simply  of  the  mode.    People  ex  rel.  Kemmler  v.  Brush,  119  N.  Y.,  577. 

Application.— By  the  saving  clause  of  section  10.  chap.  489  of  1888, 
amending  this  and  following  section,  the  act  has  no  application  to  the  case 
of  a  person  indicted  for  crime  before  the  time  when  it  took  effect,  but  such 
crime  must  be  punished  according  to  the  provisions  of  the  law  existing  when 
it  was  committed,  in  the  same  manner  as  though  the  statute  had  never 
taken  effect.  People  v.  Nolan,  24  St.  Rep.,  588  ;  7  N.  Y.  Cr..  138 ;  2Silv. 
(Ct.  App.),  895  ;  115  N.  Y.,  660. 

A  person,  convicted  after  January  1,  1889,  of  murder  in  the  first  degree, 
committed  before  that  day,  but  after  the  passage  of  the  amendment  ot 
1888  to  this  section,  is  properly  sentenced  to  death  by  hanging.     Id. 

Form  of  sentence. — The  mode  of  inflicting  death  upon  the  prisoner  fc 
minutely  provided  for  by  this  and  the  following  sections  of  this  chapter. 
People  ex  rel  Trezza  v.  Brush,  39  St.  Rep.,  878  ;  60  Hun,  401 ;  15  N.  Y. 
Supp.,  513  ;  see  same  case,  8  N.  Y.  Cr.,  293. 

A  sentence  requiring  the  warden  of  a  state  prison  to  put  the  prisoner  to 
death  during  the  week  beginning  on  a  certain  day,  "  in  the  mode,  manner 
and  way,  and  at  the  place  prescribed  and  provided,"  is  proper.     Id. 

A  warrant,  which  directs  the  execution  to  be  done  by  putting  the  defend- 
ant to  death  "  in  the  mode,  manner  and  way,  and  at  the  place  by  law  pre- 
scribed and  provided,"  is  sufficiently  definite  and  specific.  Id. ;  afTd,  40  St 
Rep.,  481;  128  N.  Y.,  532. 

§  492.  Time  of  execution.    Provisions  as  to.— The   week  so 

appointed  must  begin  not  less  than  four  weeks  and  not  more 

than  eight  weeks  after  the  sentence.     The  time  of  the  execution 

within  said  week  shall  be  left  to  the  discretion  of  the  agent  an  J 

warden  to   whom  the  warrant  is   directed;   but  no  previous 

announcement  of  the  day  or  hour  of  the  execution  shall  be  made, 

except  to  the  persons  who  shall  be  invited  or  permitted  to  be 

present  at  said  execution  as  hereinafter  provided. 

Amended  by  chap.  489  of  1888. 
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section. 


See  notes  under  p^edingsectaon. 

See McElvaine*.  Brush,  BN.Y.Cr.,m 

8  493  Judge  must  transmit  certain  papers  to  governor.-Th9 
i  Dresiding  at  the  term  at  which  the  conviction  took  place, 
S^SK  thereupon  transmit  tofl-W^ 
~nt  of  the  conviction  and  sentence,  with  the  notes  of  testimony 


„  495-a.    Proceedings  when  person  under  sentence  of  death  is 
Glared  insane. 

//  a  defendant  in  confinement  under  sentence  of  death  appears 
he  insane,  the  governor  may  appoint  a  commission  of  not  more 
an  three  disinterested  persons  to  examine  him,  and  report  to 
t  governor  as  to  his  sanity  at  the  time  of  the  examination.  The 
mmis&ioh  must  summarily  proceed  to  make  their  examination, 
fore  commencing  they  must  take  the  oath  prescribed  in  the  code 
civil  procedure  to  be  taken  by  referees.  They  must  be  attended 
the  district  attorney  of  the  county  in  which  the  murder  was 
nmitted,  upon  at  least  seven  days'  notice  to  him,  and  may  call 
i  examine  witnesses  and  compel  their  attendance.  The  counsel 
the  defendant  may  take  part  in  the  proceedings.  When  the 
iimissioners  have  concluded  their  examination,  they  must  forth- 
h  report  the  facts  to  the  governor  with  their  opinion  thereon. 
lenever  any  person  under  sentence  of  death  shall  be  found 
ane  by  such  commission,  the  governor  may,  in  his  discretion, 
er  his  removal  to  a  state  hospital  for  insane  convicts,  there  to 
lain  until  restored  to  his  right  mind,  and  it  shall  be  the  duty 
the  medical  superintendent  of  such  hospital,  whenever,  in  his 
nion,  said  convict  is  cured  of  his  insanity,  to  report  the  fact  to 
state  commission  in  lunacy  and  a  justice  of  the  supreme  court 
the  district  in  which  said  hospital  is  situated,  ivhich  justice 
11  thereupon  inquire  into  the  truth  of  such  fact,  and  if  the 
ie  l)e  proved  to  his  satisfaction,  he  shall  so  certify  it  under  his 
»ial  hand  to  the  clerk  of  the  court  in  which  such  convict  was 
fenced,  and  cause  him,  the  said  convict,  to  be  returned  to  the 
:ody  of  the  warden  of  the  state  prison  whence  he  came,  there 
•e  dealt  with  according  to  law. 

oeiided  by  L.  1910.  ch.  338.     In  effect  May  21,   1010. 


Examination  of  person  under  sentence  of  death;  insanity; 
l  of  execution, 
found  by  the  examination  that  the  defendant  is  insane, 
n  must  suspend  execution  of  the  warrant  directing  the 
's  death,  until  he  receives  a  warrant  from  the  governor 
that  the  defendant  be  executed. 

by   I-.   1910,  ch.  338.     In  effect  May  21,  1910. 
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g  499.  Governor's  duty  concerning  person  under  sentence  of  death 

when  satisfied  of  his  sanity.  a 

The  governor  upon  the  receipt  of  the  certificate  of  the  justice  ^ 

of  the  supreme  court  as  provided  in  section  four  hundred  and  3 

ninety-fire-a.  that  the  defendant  is  cured  of  his  insanity,  and  as  , 

soon  as  he  is  satisfied  of  the  sanitv  of  the  defendant,  or  of  his  '» 


§  500.  If  female  convict  is  pregnant,  warden  of  state  prison  to 
impanel  jury  of  physicians. 

If  there  is  reasonable  ground  to  believe  that  a  female  defendant, 
sentenced  to  the  punishment  of  death,  is  pregnant,  the  warden  of 
the  state  prison  having  custody  of  the  defendant  must  mpiuel 
a  jury  of  six  physicians  to  inquire  into  her  pregnacy.  A  P*?"?" 
acting  as  a  juror  upon  such  an  inquisition,  need  not  be  qualified 
to  serve  as  a  juror  in  a  court  of  record. 

Amended  by  L.  1910,  ch.  338.     In  effect  May  21,  1910. 

§  601.  Inquisition  to  determine  pregnancy  of  female  convict  un- 
ier  sentence  of  death;  suspension  of  execution. 

The  inquisition  of  the  jury  must  be  signed  by  the  jurors  and 
:he  warden  of  the  prison.  If  it  is  found  by  the  inquisition  that 
he  defendant  is  quick  with  child,  fhe  warden  must  suspend  the 
execution  of  the  warrant  directing  her  execution  until  he  receives 
l  warrant  from  the  governor  directing  that  the  convict  be 
executed. 

Amended  by  L.  1910,  ch.  338.     In  effect  May  21.  1910. 


§  502.   Warden  to  transmit  inquisition  to  governor;  governor's 
ity. 

The  warden  must  immediately  transmit  the  inquisition  to  the 
vernor,  who,  as  soon  as  he  is  satisfied  that  the  defendant  is  no 
nger  quick  with  child,  may  issue  his  warrant,  appointing  a 
ne  and  place  for  her  execution,  pursuant  to  her  sentence,  or 
vy  commute  her  punishment  to  imprisonment  for  life. 
Amended  by  L.  1910,  ch.  33S.     In  effect  May  21,  1910. 
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preme  court  in  the  county  where  the  conviction  was  had    U  l0° 
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•e  at  large,  a  warrant  may  be  issued  by  the  court  of 
i  judge  thereof,  or  by  the  supreme  court  or  a  justice 
acting  any  sheriff  or  other  officer  to  bring  the  defend- 
he  court  of  appeals  or  a  term  of  the  appellate  division 
>me  court  thereof,  or  before  a  term  of  the  supreme  court 
lty. 

iap.  880  of  1895.    In  effect  January  1,  1895. 
v  chap.  493  of  1887. 

iment  inserted  twice  in  the  original  section  the  words  •*  the 
ais  or  a  judge  thereof,  or,"  and  "  the  court  of  appeals,  or." 
iy  chap.  489  of  1888. 

linent  substituted  in  the  section,  as  amended  in  1887,  the  words 
vardeu  or  other  oincer  in  whose  custody  said  defendant  may 
rord  "sheriff." 
tider  section  491,  ante. 
nder  section  549,  post. 

le  following  section  were  intended  to  enact  a  general  rule  to 
ure  in  carrying  out  the  sentence  of  the  court  in  capital  cases, 
y  of  execution  has  for  any  reason  whatever  passed.  People  i\ 
Rep.,  769 ;  6  N.  Y.  Cr.,  134 ;  2  N.  Y.  Supp.,  605,  606. 
ons  of  this  and  the  next  section  apply  only  to  cases  where  the 
Dr  the  re-sentencing  of  the  prisoners  is  made  by  the  attorney 
strict  attorney.     Id. 

i  requires  the  appellate  court  to  correct  an  erroneous  judgment, 

provision  for  remitting  the  case  to  the  trial  court.     People  ». 

.  Dig.,  294.     The  appellate  court  is  required  to  pass  the  proper 

3urt  to  inquire,  and  may  issue  warrant  for  execution, 
nt  and  warden.— Upon  the  defendant  being  brought 
jourt,  it  must  inquire  into  the  circumstances,  and  if 
ison  exists  against  the  execution  of  the  sentence,  it 
its  warrant  to  the  agent  and  warden  of  the  state 
tioned  in  the  original  warrant  and  sentence,  under 
f  the  judge  or  judges,  or  a  majority  of  them,  of  whom 
residing  must  be  one,  commanding  the  said  agent 
to  do  execution  of  the  sentence  during  the  week 
herein.  The  warrant  must  be  obeyed  by  the  agent 
l  accordingly.  The  time  of  the  execution  within 
ball  be  left  to  the  discretion  of  the  agent  and  warden, 
e  warrant  is  directed  ;  but  no  previous  announcement 
;>r  hour  ol  the  execution  shall  be  made,  except  to  the 
o  shall  be  invited  or  permitted  to  be  present  at  said 
s  hereinafter  provided. 

y  chap.  489  of  1888. 

iment  substituted  the  agent  or  warden  of  the  state  prison  for 

id  added  the  last  part  of  the  present  section. 

nder  the  preceding  section. 

tider  section  491,  ante. 

3ath  penalty,  infliction  by  current  of  electricity.— The 
;  of  death  must  in  every  ease,  be  inflicted  by  causing 
►ugh  the  body  of  the  convict  a  current  of  electricity 
t  intensity  to  cause  death,  and  the  application  of 
it  must  bQ  continued  until  such  convict  is  dead, 
y  chap.  489  of  1838. 
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This  amendment  changed  the  mode  of  inflicting  the  death  penalty  from 
hanging  to  current  of  electricity. 

See  notes  under  section  491,  ante. 

Constitutional. — The  provisions  of  chap.  489  of  1888  are  not.  upon 
their  face,  repugnant  to  the  state  constitution.  People  ex  rel.  Kemmler  r. 
Durston,  27  St.  Rep.,  967  ;  55  Hun,  65 ;  7  N.  Y.  Cr.f  8*4 ;  7  N.  Y.  Supp. 
813  :  affg  7  N.  Y.  dr..  355  ;  and  affd  30  St.  Rep.,  808  ;  119  N.  Y.,  575. 

Effect  of  amendment.— Chap.  489  of  1888  amended  the  Code  of  Crim- 
inal Procedure  in  respect  to  the  time,  mode  and  place  of  inflicting  the 
death  penalty.     Id. 

Warrant.— A  warrant  which  directs  that  execution  be  done  by  putting 
defendant  to  death  in  the  mode,  manner  and  way,  and  at  the  place  bv  law 
prescribed  and  provided,  is  sufficient.  McElvaine  v.  Brush,  8  N.  YCY. 
306. 

§  506.  Punishment,  where  inflicted.— Tlie  punishment  of  deatl, 
must  be  inflicted  within  the  walls  of  the  state  prison  designat- 
ed  in  the  warrant,  or  within  the  yard  or  inclosure  adjoining 
thereto. 


Amended  by  chap.  489  of  : 
This  amendment  changed  the  place  of  punishment  from  county  jail  to 
state  prison. 
See  notes  under  section  491,  ante. 

§  507.  Executions,  who  to  be  present  at  post-mortem  examina- 
tion. Disposition  of  body.  Religious  services,  provision  as  to. 
Misdemeanor.— It  is  the  duty  of  the  agent  and  warden  to  be 
present  at  the  execution,  and  to  invite  the  presence,  by  at  lea?; 
three  days'  previous  notice,  of  a  justice  of  the  supreme  court,  the 
district  attorney,  and  the  sheriff  of  the  county  where  the  con- 
viction was  had,  together  with  two  physicians  and  twelve  repu- 
table citizens  of  full  age,  to  be  selected  by  said  agent  and  war- 
den. Such  agent  and  warden  must  at  the  request  of  the  crimi- 
nal, permit  such  ministers  of  the  gospel,  priests  or  clergymen  of 
any  religious  denomination,  not  exceeding  two,  to  be  pr&sent  at 
the  execution ;  and  in  addition  to  the  persons  designated  above, 
lie  shall  also  appoint  seven  assistants  or  deputy  sheriffs  who 
shall  attend  the  execution.  He  shall  permit  no  other  person  to 
be  present  at  such  execution  except  those  designated  in  this 
section.  Immediately  after  the  execution  a  post-mortem  exam- 
ination of  the  body  of  the  convict  shall  be  made  by  the  physi- 
cians present  at  the  execution,  and  their  report  in  writing  stat- 
ing the  nature  of  the  examination,  so  made  bv  them,  shall  be 
annexed  to  the  certificate  hereinafter  mentioned:  and  filed  there- 
with. After  such  post-mortem  examination,  the  body,  unless 
claimed  by  some  relative  or  relatives  of  the  person  so  executed, 
shall  be  interred  in  the  graveyard  or  cemetery  attached  to  the 
prison,  with  a  sufficient  quantity  of  quick-lime  to  consume  such 
body  without  delay  ;  and  no  religious  or  other  services  shall  he 
held  over  the  remains  after  such  execution,  except  within  the 
walls  of  the  prison  where  said  execution  took  place,  and  only  in 
the  presence  of  the  officers  of  said  prison,  the  person  conducting 
said  services,  and  the  immediate  family  and  relatives  of  satf 
deceased  prisoner.    Any  person  who  shall  violate  or  omit  tc 
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wmplv  wuh  my  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor. 

Amended  by  chap.  31  of  1887. 

This  amendment  substituted  for  what  came,  in  the  original  section,  after 
the  provision  for  the  presence  of  the  relatives,  a  provision  for  the  attendance 
of  seven  assistants  or  deputy  sheriffs,  etc. 
Am'd  by  chap.  489  of  1888. 

This  amendment  substituted  the  agent  and  warden  for  the  sheriff,  and 
added  provisions  for  post-mortem  examination,  disposition  of  body,  religious 
services  and  newspaper  account  of  execution. 
Am'd  by  chap.  16  of  1892. 

This  amendment  made  the  appointment  of  seven  assistants  or  deputy 
sheriffs  imperative,  and  omitted  the  provision  as  to  newspaper  account  of 
execution. 
See  notes  under  section  491,  ante. 

§  508.  Certificate  as  to  execution  and  post-mortem ;  how  filed.— 

The  agent  and  warden  attending  the  execution  must  prepare 
and  sign  a  certificate,  setting  forth  the  time  and  place  thereof, 
and  that  the  convict  was  then  and  there  executed,  in  conformity 
to  the  sentence  of  the  court  and  the  provisions  of  this  Code* 
and  must  procure  such  certificate  to  l>e  signed  by  all  the  per- 
sons present  and  witnessing  the  execution.  He  must  cause  the 
certificate,  together  with  the  certificate  of  the  post-mortem  ex- 
amination mentioned  in  the  preceding  section,  and  annexed 
thereto,  to  be  filed  within  ten  days  after  the  execution,  in  the 
office  of  the  clerk  of  the  county  in  which  the  conviction  was 
had. 

Amended  by  chap.  489  of  1888. 

This  amendment  substituted  the  agent  and  warden  for  the  sheriff,  re- 
quired the  certificate  of  execution  to  be  signed  by  all  the  persons  present 


and  witnessing  the  execution  instead  of  certain  named  officers  and  persons, 
and  the  certificate  of  the  post-mortem  examination  to  be  filed. 
See  notes  under  section  491,  ante. 

A  509.  Principal  keeper  of  state  prison,  when  to  execute  war- 
rant.—In  case  of  the  disability,  from  illness  or  other  sufficient 
cause,  of  the  agent  and  warden  to  whom  the  death  warrant  is 
directed,  to  be  present  and  execute  said  warrant,  it  shall  be  the 
duty  of  the  principal  keeper  of  said  prison,  or  such  officer  of 
said  prison  as  may  be  designated  by  the  superintendent  of  state 
prisons,  to  execute  the  said  warrant,  and  to  perform  all  the 
other  duties  by  this  act  imposed  upon  said  agent  and  warden. 

Amended  by  chap.  489  of  1888. 

This  amendment  virtually  repealed  the  original  section  requiring  the 
warrant,  in  a  certain  case,  to  be  executed  by  the  sheriff  of  an  adjoining 
county,  and  substituted  the  present  section. 

8ee  notes  under  section  491,  ante. 

[§  10.  Nothing  contained  in  any  provision  of  this  act  applies 
to  a  crime  committed  at  any  time  before  the  day  when  this  act 
takes  effect.  Such  crime  must  be  punished  according  to  the 
provisions  of  law  existing  when  it  is  committed,  in  the  same 
manner  as  if  this  act  had  not  been  passed ;  and  the  provisions  of 
law  for  the  infliction  of  th»?  penalty  of  death  upon  convicted 
criminals,  in  existence  on  the  day  prior  to  the  passage  of  this 


204  Code  of  Criminal  Procedure 

act,  are  continued  in  existence  and  applicable  to  all  crimes  pu 
ishable  by  death,  which  have  been  or  may  be  committed  befc 
the  time  when  this  act  takes  effect.     A  crime  punishable 
death  committed  after  the  beginning  of  the  day  when  this  a 
takes  effect,  must  be  punished  according  to  the  provisions 
this  act,  and  not  otherwise. 

§  11.  All  acts  and  parts  of  acts  inconsistent  with  the  proi 
sions  of  this  act  are  hereby  repealed. 

§  12.  This  act  shall  take  effect  on  the  first  day  of  Januar 
one  thousand  eight  hundred  and  eighty-nine,  and  shall  apply  t 
all  convictions  for  crimes  punishable  by  death,  committed  on  o 
after  that  date.] 

The8e  sections  formed  part  of  the  amendment  of  1888  to  the  Code  section 
relative  to  the  death  penalty,  and  provided  for  the  time  of  its  operation,  an 
the  extent  of  its  repealing  power. 

CHAPTER  II. 

SECOND  OFFENSES,  HABITUAL  CRIMINALS  AND  SPECIAL  PENA 

DISCIPLINE. 

Section  510.  When  convict  may  be  adjudged  an  habitual  criminal. 

511.  Judgment  accordingly,  how  entered. 

512.  Persons  so  adjudged  when  liable  to  arrest  and  punishment 

513.  Id.;  evidence  of  character,  etc. 

514.  Id. ;  always  liable  to  search,  etc. 

8  510.  When  convict  may  be  adjudged  an  habitual  criminal. 
When  a  person  is  hereafter  convicted  of  a  felony,  who  has  bee 
before  that  conviction,  convicted  in  this  state  of  any  otto 
crime,  lie  may  be  adjudged  by  the  court  in  addition  to  othe 
punishment  inflicted  upon  him,  to  be  an  habitual  criminal,  i 
person  convicted  of  a  misdemeanor,  who  has  been  already  fiv 
times  convicted  in  this  state  of  a  misdemeanor,  may  be  adjudge* 
by  the  court  in  addition  to,  or  instead  of,  other  punishment,  t< 
be  an  habitual  criminal. 

See  sections  690-692  of  Penal  Code. 

The  act  of  1873,  called  "  The  Habitual  Criminal  Act,*'  was  constitutional 
People  v.  McCarthy,  45  How.,  97. 

§  511.  Judgment  accordingly,  how  entered,  etc.— The  judg 
ment  specified  in  the  last  section  must  be  entered  in  a  separat- 
book  kept  for  that  purpose.  A  copy  of  the  entry,  duly  certify 
by  the  clerk  of  the  court  is  proof  of  the  judgment,  and  a  cop; 
so  certified  must  be  forthwith  transmitted  to  the  police  depar' 
ment  of  each  city,  and  to  the  district  attorney  of  each  county  i 
the  state. 

§  512.  Persons  so  adjudged  when  liable  to  arrest  and  punifil 
ment.— A  person  who  has  been  adjudged  an  habitual  criminal 
liable  to  arrest  summarily  with  or  without  warrant,  and  to  pu: 
ishment  as  a  disorderly  person,  when  he  is  found  without  bein 
able  to  account  therefor,  to  the  satisfaction  of  the  court  or  maj 
istrate,  either. 
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In  possession  of  any  deadly  or  dangerous  weapon,  or  of 
tool,  instrument  or  material,  adapted  to,  or  used  by  crim- 
3  for,  the  commission  of  crime,  or 

In  any  place  or  situation,  under  circumstances  giving  rea- 
.ble  ground  to  believe  that  he  is  intending  or  waiting  the 
jrtunity  to  commit  some  crime, 
i  subd.  9  of  section  899,  post . 

513.  Id.;  evidence  of  character  on  subsequent  trial.— A  per- 
who,  having  been  adjudged  an  habitual  criminal,  is  charged 
i  a  crime,  committed  thereafter,  may  be  described  in  the 
plaint,  warrant  or  indictment  therefor,  as  an  habitual  crim- 
;  and,  upon  proof  that  he  has  been  adjudged  to  be  such,  the 
edition  may  introduce,  upon  the  trial  or  examination,  evi- 
_*e  as  to  his  previous  character,  in  the  same  manner  and  to 
same  extent  as  if  lie  himself  hud  first  given  evidence  of  his 
•acter  and  put  the  same  in  issue. 

514.  Id. ;  always  liable  to  search,  etc.— The  person  and  the 
uises  of  every  one  who  has  been  convicted  and  adjudged  an 
tual  criminal  shall  be  liable  at  all  times  to  search  and  ex- 
nation  by  any  magistrate,  sheriff,  constable,  or  other  officer, 
i  or  without  warrant. 


TITLE  XL 

OF   APPEALS. 

Chapter  I.  Appeals,  when  allowed,  and  how  taken* 

II.  Dismissing  an  appeal,  for  irregularity. 

III.  A  rgument  of  the  appeal. 

IV.  Judgment  upon  appeal. 

CHAPTER  I. 

APPEALS,    WHEN  ALLOWED,   AND   HOW  TAKEN. 

ION  615.   Writs  of  error  and  of  certiorari  abolished,  etc 

616.  Parties,  how  designated  on  appeal. 

617.  Appeals  in  cases  of  death  penalty,  direct  to  court  of  appeals. 

618.  In  what  cases,  by  the  people. 

619.  Appeal  to  the  court  of  appeals. 

620.  Appeal,  a  matter  of  right. 
521.  Time  of  appeal. 
522-525.     Appeal  how  taken. 

526.  Appeal  by  the  people,  not  to  stay  or  affect  the  judgment  until 

reversed. 

527.  Stay  of  proceedings  on  appeal,  etc. 

528.  Stay  upon  appeal  to  court  of  appeals,  etc. 

529.  Certificate  of  stay  not  to  be  granted,  but  on  notice  to  district 

attorney. 

530.  Effect  of  the  stay. 

531.  Same. 

532.  Transmitting  the  papers  to  the  appellate  court. 
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§  516.  Writs  of  error  and  certiorari  abolished,  etc.— Writs  of 
error  and  of  certiorari  in  criminal  actions  and  proceedings  and 
special  proceedings  of  a  criminal  nature,  as  they  have  heretofore 
existed,  are  abolished  ;  and  hereafter  the  only  mode  of  review- 
ing a  judgment  or  order  in  a  criminal  action  or  proceeding,  or 
special  proceeding  of  a  criminal  nature,  is  by  appeal. 

Amended  by  chap.  372  of  1884. 

This  amendment  inserted  twice,  in  the  original  section,  the  words  "and 
proceedings  and  special  proceedings  of  a  criminal  nature." 

See  notes  under  section  962,  post. 

The  case  of  People?.  Bork,  31  Hun,  360 ;  2  N.  Y.  Cr.,  56,  was  reversed  in  98 
N.  Y.,  188;  2  N.  Y.  Cr.,  177. 

Effect  of  passage  of  Civil  Code.— Chapter  12  of  the  Cod?  of  Civil  Pro- 
ced  ire  does  not  affect  the  statutes  remaining  unrenealed  after  the  first  day 
ol'  Septemlver,  1877,  touching  the  review  of  proceedings  in  a  criminal  cause. 
Section  3347,  subd.  9  of  Code,  Civ.  Pro. 

Abolished. — The  writ  of  certiorari  to  review  in  criminal  cases  has  been 
abolished  by  this  section,  and  the  only  way  of  reviewing  is  by  appeal  Peo- 
ple ex  rel.  Reavey  r.  Walsh,  5  N.  Y.  Cr.,  527. 

By  the  adoption  of  the  Code  of  Criminal  Procedure,  writs  of  error  and  of 
certiorari  in  criminal  actions  were  abolished,  and  thereafter  the  only  mode 
of  reviewing  a  judgment  or  order  in  a  criminal  action  was  by  appeal. 
People  v.  Palmer,  15  St.  Rep.,  78  ;  109  N.  Y.,  418. 

All  the  previous  provisions  for  review  have  been  abolished  by  this  section 
and  now  the  only  mode  of  reviewing  a  judgment  or  order  in  a  criminal 
action  is  by  appeal.     People  v.  Dempsey,  31  Hun,  527  ;  2  N.  Y.  Cr.,  121. 

Appeal. — An  appeal  under  the  Code  of  Criminal  Procedure  is  a  substitute 
for  a  writ  of  error  under  the  former  practice.  People  v.  Bork,  96  N.  Y.,  188, 
200. 

There  is  no  precedent  for  an  allowance  of  an  appeal  in  criminal  cases  out- 
side and  independent  of  the  statute.  People  v.  Dempsey,  3J.  Hun,  528 ;  68 
How.,  376. 

The  right  of  appeal  in  criminal  cases  is  statutory  only,  and,  in  the.  ab- 
sence of  a  statute  authorizing  an  appeal  in  a  given  case."  no  appeal  can  be 
taken.     People  v.  Trezza,  40  St.  Rep..  482  :  128  N.  Y.,  532. 

When  and  on  what  grounds  appeals  shall  be  allowed,  are  questions  for  the 
legislature.     People  v.  Petrea,  30  Hun,  102. 

A  conviction  after  the  passage  of  the  Code  of  Criminal  Procedure,  upon 
an  indictment  theretofore  found,  must  be  reviewed  by  appeal  arid  not  by  writ 
of  error.     McKeon  v.  People,  1  N.  Y.  Cr.,  456  ;  16  \V.  Dig.,  347. 

The  effect  of  the  defendant's  appeal  is  merely  to  continue  the  trial  under 
the  indictment  in  the  appellate  court.  People  t?.  Palmer,  15  St.  Rep.,  78; 
109  N.  Y.,419. 

When  writ  of  error  proper.— There  is  doubt  whether  a  writ  of  error  is 
not  the  proper  proceeding  where  the  case  was  pending  when  the  Code  was . 
passed.     People  v.  Bork,  96  N.  Y.,  188,  200. 

Where  the  indictment  was  found  and  the  proceedings  were  had  prior  to 
September  1,  1881.  all  further  proceedings  in  the  case  must  be  conducted  as 
though  the  Code  had  not  been  passed.     Willett  v.  People,  27  Hun,  469,  470. 

The  review  in  such  cases  must  be  made  under,  and  by  virtue  of  a  writ  of 
error.     Id. 

Whether  an  indictment  was  found  by  a  properly  constituted  grand  jury, 
and  whether  the  court  of  general  sessions  had  jurisdiction  over  the  offense, 
cannot  be  raised  by  a  writ  of  certiorari.  People  ex  rel.  Reavey  v.  Walsh,  5 
N.  Y.,  Cr.  527. 

Habeas  corpus. — A  prisoner  in  custody  under  a  void  sentence  upon  » 
valid  judgment  of  conviction,  should  not  be  discharged  on  habeas  corput, 
but  should  be  remanded  to  be  sentenced  according  to  law.  People  ex  rd. 
Devoe  v.  Kelly,  2  N.  Y.  Cr.,  430 ;  32  Hun,  538. 

He  should  appeal  and  have  his  sentence  corrected,  if  it  is  erroneous.    & 

Where  the  commitment  shows  ujx>n  its  face  that  it  was  issued  to  enforce 
a  judgment  which  the  court  not  only  had  no  power  to  render,  but  was  ao- 
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rarhibited  from  rendering,  the  defendant  will  not  be  obliged  to 
,  Dut  may  be  released  on  habeas  corpus.  People  ex  rel.  Knowlton  r. 
,  2  N.  Y.  Cr.  440. 

e  is  an  obvious  distinction  between  this  and  the  case  of  People  ex  rel. 
c.  Kelly,  id.,  428. 

)ro  amendment  of  1884.— Before  the  amendment  of  1884,  it  was 
lat  no  appeal  from  a  judgment  rendered  by  a  police  justice  would  lie 
court  of  sessions.  People  r.  Trumble,  1  N.  Y.  Cr. .  448. 
holding,  in  Matter  of  Killoran  v.  Barton,  26  Hun,  050.  that  this  seo- 
jpiied  only  to  criminal  actions,  was  made  under  the  original  section 
ood  prior  to  the  amendment. 

t  was  held  that  this  section  did  not  abolish  writs  of  error  and  certio- 
\  to  special  proceedings  of  a  criminal  nature,  only  as  to  criminal  ac- 

People  ex  rel.  Fuller  c.  Carney,  1  N.  Y.  Cr.,  270. 
case  of  People  ex  rel.  Scherer  v.  Walsh,  33  Hun,  345  ;  2  N.  Y.  Cr.,  826  ; 
ar.,  484,  was  decided  in  September,  1884,  but  it  does  not  appear  that  the 
ion  of  the  court  was  called  to  the  amendment  of  that  year  to  tliis 
i. 

>re  the  amendment  of  1884  to  this  section,  certiorari  was  the  proper 
of  reviewing  the  decision  of  a  magistrate  in  a  proceeding  against  a 
erly  person  for  abandoning  his  wife,  under  section  899  of  this  Code. 
i  ex  rel.  Sherrer  u.  Walsh,  67  How.,  484. 

?ther  an  appeal  is  proper  from  an  order  punishing  a  disol)edience  of 
er  of  a  criminal  court  in  a  criminal  action,  was  deemed  questionable 
pie  ex  rel.  Negus  t.  Dwyer,  90  N.  Y.,  402.  But  this  case  was  decided 
o  the  amendment  of  1884. 

case  of  People  v.  Burleigh,  1  N.  Y.  Cr.,  447,  was  decided  before  the 
Iment  of  1884. 

endment  of  1884.— The  amendment  of  1884  to  this  section  gave 
;ht  of  appeal  in  special  proceedings  of  a  criminal  nature.  Matter  of 
on  r.  Smith,  12  St.  Rep.,  332. 

amendment  of  1884  extended  the  provisions  of  this  section  to  abollsh- 
its  of  error  and  certiorari  in  special  proceedings  of  a  criminal  nature. 
j  ex  rel.  Guenther  v.  Murray,  41  St.  Rep.,  301  ;  62  Hun,  80 ;  16  N.   1'. 

325. 

e  the  amendment  of  1884  to  this  section,  an  appeal  is  the  projier  and 
ly  method  by  which  special  proceedings  of  a  criminal  nature  can  l>o 
ed.  People  ex  rel.  Vitan  v.  Vitan,  20  Abb.  N.  C,  303  ;  8  N.  Y.  Cr., 
N.  Y.  Supp.,  910  ;  People  ex  rel.  Wright  v.  Ontario  Co.  Sessions,  9  St. 
H)7  ;  45  Huii,  54. 

he  amendment  made  to  this  section,  and  section  749,  post ,  it  was  the 
on  of  the  legislature  to  give  a  right  of  appeal  from  the  lower  criminal 
directly  to  the  courts  of  sessions  of  the  county.  People  ex  rel. 
i,  etc.,  r.  Glaze,  48  St.  Rep.,  811  ;  65  Hun.  560 ;  20  N.  Y.  Supp.,  577. 
e  the  amendment  of  1884  to  the  section,  orders  of  the  general  ses- 
tnade  in  bastardy  proceedings,  can  be  reviewed  only  on  an  appeal. 

ex  rel.  Wright  v.  Court,  etc.,  9  St.  Rep.,  607  ;  45  Hun,  55. 
conviction  of  a  prisoner  as  a  disorderly  person  before  a  committing 
rate  cannot  be  reviewed  by  certiorari ;  the  remedy  in  such  case  is  bv 
.  •  People  ex  rel.  Guenther  v.  Murray,  41  St.  Rep.,  301  ;  62  Hun,  30  ;  16 
Supp.,  325. 
People  v.  Havens,  3  N.  Y.  Cr.,  287  ;  21  W.  Dig.,  364. 

,16.  Parties,  how  designated  on  appeal.— The  party  appeal- 
known  as  the  appellant,  and  the  adverse  party  as  the  re- 
.ent.     But  the  title  of  the  action  is  not  changed,  in  conse- 
;e  of  the  appeal. 

•17.  Appeals  in  case  of  death  penalty,  direct  to  court  of  ap- 
•— An  appeal  to  the  supreme  court  may  be  taken  by  the  de- 
nt from  the  judgment  on  a  conviction  after  indictment, 
t  that  when  the  judgment  is  of  death  the  appeal  must  be 
direct  to  the  court  of  appeals,  and,  upon  the  appeal,  any 
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actual  decision  of  the  court  in  an  intermediate  order  or  proceed- 
ing forming  a  part  of  the  judgment-roll,  as  prescribed  by  section 
four  hundred  and  eighty-five,  may  be  reviewed. 

Amended  by  chap.  493  of  1887. 

This  amendment  introduced  into  the  original  section  the  words  "except 
that  when  the  judgment  is  of  death,  the  appeal  must  be  taken  direct  to  the 
court  of  appeals." 

The  case  of  People  c.  Bork,  31  Hun,  360 ;  2  N.  Y.  Cr.,  78,  was  reversed  ic 
96  N.  Y.,  188  ;  2  N.  Y.  Cr.,  177. 

Appeal. — This  section  declares  in  what  cases  appeals  may  be  taken  bv 
the  defendant  in  criminal  cases.  People  v.  Hovey,  30  Hun,  357 ;  1 N.  Y. 
Cr.,  331. 

This  section  prescribes  in  what  cases  an  appeal  may  be  taken  to  the  een- 
eral  term  of  the  Supreme  Court  from  a  judgment  on  conviction  after  indict- 
ment.    People  v.  Havens,  3  N.  Y.  Cr.,  287  ;  21  W.  Dig.,  368. 

This  section  only  gives  the  right  of  appeal  after  judgment  People?. 
Bork,  1  X.  Y.  Cr./393. 

No  review  can  be  had  after  conviction  and  before  sentence.    Id. 

The  appeal  is  to  be  heard  upon  the  judgment  roll.  People  c.  Petmeckr, 
2N.  Y.  Cr.,458. 

An  appeal,  under  this  section,  need  not  be  from  a  judgment  which  has 
been  entered  after  the  denial  of  a  motion  in  arrest  ofjudgment,  or  after 
the  refusal  to  grant  a  new  trial.     People  r.  Joyce,  4  N.  Y.  Cr.,  348. 

It  is  only  required  to  be  from  a  judgment  on  a  conviction  after  indict- 
ment.    Id. 

This  section  does  not  limit  the  right  to  review  to  cases  only,  where  & 
jury  has  actually  rendered  a  verdict.  Id. 

The  appellate  jurisdiction  of  the  supreme  court  in  criminal  cases  is  alto- 
gether statutory,  and  not  a  part  of  the  inherent  general  jurisdiction  of  this 
court.     People  v.  Lyons,  17  St.  Rep.,  769;  6  N.  Y.  Cr.,  13t. 

Intermediate  order. — To  authorize  a  review  of  intermediate  orders  and 
proceedings  in  connection  with  an  appeal  from  the  judgment,  they  must 
be  embodied  in  the  judgment-roll.  People  r.  Trezza,  40  St.  Rep.,  482;  128 
N.  Y.,  532.     See  12  N.  Y.  Supp.,  513. 

This  section  does  not  authorize  an  appeal  in  piecemeal,  first  from  a  judg- 
ment and,  after  it  is  affirmed,  from  any  subsequent  order  by  a  separate 
and  independent  appeal.     Ostrander  a.  People,  29  Hun,  513.  519. 

Upon  an  appeal  from  the  judgment,  the  court  may  review  an  interme- 
diate order  or  proceeding,  forming  a  part  of  the  judgment-rolL  People  r. 
Joyce,  4N.  Y.  Cr.,  344,  348  ;   People  v.  Osterhout,  34  Hun,  262. 

On  an  appeal  from  a  judgment  of  conviction,  entered  upon  a  pleaof  guilty, 
the  court  may  review  an  order  denying  defendant's  motion  to  withdraw 
such  plea  and*  substitute  therefor  the  plea  of  not  guilty.  People  v.  Joyce.  4 
N.  Y.  Cr.,  341. 

An  order  denying  a  motion  in  arrest  of  judgment  is  an  intermediate  order 
within  the  provisions  of  this  section,  from  which  an  appeal  can  be  taken. 
People  v.  Bork,  1  N.  Y.  Cr.,  395. 

A  defendant  cannot  maintain  an  appeal  solely  from  the  order  denying  his 
motion  to  dismiss  an  indictment  under  section  313,  ante.  People  r.  Havens, 
3  N.  Y.  Cr.,  287;  21  W.  Dig.,  365. 

Consent  does  not  confer  jurisdiction  to  hear  an  appeal.  Id. ;  People  r. 
Beman,  22  Hun,  283. 

An  appeal  from  the  judgment,  upon  a  criminal  trial,  brings  up  for  re- 
view the  denial  of  a  motion  for  a  new  trial  or  in  arrest  of  judgment 
People  c.  Noonan,  38  St.  Rep.,  857. 

The  specification,  in  the  notice  of  appeal,  of  the  order  denying  the  defend- 
ant's motion  for  a  new  trial  is  unnecessary.  People  r.  Schad,  35  St  Rep.. 
148;  58  Hun,  572;  12  N.  Y.  Supp.,  695. 

This  section  provides  that,  upon  an  appeal  from  the  judgment,  the  decis- 
ion of  the  court  on  a  motion  for  a  new  trial  may  be  reviewed.     Id. 

The  legislature,  by  prescribing  the  mode  of  review  of  intermediate  order* 
In  connection  with  a  review  of  the  judgment  on  conviction,  has  excluded 
other  appeals  from  such  orders.  People  c.  Havens,  8  N.  Y.  Cr.,  287;  21  W. 
Diz..3«5. 
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Deal,  by  the  defendant,  from  the  judgment  brings  before  the  general 

review  the  decision  of  a  motion  for  a  new  trial,  as  well  as  the  pro- 

lpon  the  trial.     People  v.  Mangano,  29  Hun,  268. 

held,  in  People  t>.  Petmecky,  2  N.  Y.,  450,  that,  where  a  juror  in  a 

case,  after  an  examination  as  to  his  fitness,  is  peremptorily  chal- 

ld  does  not  sit,  the  question  whether  there  was  error  in  said  exanii- 

not  brought  up  by  an  appeal  from  the  judgment.     But  this  point  was 

Iby  People  v.  McQuade,  18  St.  Rep.,  288;  6  N.  Y.  Cr.,84;  110  N.  Y., 

.bb.  N.  C.,  418. 

rrer. — An  appeal  from  a  judgment  of  the  court  of  sessions,  in  a 

there  for  trial,  brings  up  for  review  the  decision  of  the  oyer  and 
overruling  a  demurrer  to  the  indictment.  People  t>.  Callahan,  29 
;  17  W.  Dig.,  192. 

iion,  overruling  a  demurrer  interposed  to  an  indictment  and  direct- 
ment  for  the  people,  cannot  be  reviewed  before  a  judgment  has 
?red  on  the  decision ;  People  v.  Beman,  22  Hun,  288;  even  though 
*el  for  both  parties  agree  that  it  may  be  so  reviewed.  Id. 
de  seems  to  be  provided  for  an  appeal  by  the  defendant  from  a 
adverse  to  him  upon  a  demurrer  to  the  indictment,  except  under 
on.  People  r.  Callahan,  29  Hun,  580;  17  W.  Dig.,  192. 
actings  in  judgment-roll.— This  section  gives  to  the  defendant 
I  from  the  judgment,  including  the  proceedings  forming  part  of 

People  r.  Beck  with,  8  St.  Rep.,  759;  42  Hun,  368;  5  N.  Y.  Cr., 

►de  has  made  no  statutory  provision  for  an  appeal  from  an  order 
a  motion  for  a  new  trial  in  any  case  where  the  motion  is  made  after 
gment  in  the  action,  unless  the  affidavits  and  order  are  embodied 
igment-roll.  People  c.  Hovey,  30  Hun,  357;  1  N.  Y.  Cr.,  881. 
>vision  is  made  for  the  review  of  motions  for  a  new  trial  when  they 
aced  in  the  judgment-roll  as  provided  by  section  485,  ante.  Id. 
jion  of  a  challenge  to  a  juror,  who  participated  in  the  verdict,  may 
red  on  exceptions  as  of  course.  People  v.  McQuade,  18  St.  Rep. ,  288  ; 
¥.  C,  448;  110  N.  Y.,  284;  6  N.  Y.  Cr.,  34.  But,  if  the  defendant 
review  of  his  exceptions  where  the  challenges  are  sustained,  he 
corporate  them  in  a  bill  of  exceptions,  to  be  settled  and  annexed  to 

is  no  statute  authorizing  an  appeal  from  an  order  denying  a  new 
ie  after  the  roll  is  made  up  and  the  final  affirmance  of  the  judg- 
•eople  v.  Trezza,  40  St.  Rep.,  482;  128  N.  Y.,  533;  8  N.  Y.  Cr.,  295. 
judgment. — When  the  judgment  is  of  death,  the  appeal  must  be 
ect  to  the  court  of  appeals.  People  v.  Lyons,  17  St.  Rep.,  760;  0  N. 
37;  2  NY.  Supp.,  606. 

lendment  of  1887  to  this  section,  allowing  a  direct  appeal  to  the 
ippeals  in  capital  cases,  is  constitutional.     Id. 
lendment  of  1887  to  this  section  provided  that,  when  the  judgment 
h,  the  appeal  must  be  taken  directlv  to  the  court  of  appeals.     Peo- 
zza,  40  St.  Rep.,  482;  128  N.  Y.,  532\ 

urt  is,  in  such  case,  authorized  to  review  any  intermediate  order  or 
ig  forming  part  of  the  judgment-roll,  the  same  as  the  supreme 
^  authorized  to  cio  by  the  original  section.  Id. 
appeal  does  not  lie. — The  Code  has  not  provided  for  any  re- 
the  order,  setting  aside,  or  refusing  to  set  aside,  an  indictment. 
Petrea,  30  Hun,  102. 

>eal  lies,  it  seems,  from  an  order  denying  a  motion  to  set  aside  a 
t,  etc.,  made  at  oyer  and  terminer,  when  the  defendant  appears 
•urpose  of  having  a  day  fixed  for  the  execution  of  the  sentence, 
appeal  from  the  judgment  of  conviction  and  affirmance  bv  the 
;erm.     Ostrander  r.  People,  29  Hun,  513 ;  1  N.  Y.  Cr..  283  ;  17  W. 

pie  r.  Petmecky,  2  N.  Y.  Cr.,  450,  it  was  held  that,  where  a  juror 
linal  case,  after  an  examination  as  to  his  fitness,  is  peremptorily 
k!  and  does  not  sit,  the  question  whether  there  was  error  in  said 
;ion  is  not  brought  up  by  an  appeal  from  the  judgment.  . 
>eal  from  a  judgment  of  conviction  on  the  ground  that  the  court, 
ssed  the  sentence,  was  improperly  constituted,  does  not  lie,  when 
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no  such  objection  or  exception  was  taken  by  the  defendant  at  the  time  of 
such  sentence,  provided  an  opportunity  to  do  so  was  given.  People  t.  Bork, 
1  N.  Y.  Cr.,393. 

After  an  affirmance  of  the  judgment  upon  a  writ  of  error  or  appeal  to 
review  the  conviction  of  murder,  no  appeal  lies  from  an  order  denying  an 
application  to  vacate  and  annul  the  trial,  conviction  and  all  subsequent 
proceedings.     Ostrander  v.  People,  29  Hun,  513,  519. 

No  appeal  lies,  under  this  section,  to  the  general  term  to  review  a  judg- 
ment of  the  county  court,  dismissing  an  appeal  from  a  judgment  for  coste 
rendered  by  the  special  sessions  against  a  complainant  in  a  prosecution  for 
petit  larceny.     People  t.  Carr,  28  St.  Rep.,  28?  ;  54  Hun,  444. 

ko  apj>eai  will  lie  before  the  filing  of  a  judgment-roll  on  conviction  under 
section  48o.  ante*  from  an  order  denying  a  motion  to  set  aside  an  indict- 
ment under  subd.  2  of  section  313,  ante.  People  ©.  Havens,  3  N.  Y.  Or.. 
286.     Even  though  both  parties  consent  to  the  hearing  of  such  appeal   Id. 

See  People  i\  Loppy,  40  St.  Rep.,  410  ;  128  N.  Y.,  629  ;  People  v.  Wilson, 
15  St.  Rep.,  503  ;  109  id.,  349  ;  People  t>.  Noonan,  14  N.  Y.  Supp.,  521. 

§  518.  In  what  cases  by  the  people.— An  appeal  to  the  supreme 
court  may  be  taken  by  the  people  in  the  following  cases  and  no 
other : 

1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer  to  tie 
indictment ; 

2.  Upon  an  order  of  the  court,  arresting  the  judgment 
Amended  by  chap.  360  of  1882. 

This  amendment  changed  the  word  "  to"  in  subd.  2  of  the  original  to  the 
word  *'  of."  in  the  present  section. 

Appeal  by  people.— Formerly  the  people  had  no  power  to  review  an 
adverse  decision.  People  •©.  Dempsey,  2  N.  Y.  Cr.,  121;  31  Hun,  538;  W 
How.,  376 ;  People  i\  Corning,  2  N.  Y.,  9 ;  People  v.  Comstock,  8  Wend., 
549.  In  18.52.  the  people  were  jpven  the  right  to  review  a  judgment  in 
favor  of  any  defendant,  except  in  case  of  acquittal  by  a  jury.  People? 
Dempsey,  ante.  In  1879  and  1880,  such  right  of  review  was  further  ex- 
tended in  favor  of  the  people.  Id.  But  a  writ  of  error  at  common  la* 
would  not  lie  on  behalf  of  the  people  after  a  judgment  of  acquittal.  &: 
People  d.  Corning,  ante ;  People  ».  Bork,  78  N.  Y.,  346  ;  nor  from  an  order 
quashing  an  indictment.  People  v.  Dempsey,  ante ;  People  v.  Stone,  * 
Wend.,  191. 

The  right  of  the  people  to  take  an  appeal  in  a  criminal  case  is  wholly  de- 
pendent upon  the  statute.     People  v.  Snyder,  7  St.  Rep.,  842  ;  44  Hun,  193. 

This  section  declares  in  what  cases  the  people  may  appeal.  People  r. 
Beckwith,  3  St.  Rep.,  759 :  42  Hun,  367  ;  5  N.  Y.  Cr.,  233. 

But  two  cases  are  specified,  and  both  are  questions  of  law.     Id. 

In  no  other  than  the  two  cases  specified  in  this  section,  has  the  right  <A 
the  people  to  appeal  been  given.  People  v.  Dempsey,  31  Hun,  528  ;  66  How. 
376  ;  2  N.  Y.  Cr.,  121.     People  v.  Snyder,  7  St.  Rep.,  842  ;  44  Hun,  193. 

Subd.  1.— An  appeal  to  the  general  term  may  be  taken  by  the  people 
from  a  judgment  for  the  defendant  on  a  demurrer  to  the  indictment  Peo- 
ple p.  Callahan,  29  Hun,  581  ;  17  W.  Dig.,  192. 

No  appeal.— No  appeal  lies  by  the  people  from  an  order  of  the  oyer  and 
terminer  setting  aside  a  panel  of  grand  jurors,  discharging  them  from  af 
vice  and  quashmg  an  indictment  found  by  them.  People  v.  Dempeev.  M 
Hun.  527  ;  66  How.,  376  ;  2  N.  Y.  Cr.,  121. 

The  people  cannot  appeal  from  an  order  granting  a  new  trial  to  a  defend- 
ant, after  his  conviction,  upon  the  ground  of  newly  discovered  evidence. 
People  v.  Beckwith,  3  St.  Rep.,  759  ;  42  Hun,  367  ;  5  N.  Y.  Cr.,  233. 

Subd.  2.— The  second  subdivision  of  this  section  refers  solely  to  motions 
in  arrest  of  judgment.     Id. 

§  519.  Appeal  to  the  court  of  appeals. — An  appeal  may  be 
taken  from  a  judgment  or  order  of  the  appellate  division  of  the 
»u  pi  erne  court  to  the  court  of  appeals  in  the  following  cases  and 
no  other : 
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rom  a  judgment  affirming  or  reversing  a  judgment  of  con- 

rom  a  judgment  affirming  or  reversing  a  judgment  for  the 
int  on  a  demurrer  to  the  indictment,  or  from  an  order 
ig,  vacating,  or  reversing  an  order  of  the  court   arresting 

rom  a  final  determination  affecting  a  substantial  right  of 

cndant 

by  chap.  880  of  1895.     In  effect  January  1,  1896. 

ded  by  chap.  189  of  1892. 

intendment  introduced  into  the  first  clause  of  the  original  section 

Is  '*or  order "  ;  into  subd.  2,  the  words  "  from  an  order  affirming, 

?  or  reversing "  ;  and  changed  in  subd.  3  "the"  into  "a"  and  "a" 

ie." 

alable.— The  people  may  appeal  to  the  court  of  appeals,  under  this 

from  a  judgment  of  the  general  term,  reversing  a  judgment  of 

on.     People  v.  Boas.  17  W.  Dig.,  127  ;  92  N.  Y.,  560  ;  1  N.  Y.  Cr., 

it  such  an  appeal  brings  up  for  review  questions  of  law  only.     Id. 

peal  from  the  judgment  of  the  general  term,  affirming  the  convic- 


ngs  before  the  court  of  appeals  only  questions  of  law  raised  by  ex- 
trial,  to  the] 
lack,  48  St  Rep.,  566  ;  135  N.  Y.,  66J3. 


tuken  upon  the  trial,  to  the  rulings  of  the  trial  judge.    People  o. 


to  appeal.— where,  upon  halmis  carpus  before  a  justice  of  the 
»  court,  the  relator  was  remanded  to  custody,  and  the  general  term, 
yrari  directed  to  said  justice,  reversed  the  order  and  directed  the 
;e  of  relator,  the  said  justice  was  held  not  to  be  a  proper  person  to 
appeal  to  the  court  of  appeals.  People  ex  rel.  Breslin  v.  Lawrence, 
ep.,  108:  107  N.  Y.,  609. 

r>peal,  it  seems,  in  such  case  should  be  taken  in  the  name  of  the  peo- 
le  attorney-general  or  the  district  attorney.     Id. 
appealable. — An  order  of  the  general  term,  granting  or  refusing 
rial,  is  not  appealable.     People  v.  Boas,  17  W.  Dig.,  127  ;  92  N.  Y., 
I.  Y.  Cr..  287. 

iew  of  questions  of  law  in  a  criminal  action  may  not  be  had  in  the 
f  appeals  from  an  order  of  the  general  term,  reversing  a  judgment 
ction  and  granting  a  new  trial,  where  questions  of  fact,  arising  upon 
ng  evidence,  were  tried  and  determined  by  the  jury,  unless  the 
ows  that  the  general  term  considered  the  case  upon  the  facts,  and 
io  reason  for  granting  a  new  trial  thereon,  and  that  the  same  was 
upon  questions  of  law  exclusively.  People  v.  Conroy,  97  N.  Y.,  62. 
?  an  order  of  the  general  term,  reversing  a  judgment  of  conviction 
tninal  action,  omits  to  show  that  the  court  exercised  its  discretion 
ised  a  new  trial  upon  the  facts  and  granted  it  only  for  errors  of 
«  not  reviewable  m  the  court  of  appeals.  People  v.  Poucher,  99 
10;  21  \V.  Dig.,  410. 

rred.— Such  appeals  are  preferred.  Ct.  App.  Rule,  11.  They  are 
►rder.     Id.,  20. 

0.  Appeal,  a  matter  of  right.— All  appeals,  provided  for  in 

apter,  may  be  taken  as  a  matter  of  right. 

peal  from  the  judgment  of  conviction  may  be  taken  by  the  defend- 
,  matter  of  right.     People  v.  Palmer,  15  St.  Rep.,  78;  109  N.  Y., 

1.  Time  for  appeal.— An  appeal  must  be  taken  within  one 

ter  the  judgment  was  rendered  or  the  order  entered. 

ded  by  chap.  189  of  1892. 

mendment  added  to  the  original  section  the  words  "  or  the  order 

2.  Appeal,  how  taken—  An  appeal  must  be  taken,  by  the 
of  a  notice  in  writing  on  the  clerk  with  whom  the  judg- 


§  523.  Appeal,  how  taken. 

If  the  appeal  be  taken  by  the  defendant  a  similar  notice  must 
be  served  on  the  district  attorney  of  the  county  in  which  the 
original  judgment  was  rendered,  *  and  if  such  judgment  be  of 
death,  the  district  attorney  upon  whom  such  notice  is  served  must 
forthwith  give  7ioticc  thereof  to  the  official  in  whose  custody  the 
defendant  may  be. 
Amended  by  L.  1907,  ch.  78.    In  effect  April  16,  1907. 

counsel,  if  any,  who  appeared  for  him  on  the  trial,  if  be  w«to 
or  transact  his  business  in  the  county.  If  the  service  Ottfflot* 
after  due  diligence,  be  made,  the  appellate  court,  upon  proof 
thereof,  may  make  an  order  for  the  publication  of  the  notice,  in 
.  such  newspaper,  and  for  such  time  as  it  deems  proper. 

The  provisions  of  this  and  section  526  have  application  only  to  cases  in 
which  appeals  may,  pursuant  to  other  provisions  of  the  Code,  be  taken  to 
the  supreme  court,  and  have  no  reference  to  cases  arising  in  courts  of 
special  sessions.     People  v.  Snyder,  7  St.  Rep.,  842  ;  44  Hun,  193. 

§  525.  Appeal,  how  taken.— At  the  expiration  of  the  time  ap- 
pointed for  the  publication,  on  filing*  an  affidavit  of  the  publica- 
tion, the  appeal  becomes  perfected. 

§  526.  Appeal  by  the  people,  not  to  stay  or  affect  the  j 
until  reversed.— An  appeal  taken  by  the  people,  in  noj 
or  affects  the  operation  of  a  judgment  in  favo 

§  527.  Stay  of  proceedings  on  appeal,  et  cetera, 

An  appeal  to  the  appellate  division  of  the  supremo  court  from 
a  judgment  of  conviction,  or  other  determination  from  which  in 
appeal  can  be  taken,  stays  the  execution  of  the  judgment  or  de 
ter^nation  upon  filing,  with  the  notice  of  appeal,  a  certificate 
of  the  court  in  which  such  conviction  was  had  or  such  determi- 
nation was  made,  provided  said  court  was  a  court  of  record 
or  of  the  supreme  court,  that  in  the  opinion,  of  said  court  there' 
is   reasonable   doubt   whether   the  judgment  should   stand,   but 
not  otherwise       Such  certificate  must  recite  briefly  the  particu- 
lar rulings  believed  to  have  been  erroneous  together  with  any 
other  grounds  upon  which  it  was  granted.     And  the  appellate 
court  may  order  a  new  trial  if  it  be  satisfied  that  the  verdict 
against  the  prisoner  was  against  the  weight  of  evidence  or  against 

.Si?       i'  1UMT  reqUir0S  a  nCW  tFia1'  Whether  ^  «^tion 
shall  have  been  taken  or  not  in  the  court  below. 

Amended  by  L.   1907,  ch.  479.    In  effect  September   1,   i907 

Stay. — There  is  no  authority  to  grant  a  stay  of  proceedings  ■"•JTj*. 
tion  of  a  capital  offense  except  on  appeal  from  the  judgment  JW*1, 

People,  14  W.  Dig.,  125.  .. 

Certificate. — Every  convicted  person  has  an  absolute  right  to  •Iff*' 
People  r.  Sharp,  9  St.  Rep.,  157.  .  , 

For  this  purpose  he  needs  no  certificate  or  consent,  but  his  appetl  TO**  ! 


i 
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e  execution  of  his  sentence,  except  in  the  case  of  a  sentence  of  death, 
lie  obtains  a  certificate  of  a  justice  of  the  supreme  court.     Id. 
certificate,  mentioned  in  this  section,  can,  in  a  proper  case,  be  given 
>  in  which  an  appeal  can  be  taken.     People  v.  6ork,  1  N.  Y.  Cr., 


er  this  section,  a  certificate  of  a  supreme  court  justice  that,  in  his 
a,  there  is  reasonable  doubt  whether  the  judgment  should  stand,  is 
al  to  a  stay.     People  c.  Sharp,  9  St.  Rep.,  157. 

justice,  to  whom  such  application  is  made,  is  called  upon  to  review 
tire  evidence,  the  charge  of  the  trial  court  and  the  law  of  the  whole 

0  as  to  form  an  opinion  whether  the  judgment  should  stand.    Id. 
atitle  the  defendant  to  a  certificate  staying  proceedings  pending  an 
,  it  is  not  necessary  that  the  justice,  to  whom  the  application  is  made, 
rrive  at  the  positive  conclusion  that  the  trial  court  has  erred  ;  it  is 

1  if  he  has  reasonable  doubt  as  to  the  correctness  of  the  law  laid  down 
court.  People  v.  Emerson,  20  St.  Rep.,  15  ;  6  N.  Y.  Cr.,  157  ;  5  N.  Y. 
374.  But  the  justice  ought  not  to  interfere  and  interpose  a  stay,  if 
remote  doubt  exists  in  regard  to  the  admission  of  some  unimportant 
>f  evidence.     Id. 

n  an  application  for  a  certificate  under  this  section,  it  is  not  necessary 
3h  a  conclusion  as  to  whether  the  judgment  would  be  affirmed  or 
>d  upon  a  full  consideration  of  the  case  and  the  bill  of  exceptions. 
v.  Wentworth,  3  N.  Y.  Cr.,  113. 

pertinent  inquiry  is,  was  there  anything  done  on  the  trial  which 
%  reasonable  doubt  whether  the  judgment  should  stand  ?  Id. 
3ubt  whether  a  ruling  of  the  court  upon  the  trial  was  sufficiently 
to  take  from  the  jury  the  consideration  of  clearly  incompetent  evi- 
constitutes  such  reasonable  doubt  as  to  whether  the  judgment  should 
is  to  authorize  a  stay  of  the  execution  of  the  judgment.  Id. 
tig. — If  the  certificate,  specified  in  this  section,  is  given,  it  may  be 
ith  the  notice  of  appeal.     Id. 

►li cation. — The  powers,  conferred  by  this  section,  were  intended  to 
rcised  by  the  supreme  court  alone,  and  not  by  the  court  of  appeals. 
v.  Donovan,  3  How.  N.  S.,  356. 

provision  of  this  section  refers  only  to  appeals  to  the  supreme  court. 
v.  Brooks,  43  St.  Rep.,  298  ;  131  N.  Y.,  329  ;  People  d.  Hovey,  92  N. 
i;lN.Y.  Cr.,  285  ;  People  v.  Boas,  92  N.  Y.,  564  ;  1  N.  Y.  Cr.,  290 ; 
v.  Guidici,  100  N.  Y.,  503 ;  People  v.  Donovan,  101  N.  Y.,  632. 
section,  as  amended  by  chap.  860  of  1882,  applies  only  to  the  supreme 
People  v.  Donovan,  101  N.  Y.,  632  ;  4  N.  Y.  Cr.,  87  ;  23  W.  Dig.,  10. 
re  the  amendment  of  1887  to  section  528,  post,  the  court  of  appeals 
»  authority,  in  any  case,  to  review  a  judgment  in  a  criminal  action, 
exceptions  had  been  regularly  and  properly  taken  to  the  rulings  of 
il  court.    Id. 

quite  doubtful  whether  the  provisions  of  this  section  apply  to  the 
of  appeals.  People  v.  McGloin,  91  N.  Y.,  249  ;  1  N.  Y.  Cr.,  154;  12 
I.  C,  172  ;  16  W.  Dig.,  255 ;  aflTg  28  Hun,  150  ;  1  N.  Y.  Cr.,  105 ;  16 
?.,  138.  ' 

section  does  not  apply  to  appeals  to  the  court  of  appeals,  but  only  to 
s  to  the  supreme  court.  People  v.  Hovey,  92  N.  Y.,  557  ;  1  N.  Y.  Cr., 
'eople  v.  Boas,  92  N.  Y.,  563 ;  1  N.  Y.  Cr.,  289 ;  17  W.  Dig.,  98. 
section  does  not  empower  the  court  of  appeals  to  consider  errors  upon 
al  trials  in  the  same  manner  as  though  an  objection  had  been  made 
trial.  People  v.  Guidici,  100  N.  Y.,  503  ;  3  N.  Y.  Cr.,  557  ;  People  u. 
,  92  N.  Y.,  554  ;  1  N.  Y.  Cr.,  283 ;  People  t?.  Boas,  92  N.  Y.,  560  ;  1  N. 
,  287  ;  People  v.  D'Argencour,  95  N.  Y„  631 ;  2  N.  Y.  Cr.,  267. 
rs  upon  a  criminal  trial  can  be  made  available  in  the  court  of  appeals 
y  exceptions  duly  taken  on  the  trial.  People  o.  Guidici,  100  N.  Y., 
'eople  p.  Thompson,  41  id.,  6  ;  People  v.  Casey,  72  id.,  899 ;  Connors 
:>le,  50  id.,  240;  Brotherton  v.  People,  75  id.,  159.  This  rule  is  not 
id  by  the  provisions  of  this  section.  People  v.  Guidici,  ante  ;  People 
ey,  92  N.  Y.,  554  ;  1  N.  Y.  Cr.,  283  ;  People  v.  Boas,  92  N.  Y.,  560  ;  1 
Cr.,  287  ;  People  v.  D'Argencour.  95  N.  Y.,  631  ;  2  N.  Y.  Ct.,  267.  Is 
s  true  only  in  case  of  appeals  from  determinations  of  the  general 
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term,  and  not  where  the  appeal  is  directly  to  the  court  of  appeals  under 
section  517,  ante  f 

Discretionary. — The  power  conferred,  by  this  section,  upon  the  general 
term  to  grant  a  new  trial,  when  the  verdict  is  against  the  weight  of  e\i- 
dence,  or  against  law,  or  when  justice  requires  a  new  trial,  whether  any 
exception  shall,  or  shall  not,  be  taken  in  the  court  below,  is  a  discretionary 
one,  and  where  the  discretion  has  not  been  abused  by  the  general  term,  its 
decision  is  not  reviewable  in  the  court  of  appeals.  People  v.  D'Argencour, 
95  N.  Y.,  631  ;  2  N.  Y.  Cr.,  277. 

The  defendant,  on  an  appeal  from  a  conviction  by  a  jury  in  a  criminal 
case,  is  entitled  to  a  review  of  the  facts,  and  the  exercise  of  the  discretion- 
ary power  of  the  general  term.  People  v.  Stevens,  5  St.  Rep.,  720;  104N.Y., 
667;  2  Silv.  (Ct.  App.),  329.  Where  the  latter  court  puts  its  reversal  in  such 
case  upon  a  question  of  law,  the  court  of  appeals  will  not  review  the  order, 
but  will  remit  the  case  to  the  general  term  to  enable  it  to  consider  the  ques- 
tions of  fact,  and  exercise  its  discretion.     Id. 

When,  in  the  exercise  of  its  discretion,  the  supreme  court  shall,  under 
this  section,  refuse  or  grant  a  new  trial,  its  determination  is  not  reviewable 
in  the  court  of  appeals.     People  v.  Boas,  92  N.  Y.,  563;  1  N.  Y.  Cr.,  289. 

New  trial  without  exceptions. — The  general  term  may  order  a  new 
trial  independent  of  the  exceptions,  if  it  is  satisfied  that  the  verdict  is  against 
the  evidence  or  against  law,  or  that  justice  requires  a  new  trial.  People  r. 
Petrnecky,  2  N.  Y.  Cr.,  453. 

A  conviction  will  be  set  aside  and  a  new  trial  granted  for  a  misdirection 
of  the  trial  judge,  which  probably  had  weight  with  the  jury  in  their 
decision,  though  an  exception  has  not  been  taken  by  defendant  to  such  mis- 
direction.    People  v.  Sweeney,  4  N.  Y.  Cr.,  286. 

Under  this  section,  an  exception  is  not  indispensably  necessary,  if  the 
evidence  can  be  seen  to  be  of  any  material  detriment  to  the  defendant.  People 
v.  Meyers,  7  St.  Rep.,  221;  5  N.  Y.  Cr.,  124. 

It  is  the  duty  of  the  general  term,  under  this  section,  to  look  into  the  pro- 
ceedings upon  the  trial  in  order  to  discover  whether  any  error  has  occurred, 
and,  if  such  error  is  found,  to  award  a  new  trial,  whether  any  proper  excep- 
tion was,  or  was  not,  taken  in  the  court  below.  People  v.  Williams,  29  Hun, 
520;  1  N.  Y.  Cr.,  336;  17  W.  Dig.,  356. 

This  section  allows  the  general  term  to  order  a  new  trial,  if,  in  any  aspect 
of  the  case,  error  was  committed  in  the  progress  of  the  trial.  The  narrow 
and  technical  rules  in  respect  to  the  exactitude  of  exceptions  were  abrogated 
as  to  this  class  of  cases.  People  v.  Druse,  5  N.  Y.  Cr. ,  15  ;  People  t.  Wil- 
liams, 29  Hun,  525  ;  1  N.  Y.  Cr.,  336  ;  People  v.  McGloin,  91  N.  Y.,  249;  1 
N.  Y.  Cr.,  154. 

Where  the  appellate  court  can  see  that  the  defendant  has  been  prejudiced 
by  anv  intemperate  language  of  the  prosecuting  attorney,  either  on  the  trial 
or  in  his  argument  to  the  jury,  it  lias  power,  under  this  and  the  following 
section,  to  grant  a  new  trial.  People  v.  Green  wall,  26  St.  Rep.,  230;  115 
N.  Y.,  527;  7  N.  Y,  Cr.,  314.  But  to  justify  a  reversal  on  such  a  ground,  the 
court  should  be  satisfied  that  justice  requires  it.     Id. 

The  absence  of  an  objection  or  exception  in  a  criminal  case  does  not 
deprive  the  defendant  of  the  right  to  have  errors  in  the  judge's  charge  con- 
sidered and  acted  upon  by  an  appellate  court.  People  v.  Webster,  36  St. 
Rep.,  837;  59  Hun,  402;  13  N.  Y.  Supp.,  414. 

A  new  trial  was  ordered,  under  this  section,  in  People  v.  Thornton,  12  St. 
Rep. ,  743  ;  46  Hun,  643,  where,  on  cross-examination  of  a  witness  for  the 
people,  questions  as  to  admissions  made  by  him  affecting  his  credibility  were 
not  allowed. 

The  general  term  may  order  a  new  trial,  if  satisfied  that  the  verdict 
against  the  prisoner  was  against  the  weight  of  evidence  or  against 
the  law,  or  that  justice  requires  a  new  trial,  whether  any  exception 
shall  have  been  taken  or  not  in  the  court  below.  People  v.  Zounek,  41)  St. 
Hep.,  643;  20  N.  Y.  Supp.,  756.  But  the  determination  by  the  jury  of  con- 
troverted questions  of  fact  arising  upon  conflicting  evidence  will  not  be  dis- 
turbed. Id.;  People  v.  Cignarale,  16  St.  Rep.,  155;  110  N.  Y.,  26;  People  r. 
Kelly,  22  St.  Rep.,  969;  113  N.  Y.,  647;  People  c.  Stone,  27  St  Rep.,  823: 117 
N.  Y.,  483;  People  v.  Trezza,  36  St.  Rep.,  149;  125  N.  Y.,  740. 

Justice  requires  it.— This  section  permits  the  ordering  of  a  new  trial. 
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'hether  an  exception  has,  or  has  not,  been  taken,  only  where  justice 
quires  it.     People  v.  Osterhout,  34  Hun,  262. 

This  section  has  application  to  cases  where  the  appellate  court  becomes 
itisfied  that  injustice  has  been  done.  People  c.  Huntington,  17  St.  Rep., 
J6;  1  N.Y.Supp.,527. 

A  new  trial  will  not  be  granted  for  errors  occurring  upon  a  trial  where 
ie  same  are  not  raised  by  an  exception,  unless  it  is  apparent  that  the  def  end- 
it  has  been  prejudiced  and  that  justice  demands  that  he  be  given  a  further 
taring.     Id. 

If  the  exception  taken  fails  to  be  sufficiently  specific  to  present  distinctly 
e  question,  the  general  term  may  and  should  grant  a  new  trial,  if  it  is 
>parent  that  the  defendant  may  have  been  materially  prejudiced  by  the 
ror.     People  v.  Sullivan,  4  N.  Y.  Cr.,  198. 

The  general  term  held,  in  People  t.  Newton,  3  N.  Y.  Cr.,  407,  that  the 
»rdict  was  against  the  weight  of  evidence,  and  that  justice  required  the 
rection  of  a  new  trial  under  this  section,  though  no  exceptions  liad  been 
ken. 

It  is  declared  in  this  section  that  an  appellate  court  may  order  a  new  trial 
satisfied  that  justice  requires  it  whether  any  exception  was,  or  was  not, 
ken  in  the  court  below.  People  v.  Sheppard,  9  St.  Rep.,  35:  5  N.  Y.  Cr., 
8;  44  Hun,  566. 

When  reversal. — This  section  does  not  require  the  reversal  of  conviction 
id  the  ordering  of  a  new  trial  for  every*  error  committed  which  would  be 
ailable  upon  exception  duly  taken,  but  for  such  errors  only  as  it  can  be 
en  mav  have  prejudiced,  and,  in  the  judgment  of  the  court,"did  prejudice 
e  defendant.  People  v.  Wileman.  8  St,  Rep.,  300;  44  Hun,  189. 
To  grant  a  new  trial  upon  either  of  the  grounds  alleged  in  this  section, 
e  case  ought  to  be  free  from  any  reasonable  doubt:  and,  consequently,  if 
ere  is  simply  a  balanced  case,  or  one  where  the  court  might  have  come  to 
different  conclusion  upon  the  facts,  the  verdict,  especially  where  it  is 
tisfactory  to  the  trial  judge,  manifested  by  a  denial  of  a  motion  for  a  new 
ial  on  such  grounds,  should  stand  affirmed.  People  r.  Jones,  3  N.  Y.  Cr., 
4:  34  Hun,  620:  21  W.  Dig.,  111. 

The  case  ought  to  be  exceedingly  clear  to  authorize  the  general  term  to 
ant  a  new  trial  upon  th'»  general  ground  that  justice  requires  it.  Id. 
Under  the  new  rule  of  review  given  by  this  section,  it  is  not  enough  to 
stify  interference  with  the  verdict  that  the  general  term,  on  the  case 
fore  it,  can  see  that  the  evidence  made  a  connecting  or  doubtful  case  : 
it  it  mast  be  quite  apparent  that  the  verdict  is  against  the  substantial  and 
eponderating  weight  of  evidence.  People  r.  Mclnerrev,  4  St.  Rep.,  598; 
N\  Y.  Cr.,  49. 

See  note  in  People  v.  Kellv,  2  Silv.  (Ct.  App.),  242. 

People  r.  Brooks,  43  St.  Rep.,  294  ;  131  N.  Y.,  329  ;  People  r.  Beckwith.  12 
.  Rep.,  795  ;  108  id.,  67,  76 :  7  N.  Y.  Cr.,  165  :  People  r.  Izzo,  39  St.  Rep., 
6  ;  14  N.  Y.  Supp..  907  ;  People  r.  Kurtz,  6  N.  Y.  Supp.,  394;  People  r 
►yce,  4N.  Y.  Cr.,  345. 

§  528.  *Stay  upon  appeal  to  the  court  of  appeals,  etc:— 

a\  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  ap- 
ellate division  of  the  supreme  court,  aflirmiug  a  judgment  of  con- 
iction,  stays  the  execution  of  the  judgment  appealed  from,  upon 
ling,  with  the  notice  of  appeal,  a  certificate  of  a  judge  of  the 
Durt  of  appeals,  or  of  a  justice  of  the  appellate  division  of  the 
anreme  court,  that,  in  his  opinion,  there  is  reasonable  doubt 
/hether  the  judgment  should  stand,  but  not  otherwise.  When 
he  judgment  is  of  death,  an  appeal  to  the  court  of  appeals  stays 
he  execution,  of  course,  until  the  determination  of  the  appeal, 
tfhen  the  judgment  is  of  death,  the  court  of  appeals  may  oraer  a 
lew  trial,  if  it  be  satisfied  that  the  verdict  was  against  the  weight 
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of  evidence  or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exception  shall  have  been  taken  or  not  in  the  court 
below. 

Am'd,  ch.  427  of  1897. 

Am'd  by  chap.  ^80  of  1895.    In  effect  January  1, 1896. 

Amended  by  chap.  860  of  1882. 

This  amendment  added  to  original  section  the  provision  as  to  stay  in  c&* 
of  death  penalty. 

Amended  bv  chap.  493  of  1887. 

This  amendment  added  to  the  section,  as  amended  in  1883,  the  provision 
empowering  the  court  of  appeals  to  order  new  trial  in  absence  of  exception. 

See  notes  under  the  preceding  section. 

See  note  on  the  extent  of  review  by  the  court  of  appeals  under  section  52S 
of  the  Criminal  Code,  in  2  Silv.  (Ct.  App.),  240. 

The  case  of  People  r.  Dimick,  3  St.  Rep.,  398  ;  41  Hun,  621  ;  5  N.  Y.  Cr.. 
187,  was  reversed  in  11  St.  Rep.,  739  ;  107  N.  Y.,  13. 

Stay. — An  appeal  to  the  court  of  appeals  from  a  judgment  of  the  general 
term  affirming  a  conviction  of  murder  stays  only  the  execution  and  not  tlw 
confinement.  People  ex  rcl.  Trezza  v.  Brush,  39  St.  Rep.,  878 ;  60  Hun,  401 : 
8  N.  Y.  Cr.,  293  :  15  N.  Y.  Supp.,  512,  513. 

An  appeal  to  the  court  of  appeals  from  a  conviction  in  a  capital  case,  stays 
the  judgment  of  death  only,  and  not  that  part  of  the  judgment  providing 
for  the  custody  of  the  defendant,  between  his  removal  to  the  state  prison 
and  his  execution.  People  v.  Trezza,  40  St.  Rep.,  484  ;  128  N.  Y.,  586 ;  85. 
Y.  Cr..  209  ;  4  Silv.  (Ct.  App.),  357. 

An  appeal  to  the  court  of  appeals  from  a  judgment  of  the  general  term, 
sentencing  a  defendant  for  murder  in  the  first  degree,  operates  only  as  a 
stay  of  execution  of  the  death  penalty,  and  not  of  the  confinement  bf  the 
defendant  in  the  penitentiary  pending  the  appeal.  McElvaine  ©.  Brush,  8 
N.  Y.  Cr.,  305. 

Effect  of  amendment  of  1887.— This  provision  lias  very  much  en- 
larged the  jurisdiction  and  the  labors  of  the  court  of  appeals  and  requires  it 
to  review  the  facts  in  every  capital  case,  and  to  determine  whether,  upon 
all  the  evidence,  there  is,  in  its  opinion,  good  and  sufficient  reason  for  set- 
ting aside  the  verdict  of  the  jury  and  granting  a  new  trial.  People  c.  Dris- 
coll.  12  St.  Rep.,  253  :  107  N.  Y.,  417. 

1  his  section  vests  the  court  of  appeals  with  power,  in  its  discretion,  to 
disregard  the  neglect  or  omission  of  the  accused:  to  take  the  customary  ob- 
jections and  exceptions  on  a  trial,  and  grant  a  new  trial  when  such  a  course 
will  he  in  furtherance  of  justice  and  conduce  to  the  humane  administration 
of  the  law.     Id. 

This  discretionary  power  arises  when,  upon  an  examination  of  the  whole 
case,  it  appears  affirmatively  that  injustice  has  been  done  to  the  defendant 
in  the  result  arrived  at  by  the  trial  court.  Id.  The  general  rule  seems  to 
he  to  leave  it  discretionary  with  appellate  courts,  whether  they  will  give 
effect  to  claims  of  eiTor  or  illegality  in  particular  cases,  when  the  error  is 
not  pointed  out  on  the  trial  and  objections  and  exceptions  taken  thereto  in 
the  usual  manner.     Id. 

Application. — This  section  refers  exclusively  to  the  court  of  appeals. 
People  v.  Hovey,  92  N.  Y\,  557  ;  1  N.  Y'.  Cr.,  285. 

This  section  applies  to  an  appeal  to  the  courts  of  appeals  taken  after, 
though  the  appeal  to  the  general  term  was  taken  before,  the  enactment  of 
the  amendment  of  1887.  People  r.  Van  Brunt,  13  St.  Rep.,  670 ;  108  N.  Y., 
057  :  1  Silv.  (Ct.  App.).  587  :  8  N.  Yr.  Cr.,  229. 

This^  section  declares  in  what  cases  the  certificate  specified  should  be 
granted,  and  places  the  granting  thereof  U{>on  the  opinion  of  the  officer,  to 
whom  application  is  made,  that  reasonable  doubt  exists  whether  the  judg- 
ment should  stand.     People  r.  Bragle,  10  Abb.  N.  C,  301. 

The  court  of  appeals  has  no  jurisdiction  to  grant  a  new  trial  in  any  c»e. 
save  where  the  judgment  Is  of  death,  unless  exceptions,  which  present  ques- 
tions of  law,  appear  in  the  rpcord.  People  t\  Brooks,  48  St.  Rep.,  298 ;  131 
N.  Y.,329.  F 

Before  the  amendment  of  1887  to  this  section,  the  court  of  appeals  had  no 
power  to  review  the  case  upon  the  facts  of  a  criminal  trial  in  tne  absence  of 
exceptions.     People  r.  Hovey,  92  N.  Y.,  557  ;  1  N.  Y.  Cr.,  285. 

The  jurisdiction  of  the  court  of  appeals  to  review  directly  a  judgment  of 

*Sec§  880,  port. 
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conviction  of  murder  in  the  first  degree  rests  upon  this  section,  as  amended 
>y  chap.  493  of  1887.     People  c.  Wood,  36  St.  Rep.,  952  ;  126  N.  Y.,  253. 

Errors  on  exception.— Errors  upon  criminal  trials  can  be  made  avail- 
ible  in  the  court  of  appeals  by  exception  duly  taken  on  the  trial.  People  v. 
Juidici,  100  N.  Y.,  503 ;  5  N.  Y.  O..  557 ;  People  v.  Hovey,  92  N.  Y.,  554 ; 

N.  Y.  Cr.,  283 ;  People  v.  Boas,  92  N.  Y.,  560 ;  1  N.  Y.  Cr.,  287  ;  People  r. 
TArgencour,  95  N.  Y.,  631  ;  2  N.  Y.  Cr.,  267  ;  People  v.  Thompson,  41  N. 
IT.,  6  -/People  v.  Casey,  72  id.,  399  ;  Connors  v.  People,  50  id.,  240 ;  Brother- 
on  r.  People,  75  id.,  159. 

Where  the  general  term  has  affirmed  a  conviction  of  murder,  the  only 
questions  cognizable  in  the  courts  of  appeals  are  those  arising  upon  excep- 
lons  taken  in  the  course  of  the  proceedings.  People  t\  Druse,  3  St.  Rep., 
117  :  1  Silv.  (Ct.  App.),  182  ;  103  N.  Y.  655  ;  5  N.  Y.  Cr.,  24. 

Under  section  517,  ante,  the  appeal  by  the  defendant,  where  the  judgment 
j  of  death,  must  be  taken  direct  to  the  court  of  appeals.  In  consc- 
ience of  this  provision,  there  can  be  no  appeal  from  a  judgment  of  the 
•eneral  term  affirming  or  reversing  a  judgment  of  conviction,  under  subd. 

of  section  519,  ante  ;  and  no  question  can  arise  in  respect  to  the  power  of 
he  court  of  appeals,  upon  such  an  appeal,  under  the  last  provision  of  this 
?ction.  The  people  cannot  take  an  appeal  from  such  a  judgment  of  the 
eneral  term,  as  it  is  precluded  from  so  doing  in  any  case  by  the  provisions 
f  section  518,  ante. 

Exercised  under  settled  rules.— The  authority  conferred  by  this  see- 
on,  is  to  be  exercised  under  the  restraint  of  settled  rules.  People  v.  Tice, 
5  St.  Rep.,  576 ;  131  N.  Y.,  654  ;  4  Silv.  (Ct.  App.),  102. 

This  section  does  not  confer  upon  the  court  of  appeals  power  arbitrarily 

>  grant  a  new  trial  whenever  it  thinks  that  justice  requires  it.  Its  juris- 
iction  in  such  case  is  to  be  exercised  according  to  settled  rules  of  law.  Peo- 
le  c.  Fish,  34  St.  Rep.,  842  ;  125  N.  Y.,  136 ;  8  N.  Y.  Cr.,  134.  The  determi- 
ation  of  the  jury  should  not  be  interfered  with,  unless  the  court  can  see 
lat  it  is  against  the  clear  weight  of  the  evidence  or  was  influenced  in  some 
ay  by  passion,  prejudice,  mistake,  perversion  or  corruption.  Id. 
These  provisions  do  not  excuse  the  accused  party  from  complying  with 

le  settled  rules  of  practice  applicable  to  the  trial  of  criminal  cases,  or  ex- 
npt  him  from  the  duty  of  presenting  the  usual  and  ordinary  questions, 
rising  on  the  trial  of  a  case,  in  the  form  and  manner  previously  pursued  in 
le  trial  of  indictments.  People  t\  Driscoll,  12  St.  Rep.,  253  ;  107N.  Y.,  417. 
i  reviewing  the  various  incidental  questions  arising  during  the  progress  of 
ic  trial,  and  the  exceptions  ta^en  to  the  admission  or  exclusion  of  evidence, 
r  to  the  instructions  of  the  court,  regard  must  still  be  had  to  the  established 
lies  of  law  regulating  such  proceedings.  Id.  The  omission  to  make  the 
roper  objections  and  take  exceptions  to  alleged  erroneous  pr6coedings  de- 
rives the  defendant  of  the  privilege  of  claiming,  as  matter  of  right,  in  the 
rrort  of  appeals,  the  benefit  of  errors  occurring  on  the  trial,  and  remits  him 

>  an  appeal  to  the  decretionary  powers  of  the  appellate  court.     Id. 

The  authority  of  the  court  of  appeals  must  be  exercised  under  the  re- 
rraint  of  settled  rules,  and  in  accordance  with  established  principles  of  law 
?gulating  and  defining  the  duties  of  appellate  tribunals  in  reviewing  the 
adgments  of  trial  courts.  People  v.  Kelly,  22  St.  Rep. ,  969  ;  2  Silv.  (Ct.  App. ), 
31  :  113  N.  Y.,  648  ;  7  N.  Y.  Cr.,  40. 

Review  of  facts. — This  section  simply  invests  the  court  of  appeals  with 
lie  jurisdiction  formerly  possessed  by  the  supreme  court  to  grant  new 
rials  on  the  merits.  People  v.  Cignarale,  16  St.  Rep.,  155;  110  N.  Y., 
6. 

In  exercising  the  jurisdiction  conferred  by  tins  section  in  capital  cases, 
he  court  of  appeals  is  governed  by  the  practice  regulating  the  review  of 
uestions  of  fact  upon  appeal  to  the  supreme  court.  People  v.  Taylor,  52 
it.  Rep.,  918 ;  138  N.  Y.,  405  ;  People  v.  Loppy,  128  N.  Y.,  629  ;  40  St.  Rep., 
10  ;  People  v.  Trezza,  125  N.  Y.,  740  ;  36  St.  Rep.,  149  ;  People  t>.  Fish,  125 
;.  Y.,  136  ;  34  St.  Rep.,  840 ;  People  p.  Stone,  117  N.  Y.,  480 ;  27  St.  Rep., 
23.  In  such  cases,  if  there  is  a  fair  conflict  in  the  evidence,  or  it  is  such 
hat  different  inferences  can  be  properly  drawn  from  it,  the  determina- 
ion  of  the  jury  will  not  be  interfered  with,  unless  it  is  clearly  against  the 
reight  of  evidence,  or  appears  to  have  been  influenced  by  passion,  prej- 
dice,  mistake  or  corruption.    Id.    Even  if  in  the  judgment  of  the  court 
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of  appeals,  there  is  a  rational  doubt  of  the  guilt  of  the  defendant,  it 
be  a  sufficient  ground  for  reversal.    Id. 

The  powers  conferred  by  this  section  upon  the  court  of  appeals  are 
to  those  formerly  given  to  this  court  in  certain  cases  by  chap.  837 
as  amended  by  chap.  330  of  1858,  and  to  the  supreme  court  by  the 
ing  section.     People  v.  Driscoll,  12  St.  Rep.,  253  ;  107  N.  Y.,  417. 

The  court  of  appeals  will  be  governed  by  the  practice  regulating 
to  the  general  term  in  dealing  with  questions  of  fact.  People  t. 
40  St.  Rep.,  410  ;  128  N.  Y.,  629  ;  8  N.  Y.  Cr.,  321.  it  will  regard  t 
ings  of  the  jury  on  disputed  and  conflicting  evidence  as  conclusive 
there  are  circumstances  indicating  some  partiality,  mistake,  error 
udice  on  their  part.     Id. 

The  court  of  appeals  will  not  interfere  with  the  verdict  of  a  jury ' 
is  supported  by  sufficient  evidence,  unless  it  reaches  the  conclusion 
whole  case,  that  injustice  has  been  done,  or  that  there  is  a  strong 
bility  that  injustice  has  been  done  in  the  disposition  made  of  the  cas 
jurv.     People  v.  Tice,  43  St.  Rep.,  576  ;  131  N.  Y„  656 ;  4  Silv.  (CI 

m. 

The  court  must  be  able,  upon  a  review  of  the  proceedings,  to  re 
conclusion  that  injustice  has  probably  been  done  on  the  trial,  bef 
justified  in  setting  aside  the  verdict  of  the  jury.  People  v.  Cignaral 
Rep.,  155;  110  N.  Y.,  27. 

The  mere  fact  that  there  is  a  conflict  in  the  evidence  is  not  alone  r 
for  a  new  trial.     Id. 

In  case  of  serious  doubt  whether  the  fact  was  properly  found  by  t 
the  court  of  appeals  may,  if  in  its  opinion  justice  requires  it,  onfc 
trial.     Id. 

The  amendment  of  1887  to  this  section  does  not  authorize  the 
appeals  to  interfere  with  the  finding  of  the  jurv  when  supported 
cient  evidence,  unless  it  appears  from  the  whole  record  that  injui 
been  done.  People  d.  Trezza,  30  St.  Rep.,  149  ;  125  N.  Y.,  740 : 8  N 
284  ;  4  Silv.  (Ct.  App.),  357  ;  People  r.  Cignarale,  16  St.  Rep.,  155  ;  11 
23  ;  People  v.  Kelly,  22  St.  Rep.,  960  ;  113  N.  Y.,  047  ;  2 Silv.  (Ct.  Ar 
7N.  Y.  Cr.,40. 

The  provision  of  tliis  section  does  not  authorize  a  review  of  the 
of  fact  of  a  jury,  founded  on  sufficient  evidence,  or  a  reversal  sii 
cause  of  a  difference  of  opinion  on  the  facts  between  the  court  and  t 
People  v.  Kellv,  22  St.  Rep.,  909  ;  113  N.  Y.,  648  ;  2  Silv.  (Ct.  Api 
People  o.  Stone,  27  St.  Rep.,  823 ;  117  N.  Y.,  483  :  People  r.  Cignaral 
Rep.,  155;  HON.  Y.,  23. 

It  simply  invests  the  court  with  power  to  order  a  new  trial  where 
consideration  of  the  whole  case,  it  is  manifest  that  injustice  has  be 
though  the  question  lias  not  l>eeii  proj>erly  raised  by  exceptions.     It 

The  duty  is  imposed  upon  the  court  of  appeals  iii  capital  ca*.tvi,  t: 
new  trial,  whether  any  exception  shall  have  been  taken  or  not  in  t 
below,  if  considerations  of  justice,  based  upon  the  presence  in  the  r 
errors  prejudicial  to  the  substantial  rights  of  the  accused  demand  it 
t.  Pallister,  51  St.  Rep.,  725. 

It  is  not  the  province  of  the  court  of  appeals,  under  this  scctio 
terinine  controverted  questions  of  fact  arising  upon  conflicting  e^ 
it  in.iv  not  lawfully  usurp  the  appropriate  functions  of  the  jury.  1 
S»  -!\J.  27  St.  Rep.," 823  ;  117  N.  Y.,  488. 

in  deriding  whether  a  new  trial  should  be  granted  under  this  sec 
court  of  appeals  cannot  review  and  determine  controverted  quo 
fact  arising  upon  conflicting  evidence.  People©.  Wnyinan,  38  £ 
747  ;  3  Silv.  (Ct.  App.),  491  ;  128  N.  Y.,  586.  i 

When  granted. — The  case  requires  the  same  examination  on  a; 
a  capital  case,  as  though  all  the  objections  and  exceptions  ordinal 
i.»  [>  resent  the  effect  of  the  evidence  for  review  were  taken  upon  1 
People  v.  Majone,  91  N.  Y.,  211  ;  12  Abb.  N.  C,  187. 

The  court  of  appeals,  it  seems,  will,  if  it  is  made  to  appear  that  t 
been  a  former  acquittal  in  a  capital  case,  take  notice  of  the  fact,  th< 
presented  by  formal  plea.     People  v.  Cignarale,  16  St  Rep.,  155  ;1! 

Where  the  record  discloses  upon  its  face  that  the  court  had  no 
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ificates  of  stay  not  to  be  granted  except  on  notice  to 

torney. 

appeal  on  a  conviction  of  felony  or  misdemeanor 
n  for  a  certificate  of  reasonable  doubt  made  pursuant 
ve  hundred  and  twenty-seven  of  this  code  must  be 
etcrmincd  either  by  the  court  in  which  such  corwic- 

i,  provided  said  court  is  a  court  of  record,  or  by  a 

pointed  special  term  of  the  supreme  'court  held  within 

district  in  which  the  conviction  was  had.    An  appli- 

xh  a  certificate,  made  pursuant  to  section  five  hundred 

eight  of  this  code,  must  be  made  either  to  a  judge 

\  of  appeals  or  to  a  justice  of  the  appellate  division 

?me  court  from  the  judgment  of  which  the  appeal  is 

either  case  such  an  application  must  be  founded  upon 

)f  the  cause  and  a  notice  of  motion  duly  served  on  the 

>rney  of  the  county  where  the  conviction  was  had,  or 

'ecord  and  an  order  to  show  cause  granted  either  by  the 

or  by  a  justice  of  the  supreme  court;  the  moving 

d  contain  a  formal  specification  of  the  particular  rul- 

1  to  have  been  erroneous  and  of  any  other  grounds  upon 

application  is  based  and  at  least  two  days  notice  of 

id  place  for  hearing  such  application  must  be  given  the 

omxey  of  the  county  in  which  the  conviction  was  had. 

or  justice  granting  such  order  to  show  cause  may  in 

ion  stay  execution  of  the  judgment  of  conviction  until 

u' nation  of  such  application.     When  an  application  for 

icate  shall  have  been  made  to  and  denied  by  tho  court 

mch  conviction  was  had  or  by  the  supreme  court  or  in 

i  appeal  to  tho  court  of  appeals,  by  a  judge  of  that 

justice  of  the  appellate  division  of  the  supreme  court, 

ipplication  for  such  certificate  shall  be  made.     If  an 

the  appellate  division  of  tho  supreme  court  shall  not 

:  on  for  argument  by  the  defendant  at  the  next  term  of 

ite  division  begun  not  less  than  ten  days  after  the  grant- 

?h  certificate,  or  if  an  appeal  to  the  court  of  appeals 

)e  brought  on  for  argument  by  the  defendant  when  the 

ppeals  shall  have  been  in  actual  session  for  fifteen  days 

granting  of  such  certificate,  the  district  attorney  on  two 

ce  to  the  defendant  may  apply  to  the  court,  judge  or 

10  granted  the  certificate,  or  to  any  judge  or  justice  of 

ate  court  in  which  the  appeal  is  pending,  for  an  order 

he  certificate,  and  upon  the  entry  of  such  an  order  the 

shall  be  executed  as  though  a  certificate  \&&T&N€t\AflSb. 

)  the  defendant 

Py  L.  1907,  dL  47fc    In  effect  Beptemb«  \,  1MR. 


220  Code  of  Criminal  Procedure. 

transmit  a  copy  of  the  notice  of  appeal  and  of  the  judgment-roll, 
as  follows: 

1.  If  the  appeal  be  to  the  appellate  division  of  the  supreme 
court,  to  the  clerk  of  the  department  where  the  appeal  is  to  be 
heard  ; 

2.  If  it  be  to  tli e  court  of  appeals,  to  the  clerk  of  that  court. 
Am'd  by  chap.  880  of  1895.    In  effect  July  1,  1896. 

See  Court  of  Appeals  rule,  3. 

CHAPTER    II. 

DISMISSING  AN   APPEAL,   FOR  IRREGULARITY. 
Section  533.  For  what  irregularity,  and  how  dismissed. 
534.  Dismissal  for  want  of  return. 
§  533.  For  what  irregularity,  and  how  dismissed.— If  the  appeal  be  ir 
regular  in  a  substantial  particular,  but  not  otherwise,  the  court  may,  on  any 
day  in  term,  on  motion  of  the  respondent,  upon  live  days'  notice,  served  with 
copies  of  the  papers  on  which  the  motion  is  founded,  order  it  to  be  dismbswi. 
§  534.  *  Dismissal  for  want  of  return.— The  court  may  also,  upon  like 
motion,  dismiss  the  appeal, 

1.  If  the  return  be  not  made,  as  provided  in  section  live  hundred  and  thirty- 
two,  unless  for  good  cause,  the  time  to  make  such  return  be  enlarged. 

2.  If  the  appeal  be  not  brought  on  for  argument  by  the  appellant  as  promptly 
after  the  return  has  been  made  as  the  circumstances  of  the  case  will  reasonably 
admit. 

Am'd,  ch.  427  of  1897. 

Where  a  motion  to  dismiss  an  appeal  in  a  criminal  case  for  want  of  pros- 
ecution has  been  denied  upon  appellants  giving  a  stipulation  that  it  maj  be 
dismissed  if  he  is  not  ready  for  argument  at  the  following  term,  a  similar 
motion  made  at  such  term  will  be  granted  though  he  makes  affidavit  that 
he  has  been  unable  to  procure  the  stenographer's  notes  in  time  to  comply 
with  his  stipulation.  People  t>.  Wilson,  50  St.  Rep.,  419  ;  21  N.  Y.  Sopp., 
571. 

CHAPTER  III. 

ARGUMENT   OF  THE  APPEAL. 

Section  535.  Appeal  to  the  appellate  division  how  and  where  brought  to  ar- 
gument. 

536.  Appeal  to  court  of  appeals  how  brought  to  argument. 

537.  Notice  of  argument  to  counsel  for  defendant. 

538.  Pupers  on  uppeal,  by  whom  furnished,  and  effect  of  omission. 

539.  Judgment  of  affirmance  may  l>e  without  argument,  if  appella^ 

fail  to  appear.     Reversal,  outy  upon   argument,  though  re- 
spondent fail  to  appear. 

540.  Number  of  couns  1  to  be  head.    Defendant's  counsel  to  do* 

the  argument. 

541.  Defendant  need  not  be  present. 

§  535.  Appeal  to  the  appellate  division ;  how  and  where 
brought  to  argument. — An  appeal  to  the  appellate  division  of 
the  supreme  court  may  be  brought  to  argument  by  either  party, 
on  ten  days7  notice,  on  any  day,  at  a  term,  held  in  tne  department 
in  which  the  original  judgment  was  given. 

Am'd  by  chap.  880  of  1885.     In  effect  January  1,  1896. 

Am'd  by  chap.  384  of  1884. 

This  amendment  substituted  the  word  "  department "  for  "  district." 

Appeals  in  a  criminal  action  may  be  heard  on  any  day  in  the  term.  Sup. 
Ct.  rules.  43. 

They  arc  entitled  to  a  preference.  8ectton  790  of  Code  of  Civil  Proc* 
dure. 
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536.  Appeal  to  court  of  appeals,  how  brought  to  argument.— 
.ppeal  to  the  court  of  appeals  may,  in  the  same  manner,  be 
Bfht  to  argument  by  either  party,  on  any  day  in  term. 
337.  Notice  of  argument  to  counsel  for  defendant.— If  a  coun- 
vithin  five  days  after  the  appeal,  have  given  notice  to  the 
ict  attorney,  that  he  appears  for  the  defendant,  notice  of 
ment  must  be  served  on  him,  instead  of  the  defendant ; 
:wise,  notice  must  be  served  as  the  court  may  direct. 

538.  Papers  upon  appeal,  by  whom  furnished,  and  effect  of 
sion.— When  the  appeal  is  called  for  argument,  the  appellant 
;  furnished  the  court  with  copies  of  the  notice  of  appeal  and 
ment-roll,  except  where  the  judgment  is  of  death.     If  he  fail 

do,  the  appeal  must  be  dismissed,  unless  the  court  other- 
direct. 

ended  by  chap.  493  of  1887. 
Sup.  Ct.  rule,  41. 

539.  Judgment  of  affirmance  may  be  wthout  argument,  if 

Uant  fail  to  appear.    Reversal,  only  upon  argument,  though 

mdent  fail  to  appear.— Judgment  of  affirmance  may  be  given, 

aut  argument,  if  the  appellant  fail  to  appear.     But  juelg- 

,  of  reversal  can  only  be  given  upon  argument,  though  the 

mdent  fail  to  appear. 

Sup.  Ct.  rule.  15. 

udgment  of  reversal  can  only  be  given  upon  argument  which  satisfies 
apellate  court  that  the  judgment  appealed  from  should  be  reversed, 
though  the  district  attorney  fails  to  appear  in  the  case.  People  r. 
ler,  7" St.  Rep.,  846  ;  44  Hun,*  235. 

540.  Number  of  counsel  to  be  heard.  Defendant's  counsel  to 
>  the  argument.— Upon  the  argument  of  the  appeal,  if  the 
e  be  punishable  with  death,  two  counsel  on  each  side  must 
sard  if  they  require  it.  In  any  other  case,  the  court  may, 
5  discretion,  restrict  the  argument  to  one  counsel  on  each 

The  counsel  for  the  defendant  is  entitled  to  the  closing 
ment. 

541.  Defendant  need  not  be  present.— The   defendant    need 

personally  appear  in  the  appellate  court. 

escaped  prisoner  can  take  no  action  before  the  court.     People  v. 
t,  59  N. Y.  80 ;  Matter  of  O'Byrne,  29 St.  Rep.,  116  ;  55  Hun,  438. 

CHAPTER  IV. 

JUDGMENT,  UPON  APPEAL. 

ON  542.  Court  to  give  judgment,  without  regard  to  technical  errors, 
defects  or  exceptions,  not  affecting  substantial  rights. 
643.  May  reverse,  affirm  or  modify  the  judgment,  and  order   a 
new  trial. 

544.  New  trial. 

545.  Defendant  to  be  discharged  on  reversal  of  judgment  against 

him,  where  new  trial  is  not  ordered, 

546.  Judgment  of  affirmance,  how  to  be  carried  into  etfect. 

547.  Judgment  of  appellate  court,  how  entered  and  remitted. 
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Section  548.  Papers  returned  to  be  remitted. 

549.  Jurisdiction  of  appellate  court  ceases,  after  judgment  re- 
mitted. 

§  542.  Court  to  give  judgment  without  regard  to  technical 
errors,  defects  or  exceptions,  not  affecting  substantial  rights- 
After  hearing  the  appeal  the  court  must  give  judgment,  with- 
out regard  to  technical  errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties. 

See  section  285,  ante  :  section  048,  post. 

See  notes  under  section  764  of  the  Code  of  Criminal  Procedure. 

The  case  of  People  v.  Sharp.  10  St.  Rep.,  522  ;  45  Hun,  409,  518,  was  re- 
versed in  12  St.  Rep.,  217  ;  107  N.  Y.f  427. 

The  case  of  People  r.  Richards,  7  St.  Rep.,  656 ;  44  Hun,  288 ;  5  N.  Y.  Cr., 
871.  was  reversed  in  13  St,  Rep.,  515  ;  108  N.  Y.,  137. 

The  case  of  People  v.  Bork.  31  Hun,  360  ;  2  N.  Y.  Cr.,  56,  was  reversed  in 
1)6  N.  Y.,  188 ;  2  N.  Y.  Cr.,  177. 

See  People  px  rel.  Bork  v.  Gilbert,  1  N.  Y.  Cr. ,  308  :  reversed. 

Duty  of  court. — It  is  the  duty  of  an  appellate  court,  in  a  criminal  ac- 
tion, to  give  with  reason  and  discretion,  full  force  and  effect  to  the  provis- 
ions of  this  section.     People  v.  Dimick,  11  St.  Rep.,  739  :  107  N.  Y,  13,  %\. 

The  general  term  does  not,  on  appeal,  regard  technical  errors,  defects  or 
exceptions  which  do  not  affect  substantial  rights.  People  v.  Osterhout,  34 
Hun,  261  ;  3  N.  Y.  Cr.,  445 ;  20  \V.  Dig.,  294. 

The  requirement  of  this  section  is  to  be  reasonably  and  fairly  applied. 
IVople  r.  McQuade,  18  St.  Rep.,  288  ;  21  Abb.  N.  C,  436  ;  110  N.  Y,  284;  6 
N.  Y.  Cr.,  36  :  1  N.  Y.  Supp..  160. 

The  court  is  no  longer  required  to  reverse  a  conviction  because  a  mere 
technical  error  is  disclosed  by  the  record.  Id.  But  every  statutory  pro- 
vision intended  for  the  benefit  of  the  accused  confers  a  substantial  right, 
which  cannot  be  disregarded  without  his  consent.     Id. 

Technical  errors,  etc.— Mere  technical  errors,  not  aiTecting  the  sub- 
stantial rights  of  the  defendant,  are  required  to  be  disregarded  by  tliis  sec- 
tion.    People  v.  Meyers,  7  St.  Rep.,  221  ;  5  N.  Y.  Cr.,  125. 

Under  this  section,  technical  errors  or  defects,  or  exceptions,  not  affect- 
ing the  substantial  rights  of  the  parties,  will  be  disregarded  in  giving  jud,V 
ment  on  appeal.     Millett  v.  People,  27  Hun,  469,  471. 

By  tliis  section,  appeals  are  required  to  be  determined  without  regard  to 
technical  errors  or  defects,  or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties.  People  v.  Kellv,  31  Hun,  226 ;  2  N.  Y. 
Cr.,21. 

An  irregularity,  which  does  not  prejudice  the  substantial  rights  of  the  de- 
fendant, will  not  invalidate  the  verdict.  People  v.  Menken,  36  Hun,  91 ;  3 
N.  Y.  Cr.,  243. 

In  view  of  this  section,  an  error,  to  call  for  the  reversal  of  a  judgment, 
must  prejudice  the  rights  of  the  defendant.  People  p.  Wentworth,  4  N.  Y. 
Cr.,  214. 

A  mere  technical  error  in  the  reception  or  exclusion  of  evidence  which 
does  not  violate  a  substantial  right  of,  or  withhold  a  substantial  benefit 
from,  the  defendant,  must  be  disregarded  on  appeal.  People  v.  Sharp,  5  >'. 
Y.  Cr.,  388. 

A  new  trial  ought  not  to  be  granted  where  an  exception  is  well  taken, 
unless  the  jury  can  draw  from  evidence  admitted  under  it  some  unfavor- 
able inference,  nor  when  the  party  excepting  has,  by  his  own  course  of  ex- 
amination, destroyed  the  force  of  his  objection.  People  c.  Buddensieck,  3 
St.  Rep.,  664 ;  103  N.  Y.,  500  ;  S.  C,  4  N.  Y.  Cr.,  262. 

The  charge  of  the  judge,  which  is  a  mere  "  impertinence,  or  an  abstract 
opinion  out  of  the  case,"  induced  by  the  defendant's  assertion,  but  founded 
on  no  evidence,  and  which  cannot,  in  any  reasonable  view,  work  preio- 
dice  to  the  defendant,  is,  even  though  technically  erroneous,  no  ground  for 
a  new  trial.  People  v.  Johnson,  5  St  Rep.,  606 ;  104  N.  Y.,  218;  5  N.  Y. 
Cr.,  219. 

Where  no  errors,  that  were  prejudicial  to  the  defendant,  are  found,  the 
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udgnient  and  order  should  be  affirmed.  People  v.  Brooks,  39  St.  Rep. ,  882  ; 
uTd,  43  id.,  294 ;  131  N.  Y.,  327. 

A  new  trial  will  not  be  granted,  even  in  a  criminal  case,  for  an  erroneous 
Tiling  of  the  court  upon  some  legal  proposition,  where  the  appellate  tribunal 
;an  see  that,  by  no  possibility,  could  the  error  have  worked  any  harm  to 
lefendant.    People  v.  Wood,  36  St.  Rep.,  954  ;  126  N.  Y.,  254 

Where  it  is  not  apparent  that  any  substantial  right  of  the  defendant  is  af- 
ected,  a  new  trial  will  not  be  granted.  People  t.  Sweenev,  36  St.  Rep. ,  77  : 
3N.  Y.  Supp.,  25. 

The  admission  of  erroneous  evidence  must  be  disregarded  on  appeal,  under 
his  section,  when  the  fact,  sought  to  be  proved  by  it,  conclusively  appeal's 
>v  the  uncontradicted  testimony  of  other  witnesses.  People  c.  Burns,  2  N. 
i.  Cr.,427. 

The  rule,  laid  down  in  this  section,  was  applied  in  People  v.  Brooks.  43 
it.  Rep.,  297;  131  N.  Y.,  327.  to  a  case  where  the  defendant  was  not 
larmed  by  the  exclusion  of  further  testimony  from  him  on  a  particular 
utjiect. 

The  admission  of  incompetent,  but  wholly  immaterial,  testimony  fur- 
lishes,  in  view  of  this  section,  no  ground  for  a  new  trial.  People  r.  Fan- 
ling,  43  St.  Rep.,  775  ;  4  Silv.  (a.  App.),  135  ;  131  N.  Y.,  634  :  tf  X.  Y.  Cr., 
£9. 

Where  the  prosecution  does  more  than  it  is  obliged  to  do  to  secure  the 
•onviction  of  the  defendant,  he,  if  he  is  not  injured  by  such  action,  is  not 
ntitled  by  reason  of  the  provisions  of  this  section,  to  complain  of  it.  People 
.  Connor,  25  St.  Rep.,  141  ;  53  Hun,  352  :  6  N.  Y.  Supp.,  222. 

The  refusal  of  the  court  to  strike  out  evidence,  in  a  criminal  action,  which 
ould  not  have  influenced  the  verdict,  furnishes  no  reason  for  a  reversal  of 
he  conviction.  People  r.  Chacon,  1  St.  Rep.,  386  ;  1  Silv.  (Ct.  App.),  41  :  102 
*.  Y.,  673;  4N.  Y.Cr.,  173. 

Error  in  requiring  defendant,  on  liis  cross-examination,  to  answer  qms- 
ions,  not  proper  nor  pertinent  to  the  Issue,  if  it  is  not  productive  oi  ni.y 
njurious  effect,  forms  no  ground  for  the  reversal  of  the  judgment.  People 
.  Irving,  2  N.  Y.  Cr.,  51  ;  31  Hun,  616. 

Where  the  erroneous  admission  of  evidence  had  no  important  effect  uj  on 
he  result  of  the  trial,  the  appellate  court  may,  under  the  provisions  of  this 
ection,  decline  to  grant  a  new  trial.  People  v.  Wavman,  38  St.  Rep..  754  ; 
!  Silv.  (Ct.  App.),  500  ;  128  N.  Y.,  588. 

Where  the  appellate  court  cannot  say  that  the  admission  of  incompetent 
tvidence  was  not  prejudicial  to  the  defendant,  it  cannot  disregard  the  error 
inder  the  rule  enunciated  in  this  section,  and  affirm  the  judgment.  People 
.  Stoddard,  45  St.  Rep.,  916. 

Where  the  time  alleged  in  the  indictment  varies  from  that  shown  by  the 
>rcof ,  and  this  variance  was  not  called  to  the  attention  of  the  court  oil  the 
rial  nor  presented  by  exception,  it  is  not  available  on  appeal.  People  r. 
'brmoso,  43  St.  Rep.,  655  ;  131  N.  Y.,  481. 

A  variance  between  the  indictment  and  proof,  in  the  name  of  the  com- 
ilainant,  where  it  does  not  affect  the  substantial  rights  of  the  defendant, 
ran  be  of  no  avail  on  the  appeal.  People  v.  Hagan,  37  St.  Rep.,  661  ;  14 
*.  Y.  Supp.,  233. 

Whether  the  erroneous  exclusion  of  a  single  juror  from  the  panel  by  mis- 
ake  or  inadvertence,  where  it  can  be  fairly  inferred  that  no  injurv  resulted 
o  the  defendant,  mav  be  disregarded  under  this  section,  was  not  decided  in 
>eople  c.  McQuade,  18  St.  Rep.,  288 ;  21  Abb.  N.  C,  449  ;  110  N.  Y.,  284 ;  6 
S\  Y.  Cr.,  36. 

Assignments  of  errors  are  to  be  considered  and  decided  in  view  of  the 
>rovisions  of  this  section.     Id. 

If  evidence,  of  a  kind  most  important  and  predominating,  has  been  offered 
>n  the  part  of  the  defendant,  and  ruled  out  on  the  objection  of  the  people 
ind  under  the  defendant's  exception,  such  ruling  is  error,  which  demands 
he  reversal  of  the  judgment  of  conviction.  People  r.  Wood,  36 St.  Ren., 
►54 ;  126  N.  Y. ,  254.  In  such  case,  the  appellate  court  is  not  at  liberty,  under 
his  section,  to  say  that  the  error  is  merely  technical,  or  that  the  substantial 
ightB  of  the  defendant  have  not  been  affected.  Id.  This  is  so,  even  though 
he  court  mav  be  inclined  to  think  that  upon  the  whole  case,  with  such 
evidence  admitted,  the  defendant  should  have  been  convicted.    Id. 
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See  People  r.  Hughes,  46  St.  Rep.,  465 ;  8  N.  Y.  Cr..  451  :  19  X.  Y.  Supr  , 
55 i  :     People   r.  Brooks,  8U  St.  Rep.,  827  :  15  N.   Y.  Supp.,   366  :   People  r. 
Stoddard.  45  St.    Rep.,  915;  19  N.  Y.  Supp.,  937;  People  c.  Upton,  29  St. 
Rep.,  777  ;  9  N.  Y.  Supp.,  086 ;  People  r.  Clark,  49  St.  Rep.,  501  ;  20  N.  Y. 
Supp.,  731  ;  People  r.  Boa  worth,  45  St.  Rep.,  520  ;  64  Hun,  83  ;  People  p. 
Lawrence,  51  St.  Itep.,  288  ;  137  N.  Y.,522  ;  People  c.  Kennedy,  51  St.  Rep.. 
NU:  22  N.  Y.  Supp.,  269;  People  c.  Hartley,  51  St.   Rep.,  ftl5  ;  22  X.  V. 
Supp.,  296;  People  v.  Bradner,10  St.  Rep.,  607 ;  107  N.  Y.,  12:  People  r. 
Ost raiider,  45  St.  Rep.,  555  ;  04  Hun,  83  :  People  r.  Fanskawe,  47  St.  Rep., 
317  :  05  Hun,  97  ;  8  N.  Y.  Cr.,  353 ;  People  r.  Webster,  52  St.  Rep.,  233 :  » 
N.  Y.  Supp.,  040. 

§  543.  *  May  reverse,  affirm  or  modify  the  judgment,  and  order  * 
new  trial  and  on  affirmance  of  capital  conviction  fix  the  time  for  the 
execution  of  the  sentence.— Upon  hearing  tbe  appeal  the  appellate  couit 
may,  in  cases  where  an  erroneous  judgment  uns  been  entered  upon  a  lawful 
verdict,  or  finding  of  fact,  correct  the  judgment  to  conform  to  the  judgment 
or  finding  ;  in  all  other  cases  they  must  either  reverse  or  affirm  the  judgment 
appealed  from,  ami  in  cases  of  reversal,  may,  if  necessary  or  proper,  order  a  new 
trial.  If  the  judgment  of  death  is  affirmed,  the  court  of  appeals,  by  an  order 
under  its  seal,  signed  by  a  majority  of  the  judges,  shall  fix  the  week  during 
which  the  original  sentence  of  death  shall  be  executed,  and  such  order  shall  be 
sufficient  authority  to  the  agent  and  warden  of  any  state  prison  for  the  execu- 
tion of  the  prisoner  at  the  time  therein  specified,  and  the  agent  and  warden 
must  execute  the  judgment  accordingly. 

Am'd,  ch.  427  of  1897. 

See  notes  under  preceding  section. 

See  notes  under  section  484,  ante. 

See  notes  under  section  704,  pout. 

Correction  of  judgment.— The  primary  object  of  the  first  clause  of 
this  section  was  to  provide  for  cases  where  an  illegal  sentence  follows  a 
lawful  conviction.     People  v.  Hradner,  10  St.  Rep..  007  :  107  N.  Y.,  1, 11 

By  this  section,  it  is  made  the  duty  of  the  appellate  court,  where  an 
errone.>;w  judgment  has  been  entered  upon  a  lawful  verdict,  to  correct  uV 
judgment  to  conform  to  the  verdict.  People  f.  Grilrin,  27  Hun,  o*>:  13 
W.  Dig..  294. 

There  is  no  provision  for  remitting  the  case  to  the  trial  court.    Id. 

Where  an  erroneous  judgment  has  been  entered,  the  appellate  court  may 
correct  the  judgment.  People  e.v  rcl.  Devoe  r.  Kelly,  2  N.  Y.  Cr.,  430 ;  32 
Hun,  0;js. 

Where  the  conviction  is  unassailed,  and  the  judgment  is  reversed  for 
error  in  the  sentence,  the  appellate  court  should  remit  the  record  to  th* 
court,  in  which  the  conviction  was  had,  to  pass  such  sentence  as  the  appel- 
late court  directs.     People  r.  Bauer,  3  N.  Y.  Cr.,  434. 

The  court  of  appeals  held,  in  People  c.  Bork,  90  N.  Y.,  188  :  2  N.  Y.  Cr.. 
177,  that  the  apellate  court  was  not  obliged  to  fix  the  time  of  imprison- 
ment, or  itself  to  exercise  a  discretion.  The  apellate  court  directs  the 
sentence*  when  it  points  out  the  law  providing  for  the  punishment  and 
directs  the  court  U*lo»v  to  sentence  thereunder. 

The  language  and  intent  of  this  section  fairly  includes  the  case  where,  by 
negligence  or  inadvertence,  the  statement  of  the  offense  is  omitted  from 
the  clerk's  entry  of  judgment  upon  the  minutes,  under  section  485  of  tJ»e 
Code  of  Criminal  Procedure.  People  r.  Bradner,  10  St.  Rep.,  667 ;  107 
N.  Y..  1.  12. 

Disposition  of  appeal.— This  section  provides  that,  upon  hearing  the 
appeal,  the  appellate  court  must  either  reverse  or  afiirm  the  judgment 
appealed  from,  and,  in  eases  of  reversal,  may,  if  necessary  or  proper,  order 
a  new  trial.     People  ?\  Palmer,  15  St.  Rep..  78  ;  109  N.  Y.,  419. 

Verdict  not  disturbed. — Where  a  verdict  of  conviction  is  amply  insti- 
lled by  the  evidence,  and  no  exception  has  been  taken  therein,  and  the 
charge  was  full  and  fair,  the  verdict  will  not  be  disturbed.    People  t?.  Mute"*     i 
50  St.  Rep-.  471  ;  21  N.  Y.  Supp.,  388.  J 

New  trial  denied.— Upon  the  reversal  of  a  judgment  of  conviction  and 
the  order  denying  a  motion  for  a  new  trial,  on  the  ground  that  the  ftrt* 
proved  do  not  constitute  the  otfense  charged  in  the  indictment,  where  it  if 
manifest  that  no  stronger  case  can  he  made  out  by  the  people,  a  new  trial  k 
uiin**er...'.u;-y  a  ml  should  not  he  ordered.     People  v.  Camp,  51  St  Rep..  & 

Remanding  case.— Where,  upon  appeal  from  a  judgment  of  convicti^ 
in  a  criminal  action,  the  general  term  reversed  the  conviction  and  dis- 
charged the  defendant  on  the  ground  of  the  insufficiency  of  the  indictment* 
t ~ 
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t  decision  of  the  court  of  appeals  that  the  indictment  was  sufficient  and  a 
eversal  of  the  judgment  on  that  ground  do  not  authorize  an  affirmance  of 
he  conviction  in  the  latter  court.  People  v.  Lawrence,  51  St.  Rep. ,  286  ; 
87  N.  Y.,  524.  The  defendant  has  the  right  to  a  review  by  the  general 
erm  upon  the  evidence,  and  the  case  should  be  remanded  to  that  court  for 
,  further  hearing.  Id. 
See  People  v.  Kellogg,  51  St.  Rep.,  102,  103. 

§  544.  New  trial.— When  a  new  trial  is  ordered,  it  shall  pro- 
eed  in  all  respects  as  if  no  trial  had  been  had. 

See  section  462,  ante. 

When  a  new  trial  is  ordered,  it  shall  proceed  in  all  respects  as  though  no 
rial  had  been  had.     People  v.  Palmer,  15  St.  Rep.,  78 ;  109  N.  Y.,  419. 

Upon  a  new  trial,  the  defendant  is  to  be  tried  m  all  respects  as  though  he 
ad  not  been  tried  previously.  People  v.  Webster,  36  St.  Rep.,  837 ;  59 
[un,  402  ;13  N.  Y.  Supp.,  414. 

See  People  v.  Cignarale,  16  St.  Rep.,  155  ;  6  N.  Y.  Cr.,  98. 

§  545.  Defendant  to  be  discharged  on  reversal  of  judgment 
gainst  him,  where  new  trial  is  not  ordered.— If  a  judgment 
gainst  the  defendant  be  reversed,  without  ordering  a  new  trial, 
he  appellate  court  must  direct,  if  he  be  in  custody,  that  he  be 
[ischarged  therefrom,  or  if  he  be  admitted  to  bail,  that  his  bail 
»e  exonerated,  or  if  money  be  deposited  instead  of  bail,  that  it  be 
efunded  to  the  defendant. 

§  546.  Judgment  of  affirmance,  how  to  be  carried  into  effect.— 
)n  a  judgment  of  affirmance  against  the  defendant,  the  original 
udgment  must  be  carried  into  execution,  as  the  appellate  court 
nay  direct,  and  if  the  defendant  be  at  large,  a  bench  warrant 
lay  be  issued  for  his  arrest.  If  a  judgment  be  corrected,  the 
orrected  judgment  must  be  carried  into  execution  as  the  appel- 
ate court  may  direct. 

Amended  by  chap.  360  of  1882. 

This  amendment  introduced,  at  the  end  of  the  first  sentence  of  the  orig- 
aal  section,  the  words  "  and  if  the  defendant  be  at  large,  a  bench  warrant 
lav  be  issued  for  his  arrest." 

lie-sentencing.—  Prior  to  the  act  of  1863  (chap.  226),  there  was  no 
ower  in  the  court  of  appeals,  on  the  reversal  of  a  judgment  of  conviction 
i  a  criminal  case  for  error  in  the  sentence,  either  to  re-sentence  the  pris- 
ner,  or  to  remit  the  case  for  re-sentence  to  the  court  below.  People  r. 
lork,  96  N.  Y.  188,  200  :  Ratzkv  r.  People,  29  Id.  124.  The  above  act  was 
assed  to  remedy  this  defect  in  legislation.  Id.  It  was  continued  in  force, 
s  a  rule  of  procedure,  by  section  962  of  th_  Code,  in  respect  to  actions  pend- 
ig  when  the  Code  of  Criminal  Procvdur  took  effect,  and  was  not  repealed 
y  the  change  in  the  mode  of  bringing  up  cxres  for  review.  People  i\  Boric, 
nte. 

Where  a  prisoner  has  been  convicted  and  sentenced  to  capital  execution 
n  a  day  specified,  and  a  stay  of  execution  granted,  and  the  conviction  was 
ffirmed  by  the  general  tenn,  the  latter  ( .>virt  should  sign  a  warrant  directed 
~>  the  proper  officer  commanding  him  to  execute  the  sentence.  Moett  v. 
'eople,  85  N.  Y.,  373,  383.  It  is  not  strictly  regular  for  such  court  again  to 
tass  sentence  on  the  prisoner.  Id.  It  is  not  material  that  the  court  passing 
hi  sentence  is  differently  (if  legally)  constituted  from  that  which  ailirmea 
he  judgment.    Id. 

§  547.  Judgment  of  appellate  court,  how  entered  and  remitted.— 

WHien  the  judgment  of  the  appellate  court  is  given,  it  must  be 

mtered  in  the  judgment  book,  and  a  certified  copy  of  the  entry 

forthwith  remitted  to  the  clerk  with  whom  the  original  jndg- 

15 
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merit-roll  is  filed,  or,  if  a  new  trial  be  ordered  in  another  county, 
to  the  clerk  of  that  county,  unless  the  judgment  be  rendered  in 
the  absence  of  the  adverse  party,  in  which  case,  the  court  may 
direct  it  to  be  retained,  not  exceeding  ten  days. 

See  Court  of  Appeals  rule,  15. 

See  notes  under  section  549,  post. 

Direction  upon  affirmanoe.— Upon  affirmance  of  judgment  of  convic- 
tion, the  court  is  directed  to  enter  judgment  and  to  remit  a  certified  copy 
thereof  with  the  return  and  decision  of  the  general  term  to  the  trial  court. 
People  c.  Harris,  28  St.  Rep.,  297,  301 ;  4  Silv.  (Sup.  Ct),  537. 

On  affirmance  of  the  judgment  and  order  of  the  court  of  sessions,  the 
clerk  was  directed  to  enter  judgment  and  remit  a  certified  copy  thereof, 
with  the  return  and  decision  of  the  general  term,  to  the  former  court 
People  v.  Sweeny,  36  St.  Rep.,  77 ;  13  N.  Y.  Supp.,  25 ;  People  v.  Bosworth, 
45  St.  Rep.,  520  ;  64  Hun,  83 ;  People  v.  Upton,  29  id.,  777,  779;  9  N.  Y. 
Supp.,  686 

In  People  v.  Morehouse,  25  St.  Rep.,  297  ;  2  Silv.  (Sup.  Ct),  245 ;  6  N.  Y. 
Supp.,  765  :  the  clerk  was  directed,  upon  affirmance  of  judgment  and  order 
denying  a  new  trial,  to  enter  judgment  and  remit  a  certified  copy,  with  tbe 
return  and  decision  of  the  general  term  to  the  trial  court,  pursuant  to  this 
and  the  following  section. 

Direction  upon  reversal. — Upon  reversing  the  judgment  of  convic- 
tion, and  order  denying  a  new  trial,  the  general  term  directed  the  clerk  to 
enter  judgment  and  remit  a  certified  copy  thereof,  with  the  return  and  ite 
decision  to  the  court  of  sessions,  pursuant  to  this  and  the  next  section. 
People  v.  Benedict,  49  St.  Rep.,  288  :  21  N.  Y.  Supp.,  62. 

People  r.  Hill,  47  St.  Rep.,  779  ,  65  Hun,  420 ;  People  v.  Stoddard,  45  St. 
Rep..  916 ;  19  N.  Y.  Supp.,  937  ;  People  c.  Betsinger,  49  St.  Rep.,  598 ;  21  >'. 
Y.  Supp.,  137. 

On  the  reversal  of  the  judgment  and  disallowance  of  the  demurrer,  with 
liberty  to  defendant  to  plead,  the  clerk  was  directed  to  enter  judgment 
and  remit  a  certified  copy  thereof,  witli  the  return  and  decision  or  the  gen- 
eral term,  to  the  court  of  oyer  and  terminer.  People  v.  Crotty,  80  St  Rep., 
46. 

See  also  People  v.  Christy,  47  St.  Rep.,  924;  65  Hun,  853;  People  r. 
Ostrander,  45  St.  Rep.,  555  ;  64 Hun,  83  ;  People  e.  Severence,  51  St  Rep.,  405 ; 
67  Hun,  190  ;  22  N.  V.  Supp.,  96 ;  People  v.  Harris,  28  St.  Rep.,  297  ;  7 N. 
Y.  Supp.,  776  ;  People  v.  Lyons,  17  St.  Rep.,  766  ;  2  N.  Y.  Supp.,  605,  606. 

§  548.  Papers  returned,  to  be  remitted.— The  decision  of  the 
court  and  the  return  shall  be  remitted  to  the  court  below  in  the 
same  form  and  iv.nnner  as  in  civil  actions. 

Amended  bv  chap.  505  of  1884. 

This  amendment  required  the  papers  to  be  remitted  by  the  appellate 
c'ourt. 

See  notes  under  the  preceding  section. 

See  People  v.  Harris,  28  St.  Rep.,  297,  301 ;  4  Silv.  (Sup.  Ct),  537  :  7N.  Y. 
Supp.,  776;  Peopb  v.  Morehouse,  25  St.  Rep.,  297:  2  Silv.  (Sup.  CU 
245:  6  N.  Y.  Supp.,  765;  People  v.  Severence,  51  St  Rep.,  405;  22  N.  Y. 
Supp.,  96  ;  67  Hun,  190  ;  People  v.  Betsinger,  49  St  Rep.,  597  ;  21  N.  Y. 
Sunn.,  137  ;  People  t\  Benedict,  49  St.  Rep.,  283  ;  21  N.  Y.  Supp.,  62  ;  People 


Rep.,  924  ;  65  Hun,  *53 ;  People  v.  Beckwith,  3  St  Rep., 759  ;  42  Hun,  368; 5 
N.  Y.  Cr.,234. 

§  <349*  Jurisdiction  of  appellate  court  ceases,  after  judg- 
ment remitted.— After  the  certificate  of  the  judgment  has  been 
remitted  as  provided  in  section  547,  the  appellate  court  has  no 
further  jurisdiction  of  the  appeal,  or  of  the  proceedings  thereon; 
and  except  as  provided  in  section  543,  all  orders,  which  may  be 

♦See  §  830,  pott. 
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essary  to  carry  the  judgment  into  effect,  must  be  made  by  the 
rt  to  which  the  certificate  is  remitted,  or  by  any  court  to  which 
cause  may  thereafter  be  removed, 
rn'd,  ch.  427  of  1897. 

lis  section  is  a  general  provision  relating  to  all  criminal  appeals,  and  no 
ptionis  made  as  to  capital  cases.  People  v.  Lyons,  17  St.  Rep.,  768;  6 
\  Cr.,  136  ;  2  N.  Y.  Supp.,  605,  606. 

is  mandatory,  and  imposes  an  absolute  duty  upon  the  court  to  which 
judgment  has  been  remitted.     Id. 

the  absence  of  an  application  by  the  attorney-general  or  district  attor- 
under  sections  503  and  504,  ante,  for  re-sentencing  the  prisoner,  the 
isions  of  this  section  are  in  force.    Id. 

the  case  of  a  conviction  of  murder  in  the  first  degree  in  the  court  of 
tral  sessions,  this  court  has  jurisdiction,  after  the  cause  has  been  re- 
ed to  it  after  an  affirmance  by  the  court  of  appeals,  to  name  the  date 
he  infliction  of  the  death  penalty.    Id. 
e  People  v.  Beckwith,  3  St.  Rep.,  759;  42  Hun,  868;  5  N.  Y.  Cr.,  284. 
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PTEB     I.  Bail. 

II.  Compelling  the  attendance  of  witnesses. 
HI.  Examination  of  witnesses,  conditionally. 

IV.  Examination  of  witnesses,  on  commission. 

V.  Inquiry  into  the  insanity  of  the  defendant,  before  or  during 

the  trial,  or  after  conviction. 
VI.  Compromising  certain  crimes,  by  leave  of  the  court. 
VH.  Dismissal  of  the  action,  before  or  after  the  indictment,  for 

want  of  prosecution,  or  otherwise. 

Vni.  Remitting  the  puni  aliment,  in  certain  cases. 
IX.  Proceedings  against  corporations. 
X.  Entitling  affidavits. 

XI.  Errors  and  mistakes,  in  pleadings  and  other  proceedings. 
TIT.  Disposal  of  property,  stolen  or  embezzled. 
friii.  Reprieves,  commutations  and  pardons. 

CHAPTER  L 

BAIL. 

[CLE     I.  In  what  cases  the  defendant  may  be  admitted  to  bafl. 
II.  Bail,  upon  being  held  to  answer,  before  indictment. 
HI.  Bail,  ui>on  an  indictment,  before  conviction. 
IV.  Bail,  ujpon  an  a^  ;>eal. 

V.  Deposit,  instead  of  bail. 
VL  Surrender  of  the  defendant. 

VTL  Forfeiture  of  the  undertaking  of  bail,  or  of  the  deposit  of 

money. 

VTIL  Re-commitment  of  the  defendant,  after  having  given  bail,  oi 
deposited  money  instead  of  baiL 

ARTICLE  I. 

flTHAT  CABES  THE  DEFENDANT  MAY  BE  ADMITTED  TO  BAIL. 

Section  560.  Admission  to  bail,  denned. 

551.  Taking  bail,  denned 

552.  Offenses  not  bailable. 

553.  Admitting  to  bail.    Form  of  undertaking. 
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Section  554.  In  what  cases  lie  may  be  admitted  to  boil,  after  conviction 
and  upon  appeal. 
555.  Nature  of  bail  before  conviction. 
550.  Nature  of  bail  after  conviction  and  upon  appeal. 

8  550.  Admission  to  bail  defined.— When  the  defendant  i& 
held  to  appear  for  examination,  bail  for  such  appearance  may  b*3 
taken  cither, 

1.  By  the  magistrate  who  issued  the  warrant  or  before  whdK* 
the  same  is  returnable  ;  or 

2.  By  any  judge  of  the  supreme  court.  *■ 
§  551.  Taking  bail,  defined.— The  taking  of  bail  consists  in 

acceptance,  by  a  competent  court  or  magistrate,  of  the  urn" 
ing  of  sufficient  bail  for  the  appearance  of  the  defendant  acoonS* 
ing  to  the  terms  of  the  undertaking,  or  that  the  bail  will  pay 
the  people  of  this  state  a  specified  sum. 

See  eighth  amendment  to  Federal  Constitution;  section  5,  art  1,  of 
Constitution. 

The  power  to  admit  to  bail  is  incident  to  the  power  to  hear  and 
People  v.  Van  Home,  8  Barb.,  158:  0  Abb.  N.  C.,  38. 

The  probable  amount  of  defendant's  liability  determines  the  amount 
bail.     People  r.  Tweed,  13  Abb.,  N.  S.,  148,  152.    In  a  proper  case, 
tills  rule  may  be  relaxed.     Id. 

§  552.  Offenses  not  bailable. — The  defendant  cannot  be  Mat-* 
mitted  to  bail  except  by  a  justice  of  the  supreme  court,  where a^ 
is  charged, 

1.  With  a  crime  punishable  with  death; 

2.  With  the  inlliction  of  a  probably  fatal  injury  upon  anotberv 
and  under  such  circumstances,  as  that,  if  deutn  ensue,  the  crupa^ 
would  be  in u Tiler. 

Ain'd  by  chap.  8S0  of  JS95.     In  effect,  January  1,  1890. 

Amended  hy  i  :»;ip.  BfiO.  of  1882. 

This  amendment  introduced,  in  the  first  clause  of  the  original  lection*- 
the  words,  "  except  by  a  judge  of  the  supreme  court  or  by  a  court  of  of*" 
and  terminer." 

Capital  Cases. — The  principles  which  govern  criminal  courts  in  alto*" 
ing  persons,  charged  with  crime,  to  go  at  large  ui>on  bail  were  stated  i& 
Cole  *  case,  4  Abb.  N.  S.,  2W. 

The  fact  that,  upon  a  former  trial  for  murder,  the  jury  disagreed, »  not, 
of  itself,  a  controlling  reason  for  admitting  the  prisoner  to  bail  pending » 
second  trial.     Cole's  case,  ante. 

Even  hi  capital  cases,  the  accused  is  entitled  to  l>e  hailed,  unless  thewwf 
is  evident,  or  the  presumption  is  great.  People  r.  Perry,  8  Abb.  N.  &,*»• 
In  this  ease,  it  was  held  that,  where  the  prisoner  had  been  twice  tried,  and, 
on  both  occasions,  the  jury  were  unable  to  agree  on  a  verdict,  it  was  a 
proper  case  for  exercising  the  power  to  bail. 

§  f>f)3.  In  what  cases  defendant  may  be  admitted  to  bail,  before 
conviction.— If  the  charge  be  for  any  other  crime,  he  may  be 
admitted  to  hail,  before  conviction,  as  follows : 

1.  As  matter  of  right,  in  cases  of  misdemeanor; 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

Misdemeanor. — A  person,  arrested  on  a  warrant  for  a  violation  of  sec- 
tion 442  of  the  Penal  Code,  is  entitled,  as  a  matter  of  right,  to  be  admihvd 
to  bail,  under  tins  section.  Matter  of  Vroeland  f.  Thomas.  15  St  Rep.,  8T»T; 
2N.  Y.  Supp..  !M>. 

Felony. — In  cases  of  felony,  the  prisoner  cannot,  as  a  matter  of  rigbt 
be  admitted  to  bail.  People  v.  Shattuck,  G  Abb.  N.  C.  83.  Whether  he  shall 
be  li.-t  to  bail,  is  a  question  resting  in  the  sound  legal  discretion  of  the 
court,  id. 
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oath  as  to  ownership. 

State  of 

of 88.: 

County  of 

being  duly  sworn,  says,  that  be  is  the 

owner  of  the  personal  property,  mentioned  and  described  in  the  foregoing  un- 
dertaking, and  is  authorized  to,  and  hereby  does,  pledge  and  deposit  the  same, 
as  security  for  the  appearance  of  the  defendant  to  answer  the  complaint  made 
against  him. 
Subscribed  and  sworn  to  before  me, 

the day  of 189..] 

Amended  by  chap.  666  of  1896.    In  effect  June  1, 1896. 

This  amendment  included  acting  sergeant  of  police. 

This  amendment  changed,  in  subd.  2,  original  section,  the  word  state- 
ment "  into  the  word  "statements,"  and  added  all  after  the  first  sentence  id 
subd.  8. 

Where  a  person  is  indicted  for  crime  before  his  arrest,  a  justice  of  the 
supreme  court,  or  a  police  officer,  has  no  power  to  let  him  to  bail  during  tie 
session  of  the  court  having  jurisdiction,  to  try  tiie  indictment,  Babeocks 
Case,  2  Abb.  N.  S.,  204. 

A  person  arrested  on  a  warrant,  issued  on  an  indictment  found  in  ant- 
court  of  criminal  jurisdiction,  may  be  let  to  bail  bv  any  justice  of  the  ' 
supreme  court  of  this  state,  provided  it  shall  apj>ear  that  the  court  having 
cognizance  of  the  offense  and  jurisdiction  to  try  the  same  is  not  sitting  at 
the  time  the  application  for  bail  is  made.     People  r.  Clews,  14  Hun,  90. 

§  555.  Nature  of  bail  before  conviction. — After  the  conviction  of  a  crime 
not  punishable  with  death,  a  defendant  who  lias  appealed,  and  when  there  is  a 
stay  of  proceedings,  but  not  otherwise,  may  he  admitted  to  bail: 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing* fine 
only; 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

§  556*  Nature  of  bail  after  conviction  and  upon  appeal— After  con- 
viction and  upon  appeal,  the  defendant  may  be  admitted  to  bail  as  follows: 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine  only,  on  the  undertak- 
ing of  bail,  that  he  will  pay  the  same,  or  such  part  of  it  as  the  appellate  court 
may  direct,  if  the  judgment  be  affirmed  or  modified  or  the  appeal  be  dismissed, 
or  the  certificate  of  reasonable  doubt  be  vacated  as  provided  in  section  fire 
hundred  and  twenty-nine. 

2.  If  judgment  of  imprisonment  have  been  given,  that  he  will  surrender 
himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or  modified,  or 
upon  the  appeal  being  dismissed,  or  if  the  certificate  of  reasonable  doubt  be 
vacated  as  aforesaid. 

Am'd,  ch.  427  of  1897. 

Section  2060  of  Code  of  Civil  Procedure  is  not  applicable. 

On  appeal. — The  allowance  of  bail,  under  this  section,  is  not  a  matter 
of  right,  out  lies  within  the  discretion  of  the  judge.  People  v.  Baoman,  3 
N.  Y.  Cr.,  458. 

Cases  may  arise  where  it  would  seem  to  be  proper  that  a  convicted  person 
should  be  admitted  to  bail  pending  an  appeal.     Id. 

Bail  Is  to  be  taken  upon  an  appeal  from  a  judgment,  and  not  upon  an  ap- 
peal from  an  order  dismissing  a  writ  of  halwas  corpus.     Id. 

A  party,  convicted  of  a  misdemeanor  and  sentenced,  has  a  right  to  be 
heard  upon  an  application  to  be  let  to  bail,  even  after  the  execution  of  the 
judgment  has  commenced,  where  an  appeal  has  been  taken,  and  a  stay  of 
execution  granted.  People  v.  Folmsbee,  60  Barb.,  480.  He  may.  in  the 
discretion  of  the  justice  oefore  whom  he  is  brought  on  habeas  corpus, « 
let  to  bail,  in  such  a  case,  pending  the  decision  of  the  court  on  the  apnea* 
Id. 

ARTICLE  II. 

BAIL,  UPON   BEING  HELD  TO  ANSWER,  BEFORE  INDICTMENT. 

Section  557,  558.  Admitting  to  bail. 

559.  At  what  time  defendant  may  be  admitted  to  bail  by  a  magis- 

trate. - 

560.  In  cities,  if  crime  be  felony,  application  for  admifukwi  to  wu 

must  l>e  on  notice. 

561.  Form  of  order,  if  made  by  the  court 

562.  Form  of  order,  if  made  by  a  magistrate. 

56B.  If  appYicntum  Vh^  denied  "by  a  magistrate,  no  anbgoqaent  ftp* 
plication  caw  \\e  wuvv\*  \cT  «t\o>2!aet  xaajgfrfaate. 
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>N  564.  Violation  of  last  section  a  misdemeanor.    Admission  to  bail  in 
such  case,  how  revoked  or  vacated. 
065.  Construction  of  last  two  sections 

566.  Decision  final. 

567.  Bail,  by  whom  taken. 

568.  Form  of  undertaking. 

569.  Qualification  of  bail. 
570-572.  Bail,  how  to  justify. 

573.  Bail  may  be  examined  as  to  sufficiency. 

574.  Other  testimony  may  be  received  as  to  their  sufficiency. 

575.  Decision  as  to  their  sufficiency,  and  filing  affidavits  of  jus- 

tification and  undertaking. 

576.  On  allowance  of  bail,  and  execution  of  undertaking,  defend- 

ant to  be  discharged.    Form  of  discharge. 

577.  If  bail  disallowed. 

57.  Admitting  to  bail.— When  the  defendant  has  been  held 
swer,  as  provided  in  section  208,  the  admission  to  bail 
je  by  the  magistrate  by  whom  he  is  so  held,  if  he  be  one  of 
lagistrates  mentioned  in  section  147,  and  the  crime  charged 
misdemeanor,  or  a  felony  punishable  with  imprisonment, 
Kceeding  five  years ;  or  if  he  be  a  judge  of  the  supreme 
;  or  any  judge  authorized  to  preside  in  a  court  having 
Liction  to  tiy  indictments  in  all  cases  where  bail  may  be 
,  before  conviction,  as  provided  in  section  554. 

»nded  by  chap.  300  of  1882. 

amendment  substituted  for  "  as  follows  :  1.  by  any"  the  words  ••  if 

>ne  ;"  for  "  when  "  the  word  "  and,"  and  for  *•  2.  by"  the  words  "  if 

notes  under  section  554,  ante. 

notes  under  section  580.  past . 

recorder  of  the  city  of  Cohoes  is  authorized  to  bail,  upon  an  applica- 

>r  a  postponement  of  the  trial  of  a  disorderly  person,  but  has  no 

ity  to  accept  money  in  lieu  thereof.     Eagan  v.  Stevens,   39  Hun, 

eople  ex  rcl.  Comaford  v.  Dutcher,  83  N.Y.,  240,  it  was  held  that  the 
le  court  had  no  power  to  let  to  bail  one  charged  with  petit  larceny, 
arged  as  a  second  offense.     See  this  section. 

58.  Admitting  to  bail.— When,  by  reason  of  the  degree  of 
•ime,  the  committing  magistrate  has  not  authority  to  ad- 
)  bail,  the  defendant  may  be  admitted  to  bail  by  one  of  the 
:s  having  authority  to  admit  to  bail  in  the  case,  as  pro- 

in  the  second  subdivision  of  the  hust  section,  or  by  the 
to  which  the  depositions  and  statements  are  returned  by 
ommitting  magistrate,  as  provided  in  section  221,  if  the 
>e  triable  therein,  or  if  not,  by  the  court  to  which,  after 
-ment,  it  may  be  sent  or  removed  for  trial. 

59.  At  what  time  defendant  may  be  admitted  to  bail  by  a 
urate.— The  defendant  may  be  admitted  to  bail  by  a  magis- 
as  provided  in  the  hist  two  sections,  upon  being  held  to 
jr,  or  at  any  time  before  the  return  of  the  depositions  and 
nent,  to  the  court.  After  that  time  he  can  be  admitted  to 
mly  by  a  judge  presiding  in  the  court  in  which  the  crime 
ble,  if  it  be  sitting,  or  if  not,  by  one  of  the  magistrates 
oned  in  the  second  subdivision  of  section  557. 
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See  notes  under  scrMon  554,  ant*. 

Under  the  former  provisions  of  the  Revised  Statutes  (2  R.  S.,  728,  section 
56),  one  arrested  upon  a  warrant  after  indictment  might  be  admitted  to  bail 
by  a  justice  of  the  supreme  court  in  the  county  where  he  was  arrested, 
though  the  indictment  waa  found  in  another  county.  People  c.  Clewa,  77 
N.  Y.,  39. 

Where  the  court,  before  whom  the  indictment  is  triable,  is  in  session,  no 
other  tribunal  has  power  to  admit  to  bail.  People  ex  rel.  Sherwin  v.  Mead, 
17  W.  Dig.,  125  ;  2«  Hun,  227  ;  aflTd,  92  N.Y.,  415.  I 

§  560.  In  cities,  if  crime  be  felony,  application  for  admission 
to  bail  must  be  on  notice.— In  the  several  cities  of  this  state,  if 
the  crime  charged  be  a  felony,  the  application  for  admission  to 
bail  must  be  upon  notice  of  at  least  two  days,  to  the  district 
attorney  of  the  county,  unless  the  magistrate  by  order  fixes  a 
shorter  time ;  and  the  committing  magistrate,  upon  the  like 
note,  in  writing,  requiring  him  to  do  so,  must  transmit  the 
depositions  and  statement,  or  a  copy  thereof,  to  the  court  or 
magistrate  to  whom  the  application  for  bail  is  to  be  made. 

§  561.  Form  of  order,  if  made  by  the  court.— If  the  application 
be  to  the  court,  an  order  must  be  made,  granting  or  denying  it 
and  if  it  be  granted,  stating  the  sum  in  which  bail  may  be 
taken. 

§502.  Form  of  order,  if  made  by  a  magistrate.— If  the  appli- 
cation be  to  a  magistrate,  he  must  certify,  in  writing,  lus  deci- 
sion granting  or  denying  the  same  ;  and  if  he  grant  the  applica- 
tion, must  state  in  the  certificate  the  sum  in  which  bail  maybe 
taken;  which  certificate  he  must  cause  to  be  forthwith  iileJ 
with  the  clerk  of  the  court  to  which  the  depositions  and  state- 
ment are  required  to  be  sent. 

Tie  reference  in  People  c.  Petroa,  1  N.  Y.  Cr..  216.  should  be  to  sec- 
tion o42,  ante. 

§  563.  If  application  be  denied  by  a  magistrate,  no  subsequent 
application  can  be  made  to  another  magistrate.— If  an  application 
for  admission  to  bail,  made  to  a  magistrate,  be  denied,  not  more 
than  two  subsequent  applications  therefor  can  be  made  to  other 
magistrates,  except  that  an  application  can  be  made  to  any  mag- 
istrate mentioned  in  subdivision  two  of  section  557,  if  no  appli- 
cation has  been  previously  made  to  a  magistrate  mentioned 
therein. 

§564.  Violation  of  last  section,  a  misdemeanor.  Admission  to 
bail  in  such  case,  how  revoked  or  vacated.— A  violation  of  the 
last  section  is  punishable  as  a  misdemeanor,  and  the  admission 
of  the  defendant  to  bail  contrary  thereto  may  be  revoked  by  the 
magistrate  who  made  it,  or  vacated  by  the  court  to  which  the 
depositions  and  statement  are  or  must  be  sent,  as  provided  in 
section  221,  or  to  which,  after  indictment,  the  action  must  be 
sent  for  trial. 

§  565.  Construction  of  last  two  sections.— The  provisions  of 
the  last  two  sections  shall  not  be  construed  to  limit  the  power 
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of  any  judge  presiding  in  the  court  in  which  the  offense  is 
triable  to  let  the  defendant  to  bail. 

c  PLA.G.     TtaniAinn   final . — r™- -  J-    •   •--    -  *  ^       •     t rnnM:~rrirt 

567.  Bail,  by  whom  taken. 

:  the  defendant  be  admitted  to  bail  by  a  magistrate,  the  bail 
be  taken  by  any  magistrate  in  the  county  wherein  the  defend- 

is  held  to  answer,  as  provided  in  section  two  hundred  and 

I 

tended  by  L.  1904,  chap.  202.    In  effect  Sept.  1,  1904. 

defendant,  in  me  discretion  of  the  magistratej,  and  acknowl- 
edged before  the  magistrate  in  substantially  the  *  following 
form: 

"  An  order  having  been  made  on  the  day  of  ,  18  ,  by 

A.  B.,  a  justice  of  the  peace  of  the  town  of  ,  [or  as  the  case 

may  be],  that  C.  D.  be  held  to  answer,  upon  a  charge  of  [stat- 
ing briefly  the  nature  of  the  crime,]  upon  which  he  has  been 
duly  admitted  to  bail,  in  the  sum  of  dollars ; 

We  [C.  D.,  defendant,  if  the  defendant  join  in  the  under- 
taking], of  [stating  his  place  of  residence  and  occupation]  and 
E.  F.  and  G.  H.,  [stating  place  of  residence  and  occupation], 
surety,  or  sureties  [as  the  case  may  be],  hereby  undertake, 
jointly  and  severally,  that  the  above-named  C.  D.  shall  appear 
and  answer  the  charge  above  mentioned,  in  whatever  court  it 
may  be  prosecuted ;  and  shall  at  all  times  render  himself  amen- 
able to  the  orders  and  process  of  the  court ;  and,  if  convicted, 
shall  appear  for  judgment,  and  render  himself  in  execution 
thereof ;  or  if  he  fail  to  perform  either  of  these  conditions,  that 
we  will  pay  to  the  people  of  the  state  of  New  York,  the  sum  of 
dollars"  [inserting  the  sum  in  which  the  defendant  is 
admitted  to  bail]. 

Amended  bv  chap.  360  of  1882. 

This  amendment  introduced,  after  the  word  "  undertake,"  the  words 
jointly  and  severally  "  in  the  form  of  undertaking  given  in  the  original  sec- 
tion. 

See  notes  under  section  684,  post. 

This  section  prescribes  the  form  of  the  undertaking  of  bail,  when  it  is 
authorized  to  be  taken  in  criminal  cases  by  a  magistrate,  and  subsequent 
sections  specify  the  qualifications  of  bail  and  provide  how  they  are  to  jus- 
tifv.     People  ex  rel.     Gilbert  v.  Laidlaw,  2  St.  Rep..  537  :  102  N.  Y.,  591. 

Sufficiency. — The  written  undertaking  upon  the  bailing  of  prisoners  is 
required  by  this  section  to  be  in  •■substantially"  the  form  therein  given. 
People  v.  Gillman,  35  St.  Rep.,  280  ;  125  N.  Y..  374. 

An  undertaking  of  bail,  given  in  the  form  prescribed  in  this  section,  is  not 
void  because  of  an  omission  to  fill  in  the  blank,  in  the  recital,  intended  for 
the  specification  of  the  nature  of  the  crime.     Id. 

An  omission  to  state  the  offense  in  the  recognizance  does  not  render  the 
undertaking  void.     Id. 

The  liability  of  the  sureties  is  not  affected  by  the  failure  of  the  principal 
to  acknowledge  the  undertaking.     People  r.  Hammond,  26  St.  Rep. ,  486. 

Sufficiency  of  recognizance  in  case  of  manslaughter  in  second  degree. 
People  v.  Brown,  37  St.  Rep.,  178. 
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Breach. — A  bond  conditioned  for  the  appearance  of  the  obligee  at  tin* 
next  term  of  court,  ia  not  broken  by  his  failure  to  appear  at  any  subsequent 
time  other  than  the  term  specified,  though  the  prior  term  was  adjourned  to 
such  time.    People  v.  Swales,  83  Hun,  208. 

The  undertaking  binds  the  surety  for  the  appearance  of  the  prisoner,  not 
merely  to  answer  to  the  specific  charge  upon  which  he  was  admitted  to 
bail,  but  also  that  he  shall  at  all  times  render  himself  amenable  to  the  order 
and  process  of  the  court,  and,  if  convicted,  shall  appear  for  judgment  tod 
render  himself  in  execution  thereof.  People  v.  GilLman,  85  St Eep.,  280: 
125  N.  Y.,  376. 

§  569.  Qualifications  of  bail.— The  qualifications  of  bail  areas 
follows : 

1.  He  must  be  a  resident  and  a  house  holder  or  free  bolder 
within  the  state,  and,  unless  the  magistrate  otherwise  direct, 
within  the  county ; 

2.  He  must  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution ;  but  the  masfis- 
trate,  on  taking  bail,  may  require  two  sureties,  or  may  allow 
two  or  more  to  justify  severally  in  amounts  less  than  that  ex- 
pressed in  the  undertaking,  if  the  whole  justification  be  equiv- 
alent to  that  of  one  sufficient  surety. 

Attorney  cannot  be  surety.    Sup.  Ct  rule,  5. 

§  570.  Bail,  how  to  justify.-Except  as  prescribed  in  the  next 
section,  the  bail  may,  in  the  exercise  of  a  just  discretion,  he 
taken,  and  may  justify,  without  notice  to  the  district  attorney, 
or  reasonable  notice  of  the  intention  to  give  bail  may  be  required 
by  the  court  or  magistrate,  to  be  given  to  the  district  attorney. 
When  given,  the  notice  shall  be  as  prescribed  in  the  next  sec- 
tion. 

§  571.  Bail,  how  to  justify.— In  the  several  cities  of  this  state, 
if  the  crime  charged  be  a  felony,  a  previous  notice  in  writing  of 
at  least  two  days,  of  the  time  and  place  of  giving  the  bail,  must 
be  served  upon  the  district  attorney  of  the  county,  stating : 

1.  The  names,  places  of  residence  and  occupations  of  the  pro- 
posed surety  or  sureties ; 

2.  A  general  description  of  the  real  or  personal  property  of 
the  surety  or  sureties,  in  respect  to  which  they  propose  to  justify 
as  to  their  sufficiency,  with  the  incumbrances  thereon,  by  mort- 
gage, judgment  or  otherwise,  if  any. 

The  district  attorney  may  waive  the  giving  of  the  notice 
herein  provided  for,  or  a  shorter  time  than  two  days  may  be 
directed  by  the  court  or  magistrate  requiring  the  notice. 

§  572.  Bail,  how  to  justify.— The  surety  or  sureties  must  in 
all  cases  justify  by  affidavit,  taken  before  the  magistrate.  The 
affidavit  must  state  that  each  of  the  sureties  possesses  the  quali- 
fications provided  in  section  569. 

§  573.  Bail  may  be  examined  as  to  sufficiency.— The  district 
attorney,  or  the  magistrate,  may  thereupon  further  examine  the 
sureties  upon  oath,  concerning  their  sufficiency,  in  such  manner 
as  the  magistrate  may  deem  proper.     The  questions  put  to  the 
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sureties,  and  their  answers  must  be  reduced  to  writing,  and 
must  be  subscribed  by  them. 

§  574.  Other  testimony  may  be  received  as  to  their  sufficiency, 
— The  magistrate  may  also  receive  other  testimony,  either  for  or 
against  the  sufficiency  of  the  bail,  and  may  from  time  to  time 
adjourn  the  taking  of  bail,  to  afford  an  opportunity  of  proving 
or  disproving  its  sufficiency. 

§  575.  Decision  as  to  their  sufficiency,  and  filing  affidavits  of 
justification  and  undertaking.— When  the  examination  is  closed* 
the  magistrate  must  make  an  order,  either  allowing  or  disallow- 
ing the  bail,  and  must  forthwith  cause  the  same,  with  the  affi- 
davits of  justification,  and  the  undertaking  of  bail,  to  be  filed 
with  the  clerk  of  the  court  to  which  the  depositions  and  state- 
ment must  be  sent,  as  prescribed  in  section  221. 

576.  On  allowance  of  bail,  and  execution  of  undertaking, 
idant  to  be  discharged.  Form  of  discharge.— Upon  the 
allowance  of  the  bail  and  the  execution  of  the  undertaking,  the 
court  or  magistrate  must  make  an  order,  signed  by  him,  with 
bis  name  of  office,  for  the  discharge  of  the  defendant,  to  the 
following  effect: 

"  To  the  sheriff  of  the  county  of  ^  ,  [or,  in  the  city  and 
county  of  New  York,  "  to  the  keeper  of  the  city  prison  of  the 
city  of  New  York :"]  "  A.  B.,  who  is  detained  by  you  on  a  com- 
mitment to  answer  a  charge  for  the  crime  of,  [designating  it 
generally,]  having  given  sufficient  bail  to  answer  the  same,  you 
are  commanded  forthwith  to  discharge  him  from  your  custody." 

§  577.  If  bail  disallowed.— If  the  bail  be  disallowed,  the  defend- 
ant must  be  detained  in  custody  until  lawfully  discharged. 

Amended  by  chap.  360  of  1882. 

This  amendment  changed  the  word  "  discharge  "  in  the  original,  to  the 
word  "  discharged  "  in  the  present  section. 

ARTICLE  III. 

BAIL,  UPON  AN  INDICTMENT  BEFORE  CONVICTION. 

Section  578.  In  misdemeanor,  officer  to  take  defendant  before  a  magistrate. 

579.  In  felony,  to  deliver  him  into  custody. 

580.  Taking  bail,  when  offense  is  bailable. 
581    Bail,  how  put  in;  form  of  undertaking. 

582.  Sections  applicable  to  qualifications  of  baiJ.  to  putting  in  and 
justifying  bail,  and  to  incidental  proceedings. 

8  578.  In  misdemeanor,  officer  to  take  defendant  before  a 
nagistrate.— When  the  crime  charged  in  the  indictment  is  a 
nisdemeanor,  the  officer  serving  the  bench-warrant  must,  if  re- 
quired, take  the  defendant  before  a  magistrate  in  the  county  in 
jrhich  it  is  issued,  or  in  which  lie  is  arrested,  for  the  purpose  of 
riving  bail  as  prescribed  in  sections  302  and  305. 

The  case  of  People  ex  rel,  Sichel  v.  Chapman,  30  How.,  202,  was  one  m 
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which  a  prisoner  had  been  arrested  upon  a  warrant  of  a  police  magistrate 
for  the  purpose  of  an  examination  before  indictment.  So  also  was  the  case 
of  Clark  v.  Cleveland,  6  Hill,  344. 

§  579.  In  felony,  to  deliver  him  into  custody.— If  the  crime 
charged  in  the  indictment  be  a  felony,  the  officer  arresting  the 
defendant  must  deliver  him  into  custody,  according  to  die  com- 
mand of  the  bench-warrant,  as  prescribed  in  section  301. 

§580.  Taking  bail,  when  offense  is  bailable.— When  the  de- 
fendant is  so  delivered  into  custody,  if  the  felony  charged  he 
bailable,  and  the  amount  of  bail  have  been  fixed,  bail  may  1* 
taken  by  the  judge  presiding  in  the  court  in  which  the  indict- 
ment was  found,  or  to  which  it  is  sent  or  removed,  or  by  any 
magistrate  in  the  county  belonging  to  the  class  mentioned  in 
the  second  subdivision  of  section  557. 
See  notes  under  section  557,  ante. 

'%  581.  Bail,  how  put  in;  form  of  undertaking,— The  bail 
must  be  put  in  by  a  written  undertaking,  executed  by  a  sufficient 
surety,  with  or  without  the  defendants,  in  the  discretion  of  the 
magistrate,  and  acknowledged  before  the  court  or  its  clerk  in 
open  court  or  the  magistrate,  in  substantially  the  following  form: 

uAn  indictment  having  been  found  on  the  day  of         , 

18     ,  in  the  county  court  in  the  county  of  Albany  [or  as  thecaa 
may  be],  charging  A.  B.  with  the  crime  of  [designating  it  gene- 
rally], and  he  having  been  duly  admitted  to  bail  in  the  sum  of 
dollars : 

"  We,  A.  B.,  defendant  [if  the  defendant  join  in  the  under 
taking]  and  C.  D.,    surety  or  sureties,  as  the  case  may  be.  of 

f stating  his  place  of  residence  and  occupation]  and  E.  F.,  of 
stating  his  place  of  residence  and  occupation]  hereby  jointly  and 
severally  undertake,  that  the  above-named  A.  B.  shall  appear  and 
answer  the  indictment  above  mentioned,  in  whatever  court  it  may 
be  prosecuted,  and  shall  at  all  times  render  himself  amenable  to 
the  orders  and  process  of  the  court ;  and,  if  convicted,  shall  ap- 
pear for  judgment,  and  render  himself  in  execution  thereof;  or  if 
he  fails  to  perform  either  of  these  condition,  that  we  will  pay  to 
the  people  of  the  state  of  New  York  the  sum  of  dollars," 

[inserting  the  sum  in  which  the  defendant  is  admitted  to  bail] 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  by  chap.  300  of  1882. 

This  amendment,  in  the  first  clause  of  the  original  section,  changed %i  de- 
fendant" into  "  defendants,"  and  introduced  the  words  "  court  or  its  clerk  in 
open  court  or/' and,  in  the  form  given,  inserted  the  words  •'jointly  and 
severally/' 

See  section  593,  post. 

The  failure  of  the  defendant  to  acknowledge  his  signature  to  an  under- 
taking for  his  appearance  for  trial  does  not  affect  the  liability  of  the  sunr 
tios,  who  have  properly  executed  it.  People  v.  Hammond,  26  St  Rep..  4^; 
4  Silv.  (Sup.  Ct),  271  f  7  N.  Y.  Supp.,  219. 

§  582.  Sections  applicable  to  qualifications  of  bail,  to  putting 
in  and  justifying  bail,  and  to  incidental  proceedings.— The  pro- 
visions contained  in  sections  569  to  577,  both  inclusive,  apply  to 
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the  qualifications  of  the  sureties,  and  to  all  the  proceedings  re^ 
specting  the  putting  in  and  justification  of  bail,  and  incidental 
thereto. 

ARTICLE  IV. 

BAIL   UPOX   AN   APPEAL. 

SECTION  583.  Who  mav  admit  to  bail. 

584.  Notice  of  the  application,  when  required. 

585.  Qualifications  of  bail,  and  how  put  in. 

|  583.  Who  may  admit  to  bail.— In  the  cases  in  which  the 
deiendant  may  be  admitted  to  bail  upon  an  appeal,  as  provided 
in  section  556,  the  order  admitting  him  to  bail  may  be  made, 
either  by  the  court  from  which  the  appeal  is  taken,  or  a  judgo 
thereof,  or  by  the  appellate  court,  or  a  judge  thereof,  or  by  a 
judge  of  the  supreme  court 

AmM  by  chap.  880  of  1895.     In  effect  January  1,  1806. 

An  application,  under  this  section,  is  addressed  to  the  sound  discretion  of 
the  court  or  officer.  Peoj>le  v.  Kowe,  58  How.,  8lW.  It  was  held,  in  this 
case,  that  it  was  not  the  right  of  the  prisoner,  after  conviction,  to  be  let  to 
bail,  and  that  the  bare  possibility  that  an  error  may  have  been  committed, 
does  not  entitle  the  prisoner  to  be  bailed.  It  was  atso  held  that  application, 
in  such  c^se,  to  admit  to  bail  should  be  entertained  only  in  cases  of  great 
question  and  difficulty. 

§  584.  Notice  of  the  application,  when  required.— The  court 
or  ofiieer  to  whom  the  application  for  bail  is  made  may  require 
such  notice  thereof  as  he  deems  reasonable,  to  l>c  given  to  the 
district  attorney  of  the  county  in  which  the  verdict  or  judgment 
was  originally  rendered. 

§  585.  Qualifications  of  bail,  and  how  put  in.— The  sureties 
must  possess  the  qualifications,  and  the  bail  must  be  put  in,  in 
all  respects,  in  the  manner  prescribed  by  sections  569  to  577,  both 
inclusive;  except  that  the  undertaking  must  be  to  the  effect  that 
the  defendant  will,  in  all  respects,  abide  the  orders  and  judgment 
of  the  appellate  court  upon  the  appeal,  and  will  surrender  him- 
self in  execution  of  the  judgment,  if  the  certificate  of  reasonable 
doubt  be  vacated,  as  provided  in  §  529. 
Am'd.  ch.  427  of  1897. 

ARTICLE  V. 

DEPOSIT    INSTEAD   OF   BAIL. 

SECTION  586.  Deposit,  when  and  how  made.  m 

587.  May  be  made  after  bail  given,  and  before  forfeiture  ;  and  in 

such  case  bail  discharged. 

588.  Bail  may  be  given  after  deposit ;  and  in  such  case  money  de- 

posited to  be  refunded. 

589.  Deposit  to  be  applied  to  payment  of  judgment  of  fine,  and  sur- 

plus to  be  refunded.  0 

£  586.  Deposit,  -when  and  how  made.— The  defendant,  at  an  v 
ime  after  an  order  admitting  him  to  bail,  or  a  witness  committed 
n   default  of  an  undertaking  to  appear  and  testiiy,  \ws\evu\  o\ 
ntering  into  such  an  undertakings  may  deposit  w\t\\  \\\o,  eowwVs 
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treasurer,  of  the  county  in  which  he  is  held  to  answer  or  appear. 
the  sum  mentioned  in  the  order  or  commitment ;  and  upon  de- 
livering to  the  officer,  in  whose  custody  he  is,  a  certificate  of 
the  deposit,  he  must  be  discharged  from  custody. 

Amended  bv  chap.  220  of  1892. 

This  amendment  extended  this  provision  to  the  case  of  a  witness  com- 
mitted in  default  of  an  undertaking  to  appear  and  testify. 

Disposition  of  deposit. — Moneys  deposited  by  a  third  person  in  lieu  of 
hail  for  a  defendant  in  a  criminal  action  does  not  become  the  property  of 
such  defendant  for  the  purpose  of  paying  and  satisfying  his  obligations  in 
civil  actions  entirely  disconnected  from  the  criminal  action  and  the  subject 
matter  thereof.  McShane  v.  Pinkham,  46  St.  Rep.,  66;  19  N.  Y.  Supp.. 
970. 

The  recorder  of  the  city  of  Cohoes  has  no  authority  to  accept  money  in 
lieu  of  bail.  Eagan  r.  Stevens,  39  Hun,  314.  This  section,  which  provides 
for  a  deposit  in  certain  cases  with  the  county  treasurer,  has  no  application 
to  such  a  case.  Id.  The  deposit  should  have  been  made  with  the  treasurer 
and  not  with  the  recorder.     McShane  v.  Pinkham,  46  St.  Rep.,  66. 

The  county  treasurer  lias  no  authority  to  take  a  deposit  in  lieu  of  bail  ex- 
cept by  virtue  of  this  and  the  following  sections,  and  the  deposit  must  lie 
made  in  strict  compliance  with  the  statute.  People  ex  reL  Gilbert  r.  Laitl- 
law,  2  St.  Rep.,  537  ;  102  N.  Y.,  592. 

This  section  authorizes  the  deposit  to  be  made  by  the  defendant  and  by 
no  one  else.    Id. 

It  is  the  plain  purpose  of  these  sections  to  require  that  the  money  so  depos- 
ited shall,  ior  the  purposes  of  the  deposit,  be  in  fact  the  money  of  the  defend- 
ant.    Id. 

In  all  cases  where  money  is  deposited  in  lieu  of  bail,  it  may  be  applied  in 
payment  of  any  fine  imposed,  and  the  surplus,  if  any,  after  the  fine  has  been 
satisfied,  must  be  returned  to  the  defendant.    Id. 

Anv  person,  making  the  deposit  for  the  defendant,  must  l>e  assumed  to 
have  "known  the  provisions  of  these  sections,  and  the  money  is  thus  devoted 
to  the  purposes  of  the  statute,  and  to  the  use  of  the  defendant.     Id. 

§  587.  May  be  made  after  bail  given,  and  before  forfeiture; 
and  in  such  case  bail  discharged.— If  the  defendant  have  giveh 
bail,  he  may,  at  any  time  before  the  forfeiture  of  the  undertak- 
ing, in  like  manner  deposit  the  sum  mentioned  in  the  under- 
taking ;  and  upon  the  deposit  being  made  the  bail  is  exonerated. 

See  notes  under  preceding  section. 

§  588.  Bail  may  be  given  after  deposit;  and  in  such  case 
money  deposited  to  be  refunded. — If  money  be  deposited,  as  pro- 
vided in  the  last  section,  bail  may  be  given,  in  the  same  manner 
as  if  it  had  been  originally  given  upon  the  order  for  admission 
to  bail,  at  any  time  before  the  forfeiture  of  the  deposit  The 
court  or  magistrate  before  whom  the  bail  is  taken,  must  there- 
upon direct,  in  the  order  of  allowance,  that  the  money  deposited 
be  refunded  bv  the  county  treasurer  to  the  defendant ;  and  it 
must  be  ref unaed  accordingly. 

See  notes  under  section  586,  ante. 

§  589.  Deposit  to  be  applied  to  payment  of  judgment  of  fine, 
and  surplus  to  be  refunded.— When  money  has  been  deposited, 
if  it  remain  on  deposit  and  unforfeited  at  the  time  of  a  judg- 
ment for  the  payment  of  a  fine,  the  county  treasurer  must, 
under   direction  of  the  court,  apply  the   money  in  satisfaction 
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thereof,  and  after  satisfying  the  fine,  must  refund  the  surplus, 
if  any,  to  the  defendant. 

See  notes  under  section  586,  ante. 

Money  deposited  in  lieu  of  bail  is,  for  the  purposes  of  the  criminal  action, 
to  be  considered  as  the  property  of  the  defendant ;  and,  though  it  was  in 
fact  furnished  by  a  thira  person,  it  may  be  applied  in  payment  of  any  fine 
imposednipon  the  defendant  in  the  criminal  action.  People  ex  rel.  Gilbert 
r.  Laidlaw,  2  St.  Rep.,  537  ;  102  N.  Y.,  588  ;  McShane  v.  Pinkham,  46  St 
Rep.,  66;  19  N.  Y.  Supp.,  971. 

ARTICLE  VI. 

SURRENDER  of  the  defendant. 

Section  590.  Surrender,  by  whom,  when,  and  how  made. 

591.  By  whom,  when  and  where,  defendant  may  be  arrested  for  the 

purpose  of  a  surrender. 

592.  On  surrender  before  forfeiture,  money  deposited  to  be  refunded. 

Order  therefor,  how  obtained. 

§  590.  Surrender,  by  whom,  when,  and  how  made.— At  any- 
time before  the  forfeiture  of  the  undertaking,  any  surety  may 
surrender  the  defendant  in  his  exoneration,  or  the  defendant 
may  surrender  himself,  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  of  giving  bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  l)e 
delivered  to  the  officer,  who  must  detain  the  defendant  in  his 
custody  thereon,  as  upon  a  commitment,  and  by  a  certificate  in 
writing,  acknowledge  the  surrender ; 

2.  upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  indictment  or  the  appeal,  as  the  case  may  be, 
is  pending,  may,  upon  a  notice  of  five  days  to  the  district  at- 
torney of  the  county,  with  a  copy  of  the  undertaking  and 
certificate,  order  that  the  bail  be  exonerated  ;  and  on  filing  the 
order  and  the  papers  used  on  the  application,  the  bail  is  exoner- 
ated accordingly. 

See  notes  under  section  586,  ante. 

§  591.  By  whom,  when  and  where,  defendant  may  be  arrested 
for  the  purpose  of  a  surrender.— For  the  purpose  of  surrendering 
the  defendant,  any  surety,  at  any  time  before  he  is  finally 
charged,  and  at  any  place  within  the  state,  may  himself  arrest 
him,  or  by  a  written  authority  indorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  any  person  of  suitable  age  and  dis- 
cretion to  do  so. 

§  592.  On  surrender  before  forfeiture,  money  deposited  to  bo 
refunded.— If  money  have  been  deposited  instead  of  bail  and  the 
defendant  at  any  time  before  the  forfeiture  thereof  surrender 
himself  to  the  officer  to  whom  the  commitment  was  directed 
in  the  manner  provided  in  section  590,  the  court  must  order 
a  return  of  the  deposit  to  the  defendant,  upon  producing  the 
certificate  of  the  officer  showing  the  surrender,  and  upon   a 


240  Code  of  Criminal  Procedure 

notice  of  five  days  to  the  district  attorney,  with  a  copy  of  this 
certificate. 

See  notes  under  section  586,  ante. 

People  ez  rel.  Gilbert  v.  Laidlaw,  2  St.  Rep.,  537;  102  N.  Y.,  592. 

ARTICLE   VII. 

•  forfeiture  of  the  undertaking   of  bail,  or  of  the 
.deposit  of  money. 

Section  593.  In  what  cases,  and  how  ordered. 

594.  When  and  how  forfeiture  may  be  discharged. 

595.  Forfeiture  of  bail,  to  be  enforced  by  action. 

590.  Deposit  of  money  when  forfeited,  how  disposed  ot 

597.  Remission  of  forfeiture. 

598.  Application  to  be  on  notice. 

§  593.  In  what  cases,  and  how  ordered.— If,  without  sufficient 
excuse,  the  defendant  neglect  to  appear  for  arraignment,  or  for 
trial  or  judgment,  or  upon  any  other  occasion  where  his  presence 
in  court  may  be  lawfully  required,  or  to  surrender  himself  in 
execution  of  the  judgment,  the  court  must  direct  the  fact  to  be 
entered  upon  its  minutes ;  and  the  undertaking  of  his  bail,  or 
the  money  deposited,  instead  of  bail,  as  the  case  may  be,  is 
thereupon  forfeited. 

See  notes  under  section  568,  ante. 

Whon  to  appear. — Where  a  criminal  is  bound  by  recognizance  to  appear 
at  court  for  trial,  he  is  bound  to  remain  during  the  trial  to  answer  when  1* 
is  called  any  time  until  the  conclusion  thereof,  and  the  trial  may  be  post- 
poned from  day  to  day,  or  for  several  davs,  without  discharging  his  sun* 
*  ties.     People  ex  rel.  Van  Aken  v.  Milham;  100  N.  Y.,  273;  4  N.  Y.  Cr..  132. 

Under  a  recognizance  for  the  api>earance  of  the  defendant  before  u> 
justice  on  a  specified  day,  and  from  time  to  time  as  directed  by  the  sail 
justice,  he  is  not  required  thereby  to  appear  upon  any  and  every  adjourned 
day,  but  only  when  directed  by  the  justice,  People  v.  Scott.  67*  N.  Y.,  Ssi 
If  "the  proceedings  are  adjourned  at  a  time  when  the  defendant  is  not  present, 
there  cannot  be  a  forfeiture  of  the  recognizance  at  a  subsequent  adjourned 
dav.    Id. 

forfeiture  of  recognizance.— Under  this  section,  if  the  principal  make* 
default  and  his  non-appearance  is  entered  in  the  minutes,  the  recognizance 
becomes  ipso  facto  forfeited.  People  r.  Bennett.  49  St.  Rep..  910.  See 
same  case  on  appeal.  50  St.  Rep..  920  ;  130 N.  Y.,  482.  No  further  or  formal 
order  is  necessary  to  fix  the  liability  of  the  surety.  Id.  Judgment  can  be 
entered  upon  tiling  the  recognizance  and  a  certified  copy  of  the  minutes  of 
the  court.     Id. 

Where  an  order  of  forfeiture  of  bail  is  made  on  failure  of  the  principal  to 
appear,  the  court  has  done  all  that  the  statute  requires  to  make  the  forfeit- 
ure complete.     People  r.  Bennett,  50  St.  Rep.,  926;  136  X.  Y..  482. 

A  failure  of  the  clerk  to  enter  such  order,  until  after  the  principal  has 
been  surrendered,  does  not  render  the  order  nugatory.     Id. 

Where  a  principal  makes  default  and  his  non-appearance  is  entered  in  the 
minutes  of  the  court,  the  recognizance  becomes  ipso  facto  forfeited,  and  no 
further  or  formal  order  is  necessary  to  fix  the  liability  of  the  sureties* 
LI. 

It  then  accrues  and  becomes  absolute  upon  the.  record.  Id.  The  subse- 
quent surrender  of  the  principal  does  not  of  itself  work  an  exoneration  of  the 
sureties.  Id.  An  arrest  of  the  principal  upon  a  bench  warrant  after  a  for* 
feiture,  his  discharge  uj>on  his  entering  into  another  recognizance,  and  h» 
appearing  and  answering  in  accordance  therewith,  constitute  no  defense  to 
an  action  upon  the  first  recognizance.     Id. 


Op  the  State  of  New  York.  241 

§  594.  When  and  how  forfeiture  may  be  discharged.— If,  at 
«ny  time  before  the  final  adjournment  of  the  court,  the  defend- 
ant appear  and  satisfactorily  excuse  his  neglect,  the  court  may 
direct  the  forfeiture  of  the  undertaking  or  deposit  to  be  dis- 
charged, upon  such  terms  as  are  just. 

Discharge. — After  forfeiture,  the  obligation  of  the  surety  continues  until 
lie  is  relieved  or  exonerated  by  the  action  of  the  court,  or  in  some  other  law- 
ful manner.  People  c.  Bennett,  49  St.  Rep.,  910.  The  subsequent  surrender 
<rf  the  principal  does  not,  of  itself,  work  an  exoneration.  Id.  His  arrest 
and  discharge  upon  another  recognizance  are  no  defense  to  an  action  on  the 
first  recognizance.     Id. 

The  practice  of  judges  of  the  court  of  common  pleas  of  discharging  judg- 
ments upon  recognizances  in  criminal  cases,  was  condemned  in  People  o. 
Coman,  5  Daly,  527;  49  How.,  91. 

§  595.  Forfeiture  of  bail,  to  be  enforced  by  action.— If  the  for- 
feiture be  not  discharged,  as  provided  in  the  last  section,  the 
district  attorney  may,  at  any  time  after  the  adjournment  of  the 
court,  proceed  against  any  surety  upon  his  undertaking.  Such 
proceeding  shall  be  by  action  only,  except  in  the  city  and  county 
of  New  York,  where  it  shall  be  in  the  method  now  prescribed 
"by  special  statute. 

§  596.  Deposit  of  money  when  forfeited,  how  disposed  of— If, 
"by  reason  of  the  neglect  of  the  defendant  to  appear,  as  provided 
in  section  593,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  be  not  discharged  or  remitted,  as  provided  in  sec- 
tions 594  and  597,  the  county  treasurer  with  whom  it  is  deposited 
may  at  any  time  after  the  final  adjournment  of  the  court  apply 
the  money  deposited  to  the  use  of  the  county. 

§597.  Kemission  of  forfeiture.— After  the  forfeiture  of  the 
undertaking  or  deposit,  as  provided  in  this  article,  the  court  di- 
recting the  forfeiture,  the  county  court  of  the  county,  or  in  the 
city  of  New  York,  the  supreme  court  may  remit  the  forfeiture  or 
any  part  thereof,  upon  such  terms  as  are  just 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

See  section  350  of  Code  of  Civil  Procedure. 

General  sessions. — The  judges  of  the  court  of  general  sessions  are  given 
concurrent  jurisdiction  with  the  common  pleas  to  entertain  and  determine 
an  application  for  the  remission  of  a  recognizance  and  to  vacate  the  judg- 
ment entered  thereon.  People  c.  Street,  38  8t.  Rep.,  fcOl  ;  14  N.  Y.  Supp., 
778.     The  determination  of  either  tribunal  Ls  res  adjudicata.     Id. 

Essentials  for  vacation.— Requisites  to  warrant  vacation  of  judgment 
entered  on  a  forfeited  recognizance.  People  v.  Weber,  31  St.  Kep.,  552  ; 
People  v.  Kurtz,  id.,  276. 

A  judgment  on  a  forfeited  recognizance  will  not  be  discharged  because 
of  the  illness  of  the  surety  at  the  time  the  recognizance  was  forfeited. 
People  v.  Meehan,  14  Daly,  333. 

A  judgment  entered  against  surety  and  principal  respectively,  on  a  for- 
feited recognizance,  will  be  canceled  on  motion,  upon  proof  that,  subse- 
quent to  the  forfeiture,  the  accused  api>eared,  was  tried  and  paid  the  fine 
imposed.     People  v.  Boessemeeker,  27  W.  Dig.,  387. 

To  warrant  the  discharge  of  a  judgment  upon  a  forfeited  recognizance, 
it  must  be  shown  to  the  court  that  the  accused  did  not  escape  conviction 
through  the  absence  of  prosecutor  and  witness.  Adolph  v.  Flegenheimer, 
15  St.  Rep.,  376. 

An  application  to  be  relieved  from  the  forfeiture  of  a  recognizance  will 
16 
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not  be  granted  unless  it  appears  that  the  expense  of  recapture  of  the  Prin- 
cipal and  the  costs  of  the  proceedings  to  enforce  the  forfeiture,  have  been. 
paid.     People  v.  Kelly,  8  Mis.    Rep.,    223. 

This  and  the  next  section  give,  in  terms,  to  the  court  an  almost  absolute 
discretion  to  remit  the  forfeiture  of  undertakings  given  for  the  appearance 
of  a  i>ersou  to  answer  a  criminal  charge.  People  r.  Spear,  1  N.  Y.  Cr.f  54ft. 
But  the  exercise  of  such  discretion  should  he  based  upon  some  principle, 
that  will  l>est  promote  the  welfare  of  the  public,  including  the  sufferers  by 
the  forfeiture.  Id.  The  forfeiture  should  be  remitted  only  in  a  case  of  ex- 
treme hardship,  and  not  for  reasons  founded  only  on  sympathy  or  senti- 
ment.   Id. 

When  and  upon  what  proof,  a  judgment  entered  upon  a  forfeited  recog- 
nizance, should  be  vacated.  People  c.  Lasher,  34  St.  Rep.,  624 ;  People  *. 
Brady,  id.,  307:  People*.  Goltze,  29  id.,  503;  People  r.  Madden,  id., 508; 
People  v.  Baer,  28  id.,  412 ;  People  v.  Devine,  id.,  404  ;  People  t>.  Peristein, 
id.,  402,  171 ;  People  v.  Ketterlv,  id,  180  ;  People  v.  Smith,  i<L,  181 ;  Peopb 
v.  Brady,  id.,  170  ;  People  v.  Samuels,  id.,  168 ;  People  v.  Carroll,  id.,  18; 
Peonle  v.  Tietjen,  id.,  13  ;  People  v.  Higgins,  27  id.,  974 ;  People  v.  Grossman, 
25  id.,  754  ;  People  t\  Jolinson,  23  id.,  631. 

Action  to  recover  back. — An  action  will  lie  to  recover  moneys  paid  an 
a  forfeited  recognizance,  on  refusal,  after  the  judgment  has  been  vacated 
and  an  order  for  repayment  made.  O'Donnell  t\  Mayor,  etc.,  36  St  Rep., 
988. 

Compromise. — The  court  cannot  direct  a  compromise  of  a  judgment 
entered  on  a  forfeited  recognizance.    People  v.  Rofrano,  80  St.  Rep.,  437. 

Bastardy. — Whether  the  forfeiture  of  an  undertaking  in  bastardy  pro- 
ceedings, can  be  remitted,  is  doubtful.    People  v.  Lavery,  34  St.  -Rep.,  97. 

See  People  v.  Nooney,  45  St.  Rep.,  619  ;  64  Hun,  171 ;  19  N.  Y.  Sqp, 
134. 

§  598.  Application  to  be  on  notice.— The  application  must  be 
upon  at  least  five  days'  notice  to  the  district  attorney  of  the 
county  served  with  copies  of  the  affidavits  and  papers  on  which 
it  is  founded,  and  can  be  granted  only  upon  payment  of  the 
costs  and  expenses  incurred  in  the  proceedings  for  the  enforce- 
ment of  the  forfeiture. 

Amended  by  chap.  360  of  1882. 

This  amendment  inserted,  after  the  word  "  county  n  in  the  original  eeo* 
tion,  the  word  "served." 

See  notes  under  preceding  section. 

See  People  v.  Nooney,  45  St.  Rep.,  619 ;  64  Hun,  171 ;  19  N.  Y.  Sim, 
134. 

•      ARTICLE  Vin. 

RE-COMMITMENT  OP  THE  DEFENDANT,   AFTEB  HAVING  QTYJS 
BAIL,  OR  DEPOSITED  MONEY  INSTEAD  OF  BAIL. 

Section  599.  Court  may  direct  arrest  of  defendant. 

600.  Contents  of  the  order. 

601.  Defendant  may  be  arrested  in  any  county. 

602.  If  for  failure  to  appear  for  judgment,  defendant  must  be  com- 

mitted. 

603.  If  for  other  cause,  he  may  be  admitted  to  baiL 

604.  Bail  in  such  case,  by  whom  taken. 

605.  Form  of  undertaking. 

606.  Qualifications  of  bail,  and  how  put  in. 

§  599.  Court  may  direct  arrest  ofdefendant.— The  court  to  which 
tlie  committing  magistrate  returns  the  deposition  and  statement, 
or  in  which  an  indictment  or  appeal  is  pending,  or  to  which* 
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judgment  on  appeal  is  remitted  to  be  carried  into  effect,  may,  by 
an  order  entered  upon  its  minutes,  or  if  the  court  be  not  in 
session,  any  judge  thereof  may  direct  the  arrest  of  the  defend- 
ant, and  his  commitment  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  he  was  admitted  to  bail,  and  his  deten- 
tion until  legally  discharged,  in  the  following  cases : 

1.  When,  by  reason,  of  his  failure  to  appear,  he  has  incurred 
a  forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof,  as 
provided  in  section  593 ; 

2.  When  it  satisfactorily  appears  to  the  court  that  hisbail,  or 
either  of  them,  are  dead,  or  insufficient,  or  have  removed  from 
the  state ; 

3.  Upon  an  indictment  being  found,  in  the  cases  provided  in 
section  306. 

Amended  bv  chap  360  of  1882. 

This  amendment  inserted,  in  the  first  part  of  the  original  section,  the 
words  "  or  if  the  court  be  not  in  session,  any  judge  thereof  may." 
See  sections  299,  300,  306,  475  and  593,  ante. 

§600.  Contents  of  the  order.— The  order  for  the  recommit- 
ment of  the  defendant  must  recite,  generally,  the  facts  upon 
which  it  is  founded,  and  direct  that  the  defendant  be  arrested 
by  any  sheriff,  constable,  marshal  or  policeman  in  this  state,  and 
committed  to  the  officer  to  whose  custody  he  was  committed,  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until  legally 
discharged. 

§  601.  Defendant  may  be  arrested  in  any  county.— The  de- 
fendant may  be  arrested  pursuant  to  the  order,  upon  a  certified 
copy  thereof,  in  any  county,  in  the  same  manner  as  upon  a  war- 
rant of  arrest ;  except,  that  when  arrested  in  another  county, 
the  order  need  not  be  endorsed  by  a  magistrate  of  that  county. 

§  602.  If  for  failure  to  appear  for  judgment,  defendant  must  be 
committed.— If  the  order  recite,  as  the  ground  upon  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment  upon 
conviction,  the  defendant  must  be  committed  according  to  the 
requirement  of  the  order. 

J  603.  If  for  other  cause,  he  may  be  admitted  to  bail.— If  the 
er  be  made  for  any  other  cause,  and  the  crime  be  bailable, 
the  court  may  fix  the  amount  of  bail,  and  may  direct  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed,  which 
must  be  specified  in  the  order. 

|  604.  Bail  in  such  case,  by  whom  taken.— When  the  defend- 
ant is  admitted  to  bail,  the  bail  may  be  taken  by  any  magistrate 
in  the  county,  having  authority,  in  a  sicrlar  case,  to  admit  to 
bail  upon  the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  prescribed  in  sections  557  and  558,  or  by  any  other 
magistrate  to  be  designated  by  the  court. 

§  605.  Form  of  undertaking.— When  bail  is  taken  upon  the 
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recommitment  of  tne  defendant,  the  undertaking  of  bail  must 
be  in  substantially  the  following  form  : 

"  An  order  having  been  made  on  the  day  of         ,  18 

by  the  court  of  [naming  the  court],  that  A.  B.  be  admitted  to 
bail  in  the  sum  of  dollars,  in  an  action  pending  in  that 

court  against  him  in  behalf  of  the  people  of  the  state  of  New 
York,  upon  an  [information,  presentment,  indictment  or  appeal, 
as  the  case  may  be.] 

"  We  A.  B.,  defendant  [if  the  defendant  join  in  the  undertak- 
ing,! and  C.  D.,  surety  of  [stating  his  place  of  residence  and 
occupation,]  and  E.  F.,  surety  of  [stating  his  place  of  residence 
and  occupation,]  hereby  jointly  and  severally,  undertake  that 
the  above-named  A.  B.  shall  appear  in  that  or  any  other  court 
in  which  his  appearance  may  be  lawfully  required,  upon  that 
[information,  presentment,  indictment  or  appeal,  as  the  case 
may  be,]  and  shall  at  all  times  render  himself  amenable  to  ite 
orders  and  process,  and  appear  for  judgment  and  surrender  him- 
self in  execution  thereof  or  if  he  iail  to  perform  either  of  these 
conditions,  that  we  will  pay  to  the  people  of  the  state  of  New 
York  the  sum  of  dollars,  [inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail.] 

Am'd  by  chap.  360  of  1882. 

This  amendment  inserted,  before  the  word  "  undertake  "  in  the  original 
section,  the  words  "  jointly  and  severally." 

§  606.  Qualifications  of  bail  and  how  put  in.— The  bail  most 
possess  the  qualifications,  and  must  be  put  in,  all  respects,  in 
the  manner  prescribed  by  sections  569  to  577,  inclusive. 


CHAPTER  II. 

COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

SECTION  607.  Subpoena,  defined. 

608.  Magistrate  may  issue  subpoenas,  on  information  or  presentment 

609.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand 

jury- 

610.  He  may  also  issue  subpoenas,  for  the  people,  on  trial  of  an  indict- 

ment. 

611.  Clerk  may  issue  blank  subpoenas,  for  witnesses  for  defendant, 

on  trial. 

612.  Form  of  subpoena, 

613.  Requirement  in  subpoena,  to  produce  books,  papers  and  docu- 

ments. 

614.  Subpoena,  by  whom  served. 

615.  How  served.  „  « 

616.  Payment  of  expenses  of  witness,  when  he  is  from  without  the 

count v,  or  is  poor. 

617.  Same.  " 

618.  Witnesses  residing  or  served  with  subpoena,  out  of  the  count/. 

when  and  how  compelled  to  attend. 

619.  Disobedience  to  subpoena,  or  refusal  to  be  sworn  ortoteitifr 

how  punished. 

§  607.  SubpoBna,  defined.— The  process  by  which  the  attend* 
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ice  of  a  witness,  before  a  court  or  magistrate  is  required,  is  a 
ibpoena. 

s  (508.  Magistrate  may  issue  subpoenas,  on  information  or  pre- 
ntment.— A  magistrate,  before  whom  an  information  is  laid, 
ay  issue  subpcenas,  subscribed  by  him,  for  witnesses  within 
ie  state,  either  on  behalf  of  the  people  or  of  the  defendant. 

§  609.  District  attorney  may  issue  subpoenas  for  witnesses  be- 
re  grand  jury.— The  district  attorney  of  the  county  may  issue 
ibpcenas,  subscribed  by  him,  for  witnesses  within  the  state,  in 
ipport  of  the  prosecution  or  for  such  other  witnesses  as  the 
rand  jury  may  direct,  to  appear  before  the  grand  jury,  upon  an 
ivestigation  pending  before  them. 

§  610.  He  may  issue  ^ubpoenas  for  the  people,  on  trial  of  an 
idictment.— The  district  attorney  may,  in  like  manner,  issue 
lbpcenas  subscribed  by  him,  for  witnesses  within  the  state,  in 
ipport  of  an  indictment,  to  appear  before  the  court  at  which  it 

to  be  tried. 

A  willful  dL:  bedien  fa  subpoena  issued  by  a  district  attorney  in  a 
•iminal  action,  was  nut  an  indictable  offense  under  the  Revised  Statutes, 
lerwin  v.  P  \,ple,  100  N.  Y.,  ar>l. 

§  611.  Clerk  may  issue  blank  subpcenas  for  witnesses  for  de- 
>ndant,  on  trial.— The  clerk  of  a  court  at  which  an  indictment 

to  be  tried,  must  at  all  times,  upon  the  application  of  the  de- 
jndant,  and  without  charge,  issue  as  many  blank  subpoenas, 
nder  the  seal  of  the  court  and  subscribed  by  him  as  clerk,  for 
itnesses  within  the  state,  as  may  be  requirea  by  the  defendant. 

§  612.  Form  cf  subpoena.— A  subpoena,  authorized  by  the  last 
>ur  sections,  must  be  substantially  in  the  following  form : 

u  In  the  name  of  the  people  of  the  state  of  New  York : 

"  To  A.  B. 

"  You  are  commanded  to  appear  before  C.  D.,  a  justice  of  the 
eace  of  the  town  of  ,  [or  "  the  grand  jury  of  the 

Dunty   of  ,"  or  "  the  countv  court   of   the   county  of 

,"  or  as  the  case  mav  be],  at  [naming  the  place,]  on 
stating  the  day  and  hour,]  as  a  witness  in  a  criminal  action  prese- 
nted by  the  people  of  the  state  of  New  York,  against  E.  F. 

"Dated  at  the  town  of  ,  [as  the  case  may  be,]  the 

ay  of  ,  18    . 

;'  G.  H.,  justice  of  the  peace,"  [or  "  L  K,  district  attorney,"  or 
By  order  of  the  court,  Lf  M.,  clerk,"  as  the  case  may  be.] 
Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

§  618.  Requirement  in  subpoena  to  produce  books,  papers 
nd  documents. — If  chattels,  books,  papers  or  documents  be 
squired,  a  direction  to  the  following  effect  must  be  contained  in 
ie  subpoena :  "  And  you  are  required  also,  to  bring  with  you  the 
allowing,"  [describing  intelligibly  the  chattels,  books,  papers  or 
ocuments  required.] 

Am'd,  ch.  647,  1897.     To  take  effect  Sept.  1, 1897. 

This  section  provides  for  a  subpoena  due**  teeiim.  People  eSr  ret.  Webster  v. 
Tan  Tnssel,  46  St.  Rep.,  583 ;  64  Hun,  449,  450;  19  N.  Y.  Snpp.,  644:  afTg 
7  id.,  941. 
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§  614.  SubpcBna,  by  whom  served.-A  peace  officer  must 
serve,  in  his  county,  city,  town  or  village,  as  the  case  may  be, 
any  subpoena  delivered  to  him  for  service,  either  on  the  part  of 
the  people  or  of  the  defendant ;  and  must  make  a  written  return 
of  the  service,  subscribed  by  him,  stating  the  time  and  place  of 
service,  without  delay.  A  subpoena  may,  however,  be  served 
by  any  other  person. 

§(115.  How  served.— A  subpoena  is  served,  by  delivering  it, 
or  by  showing  it,  and  delivering  a  copy  thereof,  to  the  witnea 
personally. 

§  616.  Pees  of  witnesses  In  behalf  of  the  people.— A  witness  in  h*. 
half  of  the  people  in  a  criminal  action  in  a  court  of  rec  rd  is  entitled  to  th? 
same  fees  and  mileage  as  a  witness  in  a  civil  action  in  tlie  same  court,  payable 
by  the  treasurer  of  the  county  upon  the  certificate  of  the  clerk  of  the  emir 
stating  the  number  of  days  the  witness  actually  attended  and  the  number  if 
miles  traveled  by  him  in  order  to  attend.  Such  certificates  shall  only  be  is^l 
by  the  clerk  upon  the  production  of  the  affidavit  of  the  witness,  stating  that  be 
attended  as  such  either  on  subpoena  or  request  of  the  district  attorney,  th' 
number  of  miles  necessarily  traveled  and  the  duration  of  attend  ;nce.  An  itfi- 
cer  in  any  state  department  who  attends  as  a  witness  under  this  section  in  hi< 
official  capacity,  or  in  consequence  of  any  official  action  taken  by  him,  ar.'l 
who  receives  a  fixed  sum  in  lieu  of  expenses,  or  who  is  entitled  to  receive  the 
actual  expenses  incurred  by  him  in  the  discharge  of  his  official  duties,  is  dc4 
entitled  to  the  compensation  herein  provided. 

Am'd  by  chap.  98  of  1899.     In  force  Sept.  1,  1899. 

§  617.  Fees  of  defendant's  witnesses.— In  any  such  action, 
the  court  may  also,  in  its  discretion,  by  order,  direct  the  coudij 
treasurer  to  pay  a  reasonable  sum,  to  be  specified  in  the  order,  to 
any  witness  attending  in  behalf  of  the  defendant,  not  exceeding 
the  amount  payable  to  a  witness  in  a  civil  action  in  the  same 
court     Upon    the   production   of  the  order   or  a  certified 0KB 

thftrtmf.  t.lift  p.nnntv  Lr^n^nrpr  y«»^»  * ^  *'    ■■^■^B^gLg**' 

'  §  618b.  Judge  may  order  witness  to  enter  into  an  undertaking 

\         for  appearance  or  be  committed  on  refusal  to  comply  therewith. 
1  Whenever  a  judge  of  a  court  of  record  in  this  state  is  satisfied, 

|         by  proof  on  oath,  that  a  person  residing  or  being  in  this  state  is 
\         a  necessary  and  material  witness  for  the  people  in  a  criminal  ac- 
tion or  proceeding  pending  in  any  of  the  courts  of  this  state,  he 
may,  after  an  opportunity  has  been  given  to  such  person  to  appear 
before  such  judge  and  be  heard  in  opposition  thereto,  order  such 
person  to  enter  into  a  written  undertaking,  with  such  sureties  and 
,         in  stick  sum  as  he  may  deem  proper,  to  the  effect  that  he  will  appear 
and  testify  at  the  court  in  which  such  action  or  proceeding  may  be 
\        heard  or  tried,  and  upon  his  neglect  or  refusal  to  comply  with  the 
order  for  that  purpose,  the  judge  must  commit  him  to  such  place. 
other  than  a  state  prison,  as  he  may  deem  proper,  until  he  comply 
or  be  legally  discharged. 

Inserted  by  L.  1004.  chap.  437.    In  effect  May  17,  1904. 

ow  »t'i:uuii8  o-io  ;  cvm  oi  v^oue  oi  ^ivu  rroceaure ;  subd.  4,  section  1« 
Penal  Code.  ~ 

The  caw  of  People  r.  Sharp.  10  St.  R«-p..  522  ;  45  Hun,  4W;5N.x.  w., 
465,  was  reversed  in  12  ;St.  Rep..  JIT  ;  lu7  N.  Y.,  427. 
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nishment. — This  section  provides  that,  for  disobedience  to  a  subpoena, 

itness  may  be  punished  in  the  manner  prescribed  by  the  Civil  Code. 

b  ex  rel.  Webster  v.  Van  Tassell,  46  St.  Rep.,  583;  64  Hun,  450;  19  N.  Y. 

,644. 

i  section  includes  only  proceedings  for  the  punishment  of  a  witness 

lisobeys  a  subpoena  or  refuses  to  be  sworn  or  testify  in  a  criminal  case. 

b  ex  rel.  Munsell  v.  Court,  etc. ,  36  Hun,  280. 

Lictment. — The  disobedience  of  a  subpoena  is  not  under  our  statute  a 

lal  offense  punishable  by  indictment.  Sherwin  v.  People,  92  N.  Y.,  415, 

f.  Cr.,  524. 

ltempt. — This  section  makes  a  disobedience  to  a  subpoena,  or  refusal 

sworn  or  testify,  a  criminal  contempt.   People  ex  rel  Munsell  v.  Court. 

01  N.  Y.,  251. 


CHAPTER  III. 

EXAMINATION  OF  WITNESSES,  CONDITIONALLY. 

3N  620.  Witnesses  to  be  examined  conditionally,  for  the  defendant  as 
provided  in  this  chapter. 

621.  In  what  cases  defendant  may  apply  for  order. 

622.  Application,  on  what  facts  to  be  founded, 

623.  If  during  term,  to  be  made  to  the  court. 

624.  If  not  during  term,  to  whom  to  be  made. 

625.  The  order,  when  granted  and  what  to  contain. 

626.  If  made  by  the  court,  may  direct  examination  before  a  judge 

or  magistrate.    If  made  by  a  judge,  examination  to  be  before 
him. 

627.  On  proof  of  service,  if  district  attorney  absent,  examination  to 

proceed. 

628.  If  facts  on  which  order  was  founded,  be  disproved,  exami- 

nation not  to  proceed. 

629.  Testimony,  how  taken  and  authenticated. 

630.  Deposition,  how,  by  whom  and  when  filed. 

631.  When  it  may  be  read  in  evidence. 

632.  When  to  be  excluded. 

633.  On  reading  the  deposition,  on  trial,  what  objections  may  be 

taken. 

634.  Attendance  of  witness  for  examination,  how  compelled. 

635.  Disobedience  of  witness,  how  punished. 

120.  Witnesses  to  be  examined  conditionally  for  the  defend- 
is  provided  in  this  chapter.— When  a  defendant  has  been 
to  answer  a  charge  of  a  crime,  he  may,  either  before  or 
indictment,  have  witnesses  examined  conditionally  on  his 
f,  as  prescribed  in  this  chapter,  and  not  otherwise. 

notes  under  section  633,  post. 

»  chapter  makes  no  provision  for  an  examination  of  witnesses  before 
•y  the  people. 

provisions  of  section  885  of  Code  of  Civil  Procedure  do  not  apply  to 
lal  cases.     People  v.  Squire,  4  N.  Y.  Cr.,  582. 

121.  In  what  cases  defendant  may  apply  for  order.— When  a 
rial  witness  for  the  defendant  is  about  to  leave  the  state,  or 
sick  or  infirm,  as  to  afford  reasonable  grounds  for  appre- 
ing  that  he  will  be  unable  to  attend  the  trial,  the  defendant 
apply  for  an  order  that  the  witness  be  examined  condition- 

subd.  5,  section  872  of  Code  of  Civil  Procedure, 
note  in  1  Silv.  (Sup.  Ct),  2. 
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§  622.  Application,  on  what  facts  to  be  founded. — The  applica- 
tion must  be  ma-ie  upon  allidavit,  showing: 

1.  The  nature  of  the  crime  charged  ; 

2.  The  state  of  the  proceedings  in  the  action  ; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testi- 
mony is  material  to  the  defense  of  the  action ;  and 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or 
infirm  as  to  afford  reasonable  grounds  for  apprehending  that  he 
will  be  unable  to  attend  the  trial. 

§  623.  If  during  term,  to  be  made  to  the  court The  applica- 
tion, if  made  during  the  term,  must  be  made  to  the  court 

§  624.  If  not  during  term,  to  whom  to  be  made. — If  not  made 
during  the  term,  it  may  be  made  as  follows: 

i.  \Vheii  the  indictment  is  [lending  in  the  supreme  court,  or  in 
a  county  court  other  than  in  the  city  of  New  York,  to  a  judge  of 
the  supreme  court,  or  to  the  county  judge; 

2.  When  the  indictment  is  pending  in  the  court  of  general  ses- 
sions of  the  city  of  New  York,  to  the  recorder  or  city  judge  or 
judge  of  general  sessions,  or  one  of  the  judges  of  the  supreme 
court  in  that  city  ; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the  re- 
corder or  city  judge  of  the  city  in  which  it  is  pending. 

Am'd  by  cbap.  880  of  1895.  In  effect  January  1,  1896. 
§  625  The  order,  when  granted  and  what  to  contain. — If  the 
court  or  officer  be  satisfied  that  the  examination  of  the  witness 
is  necessary  to  the  attainment  of  justice,  an  order  must  be  made, 
that  the  witness  be  examined  conditionally,  at  a  specified  time 
and  place,  and  that  a  copy  of  the  order,  and  of  the  affidavit  on 
which  it  was  granted,  be  served  on  the  district  attorney,  within 
a  specified  time  before  that  fixed  for  the  examination. 

§  626.  If  made  by  the  court,  may  direct  examination  before  a 
Jud&e  or  magistrate.  If  made  by  a  judge,  examination  to  be  be- 
fore him — If  the  order  be  made  by  the  court,  it  may  direct  that 
the  examination  be  taken  before  a  judge  thereof,  or  before  a 
magistrate  in  the  county,  to  be  named  in  the  order.  If  made  by 
any  of  the  officers  mentioned  in  section  624,  it  must  direct  the 
examination  to  be  taken  before  him. 

This  statute  only  authorizes  a  commission  to  take  testimony  to  be  read  on 
the  trial  of  an  indictment.  People  v.  Haight,  3  N  Y.  Cr.,  61 ;  13  Abb.  N.  C, 
197.  But  the  testimony  of  a  witness  residing  out  of  the  state  cannot  be  taken 
on  commission  to  be  read  before  commissioners  appointed  to  examine  and 

report  on  the  sanity  of  a  defendant.     Id. 

$  627.  On  proof  of  service,  if  district  attorney  absent,  ex- 
amination to  proceed.— On  proof  i ■L-ing  furnished  to  the  officer 
before  whom  the  examination  is  appointed,  of  the  service  upon 
the  district  attorney,  of  a  copy  of  the  order  and  of  the  affidavit 
on  which  it  was  granted,  if  no  counsel  appear  on  the  pait  of  the 
people,  the  examination  must  proceed. 

§  628.  If  facts  on  which  order  was  founded,  be  disproved,  ex- 
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amination  not  to  proceed.— If  the  district  attorney  or  other 
counsel  appear  on  the  part  of  the  people,  and  it  be  shown  to 
the  satisfaction  of  the  court  or  officer,  by  affidavit  or  other 
proof,  or  on  the  examination  of  the  witness,  that  he  is  not  about 
to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the  trial, 
the  examination  cannot  take  place  ;  otherwise  it  must  proceed. 
§  629.  Testimony,  how  taken  and  authenticated.— The  testi- 
mony given  by  the  witness  must  be  reduced  to  writing,  and 
authenticated  in  the  same  manner  as  the  testimony  of  a  witness 
taken  in  support  of  an  information,  as  prescribed  in  section  200. 

See  section  200,  ante,  and  notes  under  such  section. 
See  People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 

§  630.  Deposition,  how,  by  whom  and  when  filed.— The  de- 
position must  be  retained  by  the  officer  taking  it,  and  filed  by 
him  in  the  office  of  the  clerk  of  the  court  without  unnecessary 
delay. 

The  officer  acts  ministerially  in  taking  and  reducing  the  evidence  of  the 
witness  to  writing.  Hewlett  v.  Wood,  67  N.  Y.,  399.  He  cannot  judicially 
determine  any  question  that  may  be  made,  or  control  the  counsel  in  the 
examination.  Id.  He  must  insert  in  the  deposition  every  answer  or  declar- 
ation of  the  witness  which  either  party  shall  require  to  be  included  therein. 

See  People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 
§  631.  When  it  may  be  read  in  evidence.— The  deposition,  or 
a  certified  copy  thereof,  may  be  read  in  evidence  by  either  party 
on  trial,  upon  its  appearing  that  the  witness  is  unable  to  attend, 
by  reason  of  his  death,  insanity,  sickness  or  infirmity,  or  of  his 
continued  absence  from  the  state. 

See  section  882  of  Code  of  Civil  Procedure  and  notes  to  said  section  in 
Bliss'  or  Stover's  Code. 

Condition. — The  inability  of  the  witness  to  attend  must  exist  at  the  time 
of  the  trial.     Fry  v.  Bennett,  4  Duer,  247. 

Proof  of  continued  absence.  Bronner  v.  Frauenthal,  37  N.  Y. ,  160  ;  S<»e 
People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557  ;  Mutual  Life  Ins.  Co. 
v.  Anthony,  4  N.  Y.  Supp.,  503  ;  Same  v.  Nat.  B.  &  L.  Co.,  19  St.  Rep.,  41. 

§  632.  When  to  be  excluded.— The  deposition  cannot,  how- 
ever, be  read,  if  it  appear  that  the  copy  of  the  order  and  of  the 
affidavit  on  wliich  it  was  founded,  was  not  served  on  the  district 
attorney,  as  directed,  or  that  the  examination  was  in  any  respect 
unfair  or  not  conducted  as  prescribed  in  this  chapter. 

Suppression. — A  deposition  may,  in  the  discretion  of  the  court,  be  sup- 
pressed in  advance  of  the  trial.     Hewlett  v.  Wood,  67  N.  Y.,  394. 

Where  the  opportunity  to  cross-examine  the  witness  lias  been  lost  through 
his  misconduct,  or  through  the  fault  or  omission  of  the  party  on  whose 
behalf  he  is  examined,  or  other  like  cause,  the  deposition  should  be  set  aside 
or  testimony  rejected.     Id. 

An  objection  to  the  witness'  refusal  to  answer  proper  and  material  ques- 
tions must  be  availed  of  upon  the  examination,  or  afterwards  by  motion 
before  the  trial.  Sturm  v.  Atlantic  Mutual  Ins.  Co.,  63  N.  Y.,  77.  A  party 
cannot  object,  on  the  trial,  to  the  reading  of  the  deposition  or  move  then  to 
suppress  it.     Id. 

See  People  v.  Guidici,  10C  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 
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§  633.  On  reading  the  deposition,  on  trial,  what  objections 
may  be  taken.— Upon  the  reading  of  the  deposition  in  evidence, 
the  same  objections  may  be  taken  to  a  question  or  answer  con- 
tained therein,  as  if  the  witness  had  been  examined  orally  in 
court. 

See  section  883  of  Code  of  Civil  Procedure  and  notes  to  such  section  in 
Bliss'  or  Stover's  Code. 

Where,  upon  a  criminal  trial,  the  deposition  of  a  witness  taken  on  com- 
mission, on  the  application  of  the  defendant,  was  offered  in  evidence  on 
behalf  of  the  people,  and  received  without  objection  or  exception  on  the 
part  of  the  defendant,  no  question  as  to  its  admissibility  can  be  considered 
in  the  court  of  appeals.    People  v.  Guidici,  100  N.  Y.,  508;  3  N.  Y.  Cr.,  557. 

§  634.  Attendance    of  witness  for   examination,  how  com- 
pelled.—The  attendance  of  the  witness  may  be  enforced,  by  a 
subpcena  subscribed  by  the  officer,  or  issued  under  the  seal  of 
the  court. 
See  People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 

§  635.  Disobedience  of  witness,  how  punished.— Disobedience 
to  the  subpoena,  or  a  refusal  to  l>e  sworn  or  to  testify,  may  be 
punished  by  the  court  or  officer,  as  prescribed  in  section  619. 

The  case  of  People  v.  Sharp,  10  St.  Rep..  522  ;  45  Hun,  493  ;  5  N.  Y.  Cr., 
465.  was  reversed  in  12  St.  Rep.,  217;  107  N.  Y.,  427. 

Bv  this  section,  a  disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn  or 
testify,  is  marie  a  criminal  contempt.  People  ex  rel.  Munsell  v.  Court,  etc.. 
101  tf.  Y.,  251. 

See  People  v.  Guidici,  100  N.  Y.,  507;  3  N.  Y.  Cr.,  557. 
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§  63S.  Witness  residing  out  of  the  state,  to  be  examined  for 
defendant,  as  provided  in  this  chapter.— When  an  issue  of  fact  is 
joined  upon  an  indictment,  the  defendant  may  have  any  mate- 
rial witness  residing  out  of  the  state  examined,  in  his  behalf,  a& 
prescribed  in  this  chapter,  and  not  otherwise. 

Commission.— By  express  limitation,  the  defendant  is  the  only  party 
who  can  procure  the  issuing  of  a  commission  under  this  chapter. 

The  right  of  a  party  to  an  action  to  have  the  evidence  of  witnesses  taken 
upon  commission,  and  the  power  of  the  court  to  award  a  commission,  de- 
pends solely  upon  the  statute.     McColl  v.  Sun  Mutual  Ins.  Co.,  50  N.  Y., 

The  power  of  the  court  to  award  a  commission  can  only  be  exercised  be- 
fore trial  and  judgment,  or  upon  the  granting  of  a  new  trial.     Id. 

A  person  under  indictment,  wh<  plead-  insanity,  is  not  entitled  to  a  com- 
mission to  take  the  testimony  of  a  non-resident  witnc  js,  under  sections  636 
to  657  inclusive,  when  such  testimony  is  only  to  be  used  before  commis- 
sioners, apoointed  by  the  court  before  trial,  t%r>  inquire  as  to  the  insanity  of 
the  accused1,  and  to  report  to  the  court.  People  v.  Haight,  13  Abb.  N.  C.f 
198;  3  N.  Y.  Cr.,  61. 

Sections  636-662,  examined  and  construed.  People  v.  Haight,  13  Abb, 
N.  C,  197;  3N.  Y.  Cr.,  61. 

§  637.  In  what  cases  defendant  may  apply  for  order  to  ex- 
amine witnesses  on  commission.— When  a  material  witness  for 
the  defendant  resides  out  of  the  state,  the  defendant  may  apply 
for  an  order  that  the  witness  be  examined  on  a  commission. 

§  638.  Commission  defined.— A  commission  is  a  process  issued 
under  the  seal  of  the  court,  and  the  signature  of  the  clerk, 
directed  to  one  or  more,  persons,  designated  as  commissioners, 
authorizing  them  to  examine  the  witness  upon  oath,  on  inter- 
rogatories annexed  thereto,  and  to  take  ami  return  the  deposi- 
tion of  the  witness,  according  to  the  directions  given,  with  the 
commission. 

§  639.  Application  for  commission,  on  wlrt  facts  to  bo 
founded.— The  application  must  be  made  upon  affidavit,  show- 
ing: 

1.  The  nature  of  the  crime  charged  ; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  issue 
of  fact  has  been  joined  therein  ; 

3.  The  name  of  the  witness,  and  that  his  testimony  is  mate- 
rial to  the  defense  of  the  action  ; 

4.  That  the  witness  resides  out  of  the  state. 

Object. — Sections  639  to  657  inclusive,  show  that  the  object  of  the  statute 
is  to  authorize  a  commission  to  take  testimony  to  be  read  only  upon  the 
trial  of  the  indictment.  People  r.  Haight,  3  N.  Y.  Cr.,  63  ;  13  Abb.  N.  C, 
199.  No  provision  is  made  for  the  case  <  f  an  inquiry  by  commissioners  into 
the  sanity  of  a  defendant  under  indictment.     Id. 

Upon  what  proof. — Upon  an  application  for  a  commission,  it  must  be 
made  to  appear,  among  other  things,  that  an  issue  of  fact  has  been  joined  in 
the  action,  and  that  the  witness  is  material  to  the  defense  of  the  action. 
People  r.  Ilaight,  3  N.  Y.  Cr.,  02  :  13  Abb.  N.  C,  199. 

§  040.  If  during  term,  to  be  made  to  the  court.— The  applica- 
tion, if  made  during  the  term,  must  be  made  to  the  court. 

§  <U1.  If  not  during  term,  to  whom  to  be  made.— If  not  made 
duriip;  the  term,  the  application  may  be  made  as  follows: 
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1.  When  the  indictment  is  pending  in  the  supreme  court. 
except  in  the  city  and  county  of  New  York,  in  a  county  court. 
to  a  judge  of  the  supreme  court  or  to  the  county  judge: 

2.  When  the  indictment  is  pending  in  the  court  of  general  ses- 
sesions  in  the  city  and  county  of  New  York,  to  the  recorder  or 
city  judge  or  judge  of  general  sessions,  or  one  of  the  justices  of 
the  supreme  court  in  that  city; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the  re- 
corder or  judge  of  the  court  in  which  it  is  pending. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

§  642.  Without  notice  to  district  attorney  unless  court  other- 
wise order.— If  the  application  he  made  to  the  court,  it  maybe 
without  notice  to  the  district  attorney,  unless  the  court  directs 
notice  to  be  given,  in  which  case  it  must  prescribe  the  manner 
of  giving  the  same.  If  made  to  one  of  the  officers  mentioned  in 
the  last  section,  the  application  must  be  upon  five  days'  notice 
to  the  district  attorney,  served  with  a  copy  of  the  affidavit  upon 
which  it  is  founded. 

Amended  by  chap  360  of  1882. 

This  amendment  inserted,  after  the  word  "  attorney"  in  the  second  sen- 
tence of  the  original  section,  the  word  **  served." 

§  643.  Order  for  commission,  when  granted.— If  the  court  or 
officer  to  whom  the  application  is  made,  be  satisfied  that  the 
witness  resides  out  of  the  state,  and  that  his  examination  is  nec- 
essary to  the  attainment  of  justice,  an  order  must  be  made  that 
a  commission  be  issued  to  take  his  testimony,  and  that  the  peo- 
ple be  permitted  to  join  in  the  commission,  and  to  examine  wit- 
nesses in  support  of  the  indictment. 

If  the  commission  is  granted,  the  order  must  provide  that  the  people  be 
permitted  to  join  in  the  commission  and  to  examine  witnesses  in  support  of 
the  indictment.    People  v.  Haight,  8  N.  Y.  Cr.,  62 ;  13  Abb.  N.  C,  199. 

§  644.  Trial  to  be  stayed  until  execution  and  return  of  com- 
mission.—If  the  application  for  a  commission  be  granted,  the 
court  or  judge  must  insert  in  the  order  therefor,  a  direction  that 
the  trial  of  the  indictment  be  stayed  for  a  specified  time,  reason- 
ably sufficient  for  the  execution  and  return  of  the  commission. 

See  People  v.  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  199. 

§  645.  Interrogatories,  and  notice  of  settlement.— When  the 
commission  is  ordered,  the  defendant  must  serve  upon  the  dis- 
•trict  attorney,  and  the  district  attorney,  if  he  intend  to  join  in 
the  commission  and  examine  witnesses  in  support  of  the  indict- 
ment, must  serve  upon  the  defendant  or  his  counsel,  a  copy  of 
the  interrogatories  to  be  annexed  thereto,  with  a  notice  of  two 
days  of  their  settlement,  before  an  officer  who  might  have  granted 
the  order  out  of  term,  as  provided  in  section  641. 

See  People  r.  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  199. 

§  646.  Cross-interrogatories  and  notice  of  settlement.— The 
district  attorney,  and  the  defendant,  may,  in  the  same  manner, 
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serve  cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice  of  the  settlement  thereof. 

§  647.  What  may  be  inserted  in  interrogatories.— In  the  inter- 
rogatories, either  party  may  insert  any  question  pertinent  to  the 
issue. 

See  People  v.  Haight,  3  N.  Y.  Cr.,  62  ;  13  Abb.  N.  C,  199. 

§  648.  What  may  be  inserted  in  interrogatories.— Upon  the 
settlement  of  the  interrogatories,  the  judge  must  expunge  every 
question  not  pertinent  to  the  issue,  and  modify  the  questions,  so 
as  to  conform  them  to  the  rules  of  evidence,  and  when  settled, 
must  indorse  upon  them  his  allowance,  and  annex  them  to  the 
commission. 
See  People  v.  Haight,  3  N.  Y.,  Cr.,  62  ;  13  Abb.  N.  C,  201. 

§  649.  Direction  as  to  return  of  commission.— Unless  the 
parties  otherwise  consent,  by  an  indorsement  upon  the  commis- 
sion, the  officer  must  indorse  thereon  a  direction,  as  to  the  man- 
ner in  which  it  must  be  returned  ;  and  may,  in  his  discretion, 
direct  that  it  be  returned  by  mail  or  otherwise,  addressed  to  the 
clerk  of  the  court  in  which  the  indictment  is  pending,  designat- 
ing his  name  and  the  place  where  his  office  is  kept. 

§  650.  Commission,  how  executed.— The  commissioners,  or 
any  one  of  them,  unless  otherwise  specially  directed,  may  exe- 
cute the  commission  as  follows  : 

1.  They  must  publicly  administer  an  oath  to  the  witness,  that 
his  answers  given  to  the  interrogatories  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  ; 

2.  They  must  cause  the  examination  of  the  witness,  to  be  re- 
duced to  writing ; 

3.  They  must  write  the  answers  of  the  witness,  as  nearly  as 
possible  in  the  language  in  which  he  gives  them,  and  read  to 
him  each  answer  as  it  is  taken  down,  and  correct  or  add  to  it, 
until  it  is  made  conformable  to  what  lie  declares  is  the  truth ; 

4.  If  the  witness  decline  answering  a  question,  that  fact,  with 
the  reason  for  which  he  declines  answering  it,  as  he  gives  it, 
must  be  stated ; 

5.  If  papers  or  documents  are  produced  before  them,  and 
proved  by  the  witness,  they  must  be  annexed  to  his  deposition, 
and  be  subscribed  by  the  witness,  and  certified  by  the  commis- 
sioners ; 

6.  The  commissioners  must  subscribe  their  names  to  each  sheet 
of  the  deposition,  and  annex  the  deposition,  with  the  papers  or 
documents  proved  by  the  witness,  to  the  commission,  and  must 
close  it  up  under  seal,  and  address  it,  as  directed  thereon. 

7.  If  there  be  a  direction  on  the  commission,  to  return  it  by 
mail,  the  commissioners  must  immediately  deposit  it  in  the 
nearest  post-office.  If  any  other  direction  be  made,  by  the 
written  consent  of  the  parties,  or  by  the  officer,  on  the  commis- 
sion, as  to  its  return,  they  must  comply  with  the  direction. 
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§  651.  Copy  of  last  section  to  be  annexed  to  oommissionHL 

copy  of  the  last  section  must  be  annexed  to  the  commission. 
See  People  ex  rel.  Sherrer  v.  Walsh,  67  How.  484. 

§  652.  Commission,  how  returned,  when  delivered  to  agent 
for  that  purpose.— If  the  commission  and  return  be  delivered  by 
the  commissioners  to  an  agent,  he  must  deliver  it  to  the  clerk 
to  whom  it  is  directed,  or  to  a  judge  of  the  court  in  which  the 
indictment  is  pending,  by  whom  it  may  be  received  and  opened, 
upon  the  affidavit  of  the  agent,  that  he  received  it  from  the 
hands  of  one  of  the  commissioners,  and  that  it  has  not  been 
opened  or  altered  since  he  received  it. 

§  653.  Commission,  how  returned,  when  delivered  to  agent 
for  that  purpose.— If  the  agent  be  dead,  or  from  sickness  or 
other  casualty,  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  received  by 
the  clerk  or  judge  from  any  other  person,  upon  his  making  an 
affidavit  that  he  received  it  from  the  agent,  that  the  agent  is 
dead,  or  from  sickness  or  other  casualty,  unable  to  deliver  it, 
that  it  has  not  been  opened  or  altered  since  the  person  making 
the  affidavit  received  it,  and  that  he  believes  it  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  commis- 
sioners. 

§  654.  When  and  how  filed.— The  clerk  or  judge  receiving 
and  opening  the  commission  and  return  must  immediately  file 
it,  with  the  affidavit  mentioned  in  the  last  two  sections,  in  the 
office  of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. 

§  655.  Commission  returned  by  mail,  how  disposed  of.— If  the 
commission  and  return  be  transmitted  by  mail,  the  clerk  to 
whom  it  is  addressed  must  open  and  file  it  in  his  office,  where 
it  must  remain,  unless  the  court  otherwise  direct. 

§  656.  Commission  and  return  to  be  open  for  inspection,  and 
copies  to  be  furnished.— The  commission  and  return  must  at  all 
times  be  open  to  the  inspection  of  the  parties,  who  must  be 
furnished  by  the  clerk  with  copies  of  the  same,  or  of  any  part 
thereof,  on  payment  of  his  fees,  at  the  rate  of  five  cents  for 
every  hundred  words. 

See  section  909  of  Code  of  Civil  Procedure. 

§  657.  Deposition  to  be  read  in  evidence.  What  otogeotions  may 
be  taken  thereto.— The  deposition,  taken  under  the  commission, 
may  be  read  in  evidence  by  either  party  on  the  trial,  and  the 
same  objections  may  be  taken  to  a  question  in  the  interrogatories, 
or  to  an  answer  in  the  deposition,  as  if  the  witness  had  been 
examined  orally  in  court. 

See  section  911  of  Code  of  Civil  Procedure,  and  notes  to  said  section  in 
Bliss1  or  Stover's  Code. 
See  People  v.  Haight,  8  N.  Y.  Cr.,  62  ;  18  Abb.  N.  C,  199. 
A  deposition,  taken  under  a  commission,  will  not  be  excluded  because  id 
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answer  to  a  cross-interrogatory  is  not  full.  Baker  v.  Spencer,  47  N.  Y.,  662. 
In  such  case  the  party  can  elicit  further  facts  only  by  obtaining  a  re-exe- 
cution of  the  commission.    Id. 

CHAPTER  V. 

INQUIRY  INTO  THE    INSANITY    OF    THE    DEFENDANT,    BEFORE 
OR  DURING  THE  TRIAL,   OR   AFTER   CONVICTION. 

Section  658.  Appointment  of  commission  ;  their  proceedings. 

659.  If  round  insane,  trial  or  judgment  suspended,  and  defend- 

ant to  be  committed  to  state  lunatic  asylum,  if  his  discharge 
be  dangerous  to  the  public  peace  or  safety. 

660.  If  defendant  committed,  bail  exonerated  or  deposit  of  money 

be- 
S58.  Appointment  of  commission  to  inquire  into  insanity  of  <d 
lant;  their  proceedings. 

len   a  defendant  pleads   insanity,   as   prescribed   in   section  , 
hundred  and  thirty-six,  the  court  in  which  the  indictment  nff 
ding,  instead  of  proceeding  with  the  trial  of  the  indictment,        0f 
appoint  a  commission  of  not  more  than  three  disinterested  nd 
is,  to  examine  him  and  report  to  the  court  as  to  his  sanity  iis- 
?  time  of  the  commission  of  the  crime.     The  commission 
summarily  proceed   to   make   their  examination.      Before        . 
encing  they  must  take  the  oath  prescribed  in  the  code  of  |er 
>rocedure,  to  be  taken  by  referees.     They  must  be  attended  jne 
?  district  attorney  of  the  county,  and  may  call  and  examine  the 
sses  and  compel  their  attendance.     The  counsel  of  the  de- 
nt may  take  part  in  the  proceedings.     When  the  commis-  ex" 
s  have  concluded  their  examination,   they  must  forthwith 
the  facts  to  the  court  with  their  opinion  thereon.  t„ 
4ed  by  L.  1910,  cb.  557.     In  effect  September  1,  1910.  tld- 
cMii/c.     xiio  uuunstsi  vl  uie  ueienuaiit  may  taice  pan  in  tne  pro- 
ceedings.    When  the  commissioners  have  concluded  their  ex- 
amination they  must  forthwith  report  the  facts  to  the  court 
with  their  opinion  thereon. 

See  section  20  of  Penal  Code. 

For  commissioner's  oath,  see  section  1016  of  Code  of  Civil  Procedure. 

Power  of  commission. — The  facts,  contained  in  the  report  of  the  com- 
mission, and  the  opinion  based  upon  them,  are  intended  for  the  information 
and  guidance  of  the  court  in  any  subsequent  proceeding  which  it  may  be- 
come necessary  for  it  to  adopt    People  v.  Rhinelander,  8  N.  Y.  Cr.,  841. 

The  power  of  the  commission  is  limited  to  an  examination  into  the  matter 
referred  to  them,  and  to  report  the  result  of  their  examination,  with  their 
opinion,  to  the  court    Id. 

It  has  no  power  to  determine  finally  these  questions.    Id. 

The  findings  of  the  majority  of  the  commission  upon  the  question  of  the 
defendant's  sanity,  at  the  time  of  the  examination,  are  not  conclusive.    Id. 

Two  oases  for  commission.— This  section  seems  to  contemplate  two 
cases  in  which  a  commission  may  be  appointed :  first,  after  a  plea  on  the 
merits  and  before  trial,  to  determine  the  mental  condition  of  the  defendant 
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at  the  time  of  the  commission  of  the  crime  ;  and,  second,  when  a  person  it 
confinement  under  indictment,  whether  before  or  after  conviction,  appeal* 
to  be  insane,  to  determine  his  mental  condition  at  the  time  of  the  examina- 
tion. People  c.  McElvaine,  36  St.  Rep.,  180  ;  125  N.  Y.,  COS ;  8  N.  Y.  Cr., 
159. 

Discretion.— It  invests  the  trial  judge  with  a  discretion  to  appointor 
not  apjK)int  a  commission,  as  in  the  exercise  of  his  judgment  he  may  deem 
it  pro]x»r  or  necessary  to  do.     Id. 

Duty  of  court.— It  is  the  duty  of  the  court,  when  the  subject  is  brought 
to  its  attention  by  res]x>nsible  parties  to  examine  sufficiently  to  determine 
the  tfood  faith  of  the  application.     Id. 

Under  the  second  paragraph  of  this  section,  it  is  only  when  the  necessity 
of  such  an  examination  is  made  to  appear,  that  the  court  is  bound  to  order 
an  examination.     Id. 

Commission. — No  provision  is  made  for  a  commission  to  take  testimony 
to  be  read  upon  an  inquiry  by  commissioners,  appointed  under  this  section, 
into  the  sanity  of  a  defendant  under  indictment.  People  «.  Haight,  3 
N.  Y.  Cr.,  03 ;  13  Abb.  X.  C,  199. 

See  People  p.  Taylor,  52  St.  Rep.,  920  ;  138  N.  Y.,  408. 

§  G.V,).  If  found  insane,  trial  or  judgment  suspended,  and  de- 
fendant to  be  committed  to  state  lunatic  asylum,  if  his  discharge 
be  dangerous  to  the  public  peace  or  safety.— If  the  commission 
find  the  defendant  insane  the  trial  or  judgment  must  be  sus- 
pended, until  he  Incomes  sane ;  and  the  court,  if  it  deem  his 
discharge  dangerous  to  the  public  peace  or  safety,  must  order 
that  he  be,  in  the  meantime,  committed  by  the  sheriff  to  a  state 
lunatic  asylum,  and  that  upon  his  becoming  sane,  he  be  re-de- 
livered by  the  superintendent  of  the  asylum  to  the  sheriff. 

Wot  final. — The  report  of  the  commissioners  is  not  a  final  determination 
of  the  question  of  the  defendant's  sanity  at  the  time  when  it  is  alleged  thai 
he  committed  the  offense.  People  r.  llaight.  3  N.  Y.  Cr.,  61  ;  13  Abb.  S. 
C,  198. 

The  provisions  of  this  section  do  not  deprive  the  court  of  the  power  to 
review  the  action  of  the  commission.  People  r.  Rliinelander,  3  N.  Y.  Cr., 
338. 

The  court  has  discretion  as  to  suspending  the  trial  of  the  indictment   Id. 

Test. — It  is  sufficient,  in  such  a  proceeding,  to  put  the  defendant  to  Ms 
defense  that  he  is  capable  of  rightly  understanding  his  own  condition,  the 
nature  of  the  charge  against  him,  and  of  conducting  his  defense  in  a 
rational  manner.     Id. 

§  G60.  If  defendant  committed,  bail  exonerated  or  deposit  of 
money  refunded.— The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles  a  per- 
son authorized  to  receive  the  property  of  the  defendant,  to  a 
return  of  any  money  he  may  have  deposited  instead  of  bail. 

§  601.  Detention  of  defendant  in  asylum  and  proceedings  on 
his  becoming  sane.— If  the  defendant  be  received  into  the  asy- 
lum, lie  must  be  detained  there  until  he  become  sane.  When 
he  Incomes  sane,  the  superintendent  must  give  a  written  notice 
of  that  fact  to  a  judge  of  the  supreme  court  of  the  district  in 
which  the  asylum  is  situated.  The  judge  must  require  the 
sheriff  without  delay  to  bring  the  defendant  from  the  asylum, 
and  place  him  in  the  proper  custody  until  he  be  brought  to 
trial,  judgment,  or  execution  as  the  case  may  be,  or  be  legally 
discharged. 

TIi"  tv;.  »-   <>f  the  commissioners  will  not  prevent  the  defendant  from 
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the  question  of  liis  sanitv  passed  upon  by  the  jury  on  the  trial  of 
-        Jfltoftnk    People  c.  Haigtit,  3  N.  Y.  Cr.,  61  ;  13  Abb.  N.  C,  198. 

§  66P9KNRNHUIUi&&2*rt  to   sending   defendant  to  asylum, 

bow  ]        §  662a.  Costs  of  commission  charge  upon  tho  oonnty.—  The  casts 

lum,     of  any  commission  of  lunacy,  pursuant  to  the  provisions  of  {his  article, 

sent-  shaU  be  a  Charge  Up0n  ihe  county  in  which  the  commi*sion  shall  have 
defen  heen  **f  ™fed;  2Pfc«  commissioners  are  entitled  to  such  compensation 
count  for  their  services  as  the  court  may  direct. 

[New.]     Added  by  L.  1903,  chap.  129,  to  take  effect  Sept.  1,  1903. 
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COMPBOMISING  CERTAIN  CRIMES,  BY  LEAVE  OF  THE  COURT. 

SECTION   663.  What  crimes  may  be  compromised. 

664.  When  proceedings  may  be  stayed  and  the  defendant  dis- 

charged. 

665.  Order,  a  bar  to  another  prosecution. 

666.  No  public  offense  to  be  compromised,  except  as  provided  in 

this  chapter. 

5  663.  What  crimes  may  be  compromised.— When  a  defendant 
is  brought  before  a  magistrate,  or  is  held  to  answer  on  a  charge 
of  a  misdemeanor,  for  which  the  person  injured  by  the  act  con- 
stituting the  crime  has  a  remedy  by  civil  action,  the  crime  may 
be  compromised,  as  provided  in  the  next  section,  except  when  it 
was  committed, 

1.  By  or  upon  an  officer  of  justice  while  in  the  execution  of 
the  duties  of  his  office  ; 

2.  Riotously,  or 

3.  With  an  intent  to  commit  a  felony. 

Amended  by  chap.  63  of  1884. 

This  amendment  inserted  the  words  "  is  brought  before  a  magistrate,  or." 

The  termination  of  a  prosecution  by  compromise,  as  provided  for  by  this 

and  the  following  section,  does  not  constitute  such  a  termination  as  will 

justify  an  action  for  malicious  prosecution.    Gallagher  c.  Stoddard,  13  St. 

Rep.,  218 ;  47  Hun,  103. 

§  664.  When  proceedings  may  be  stayed  and  the  defendant 
discharged.— If  the  party  injured  appear  before  the  magistrate, 
or  before  the  court  to  which  the  depositions  and  statements  are 
required,  by  section  two  hundred  and  twenty-one,  to  be  returned 
at  any  time  before  trial  or  commitment  by  the  magistrate,  or 
trial  on  indictment  for  the  crime,  and  acknowledge  in  writing 
that  he  has  received  satisfaction  for  the  injury,  the  magistrate 
or  court  may,  in  his  or  its  discretion,  on  payment  of  the  costs 
and  expenses  incurred,  if  such  magistrate  or  court  shall  see  fit 
so  to  direct,  order  all  proceedings  to  be  stayed  upon  the  prose- 
cution and  the  defendant  be  discharged  therefrom.  But  in  that 
case,  the  reason  for  the  order  must  be  set  forth  therein  and 
entered  upon  the  minutes. 

Amended  by  chap.  63  of  1884. 

This  amendment  gave  to  the  magistrate  the  same  power  as  the  court  had 
by  the  original  section. 
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§  665.  Order,  a  bar  to  another  prosecution.— The  order  author- 
ized  by  the  last  section  is  a  bar  to  another  prosecution  for  the 
same  offense. 

§  666.  No  public  offbnse  to  be  compromised,  except  as  provided 
in  this  chapter.— No  crime  can  be  compromised,  nor  can  any 
proceeding  for  the  prosecution  or  punishment  thereof  upon  a 
compromise,  be  stayed,  except  as  provided  in  sections  663  and 
664. 

CHAPTER  VII. 

DISMISSAL  OF  THE  ACTION,  BEFORE  OR  AFTER  INDICTMENT,  FOB 
WANT  OF  PROSECUTION  OR  OTHERWISE. 

Section    667.  Dismissal,  when  a  person  held  to  answer  is  not  indicted  at 
the  next  term  thereafter. 

668.  When  a  person  indicted  is  not  brought  to  trial  at  the  next 

term  thereafter. 

669.  Court  may  order  action  to  be  continued,  and  in  the  mean 

time  discharge  defendant  from  custody,  on  his  own  under- 
taking, or  on  bail. 

670.  If  action  dismissed,  defendant  to  be  discharged  from  custody, 

or  his  bail  exonerated,  or  deposit  of  money  refunded. 

671.  Court  may  order  indictment  to  be  dismissed. 

672.  Nolle  proseoui  abolished  ;  no  indictment  to  be  dismissed  or 

abandoned,  except  according  to  this  chapter. 

673.  Dismissal,  a  bar,  in  misdemeanor  ;  but  not  in  felony. 

§  667.  Dismissal,  when  a  person  held  to  answer  is  not  indicted 
at  the  next  term  th  ?reafter.— When  a  person  has  been  held  to 
answer  for  a  crime,  if  an  indictment  be  not  found  against  him, 
at  the  next  tern  f  the  court  at  which  he  is  held,  to  answer, 
the  court  may  .»n  application  of  the  defendant  order  the  prose- 
cution to  b-  dismissed,  unless  good  cause  to  the  contrary  be 
shown. 

§  G68.  When  a  person  indioted  is  not  brought  to  trial  at  the 
next  term  thereafter.— If  a  defendant,  indicted  for  a  crime,  whose 
trial  has  no"  been  postponed  upon  his  application,  be  not  brought 
to  trial  a';  the  ne^t  term  of  the  court  in  which  the  indictment  is 
triable,  fter  iL  :\;  fund  the  court  may,  on  application  of  the 
defend:  :it,  '  r  .  ;r  th  indictment  to  be  dismissed,  unless  good 
cause  tu  th )  contrary  be  shown. 

Indictment  dismissed.— This  section  is  new,  and  was  not  law  previous 
to  th- Code.    Peopbu.  Beckwith,  2  N.  Y.  Cr.,  81. 

Whore  there  are  several  indictments  against  the  same  defendant,  it  b 
neither  wise  nor  just  for  the  prosecution  to  allow  years  to  elapse  between  the 
trials  on  the  indictment.     People  t>.  Smith,  2  N.  Y.  Or.,  46. 

The  former  statute,  which  contemplated  the  discharge  of  a  prisoner  wbo 
is  not  brought  to  trial  within  the  time  mentioned  in  the  statutes,  did  not  gin 
an  absolute  right  to  a  release.  Matter  of  People  ex  rel.  Estes  *.  Warden,  etc* 
11  VV.  Dig.,  2tl.  If  the  prosecution  could  furnish  a  good  reason  to  the  con- 
trary, the  application  need  not  to  be  granted.    Id. 

§  669.  Court  may  order  action  to  be  continued,  and  in  the 
meantime  discharge  defendant  from  custody!  on  his  own  under- 
taking, or  on  bail — If  the  defendant  be   not  indicted  or  tried, 
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*s  provided  in  the  las.t  two  sections,  and  sufficient  reason  there- 
for be  shown,  the  court  may  order  the  action  to  be  continued 
from  term  to  term,  and  in  the  mean  time  may  discharge  the  de- 
fendant from  custody  on  his  own  undertaking,  or  on  the  under- 
taking of  bail  for  his  appearance  to  answer  the  charge  at  the 
time  to  which  the  action  is  continued. 

See  notes  under  preceding  section. 

The  circumstances,  in  People  v.  Smith,  2  N.  Y.  Cr.,  45,  were  held  to  be 
each  as  to  require  the  discharge  of  the  defendant  on  his  own  recognizance. 

§  670.  If  action  dismissed,  defendant  to  be  discharged  from 
custody,  or  his  bail  exonerated,  or  deposit  of  money  refunded.— 
If  the  court  direct  the  action  to  be  dismissed,  the  defendant 
must,  if  in  custody,  be  discharged  therefrom,  or  if  admitted  to 
bail,  his  bail  is  exonerated,  or  money  deposited  instead  of  bail 
must  be  refunded  to  him. 
See  notes  under  section  668,  ante. 

§  671.  Court  may  order  indictment  to  be  dismissed.— The 
court  may,  either  of  its  own  motion,  or  upon  the  application  of 
the  district  attorney,  and  in  furtherance  of  justice,  order  an 
action,  after  indictment,  to  be  dismissed. 

See  People  v.  Smith,  2  N.  Y.  Cr.,  46. 

This  section  is  new,  and  was  not  law  prior  to  the  Code.  People  v.  Beck- 
with,  2  N.  Y.  Cr.,  31 

Dismissal. — The  Code  has  not  taken  away  the  power  which  the  court 
formerly  possessed  over  indictments,  but  has  rather  enlarged  it.  People  v. 
Brickner,  8  N.  Y.  Cr..  221  ;  15  N.  Y.  Supp.,  530. 

The  power  given  by  this  section  may  he  exercised  upon  the  application  of 
the  district  attorney  or  on  motion  of  the  court.  Id.  The  court  may  act  either 
upon  its  own  motion  or  at  the  suggestion  of  an  amicus  curice,  or  upon  the 
request  of  the  defendant,  if  he  can  make  it  appear  that  a  proper  case  exists. 
Id. 

An  indictment,  filed  previous  to  the  time  that  the  Code  of  Criminal  Pro- 
cedure took  effect,  cannot  be.  dismissed  upon  the  motion  of  the  defendant 
tinder  this  section.  People  v.  Beckwith,  2  N.  Y.  Cr.,  29  ;  People  v.  Smith,  id. 
15. 

§  672.  Nolle  prosequi  abolished.  No  indictment  to  be  dis- 
missed or  abandoned  except  according  to  this  chapter.— The 
3ntry  of  a  nolle  prosequi  is  abolished  ;  and  neither  the  attorney- 
jeneral,  nor  the  district  attorney,  can  discontinue  or  abandon  a 
prosecution  for  a  crime  except  as  provided  in  the  last  section. 

This  section  abolishes  the  old  practice  of  entering  a  nolle  prosequi.  Peo- 
ple v.  Beckwith,  2  N.  Y.  Cr. ,  82. 

§  673.  Dismissal,  a  bar,  in  misdemeanor,  but  not  in  felony.— 
Aji  order  for  the  dismissal  of  the  action,  as  provided  in  this 
chapter,  is  a  bar  to  another  prosecution  for  the  same  offense,  if 
t  be  a  misdemeanor ;  but  it  is  not  a  bar,  if  the  offense  charged 
>e  a  felony. 
See  section  9,  ante,  and  notes  under  such  section. 
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CHAPTER  VIII. 

REMITTING  THE  PUNISHMENT,  IN  CERTAIN  CASES. 

Section  674.  Punishment,  upon  conviction  of  a  master  of  a  vessel  from  b 
foreign  country. 

§  674.  Punishment,  upon  conviction  of  a  master  of  a  venei 
from  a  foreign  country.— When  the  master  of  a  vessel  arriving 
from  a  foreign  country  is  convicted  of  having  knowingly  brought 
a  person  convicted  therein  of  a  crime,  which,  if  committed  in 
this  state,  would  be  a  felony,  to  a  place  within  the  state,  the 
court  before  which  the  conviction  is  had  may,  if  satisfied  that 
the  defendant  has  reconveyed  the  convict  to  the  place  from 
which  he  took  him,  and  on  payment  of  the  costs  of  prosecution, 
order  the  punishment  upon  the  conviction  to  be  remitted* 

CHAPTER  IX. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

Section  675.  Summons  upon  an  information    or  presentment  against  a 
corporation,  by  whom  issued,  and  when  returnable. 

676.  Form  of  the  summons. 

677.  When  and  how  served. 
67S.  Examination  of  the  charge. 

679.  Certificate  of  the   magistrate,   and    return    thereof  with  the 

depositions. 

680.  Grand  jury  may  proceed  as  in  the  case  of  a  natural  person. 

681.  Bringing  an  indicted  corporation  into  court. 

682.  Fine,  on  conviction,  how  collected. 

§  675.  Summons  upon  an  information  or  presentment  against 
a  corporation,  by  whom  issued,  and  when  returnable.— Upon  an 

information  against  a  corporation,  the  magistrate  must  issue  a 

summons,  signed  by  him,  with  his  name  of  office,  requiring  the 

corporation  to  appear  before  him,  at  a  specified  time  and  place, 

to  answer  the  charge ;  the  time  to  be  not  less  than  ten  days 

after  the  issuing  of  the  summons. 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.t  191 ;  5  N.  Y.Sopp. 
20. 

§  676.  Form  of  the  summons.— The  summons  must  be  in  sub- 
stantially the  following  form : 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York: 
"  To  the  [naming  the  corporation.] 

44  You  are  hereby  summoned  to  appear  before  me,  at  [naminp 
the  place],  on  [specifying  the  day  and  hour],  to  answer  a  charge 
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<oade  against  you,  upon  the  information  of  A.  B.,  for  [designat- 
ing the  offense,  generally]. 

•%  Dated  at  the  city  [or  town]  of  ,  the 

day  of  ,  18     . 

G.  H.,  Justice  of  the  peace." 

[Or  as  the  case  may  be.] 
See  People  v.  Equitable  Gas  light  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp.,  20, 
§  677.  When  and  how  served.— The  summons  must  be  served 
at  least  five  days  before  the  day  of  appearance  fixed  therein,  by 
delivering  a  copy  thereof  and  showing  the  original  to  the  presi- 
dent, or  other  head  of  the  corporation,  or  to  the  secretary,  cashier, 
or  managing  agent  thereof. 

See  People  v.  Equitable  Gas  Light  Co..  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp. 
20. 

§  678.  Examination  of  the  charge.— At  the  time  appointed  in 

the  summons,  the  magistrate  must  proceed  to  investigate  the 

charge,  in  the  same  manner  as  in  the  case  of  a  natural  person 

brought  before  him,  so  far  as  thoSe  proceedings  are  applicable. 

See  People  i>.  Equitable  Gas  Light.  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.  Supp.f 
20. 

§  679.  Certificate  of  the  magistrate,  and  return  thereof  with 

the  depositions.— After  hearing  the  proofs,  the  magistrate  must 
certify  upon  the  depositions,  either  that  there  is  or  is  not  suffi- 
cient cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  and  must  return  the  depositions  and  certificate,  in  the 
manner  prescribed  in  section  221. 

See  People  i>.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  192  ;  5  N.  Y.,  Supp.,  20. 

§  680.  Grand  jury  may  proceed  as  in  the  case  of  a  natural  per- 
son.—If  the  magistrate  return  a  certificate  that  there  is  sufficient 
cause  to  believe  the  corporation  guilty  of  the  offense  charged,  the 
grand  jury  may  proceed  thereon,  as  in  the  case  of  a  natural  per- 
son held  to  answer. 

See  People  v.  Equitable  Gas  Light  Co.,  6  N.  Y.  Cr.,  192 ;  5  N.  Y.  Supp, 
20,21. 

§  681.  Bringing  an  indicted  corporation  in  court.— When 

an  indictment  is  filed  against  any  corporation,  such  corporation 
must  be  arraigned  thereon,  and  the  court  acquires  jurisdiction 
over  the  corporation,  in  the  manner  following: 

1.  The  clerk  of  the  court  wherein  such  indictment  is  found, 
or  to  wrhich  it  is  sent  or  removed,  or  the  district  attorney  of  the 
county,  must  issife  a  summons  signed  by  him  with  his  name  of 
office,  requiring  such  corporation  to  appear  and  answer  the 
indictment  by  a  demurrer  or  written  plea  to  be  verified  in  like 
manner  as  a  pleading  in  a  civil  action,  at  a  time  and  place  to  bo 
specified  in  such  summons,  such  time  to  be  not  less  than  five 
ttivs  after  the  issue  thereof.  The  summons  may  be  substantially 
in  the  following  form : 
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Supreme  court,  county  of  [state  the  proper  county 

or  court  as  the  case  may  be.] 
The  People  of  the  State  of  New  York 
vs. 
The  A.  B.  Company. 

You  are  hereby  summoned  to  appear  in  this  court  and,  by  de» 
murrer  or  plea  in  writing  duly  verified,  answer  an  indictment  filed 
against  you  by  the  grand  jury  of  this  county,  on  the  day 

of  ,  charging  you  with  the  crime  of  [designating  the 

offense  generally],  at  a  term  of  the  supreme  court  [or  as  the  case 
may  be]  of  this  county,  at  [naming  the  place]  on  [statin?  the  day 
and  hour],  and  in  case  of  your  failure  to  so  appear  and  answer, 
judgment  will  be  pronounced  against  you. 

Dated  at  the  city  [or  town]  of  ,  the        day  of       18  . 

C.  D., 

District  Attorney. 
[Or  by  order  of  the  court,  E.  P.,  clerk,  as  the  case  may  be.] 

2.  The  summons  must  be  served  at  least  four  days  before  the 
appearance  fixed  therein,  in  the  same  manner  as  is  provided  for 
the  service  of  a  summons  upon  a  corporation  in  a  civil  action; 
and  if  the  corporation  does  not  appear  in  the  manner  and  at  the 
time  and  place  specified  in  the  summons,  judgment  must  be  pro- 
nounced against  it 

3.  Nothing  contained  in  this  section  shall  be  construed  as 
preventing  the  appearance  of  a  corporation  by  counsel  to  answer 
an  indictment,  without  the  issuance  or  service  of  the  summons 
as  above  provided.  And  when  an  indictment  shall  have  been 
filed  against  a  corporation  it  may  voluntarily  appear  and  answer 
the  same  by  counsel  duly  authorized  to  so  appear  for  it;  in  which 
case  the  court  acquires  full  jurisdiction  over  the  corporation  in 
the  same  manner  as  if  the  summons  had  been  issued  and  served. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

Amended  bv  chap.  219  of  1892. 

This  amendment  virtually  substituted  the  present,  for  the  original,  sec- 
tion. 

No  provision  was  made,  prior  to  the  amendment  of  1892,  to  compel  a  cor- 
poration, indicted  for  a  criminal  offense,  to  appear  and  submit  to  the  juris- 
diction of  the  court  in  which  the  indictment  was  filed.  People  v.  EquitaN* 
Gas  Light  Co.,  6  N.  Y.  Cr.,  189  ;  5  N.  Y.  Supp.,  20,  21. 

No  provision  was  made  for  notice  to  a  corporation  of  the  finding  of  in 
indictment,  and  no  opportunity  given  it  of  availing  itself  of  the  benefit  of  a 
motion  to  set  it  aside,  demur  or  plead  specially  thereto.     Id. 

§  682.  Fine,  on  conviction,  how  collected.— When  a  fine  is 
imposed  upon  a  corporation,  on  conviction,  it  may  be  collected 
by  virtue  of  the  order  imposing  it,  by  the  sheriff  of  the  county, 
out  of  their  real  and  personal  property,  in  the  same  manner  as 
upon  an  execution  in  a  civil  action. 

Amended  bv  chap.  219  of  1892. 

This  amendment  virtually  substituted  the  present,  for  the  original,  seo 

tion. 
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So*  Feople  v.  Equitable  Gas  Light  Co. ,  6  N.  Y.  Cr. ,  101 ;  5  N.  Y.  Supp. ,  80 : 
People  v.  Clark,  14    id.,  655. 

CHAPTER  X. 

ENTITLING  affidavits. 

Section  683.  Affidavits  defectively  entitled,  valid. 

683.  Affidavits  defectively  entitled,  valid.— It  is  not  neces- 
sary to  entitle  an  affidavit  or  deposition  in  the  action,  whether 
taken  before  or  after  indictment,  or  upon  an  appeal ;  but  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose,  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indictment  or  appeal  in 
which  it  is  made. 

The  reference  in  Kibbe  v.  Wetmore,  31  Hun,  425,  to  this  section,  should 
be  to  section  683  of  Code  of  Civil  Procedure. 

CHAPTER  XI. 

ERRORS  AND  MISTAKES,  IN  PLEADINGS  AND  OTHER  PROCEED- 
INGS. 

Section  684.    Errors,  etc.,  when  not  material 

§  684.  Errors,  etc.,  when  not  material.— Neither  a  departure 
from  the  form  or  mode  prescribed  by  this  Code,  in  respect  to 
any  pleadings  or  proceedings,  nor  an  error  or  mistake  therein, 
renders  it  invalid,  unless  it  have  actually  prejudiced  the  defend- 
ant, or  tend  to  his  prejudice,  in  respect  to  a  substantial  right. 

See  sections  285  and  542,  ante. 

See  notes  under  section  568,  ante. 

Disregarding  errors,  etc.— An  appellate  court  should  give,  with  rea- 
son and  discretion,  full  force  and  effect  to  the  provisions  of  this  section. 
People  v.  Dimick,  11  St.  Rep.,  739 :  107  N.  Y.,  18,  34. 

This  section  is  general  in  its  application,  and  is  intended  to  cure  defects 
in  form  under  the  general  rules  of  criminal  pleading.  People  v.  Williams, 
18  St.  Rep.,  405  ;  2  N.  Y.  Supp.,  382,  383. 

This  section,  more  specifically  than  section  285,  ante,  cures  deviations 
from  the  particular  forms  prescribed  by  the  Criminal  Code.    Id. 

After  judgment,  every  intendment  is  to  be  indulged  in  support  thereof 
and  the  court  is  to  deal  with  matters  of  substance,  not  form,  schrumpf  v. 
People,  14  Hun,  13. 

Under  this  section,  technical  errors  or  defects,  or  exceptions,  not  affect- 
ing the  substantial  rights  of  the  parties,  will  be  disregarded  in  giving 
judgment  on  appeal.     Willett  i\  People,  27  Hun,  461,  471. 

Instances. — Where  an  omission  to  arraign  the  defendant  upon  the 
indictment,  or  have  him  plead  thereto,  does  not  tend  to  prejudice  nis  rights, 
it  will  be  disregarded.  People  v.  Tower,  42  St.  Rep.,  164,  166;  17  N.  Y. 
Supp.,  397. 

The  omission  to  fill  in  the  blank,  in  the  recital  of  an  undertaking  of  bail 
intended  for  the  specification  of  the  nature  of  the  crime,  is  not  one  preju- 
dicing, or  tending  to  prejudice,  the  defendant  in  respect  to  a  substantial 
right,  and  so  does  not  render  the  undertaking  invalid.  People  v.  Gillman, 
35  St  Rep.,  281  ;  125  N.  Y.,  375. 

Where  a  variance  between  the  indictment  and  proof,  in  the  name  of  the 
complainant,  does  not  in  any  way  prejudice  the  defendant,  it  does  not  ren- 
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<!.■»  the  indictment  invalid.    People,  r.  Hagan,  37  St.  Rep.,  661;  H  N.Y. 
Simp..  233. 

Tlii'  court  can,  under  this  section,  disregard  it  upon  the  trial.    Id. 

The  provisions  of  this  section  were  applied,  in  Tillotson  t\  Martin,  40 
Hun.  322,  to  remedy  a  departure  from  the  form  of  undertaking  prescribed 
by  section  H82,  }X)st 

'Where  a  warrant  of  commitment  substantially  complies  with  the  require- 
ments cf  section  721,^w>.sf,  as  to  certificates,  aiid  the  variance  is  at  most  a 
defect  in  the  proceeding,  which  works  no  prejudice,  the  objection  will  be 
disregarded  under  this  section.  People  i\  Holmes,  2  St.  Rep.,  676 :  5  N.  Y. 
Cr..  131  :41  Hun,  55. 

See  People  r.  Hughes,  46 St.  Rep.,  415;  8  N.  Y.  Cr.,451:  19  N.  Y.  Supp.,  551 : 
People  v.  Menken,  36  Hun,  98  ;  3  N.  Y.  Cr.,  238  ;  People  t\  Lawrence,  51  St 
Rep.,  28H  ;  137  N.  Y.,  522  ;  People  ex  rel.  Pickard  v.  Sheriff,  etc.,  11  CiT. 
Pro.,  186. 

CFfAPTER   XII. 

DISPOSAL  OK  PROPERTY,  STOLEN  OR  EMBEZZLED. 

Section  685.  When  proj)erty,  alleged  to  be  stolen  or  embezzled,  comes  into 
custody  of  neace  officer. 

686.  Order  for  its  delivery  to  owner. 

687.  When  it  comas  into  custody  of  magistrate,  he  must  deliver  it  to 

owner,  on  proof  of  title  and  payment  of  expenses. 

688.  Court  in  which  trial  is  had  for  stealing  or  embezzling  it,  may 

order  it  to  be  delivered  to  owner. 

689.  If  not  claimed  in  six  months,  to  be  delivered  to  county  superin- 

tendent of  the  poor,  or  in  New  York,  to  commissioners  of 
charities  and  corrections. 

690.  Receipt  for  money  or  property  taken  from  a  person  arrested 

for  a  public  offense. 

691.  Duties  of  i>olice  clerks  in  the  city  of  New  York,  etc. 

§  085.  When  property,  alleged  to  be  stolen  or  embezzled  comes 
into  custody  of  peace  officer.— When  property,  alleged  to  have 
been  stolen  or  embezzled,  comas  into  the  custody  of  a  peace 
officer,  he  must  hold  it,  subject  to  the  order  of  the  magistrate 
authorized  by  the  next  section  to  direct  the  disposal  thereof. 

The  provisions  of  the  Revised  Statutes  upon  the  subject  are  superseded 
by  those  of  the  Code  of  Criminal  Procedure.  Simpson  i\  St.  John,  93  N.  Y., 
360. 

Custody  of  officer.— Under  these  provisions,  the  stolen  property  in 
the  custody  of  an  officer  is,  pending  the  prosecution  of  the  criminal,  in  the 
custody  of  the  court.     Id. 

An  officer  has  a  right,  bv  virtue  of  a  warrant  for  grand  larceny,  when  he 
arrest  the  accused,  to  seize  and  take  before  the  magistrate  the  property 
alleged  to  have  been  stolen,  when  the  same  is  found  on  the  person  or  in  the 
possession  of  the  accused,  and  is  pointed  out  to  the  officer,  on  his  demand 
or  request,  as  that  descrit>ed  in  the  process.  Houghton  v.  Bachman,  47 
Barb.,  388. 

The  magistrate,  if  he  deems  the  retention  of  the  stolen  property  until  a 
trial  unnecessary,  may  order  its  return  to  the  owner.  Simpson  i\  St.  John, 
93  N.  Y.,  36(5.  If  he  makes  no  such  order,  its  retention  must  be  deemed 
necessary  to  the  purjxjses  of  public  justice  until,  by  conviction  or  acquittal, 
the  necessity  is  ended.  Id.  In  such  case,  the  owner's  right  of  possession 
cannot  be  enforced  by  an  action  for  the  claim  and  delivery  oi  personal 
property.     Id. 

§  (\SC).  Order  for  its  delivery  to  owner.— On  satisfactory  proof 
of  the  title  of  the  owner  of  the  property,  the  magistrate  before 
whom   the   information   is  laid,   or   who  examines  the  charge 
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dnst  the  person  accused  of  stealing  or  embezzling  the  piop- 
y,  may  order  it  to  be  delivered  to  the  owner,  unless  its  tem- 
iiry  retention  be  deemed  necessary  in  furtherance  of  justice, 
his  paying  the  reasonable  and  necessary  expenses  incurred  in 
preservation,  to  be  certified  by  the  magistrate.  The  order 
itles  the  owner  to  demand  and  receive  the  property, 
ee  notes  under  preceding  section. 

he  magistrate,  before  whom  stolen  property  is  brought  bv  the  officer 
*  arrested  the  accused,  has  authority  to  order  the  delivery  thereof  to  the 
son  from  whom  it  was  alleged  to  have  been  stolen,  if,  on  examination 
lie  accused,  he  adjudges  that  it  was  so  stolen,  and  that  such  person  is 
owner.     Houghton  v.  Bachman,  47  Barb.,  388. 

\  687.  When  it  comes  into  custody  of  magistrate  he  must  de- 
ar property  to  owner,  on  proof  of  title  and  payment  of  ex- 
ises.— If  property  stolen  or  embezzled  comes  into  the  custody 
\  magistrate,  it  must,  unless  its  temporary  retention  be  deemed 
:essary  in  furtherance  of  justice,  be  delivered  to  the  owner, 
satisfactory  proof  of  his  title,  and  on  his  paying  the  necessary 
>enses  incurred  in  its  preservation,  to  be  certified  by  the  mag- 
ate. 

?e  notes  under  section  685,  ante. 
ee  notes  under  preceding  section. 

;  688.  Court  in  which  trial  is  had  for  stealing  or  embezzling  it, 
y  order  it  to  be  delivered  to  owner.— If  property  stolen  or  em- 
zled  have  not  been  delivered  to  the  owner,  the  court  before 
ich  a  trial  is  had  for  stealing  or  embezzling  it,  may,  on  proof 
bis  title,  order  it  to  be  restored  to  the  owner. 
\  689.  If  not  claimed  in  six  months,  to  be  delivered  to  county 
>erintendent  of  the  poor,  or  in  New  York,  to  commissioners  of 
irities  and  corrections.— If  property  stolen  or  embezzled  be 
:  claimed  by  the  owner,  before  the  expiration  of  six  months 
m  the  conviction  of  a  person  for  stealing  or  embezzling  it, 
\  magistrate  or  other  officer  having  it  in  his  custody  must,  on 
rment  of  the  necessary  expenses  incurred  in  its  preservation, 
iver  it  to  the  county  superintendents  of  the  poor,  or  in  the 
y  of  New  York,  to  the  commissioners  of  charities  and  correc- 
ns,  to  be  applied  for  the  benefit  of  the  poor  of  the  county  or 
jt,  as  the  case  may  be. 

5  690.  Receipt  for  money  or  property,  taken  from  a  person 
ested  for  a  public  offense.— Except  in  the  city  of  New  York, 
en  money  or  other  property  is  taken  from  a  defendant,  arrested 
on  a  charge  of  a  crime,  the  officer  taking  it  must,  at  the  time, 
re  duplicate  receipts  therefor,  specifying  particularly  the 
ount  of  money  or  the  kind  of  property  taken  ;  one  of  which 
eipts  he  must  deliver  to  the  defendant,  and  the  other  of  which 
must  forthwith  file  with  the  clerk  of  the  court  to  which  the 
positions  and  statement  must  be  sent,  as  provided  in  section 
1. 

5  691.  Duties  of  police  clerks  in  the  city  of  New  York,  etc.^ 
e  commissioners  of  police  of  the  city  of  New  York  may  desig- 
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nate  some  person  to  take  charge  of  all  property  alleged  to  be 
stolen  or  embezzled,  and  which  may  be  brought  into  the  police 
office,  and  all  property  taken  from  the  person  of  a  prisoner,  and 
may  prescribe  regulations  in  regard  to  the  duties  of  the  clerk  or 
clerks  so  designated,  and  to  require  and  take  security  for  the 
faithful  performance  of  the  duties  imposed  by  this  section,  and 
it  shall  be  the  duty  of  every  officer  into  whose  possession  such 
property  may  come,  to  deliver  the  same  forthwith  to  the  person 
so  designated. 

CHAPTER  XIII. 

REPRIEVES,  COMMUTATIONS  AND  PARDONS. 

Section  692.  Power  of  governor  to  grant  reprieves,  commutations  and  par- 
dons. 

693.  His  power  in  respect  to  convictions  for  treason.    Duty  of  thf 

legislature,  in  such  cases. 

694.  Governor  to  communicate  annually  to  legislature,  reprieves 

commutations  and  pardons. 

695.  Officers  to  supply  governor  statement  of  facts,  etc. 

696.  Conditional  pnrcion;  procedure  on  violation  of. 

697.  Idem. 

698.  Idem. 

§  692.  Power  ofgovernor  to  grant  reprieves,  commutations  and 
pardons.— The  governor  has  power  to  grant  reprieves,  commuta- 
tions and  pardons,  after  conviction,  for  all  offenses,  except  trea- 
son and  cases  of  impeachment,  upon  such  conditions,  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  subject 
to  the  regulations  provided  in  this  chapter. 

Conditional.  In  case  of  a  breach  of  a  conditional  pardon,  the  pardon 
becomes  void,  and  the  criminal  may  be  remanded  on  his  original  sentence. 
People  v.  Potter.,  1  Park.,  47. 

Effect  of.— A  pardon,  while  it  wipes  out  the  offense  against  the  puhlic. 
does  not  annul  the  act  or  affect  the  rights  of  private  justice.  Anon,  86  N. 
Y.,  563. 

Fraudulent.— The  court  cannot  go  behind  a  pardon,  though  fraudu- 
lently obtained.     In  re  Endymion,  8  How.,  478. 

Void  provisions.— A  provision  in  a  pardon  that  it  shall  not  remove 
disabilities  is  void.     People  v.  Pease,  3  John,  Cas.,  333. 

§  693.  His  power  in  respect  to  convictions  for  treason ;  duty  of 
the  legislature,  in  such  cases.— He  may  also  suspend  the  execu- 
tion of  the  sentence,  upon  a  conviction  for  treason,  until  the 
case  can  be  reported  to  the  legislature,  at  its  next  meeting,  when 
the  legislature  must  either  pardon  or  commute  the  sentence, 
direct  the  execution  thereof,  or  grant  a  further  reprieve. 

§  C94.  Governor  to  communicate  annually  to  legislature,  re- 
prieves, commutations  and  pardons.— He  must  annually  communi- 
cate to  the  legislature,  each  case  of  reprieve,  commutation  or 
pardon  ;  stating  the  name  of  the  convict,  the  crime  of  which  lie 
was  convicted,  the  sentence  and  its  date,  and  the  date  of  tbe 
commutation,  pardon  or  reprieve. 

§  695.  Officers  to  supply  governor  statement  of  foots,  etc.- 
When  application  is  made  to  the  governor  for  a  pardon,  comraur 
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tation  or  reprieve,  it  shall  be  tbe  duty  of  the  presiding  judge  of 
the  court  before  which  the  conviction  was  had,  and  the  district 
attorney  by  whom  the  criminal  action  was  prosecuted,  or  the 
district  attorney  of  the  county  where  the  conviction  was  had, 
holding  office  at  the  time  of  such  application,  to  supply  the 
governor,  upon  his  request  therefor,  and  without  delay,  with  a 
statement  of  the  facts  proved  on  the  trial :  or,  if  a  trial  was  not 
had,  the  facts  appearing  before  the  grand  jury  which  found  the 
indictment,  and  of  any  other  facts  having  reference  to  the  pro- 
priety of  granting  or  refusing  such  pardon,  commutation  or 
reprieve. 

Amended  by  chap.  866  of  1884. 

This  section  substituted  the  present,  for  the  original,  section. 

§  696  of  original  Code  was  repealed  by  section  3,  chap.  860  of 
1882. 

§  697  of  original  Code  was  repealed  by  section  3,  chap.  360  of 
1882. 
See  People  v.  Trimble,  88  St.  Rep.,  999. 

§  698  cf  original  Code  was  repealed  by  section  8,  chap.  360  of 
1882. 

§  696.  Conditional  pardons,  procedure  on  violation  of— 

If  any  person  who  has  been  discharged  from  imprisonment,  by 
virtue  of  any  conditional  pardon,  or  conditional  commutation  of 
his  sentence,  shall  violate  such  condition  or  neglect  to  perform  it» 
his  pardon  or  commutation  shall  be  void  and  he  shall  be  remanded 
to  place  of  his  former  imprisonment  and  there  confined  for  the 
uuexpired  term  for  which  he  had  been  sentenced.  When  com- 
plaint, upon  oath,  shall  be  made  to  a  magistrate,  that  any  sucli 
person,  within  his  county,  has  violated  or  failed  to  perform  the 
condition  of  his  pardon  or  commutation,  the  magistrate  shall  issue 
a  warrant  as  provided  in  chapter  two,  title  three,  part  four  of  this 
act     When  the  defendant  shall  have  been  brought  before  him, 
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the  magistrate,  if  there  is  then  sitting  in  his  county  any  of  the 
courts  mentioned  in  titles  three  or  five  of  part  one  of  this  act,  shall 
remit  to  it  the  complaint  and  depositions,  if  any,  that  have  been 
taken  before  him.  If  no  such  court  is  then  in  session  the  magis 
tratc  shall  proceed  to  examination  of  the  defendant,  in  the  manner 
prescribed  in  chapter  seven,  title  three,  part  four  of  thi3  act,  and 
shall  either  discharge  him  or  shall  hold  him  to  answer  the  charge 
against  him  at  the  next  term  of  such  court  to  be  held  in  the 
county,  and  the  defendant  shall  either  give  bail  so  to  appear  and 
and  answer,  or  shall  be  committed  as  prescribed  in  said  chapter 
seven.  The  warrant  may  also  be  issued  by  any  of  the  courts 
mentioned  in  this  section  upon  the  like  complaint  as  if  application 
is  made  to  a  magistrate. 
Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

§  697.  Idem. — When  the  defendant  shall  be  brought  before 
the  court  it  shall,  forthwith,  make  an  order  that  the  defendant  show 
cause  why  his  pardon  or  commutation  should  not  be  adjudged  to 
be  void,  and  he  should  not  be  remanded  to  the  place  of  his  former 
imprisonment  for  the  unexpired  term  of  his  sentence.  The  order 
shall  set  forth  the  facts  which  constitute  the  violation  of  or  the 
neglect  to  perform  the  condition  of  the  pardon  or  commutation. 
The  defendant  shall  plead  to  said  order  in  writing.  If  he  admit 
the  facts  the  court  shall  at  once  proceed  to  pronounce  judgment 
If  the  defendant  shall  deny  any  material  fact,  the  issue  so  joined 
shall  be  tried  by  a  jury.  Upon  such  trial  the  people  and  the 
defendant  shall  each  be  allowed  five  peremptory  challenges,  and 
no  more.  Upon  the  return  of  the  verdict  the  court  shall,  without 
delay,  proceed  to  judgment  If  judgment  is  rendered  against  the 
defendant  it  shall  adjudge  that  his  pardon  or  commutation  is  void, 
and  shall  commit  him  to  the  place  of  imprisonment  from  which 
he  had  been  discharged,  upon  his  pardon  or  commutation,  thereto 
be  confined  for  that  portion  of  the  term  of  his  former  sentence 
which  had  not  expired,  when  he  had  been  discharged  by  virtue  of 
the  pardon  or  commutation. 
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§  698.  Idem.  —  If  an  issue  of  fact  upon  a  material  question 
shall  be  raised  by  the  answer  of  the  defendant,  and  it  shall  ap- 
pear that  the  violation  of,  or  the  failure  to  perform  the  condition 
took  place  in  a  county  other  than  that  in  which  the  arrest  was 
made,  the  court  may,  in  its  discretion,  in  furtherance  of  justice 
change  the  place  of  trial  to  such  other  county.  The  papers  in  the 
case  shall  be  filed  with  the  clerk  of  the  county  to  which  the  place 
of  trial  was  changed,  with  the  order  chauging  the  place  of  trial, 
and  a  copy  of  such  order  shall  be  sent  to  the  district  attorney  of 
such  county,  and  the  defendant  shall  be  committed  to  the  custody 
of  the  sheriff  of  said  county,  or  be  held  to  bail  to  appear  at  the 
next  term  of  the  court  in  which  subsequent  proceedings  shall  be 
had.  All  the  subsequent  proceedings  shall  he  had  in  the  su- 
preme court  or  county  court  of  the  county,  to  which  the  place  of 
trial  had  been  changed,  with  the  same  effect  as  if  they  had  ori- 
ginally been  begun  in  that  court 
Am'd  by  chap.  880  of  1895.    In  effect,  January  1,  1896. 
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PART  Y. 


OF  PROCEEDINGS  OF  COTJBT8  OF  SPECIAL  SESSIONS  AND  POLICE 

COURTS. 

Title    I.    Of  the  proceedings  in  courts  of  special  sessions  in  the  coun- 
ties OTHER  THAN  NEW  YORK. 
IL     OF  THE  PROCEEDINGS  IN  THE  COURTS  OF  SPECIAL  SESSIONS  IN  TBI 
CTTY  AND  COUNTY  OF  NEW  YORK. 

ILL    Of  appeals  from  the  courts  of  special  sessions. 


TITLE  L 

Of  Proceedings  in  Courts  of  Special  Sessions  in  the  Counties  OEHBt 

than  New  York. 

Section  699.  Charge  to  be  read  to  defendant. 

700.  The  plea,  and  how  put  in. 

701.  Issue,  how  tried. 

702.  Defendant  may  demand  a  trial  by  jury. 

703.  Venire  for  a  jury. 

704.  Summoning  the  jury,  and  returning  the  list. 

705.  Depositing  ballots  in  box. 

706.  Drawing  the  jury. 

707.  Challenges. 

708.  Talesmen,  when  and  how  ordered  and  summoned 

709.  Failure  to  return  venire  may  be  punished. 

710.  Jury,  how  constituted. 

711.  Their  oath. 

712.  Trial,  how  conducted. 

713.  Jury  may  decide  in  court,  or  retire.    Oath  of  offioeron  their 

retirement. 

714.  Delivering  verdict,  and  entry  thereof. 

715.  Jury,  discharge  of. 

716.  In  such  case,  cause  to  be  re-tried. 

717.  Judgment  on  conviction. 

718.  Judgment  of  imprisonment,  until  fine  be  paid.    Extent  of 

imprisonment. 

719.  Defendant,  on  acquittal,  to  be  discharged.    Order  that  pro* 

secutor  pay  the  costs. 

720.  Judgment .    ~inst  prosecutor  for  costs. 
721-722.  Form  of        rdof  conviction. 
728.  Certificate  when  filed. 

724.  Certificate,  conclusive  evidence. 

725.  Judgment,  by  whom  executed. 

726.  Fine,  receipt  and  payment  of,  by  court. 

727.  Fine  to  whom  paid  after  commitment  and  how  applied. 

728.  Proceedings  against  magistrate  or  sheriff,  on  neglect  to  pay 

fine  into  county  treasury. 

729.  Subpoenas  for  witnesses,  and  punishing  them  for  disobedient* 

730.  Punishing  jurors  for  non-attendance. 

731.  No  fees  to  jurors  or  witnesses. 

732.  When  defendant  requests  a  trial  by  police  court,  prebmtatf? 

examination  dispensed  with. 
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N  733.  During  time  allowed  for  bail,  and  until  judgment,  defendant 
to  be  continued  in  custody  of  officer,  or  committed  to  jaiL 

734.  Form  of  commitment. 

735.  By  whom  executed. 

736.  Defendant  may  be  admitted  to  baiL 

737.  Bail,  how  and  by  whom  taken. 

738.  Form  of  the  undertaking. 

739.  Undertaking,  when  forfeited  and  action  thereon. 

740.  Forfeiture,  how  and  by  whom  remitted. 

99.  Charge  to  be  read  to  defendant.— In  the  cases  in  which 
)urts  of  special  sessions  or  police  courts  have  jurisdiction, 
the  defendant  is  brought  before  the  magistrate,  the  charge 
st  him  must  be  distinctly  read  to  him,  and  he  must  be  re- 
el to  plead  thereto. 

jnded  by  chap.  300  of  1882. 

amendment  inserted  the  words  "  the  courts  of  special  sessions  or," 
aitted  the  words  "  as  provided  in  section  74." 

ension  of  section. — This  section  was  amended  in  1882,  in  order  to 
D  express  that  such  section  shall  apply  to  special  sessions  and  police 
,  which  it  did  not  do  prior  to  the  amendment.  People  v.  Trumble,  1 
Cr..  446. 

ding  charge. — Under  this  section,  the  charge  must  be  distinctly 
3  the  defendant  either  from  the  information,  warrant  or  some  record. 
ex  rel.  Baker  v.  Beatty,  39  Hun,  477. 
not  an  oral  charge.    Id. 

iL— The  magistrate  must  try  the  offender  when  brought  before  him, 
:ause  is  triable  in  a  special  sessions.  People  ex  rel.  Eraser  c.  Board, 
T  St.  Rep.,  875;  2  N.  Y.  Supp.,  611. 

00.  The  plea,  and  how  put  in.— The  defendant  may  plead 
tme  pleas  as  upon  an  indictment,  as  provided  in  section  332. 
plea  must  be   oral,  and  entered  upon  the  minutes  of   the 

plea  of  guilty,  without  entering  any  objection  to  the  preliminary  pro- 
gs, removes  from  the  case  all  grounds  of  error  based  on  matters  of 
rregularity.     People  c.  Mcintosh,  5  N.  Y.  Cr.,  39. 
People  ex  rel.  Baker  v.  Beatty,  39  Hun,  477. 

01.  Issue,  how  tried.— Upon   a  plea   other   than  a  plea  of 

,r,  if  the  defendant  do  not  demand  a  trial  by  jury,  the  court 

proceed  to  try  the  issue. 

ie  cases  of  People  v.  Berberrich,  20  Barb.  224,  and  People  v.  Lied,  19 
.  J.  400,  the  defendant  offered  bail  for  his  appearance  at  the  court  of 
s.  and  his  offer  was  denied. 

>lication. — The  constitutional  provision  giving  a  party  a  right  to  a 
7  jury,  etc.,  does  not  apply  to  the  petty  offenses  triable  before  a  court 
;ial  sessions.    People  ex  rel.  Murray  c.  Justices,  etc.,  74  N.  Y.,  406. 
Jtion. — In  order  to  entitle  a  defendant  to  a  trial  by  jury  in  a  court  of 

sessions,  he  must  demand  to  be  so  tried,  before  the  court  hears 
'  the  testimony  upon  the  trial.  People  v.  Cook,  9  St.  Rep.,  412;  45 
VI. 

)urts  of  special  sessions,  where  they  have  exclusive  jurisdiction  under 
section  56  or  section  60,  no  election  other  than  a  failure  to  obtain  a 
jate  of  removal  is  necessary  to  give  jurisdiction  to  try  the  case.  Peo- 
rel.  Templeman  v.  Green,  4  N.  Y.  Cr.,  448. 

ire  the  defendant  neither  obtains  a  certificate  of  removal  in  cases 
section  56  or  60,  nor  demands  trial  by  jury,-  he  is  properly  tried  by  the 

People  ex  rel.  Templeman  v.  Green,  4  N.  Y.  Cr.,  448. 
defendant,  by  an  election  to  be  tried  by  the  court,  waives  all  objeo- 
:>  its  jurisdiction.    Gill  v.  People,  3  Hun,  187. 
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Waiver. — An  infant,  accused  of  petit  larceny,  may  waive  his  right  to* 
trial  by  jury,  and  elect  to  be  tried  by  a  court  of  special  sessions.  PeopUr 
&v  /r/. "Summons  c.  Wandell,  21  Hun,~515. 

Prior  to  the  Code,  it  was  held  that  a  court  of  special  sessions  could  not 
acquire  jurisdiction  to  try  a  prisoner,  without  a  jury,  for  an  offense,  unless 
it  affirmatively  appeared  in  the  proceedings  had  before  trial,  that  he 
expressly  waived  his  right  to  a  trial  by  jury.  People  r.  Mallon,  39  How., 
454. 

§  702.  Defendant  may  demand  a  trial  by  jury.— Before  the 

court  hears  any  testimony  upon  the  trial,  the  defendant  may 
demand  a  trial  by  jury. 

See  notes  under  preceding  section. 

Demand. — If  the  prisoner  demands  a  trial  by  jury,  the  court  must  sum- 
mon one.     People  t\v  rel.  Templeman  r.  Green,  4  N.  Y.  Cr.,  443. 

Before  the  Code,  the  court  of  special  sessions  could  not  acquire  jurisdic- 
tion to  try  a  prisoner  for  an  offense,  unless  it  appeared  affirmatively,  in  the 
proceedings  had  before  trial,  that  the  prisoner  expressly  waived  his  right  ta 
a  trial  by  jury.  People  r.  Mallon,  39  How.,  454.  TJnder  the  Code. the 
court  may  proceed  to  try  the  case  without  a  jury,  unless  the  defendant 
demands  a  jury  trial  before  any  testimony  is  taken.  See  sections  701,  and 
702. 

In  People  v.  Mallon,  39  How.,  454,  the  defendant  demanded  to  be  tried 
by  a  jury,  and  the  demand  was  refused. 

See  People  t\  Cook,  9  St.  Rep.,  412  ;  45  Hun,  37. 

§  703.  Jury ;  how  summoned.— If  a  trial  by  jury  be  demanded 
the  court  must  forthwith  draw  from  the  box  or  other  receptacle 
kept  and  used  in  accordance  with  the  requirements  of  the  Code 
of  Civil  Procedure,  relative  to  the  drawing  of  jurors  in  justice 
courts  in  civil  cases,  twelve  of  the  ballots  provided  for  in  section 
twenty-nine  hundred  and  ninety  and  twenty-nine  hundred  and 
ninety-one  of  the  Code  of  Civil  Procedure  to  be  kept  and  used  by 
justices  of  the  peace  in  civil  cases.  If  a  person  whose  name 
thus  drawn,  shall,  in  the  opinion  of  the  court,  reside  more  than 
three  miles  from  the  place  where  the  said  issue  is  to  be  tried, 
the  court  may  set  aside  such  juror,  and  in  that  case  draw  another 
ballot  and  so  can  continue  until  twelve  be  drawn  to  serve  as 
jurors.  The  court  must  thereupon  insert  the  names  of  the  per- 
sons so  drawn  in  an  order  directed  to  any  constable  of  the  county, 
or  marshal  or  police  officer  of  the  city  or  village  where  the 
offense  is  to  be  tried  and  having  authority  to  execute  process  of 
the  court,  commanding  him  to  summon  the  persons  therein 
named  to  appear  before  the  said  court  at  a  time  not  more  than 
three  days  from  the  time  of  the  making  of  said  order,  unless  the 
trial  of  said  issue  be  longer  adjourned  by  consent  and  at  a  place 
named  therein,  to  constitute  a  jury  for  the  trial  of  the  alleged 
offense.  It  shall  be  the  duty  of  every  town  or  city  clerk  in  this 
state,  within  ten  days  after  the  taking  effect  of  this  act,  to  make 
and  deliver  to  every  recorder,  police  justice  or  other  judicial 
officer  having  authority  to  hold  courts  of  special  sessions  in  their 
respective  towns  or  cities  in  accordance  with  the  provisions  of 
this  title,  a  certified  copy  of  the  jury  list  as  is  now  required  by 
section  twenty-nine  hundred  and  ninety  of  the  Code  of  Civil 
Procedure  to  be  furnished  b\r  them  to  the  justices  of  the  peace 
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of  their  various  towns  and  cities  for  the  drawing  of  jurors  in 
civil  actions,  and  any  such  clerk  neglecting  for  refusing  so  to  do 
shall  be  deemed  guilty  of  a  misdemeanor.  The  boxes  or  other 
receptacles  now  used  by  justices  of  the  peace  for  the  purpose  of 
drawing  jurors  in  civil  cases  shall  be  used  by  them  for  drawing 
jurors  to  serve  in  courts  of  special  sessions  as  herein  provided, 
and  recorders,  police  justices  and  other  judicial  officers  empow- 
ered to  hold  such  courts  of  special  sessions,  as  provided  by  this 
title,  are  hereby  required  to  procure  and  use  the  same  in  the 
manner  provided  by  this  section. 

Amended  bv  chap.  360  of  1832. 

This  amendment  inserted  in  the  original  section  the  words  "and  having 
authority  to  execute  process  from  the  court." 
Amended  by  chap.  127  of  1893. 
The  entire  provision  was  modified  by  this  amendment  so  as  to  make  the 

gractice  conform  to  that  in  civil  matters  in  justice's  court.     It  will  take  effect, 
entember  1,  1393. 

See  notes  under  preceding  section. 

Jury. — This  section  prescrihrs  how  a  jury  shall  be  procured  and  that  twelve 
jurors  shall  be  summoned.  People  v.  Hulett,  39  St.  Kep.,  648;  15  N.  Y. 
Supp.,  631. 

The  maimer  of  procuring  a  jury  in  the  court  of  special  sessions  is  plainly 
prescribed  in  title  1  of  part  V.  of  the  Code  of  Criminal  Procedure.     Id. 

Section  703  of  this  title  prescribes  that  twelve  jurors  shall  be  summoned. 
In  section  705.  it  is  provided  thai  the  names  returned  shall  be  written  on 
strips  of  paper  and  placed  in  a  box;  ami,  in  section  706.  that  the  court  must 
draw  out  six  of  the  ballots,  and  even  more  in  case  any  are  set  aside  on  chal- 
lenge. Provision  is  made  in  section  708,  for  summoning  talesmen,  and.  in 
section  709,  for  issuing  in  certain  cases  a  new  order  or  venire;  and  section  Tin 
provides  that,  when  six  jurors  appear  and  arc  accepted,  they  constitute  the 
jury.     Id. 

§  704.  Summoning  the  jury,  and  returning  the  order. — The  court 
mu3t  deliver,  or  cause  to  be  delivered,  the  said  order  to  any 
officer  to  whom  the  same  is  directed  and  empowered  to  exe- 
cute the  same.  The  officer  to  whom  said  order  is  so  delivered 
must  thereupon  summon  personally  each  of  the  persons  d»a\vn 
and  named  therein  to  serve  as  such  jurors  by  exhibiting  to  them 
the  said  order  and  at  the  same  time  reading  to  or  stating  to  them 
the  substance  thereof.  He  shall  then  make  his  return  to  said 
order  certifying  that  he  personally  served  it  upon  each  of  the 
persons  named  therein  and  in  each  case  of  his  being  'inable  to 
do  so  the  reason  thereof.  Any  person  so  summoned  not  attend- 
ing at  the  time  and  place  and  not  having  sufficient  legal  excuse 
for  doing  so,  specified  in  said  order,  is  hereby  declared  guilty  of 
contempt  of  court  and  is  punishable  by  a  fine  not  exceeding 
fifty  dollars  or  imprisonment  not  more  than  thirty  days,  or  by 
both  such  fine  and  imprisonment. 

Amended  by  chap.  127  of  1893. 

This  amendment  makes  the  practice  as  to  summoning  a  jury  in  a  criminal 
action  conform  to  the  present  practice  in  a  civil  action  in  justice's  court. 
It  goes  in  effect  September  1,  1803. 

§  705.  Depositing  ballots  in  box.— The  names  of  the  persons 
returned  as  jurors  must  be  written  on  separate  ballots,  folded  as 
ne»/ly  alike  as  possible,  so  that  the  name  cannot  be  seen,  and 
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must,  under  the  direction  of  the  court,  be  deposited  in  a  box,  or 
other  convenient  tiling. 
See  People  v.  Hulett,  39  St.  Rep.,  648 ;  15  N.  Y.  Supp.,  631. 

§  706.  Drawing  the  jury -The  court  must  then  draw  out  six 
of  the  ballots,  successively;  and  if  any  of  the  persons  whose 
names  are  drawn  do  not  appear,  or  are  challenged  and  set  aside, 
such  further  number  must  be  drawn  as  will  make  a  jury  of  six, 
after  all  legal  challenges  have  been  allowed. 

Jury. — When  the  jury  may  consist  of  six  persons.  People  exrd.  Eckler 
r.  (lark,  23  Hun,  374. 

The  sj>ecial  sessions  has  no  authority  to  try  a  person  by  a  jury  of  leas  than 
six.  though  both  the  prosecution  and  defendant  consent  thereto.  Germond 
v.  People,  1  Hill,  343. 

An  act,  which  extends  the  jurisdiction  of  inferior  courts,  is  not  unconsti- 
tutional, for  the  reason  that  it  transfers  a  class  of  cases  from  courts  of 
record,  where  the  jury  is  composed  of  twelve  men,  to  courts  in  whioh  it 
consists  of  six  men.     Dawson  r.  Horan,  51  Barb.,  459. 

See  People  v.  Hulett,  39  St.  Rep.,  613;  15  N.  Y.  Supp.,  631. 

§  707.  Challenges.— The  same  challenges  may  be  taken  by 
either  party,  to  the  panel  of  jurors,  or  to  an  individual  juror,  as 
on  the  trial  of  an  indictment  for  a  misdemeanor,  so  far  as  appli- 
cable ;  and  the  challenge  must,  in  all  cases,  be  tried  by  the  court 

§  708.  Talesmen,  when  and  how  ordered  and  summoned.- 
If  six  of  the  jurors  summoned  do  not  attend,  or  be  not  obtained, 
the  court  may  direct  the  officer  to  summon  any  of  the  bystand- 
ers, or  others,  who  may  be  competent,  and  against  whom  there 
is  no  sufficient  cause  of  challenge,  to  act  as  jurors. 
See  People  v.  Hulett,  39  St.  Rep.,  648  ;  15  N.  Y.  Supp.,  631. 

§  709.  Failure  to  return  venire  may  be  punished.— If  the 
officer  to  whom  the  order  is  delivered  do  not  return  it,  as  re- 
quired by  section  704,  ho  may  be  punished  by  the  court,  as  for 
contempt ;  and  the  court  must  issue  a  new  order  for  the  sum- 
moning of  jurors,  in  substantially  the  same  form  ;  upon  which 
the  same  proceedings  must  be  had  as  upon  the  one  first  issued. 

Amended  by  chap.  360  of  1882. 

This  amendment  omitted,  from  before  the  word  "  jurors  n  in  the  original 
section,  the  words  "  the  same." 
See  People  v.  Hulett,  39  St.  Rep.,  648  ;  15  N.  Y.  Supp.,  631. 

§  710.  Jury,  how  constituted.— When  six  jurors  appear  aud 

arc  accepted,  they  constitute  a  jury. 

See  notes  under  section  706,  ante. 

See  People  v.  Hulett,  39  St.  Rep.,  648 ;  15  N.  Y.  Supp.,  631. 

§  711.  Their  oath.— The  court  must  thereupon  administer  to 
the  jury  the  following  oath  or  affirmation  :  "  You  do  swear,* 
[or  ••  you  do  solemnly  affirm,"  as  the  case  may  be,]  "  that  you 
will  well  and  truly  try  this  issue,  between  the  people  of  the  state 
of  New  York  and  A.  B.,  the  defendant,  and  a  true  verdict  give. 
according  to  the  evidence." 

§  712.  Trial,  how  conducted.— After  the  jury  are  sworn,  ther 
must  sit  together  and  hear  the  proofs  and  allegations  of  the 
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parties,  which  must  be  delivered  in  public,  and  in  the  presence 
of  the  defendant. 

Where  the  defendant,  on  applying  for  an  ad journment  of  the  trial,  agreed 
to  and  did  deliver  to  the  justice  a  sum  «>f  money  for  the  complainant's  pri- 
vate counsel  and  for  the  complainant's  expenses,  which  was  presumably 
paid  by*  the  justice  to  the  counsel,  it  was  held,  in  People  v.  Parker,  53  St. 
Kep.,  411 ;  23  N.  Y.  Supp.,  704  ;  69  Hu^,  130,  that  this  furnished  no  ground 
for  a  reversal  of  the  conviction. 

§  713.  Jury  may  decide  in  court,  or  retire.  Oath  of  officer  on 
their  retirement.— After  hearing  the  proofs  and  allegations,  the 
jury  may  either  decide  in  court  or  may  retire  for  consideration.. 
If  they  do  not  immediately  agree,  an  officer  must  be  sworn  to 
the  following  effect :  '*  You  do  swear,  that  you  will  keep  this 
jury  together  in  some  private  and  convenient  place,  without 
food  or  drink,  except  bread  and  water,  unless  otherwise  ordered 
by  the  court ;  that  you  will  not  permit  any  person  to  speak  to 
or  communicate  with  them,  nor  do  so  yourself,  unless  it  be  to 
ask  them  whether  they  have  agreed  upon  a  verdict ;  and  that 
you  will  return  them  into  court  when  they  have  so  agreed,  or 
when  ordered  by  the  court." 

§  714.  Delivering  verdict,  and  entry  thereof.— When  the  jury 
have  agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the 
court,  which  must  enter  it  in  its  minutes. 

Amended  by  chap.  360  of  1882. 

This  amendment  changed  the  word  "  who"  in  the  original,  into  the  word 
u  which  '*  in  the  present,  section. 

§  715.  Jury,  discharge  of.— The  jury   cannot    be   discharged, 

after  the  cause  is  submitted  to  them,  until  they  have  agreed 

upon,  and  rendered  their  verdict,  unless  for  some  cause  within 

the  meaning  of  sections  428  and  429,  the  court  sooner  discharge 

them. 

Amended  by  chap.  715  of  1882. 

This  amendment  inserted  the  word  "  the"  before  the  word  "meaning." 

§  716.  In  such  case,  cause  to  be  retried.— If  the  jury  be  dis- 
charged, as  provided  in  the  last  section,  the  court  may  proceed 
again  to  the  trial,  in  the  same  manner  as  upon  the  first  trial ; 
and  so  on,  until  a  verdict  is  rendered. 

§717.  Judgment  on  conviction.— When  the  defendant  pleads 
guilty,  or  is  convicted  either  by  the  court  or  by  a  jury,  the  court 
must  render  judgment  thereon,  of  fine  or  imprisonment,  or  both, 
as  the  case  may  require ;  but  the  fine  cannot  exceed  fifty 
dollars,  nor  the  imprisonment  six  months. 

See  section  719,  post . 

ISffect  of  section. — The  question  whether  this  section  has  not  specially 
prescribed,  within  the  meaning  of  section  15  of  the  Penal  Code,  a  punish- 
ment for  the  offense  of  assault  in  the  third  degree,  so  as  to  make  it  the  pun- 
ishment to  be  imposed  therefor  in  all  the  courts,  though  this  section  has 
special  reference  to  the  courts  of  special  sessions,  was  raised  but  not  decided, 
in  People  c.  Palmer.  6  St.  Rep.,  341 ;  48  Hun,  397.  [This  section  does  not 
affect  the  power  of  the  other  courts.     Ed.] 

When  rendered.— There  is  nothing  in  this  section,  which  requires  a 
court  of  special  sessions  to  render  judgment  forthwith  upon  the  delivery  of 
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the  verdict  by  the  jury,  but  undoubtedly  it  must  be  rendered  during  the 
continuance  of  the  session  of  the  court  and  before  it  is  at  an  end.  People 
ex  rel.  Cook  v.  Smith,  28  St.  Rep.,  307  ;  9  N.  Y.  Supp.,  181. 

Entry. — This  section  does  not  require  that  any  judgment  should  be 
entered  in  the  minutes  of  the  court.     Id. 

There  is  but  one  mode  of  rendering  judgment  and  that  is  by  pronouncing 
sentence.  Id.  And  there  is  but  one  record  of  the  judgment  and  this  is  the 
certificate  of  the  sentence.     Id. 

On  plea  of  guilty. — When  the  defendant  pleads  guilty,  it  is  not  neces- 
sary that  there  should  be  any  conviction.  People  ex  rel.  Evans  e.  McEwan, 
2  N.  Y.  Cr.,  313  ;  67  How.,  105. 

Judgment  of  special  sessions. — This  section  provides  for  and  limits 
the  judgment  of  a  court  of  special  sessions.  Burns  c.  Norton,  35  St  Ben., 
418;  15N.Y.  Supp.,  75-78. 

Sections  535  and  15  of  the  Penal  Code  do  not  expressly  or  impliedly 
repeal  this  section.     People  ex  rel.  Knowlton  v.  Sadler,  2  N.  Y.  Cr.,  439. 

The  justice  can  either  fine  or  imprison,  or  he  can  do  both,  only  the  fine 
must  be  limited  to  fifty  dollars  or  less,  and  the  imprisonment  to  not  exceed- 
ing six  montlis.  People  v.  Henschel,  35  St.  Rep.,  276  ;  12  N.  Y.  Sara., 
46,  47. 

The  legislature,  when  it  conferred  exclusive  jurisdiction  upon  courts  of 
special  sessions  to  hear  in  the  first  instance  a  large  number  of  offenses,  in- 
tended to  prevent  these  courts  from  inflicting  as  severe  punishment  for  an 
offense  as  can  be  imposed  by  a  court  of  record,  upon  the  removal  of  the  case 
thereto.     People  ex  rel.  Knowlton  v.  Sadler,  2  N.  Y.  Cr.,  440. 

By  this  section,  the  greatest  punishment  that  can  be  inflicted  by  a  court 
of  special  sessions  upon  any  offender  convicted  before  it,  is  a  fine  not 
exceeding  fifty  dollars,  and  imprisonment  not  exceeding  six  months.    Id. 

This  section  limits  the  punishment,  which  may  be  inflicted  by  courts  of 
special  sessions  to  a  fine  of  fifty  dollars,  or  imprisonment  for  six  months. 
Matter  of  Bray,  34  St.  Rep.,  642 ;  12  N.  Y.  Supp.,  367. 

A  court  of  8]>ecial  sessions  cannot  impose  a  fine  to  exceed  fifty  dollars,  or 
imprisonment  for  over  six  months,  or  both.  People  ex  rel.  Stokes  i?.  RisleT, 
38  Ilun,  2S1  ;  4  N.  Y.  Cr.,  110. 

Void  sontence. — A  sentence,  which  is  simply  in  the  disjunctive,  with- 
out any  declaration  that,  by  the  uayment  of  the  fine,  the  convicted  person 
will  escape  the  imprisonment,  is  illegal.  Matter  of  Hoffman,  1  N.  Y.  Or., 
484. 

A  sentence,  in  a  court  of  sessions,  to  pay  a  fine  of  two  hundred  and  fifty 
dollars,  and  to  stand  committed  not  exceeding  one  year,  till  the  fine  is  paii 
is  invalid.     People  ex  rel  Stokes  v.  Risley,  38  Hun,  281  ;  4  N.  Y.  Cr.,  110. 

The  defendant  cannot  be  punished  thereunder,  even  to  the  extent  of  fifty 
dollars  fine,  or  fifty  days  imprisonment. 

Where  the  judgment  is  one  that  the  court  of  special  sessions  cannot,  under 
any  circumstances,  have  pronounced,  it*is  absolutely  void,  and  the  defend- 
ant cannot  be  detained  for  the  longest  term  that  the  court  could  have  legally 
imposed.     People  ex  rel.  Knowlton  p.  Sadler,  2  N.  Y.  Cr.f  440. 

Re-sentence. — A  prisoner  in  custody  under  a  void  sentence  upon  a  valid 
judgment  of  conviction  should  not  be  discharged  on  habeas  corpus.  ba\ 
should  bo  remanded  to  be  sentenced  according  to  law.  People  ex  reL  Devoe 
v.  Kelly,  97  N.  Y.,  212 ;  2  N.  Y.  Cr.,  428. 

The  power  of  a  court  of  special  sessions  to  punish  for  a  violation  of  the 
excise  law  is  limited  to  imposing  a  line  not  exceeding  fifty  dollars,  or  im- 
prisonment not  exceeding  six  montlis,  or  both.  People  v.  Carter,  15  St. 
Rep.,  610  ;  14  Civ.  Pro.,  245  ;  48  Hun,  165.  Where  such  court  imposes  for 
such  offense  a  fine  of  one  hundred  dollars,  and  directs  imprisonment  until 
such  fine  is  paid,  the  judgment  is  void  though  the  conviction  is  proper.  Id. . 
People  ex  rel.  Stokes  v.  ttislev,  38  Hun,  280  ;  People  v.  Nash,  12  W.  DiK  . 
545  ;  People  ex  rel.  Devoe  v.  Kelly,  97  N.  Y.,  212  ;  People  v.  Bork,  90  id., 
188  ;  People  e.v  rel.  Tweed  v.  Liscomb,  60  id.,  559. 

The  power  of  the  appellate  court  to  remit  a  case  for  re-sentence,  where  the 
judgment  is  void  but  tlie  conviction  is  proper,  was  held  in  People  p.  Carter. 
15  St.  Rep..  640  ;  48  Hun,  165  ;  14  Civ.  Pro.,  241,  to  be  limited  to  cases  where 
the  conviction  is  had  upon  an  indictment ;  and  that  no  power  exists  to 
remit  a  case  for  re-sentence  to  a  court  of  special  sessions. 
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But  cannot  the  appellate  court,  in  case  of  an  appeal,  render  under  rection 
764,  post,  the  judgment  which  the  court  below  should  have  rendered, 
without  remanding  the  case  to  such  court  ? 

See  People  r.  Hollenbeck.  1  N.  Y.  Cr.,  437,  note  ;  65  How.,  404 ;  People 
—  -W  Raker  v.  Beatty,  39  Hun,  477. 

— *  "«*ii  -Ana  he  paid.    Extent 

■prisoned  „n,il  ,Cln't  S  «  7  ""'•V  a,K>  (lirMt  "»' 
-prU^ent,  which  Zt,  t "*?'  "*f&*  "»  <*•« 

*  Ike  line.     ThcZrTTf  °M  ^  for  «'«*  «* 

*  ^  L.  1910,  el..  609.     Ib  eff6ct  ^^  ,    ^ 

cms.     People  v.  button,  &±  ui.  a*^., 
Supp.,  96. 

A  commitment,  which  recites  that  the  defendant  has  been  adjudged  to 
pay  a  fine  of  $100,  and,  in  default,  to  be  imprisoned  for  three  montlis,  com- 
plies fully  with  the  provisions  of  this  section.  Matter  of  Bray,  34  St.  Rep., 
641,  643  :  12  N.  Y.  Supp.,  367. 

See  Matter  of  Hoffman,  1  N.  Y.  Cr.,  485. 

§  719.  Defendant,  on  acquittal,  to  be  discharged.  Order  that 
prosecutor  pay  the  costs.— When  the  defendant  is  acquitted, 
either  by  the  court  or  by  a  jury,  he  must  be  immediately  dis- 
charged ;  and  if  the  court  certify,  upon  its  minutes,  or  the  jury 
find  that  the  prosecution  was  malicious  or  without  probable 
cause,  the  court  must  order  the  prosecutor  to  pay  the  costs  of 
the  proceedings,  or  to  give  satisfactory  security,  by  a  written 
undertaking,  with  one  or  more  sureties,  to  pay  the  same  to  the 
county  within  thirty  days  after  the  trial. 

Judgment. — Where  the  prosecution  in  a  criminal  proceeding  in  the 
court  of  special  sessions  is  charged,  under  this  section,  with  the  costs  of 

Srosecution,  by  reason  of  having  instituted  it  without  probable  cause,  such 
etermination  is  not  a  judgment  upon  conviction,  within  the  meaning  of 
section  749,  post.    People  r.  Norton,  33  Hun,  277  :  2  N.  Y.  Cr.,  824. 

A  judgment,  rendered  in  pursuance  of  this  and  the  following  section,  is 
not  a  judgment  in  a  civil  action.  People  c.  Carr,  28  St.  Rep.,  288 ;  54  Hun, 
445 ;  7  N.  Y.  Supp.,  725.  No  appeal  can  l>e  taken  therefrom  under  section 
749,  post ,  or  under  sections  3044  and  3045  of  the  Code  of  Civil  Procedure. 
Id. 
But  see  next  section  which  authorizes  a  judgment  and  allows  an  appeal. 

§  720.  Judgment  against  prosecutor  for  costr .— If  the  prose- 
cutor do  not  pay  the  costs  or  give  security  therefor,  the  court 
may  enter  judgment  against  him  for  the  amount  thereof,  which 
may  be  enforced  and  appealed  from,  in  all  respects,  in  the  same 
manner  jis  a  judgment  rendered  by  a  justice  court  held  by  a 
justice  of  the  peace. 

Amended  by  chap.  186  of  1890. 

This  amendment  introduced,  after  the  word  "  enforced,"  the  words  "  and 
appealed  from." 


) 
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See  notes  under  the  preceding  section. 

The  purpose  of  this  section  is,  to  prescribe  a  mode  of  procedure  to  be 
adopted  in  a  criminal  action  for  the  collection  of  costs  when  imposed  upoo 
the  prosecutor.  People  v.  Carr,  28  JSt.  Ren.,  288  ;  54  Hun,  445 ;  7  N.  Y. 
Supp.,  725.  It  does  not  have  the  effect  to  change  the  action  from  a  crim- 
inal to  a  civil  action.     Id.     But  the  amendment  of  1890  allows  an  appeal. 

§721.  Form  of  record  of  con viction.— When  a  conviction  is 
had,  upon  a  plea  of  guilty  or  upon  a  trial,  the  court  must  make 
and  sign  a  certificate  in  substantially  the  following  form: 

44  Court  of  Special  Sessions,  or  Police  Court, 
44  County  of  Albany.     Town  of  Berne  [or  as  the  case  maybe]. 
44  The  People  of  the  state  New  York  ) 
against  > 

January  1, 18  . 

44  The  above-named  A.  B.,  having  been  brought  before  CD., 
justice  of  special  sessions,  justice  of  the  peace  [or  other  magi- 
strate, as  the  case  may  be]  or  police  justice,  of  the  town  [orcitr 
or  village]  of  [as  the  case  may  be]  charged  with  [briefly  desig- 
nating1 the  offense],  and  having  thereupon  pleaded  guilty  or  not 
guilty  [or  as  the  case  may  be],  and  demanded  [or  4  failed  to  de- 
mand,' as  the  case  may  be,]  a  jury,  and  having  been  thereupon 
duly  tried,  and  upon  such  trial,  duly  convicted. 

"  It  is  adjudged  that  he  be  imprisoned  in  the  jail  of  this  county 
days  [or  4  pay  a  fine  of  dollars  and  be  imprisoned 

until  it  be  paid,  not  exceeding  days,'  or  both,  as  the  case 

may  be]. 

44  Dated  at  the  town  or  [city]  of  ,  the        day  of       ,  18   . 

44  CD., 

44  Justice  of  the  peace  or  police  justice  or  other 
magistrate  [as  the  case  may  be]  of  the 
town  [or  4  city/]  of         ,  the  [as  the 

case  may  be]. 

Amended  by  chap.  360  of  1882. 

This  amendment  substituted  a  different  form  of  record  or  certificate  of 
conviction. 

Certificate. — The  provisions  of  this  section  and  section  725,  post,  are  m* 
exclusive,  nor  necessarily  inconsistent  with  section  81  of  2  R  ».,  716.  Peer 
pie  p.  Holmes,  2  St.  Rep.,  676  ;  5  N.  Y.  Cr.,  130. 

The  court  must  make  and  sign  a  certificate  of  conviction,  in  a  form 
briefly  designating  the  offense  stated  in  the  information  and  necessarily 
stated  in  the  warrant.     People  ex  rel.  Baker  t>.  Beatty,  39  Hun,  477. 

Commitment  is  not  invalid  for  defect  in  form.  Matter  of  Nichols,  1? 
Abb.  N.  C,  138. 

Words  of  a  statute,  which  prescribe  what  shall  be  done  with  the  pnV 
oner,  and  how  he  shall  be  kept,  after  he  reaches  the  penitentiary,  ana  an? 
simply  directory  to  the  keeper,  are  no  part  of,  and  need  not  be  included  to* 
the  sentence.  People  ex  rel.  Van  Houton  t>.  Sadler,  97  N.  Y.,  146  ;  3  N.  Y. 
Cr.,473. 

It  is  not  necessary  that  the  commitment  should  contain  the  names  of 
the  witnesses  or  the  testimony  given  by  them.  People  esrreL  Catlin  r.  NeO- 
son,  16  Hun,  214.  It  is  sufficient  if  it  contains  a  brief  statement  of  the 
offense  charged  and  the  conviction  and  judgment  thereon.    Id. 
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It  is  not  necessary  to  set  forth  in  a  warrant  of  commitment  issued  upon  a 
judgment  of  a  court  of  special  sessions,  that  the  prisoner  was  convicted  of 
Detit  larceny  charged  as  a  first  offense.  People  ex  rel.  Loughlin  v.  Finn, 
87  N.  Y.,  533.  It  is  sufficient  if  it  appears  that  the  conviction  was  for  an 
offense  of  which  such  court  had  jurisdiction.     Id. 

As  a  court. — The  making  and  signing  of  the  certificate  are  a  part  of  the 
<luty  of  the  court  of  special  sessions,  while  organized  as  such.  People  ex 
reL  Cook  t>.  Smith,  28  St.  Rep.,  307 ;  9  N.  Y.  Supp.,  181. 

A  court  of  special  sessions  is  organized  only  pro  hac  vice  for  the  trial  and 
judgment  in  each  particular  case,  and  in  functus  officio  when  judgment  is 
rendered  therein  and  a  certificate  of  such  judgment  is  made,  signed  and 
delivered  to  the  sheriff  or  constable.  People  v.  Starks,  17  St.  Rep.,  234  ; 
People  ex  reL  Cook  r.  Smith,  ante. 

When  to  be  made.— The  language  of  this  section,  though  not  to  be 
construed  to  mean  immediately  or  upon  the  instant  of  the  rendition  of  the 
judgment,  undoubtedly  does  intend  that  the  certificate  shall  be  made  dur- 
ing the  session  of  the  court  and  cannot  be  made  by  the  justice  after  the 
court,  organized  for  the  trial  of  the  case,  has  ceased  to  exist,  ante. 

See  People  ex  rel.  McGrath  c.  Supervisors,  etc.,  28  St.  Rep.,  939 ;  119 
N.  Y.,  130. 

§722.  Form  of  record  of  conviction.— If  the  defendant  have 

pleaded  guilty, — instead  of  the  second  paragraph,  the  certificate 

must  state  substantially  as  follows :    "  And  the  above-named  A. 

B.  having  been  thereupon  duly  convicted,  upon  a  plea  of  guilty." 

This  section  gives  a  form  which  need  only  be  followed  substantially. 
People  ex  rel.  Evans  v.  McEwan,  2  N.  Y.  Cr.,  313  ;  67  How.,  105. 

§  723.  Certificate  when  filed.— Within  twenty  days  after  the 
conviction,  the  court  must  cause  the  certificate  to  be  filed  in  the 
office  of  the  clerk  of  the  county. 

The  reference  in  Kibbe  v.  Wetmore,  31  Hun,  425,  to  this  section,  should 
be  to  section  723  of  Code  of  Civil  Procedure. 

This  section  is  merely  directory  ;  it  is  sufficient  if  the  certificate  of  con- 
viction is  made  in  due  form,  though  not  filed  at  the  time  required.  People 
ex  rel.  Slatzkata  v.  Baker,  19  St.  Rep..  487  ;  3  N.  Y.  Supp.,  537.  Failure  to 
file  such  certificate  is  not  cause  for  discharge.     Id. 

See  People  v.  Holmes,  2  St.  Rep.,  676  ;  5  N.  Y.  Cr.,  130. 

§  724.  Certificate,  conclusive  evidence.— The  certificate,  made 
and  filed  as  prescribed  in  the  last  two  sections,  or  a  certified 
copy  thereof,  is  conclusive  evidence  of  the  facts  stated  therein. 

By  tins  section,  the  certificate  required  to  be  filed  by  the  preceding  sec- 
tion, or  a  certified  copy  thereof  is  made  conclusive  evidence  of  the  facts 
therein  stated.  People  ex  rel.  Slatzkata  v.  Baker,  19  St.  Rep.,  487  ;  3  N.  Y. 
Supp.,  537. 

See  People  ex  rel.  Evans  v.  McEwan,  2  N.  Y.  Cr.,  312  ;  67  How.,  113. 

§  725.  Judgment,  by  whom  executed.— The  judgment  must 
be  executed  by  the  sheriff  of  the  county,  or  by  a  constable, 
marshal  or  policeman  of  the  city,  village  or  town  in  which  the 
conviction  is  had,  upon  receiving  a  copy  of  the  certificate  pre- 
scribed in  section  721,  certified  by  the  court  or  the  county  clerk. 

See  notes  under  section  721 ,  ante. 

A  prisoner,  who  has  been  properly  and  legally  sentenced  to  prison,  can- 
not be  released  simply  because  there  Is  an  imperfection  in  what  is  commonly 
called  the  mittimus.  People  ex  rel.  Evans  v.  McEwan,  2  N.  Y.  Cr..  ul2  ; 
iu  How.,  113. 

The  constable  who,  upon  receiving  a  certificate  of  the  judgment  rt  ™*v 
riction  with  directions  to  execute  it,  conveys  by  force  of  that  warrant,  the 
prisoner  to  the  jail  or  penitentiary  and  delivers  him  over  for  punishment, 
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ex  rel.  McGrath  r.  Supervisors, 


is  engaged  in  a  criminal  proceeding.     People 
etc.,  28  St.  Kcp.,  941;  111)  N.  Y.,  136. 

§  726.  Pine,  receipt  and  payment  of,  by  court.— If  a  fine 
imposed  be  paid  before  commitment,  it  must  be  received  by  the 
court,  and  within  thirty  days  after  its  receipt  paid  by  such  court 
to  the  supervisor  of  the  town  in  and  for  which  such  court  is  held 
[Am'd  by  chap.  531  of  1395;  to  take  effect  Sept  1,  1895.] 

The  words  "  to  the  supervisors  of  the  town  in  and  for  which  such  court  is 
held,"  were  substituted  for  the  words  "into  the  county  treasury,"  by  this 
amendment. 

Amended  by  chap.  392  of  1S84. 

This  amendment  directed  the  court  to  pay  the  whole  fine,  within  thirty  days 
after  its  receipt,. into  the  county  treasury,  and  omitted  the  application  of  any 
part  thereof  to  the  expenses  of  the  prosecution. 

S«e  People  *r  rd.  Fraser  v.  Board  of  Auditors,  17  St.  Rep.,  875;  2  >'.  Y. 
Supp.  611. 

£  727.  Fine  to  whom  paid  after  commitment,  and  how 
applied. — It  the  defendant  be  committed  for  not  paying  a  fine, 
he  may  pay  it  to  the  sheriff  of  the  county,  but  to  no  other  person; 
who  must,  in  like  manner,  within  thirty  days  after  the  receipt 
thereof,  pay  it  to  the  supervisor  of  the  town  in  and  for  which 
such  court  is  held.  [Am'd  by  chap.  581  of  1895  ;  to  take  effect 
Sept.  1.  1S95.] 

The  words  "  to  the  supervisor  of  the  town  in  and  for  which  such  court  U 
held,"  were  substituted  for  the  words  "  into  the  county  treasury,"  by  this 
amendment. 

People  ex  rel.  Fraser  v.  Board  of  Auditors,  17  St.  Rep.  875 ;  2  N.  Y.  Supp. 
611. 

£  728.  Proceedings  against  magistrate  or  sheriff  on  neglect  to  pay 
flue  to  supervisor.— If  the  court  or  sheriff  receiving  the  tine  fail  to  pay  to 
the  supervisor,  as  provided  in  the  last  two  sections,  such  sujHjrvisor  must  im- 
mediately commence  an  action  therefor  against  the  sheriff  or  the  magistrate 
or  imiirist rates  composing  the  court  in  the  name  of  his  town.  [Am'd  by  chap. 
581  of  lS!li>;  to  take  effect  Sept.  1,  1895.1 

By  this  amendment,  the  words  "to  the  supervisor,  as  provided  iu  the  last 
two  sections,  such  supervisor."  were  substituted  for  the  words  "it  iutothe 
county  treasury,  the  county  treasurer,"  and  the  words  "his  town"  for  "th§ 
county.'' 

Amended  by  chap.  392  of  1884. 

This  amendment  omitted  the  words  "  such  part  of  it  as  is  so  payable, "  and 
"  therefor."  and  substituted  the  word  "  comprising  "  for  "  composing." 

£729.  Subpoenas  for  witnesses,  and  punishing  them  for  their  diso- 
bedience—The court  may  issue  subpoenas  for  witnesses,  as  provided  in  sec- 
tion 608,  and  punish  disobedience  thereof,  as  provided  in  section  619. 

§  730.  Punishing  jurors  for  uon  attendance  — If  a  person  summoned 
as  a  juror  fail  to  appear,  he  may  be  punished  by  a  fine  not  exceeding  five  dol- 
lars imposed  by  the  court,  by  an  order  entered  in  his  minutes.  The  order  is 
deemed  a  iudgrneut,  in  all  respects,  in  favor  of  the  poor  of  the  town  or  city. 

S  731.  So  fees  to  jurors  or  witnesses. — No  fees  are  payable  to  a  juror 
or  witness,  for  his  service  or  attendance  in  a  court  of  special  sessions. 

See  sections  494  and  610,  ante. 

£  732.  When  defendant  requests  a  trial  by  police  court,  preliminary 
examination  dispensed  with.— When  the  defendant,  upon  being  brought 
before  the  magistrate,  requests  a  trial  by  a  court  of  special  sessions,  the  pre- 
liminary examination  of  the  case  is  dispensed  with. 

£  73:*.  During  time  allowed  for  bail,  and  until  judgment,  de- 
fendant to  be  continued  in  custody  of  officer  or  committed  to  jiil: 
•—During  the  time  allowed  to  the  defendant  to  give  bail,  and 
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until  judgment  is  given,  lie  may  be  continued  in  the  custody  of 
the  officer,  or  committed  to  the  jail  of  the  county  to  answer  the 
charge,  as  the  magistrate  may  direct. 

§  734.  Form  of  commitment.— The  commitment  must  be 
signed  by  the  magistrate,  by  his  name  of  office,  and  must  be  in 
substantially  the  following  form : 

"  The  sheriff  of  the  county  of  ,  is  required  to  receive  and 
detain  A.  B.,  who  stands  charged  before  me  for  .  [designating 
the  offense,  generally],  to  answer  the  charge  before  a  court  of 
special  sessions  in  the  town  [or  city]  of  [as  the  case  may  be]. 

**  Dated  at  the  town  [or  city]  of  ,  the  dav 

of  ,18     . 

"C.  D.,  justice  of  the  peace  of  the  town 
[or  city]  of         ,"  [as  the  case  may  be]. 

See  section  721,  ante. 

Description  of  offense.— The  crime  of  which  the  defendant  is  con- 
Ticted  need  not  be  culled,  in  a  warrant  of  commitment,  by  its  technical 
name,  provided  the  description  of  the  act,  which  constitutes  the  offense,  is 
clear  and  precise,  and  leaves  no  doubt  of  its  exact  character.  Matter  of 
Gray,  2  N.  Y.  Cr.,  306.  A  warrant  of  commitment,  which  shows  a  convic- 
tion of  "  assault  and  battery,"  is  a  sufficient  statement  of  a  conviction  of 
an  assault  in  the  third  degree.    Id. 

A  statement  in  a  commitment  issued  on  conviction  of  petit  larceny 
charged  as  first  offense,  that  the  defendant  was  convicted  of  the  "mis- 
demeanor of  petit  larceny/'  is  a  sufficient  description  of  the  crime.  People 
ex  rcl  Loughlin  v.  Finn,  87  N.  Y.,  533. 

§  735.  By  whom  executed.— When  committed,  the  defendant 
must  be  delivered  to  the  custody  of  the  proper  officer,  by  any 
peace  officer  in  the  county  to  whom  the  magistrate  may  deliver 
the  commitment. 

§  736.  Defendant  may  be  admitted  to  bail.— Either  before  or 
after  his  committal,  or  upon  being  committed,  the  defendant 
must,  if  he  require  it,  be  admitted  to  bail. 

§  737.  Bail,  how  and  by  whom  taken.— The  bail  must  be  taken 
by  the  magistrate,  by  a  written  undertaking,  executed  by  the 
defendant,  with  one  or  more  sufficient  sureties  approved  by  the 
magistrate,  in  a  sum  not  exceeding  two  hundred  dollars. 

§738.  Form  of  the  undertaking.— The  undertaking  must  be 
in  substantially  the  following  form : 

44  A.  B.,  having  been  duly  charged  before  C.  D.,  a  justice  of 
the  peace  in  the  town  [or  city]  of  [as  the  case  may  be], 

with  the  offense  of  [designating  the  offense  generally] . 

44  We  undertake,  jointly  and  severally,  that  he  shall  appear 
thereon  from  time  to  time,  until  judgment,  at  a  court  of  special 
sessions  in  the  town  or  village  [or  city]  of  [as  the  case 

may  be]  competent  to  try  the  case,  or  that,  we  *  will  pay  to  the 
county  of  [naming  the  county  in  which  the  court  is  held], 

the  sum  of  dollars,"  [inserting  the  sum  fixed  by  the  mag- 

istrate.] 

44  Dated  at  the  town  [or  city]  of  ,"  [as  the  case  may  be.] 

*  "  He  v  in  original. 


w 
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Amended  by  chap.  360  of  1882. 

This  amendment  in  ,rrh>r1  tl — *     -*  *  •    "        ■•  •■ 

TITLE  II. 

Of  The  Proceedings  in  the  Courts  of  Special  Sessic 
the  City  of  New  York. 

§  741.  Courts  of  gpecial  9e$8ion$  in  the  city  of  New  York  to  proceed 
scribed  in  last  title,  except  as  otherwise  specially  provided. 

§  742.  Trial  by  and  form  of  information. 

§  748.  Duty  of  district  attorney  in  relation  to  the  information  anddisi 
of  prosecution. 

§  74^.  Clerk  to  issue  subpoena,  sign  certificate  of  judgment,  and  enter  pr 
ings  of  court  and  sentences  upon  convictions. 

§  74£.  Fines  before  committal,  to  be  paid  to  clerk;  his  accounts,  when 
whom  rendered. 

§  746.  No  transcript  of  conviction  to  be  filed;  certified  copy  of  minutes,  cov 
evidence. 

§  741.  Courts  of  special  sessions  in  the  city  of  New  York  t 
ceed  as  prescribed  in  last  title,  except  as  otherwise  sp< 
provided. 
The  courts  of  special  sessions    in  the  city  of  New  York 
proceed  upon  a  criminal  charge  in  the  manner  prescribed 
last  title,  except  as  provided*  in  the  next  five  sections,  and  at 
wise  specially  provided. 
Amended  by  L.  1904,  chap.  563.    In  effect  Sept.  1,  1904. 


§  742.  Trial  by  and  form  of  information. 

All  criminal  actions  in  the  courts  of  special  sessions  in  th* 
of  New  York,  except  in  the  parts  devoted  to  the  trial  of  chi 
under  sixteen  years  of  age  and  known  as  children's  courts,  nut 
prosecuted  by  information  made  by  the  district  attorney.  Th 
formation  shall  be  signed  by  the  district  attorney  of  the  co\ 
wherein  the  action  was  begun  and  may  be  substantially  in  the 
loir  in  g  form  : 

Court  of  Special  Sessions  of  the  City  of  Xcw  York, 
Division, 


i 


The  People  of  the  State  of  New  York 
.against 

A.  B. 

Be  if  remembered  that  I 
the  District  Attorney  of  the  County  of  ,bt,l 

this  information  arc  use  A,  B.  of  the  crime  {here  insert  the  name  \ 
of  the  crime,  if  it  have  one,  such  as  petit  larceny,  assault  in  thA  4 

the  like    nr  if  **  /»•.*.«  *,«  n****.***,!  »,*.„*.  .* i- a    '  ' 


748.  Duty  of  district  attorney  in  relation  to  the  information  and 

dismissal  of  prosecution. 
The  district  attorney  of  a  county  within  the  city  of  New 
*ork,  on  the  receipt  by  him  of  the  papers  in  a  criminal 
Hon,  returned  to  him  by  a  magistrate  as  provided  by  section 
w  hundred  and  twenty-one  hereof,  shall  either  make  and 
e  with  the  clerk  of  the  court  of  special  sessions  an  informar 
on  against  the  defendant  in  such  action,  as  provided  in  the  last 
'eceding  section,  or,  move  in  said  court  for  the  dismissal  of  the 
vsecution  of  the  action.  This  duty,  unless  the  time  prescribed 
ere  for  be  extended  by  the  court,  shall  be  performed  in  manner 
Uowing: 

1.  Where  a  defendant  is  in  custody  the  information  shall  be 
ed  not  later  than  the  day  following  the  receipt  by  the  district 
torney  of  the  magistrate's  return,  and  in  all  other  cases  within 
i  days  thereafter. 

2.  In  all  actions  where  return  has  been  made  to  the  district 
torney  as  required  by  section  two  hundred  and  twenty-one  of 
is  code,  and  he  has  failed  to  make  and  file  an  information  as 
ovided  in  subdivision  one  of  this  section,  he  shall,  within  thirty 
\ys  after  such  return,  7nove  for  the  dismissal  of  the  prosecution 

such  action,  filing  with  the  clerk  of  the  court  a  statement  in 
nting  of  his  reasons  for  making  such  motion. 

3.  The  district  attorney  shall  file  with  the  clerk  of  the  court 
ll  papers  returned  to  him  under  the  provisions  of  section  two 
vndred  and  twenty-one  of  this  code,  those  upon  which  informar 
ions  are  based  with  the  informations  and  all  others  when  he 
loves  to  dismiss  the  prosecution  of  the  action  in  which  they 
:ere  taken. 

Amended  by  L.  1904,  chap.  563.    In  effect  Sept.  1,  1904. 


1     §  746.  No  transcript  of  conviction  to  be  filed;  certified  copy  of 
1  minutes,  conclusive  evidence. 

'.         No  transcript  of  a  conviction,  had  in  a  court  of  special  sessions 
in  the  city  of  New  York,  need  be  certified  or  filed ;  but  a  copy  of 
>:     the  minutes  of  the  conviction,  certified  by  the  clerk,  is  conclusive 
i     evidence  of  the  facts  contained  therein. 


I          Former  §  748.     Amended  by  L.  1904.  chap.  563.     In  effect  Sept.  1.  1904. 
1 „___ 
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TITLE  III. 

OP  APPEALS  PROM  COURTS  OP  SPECIAL  8E8SIONS. 

Section  749.  Review  on  appeal  from  minor  courts. 

750.  Appeal,  when  allowed. 

751.  Appeal,  how  taken. 

752.  How  allowed. 

753.  Release  on  bail  pending  an  appeal. 

754.  Undertaking,  when  and  with  whom  filed. 

755.  Delivery  of  affidavit.,  and  allowance  of  appeal. 

756.  Return,  when  and  how  made. 

757.  Compelling  return. 

75b.  Ordering  and  compelling  further  or  amended  return. 

759.  Appeal,  by  whom  and  how  brought  to  argument. 

760.  If  not  brought  to  argument,  as  provided  in  lost  section,  to  be  dis- 

missed, unless  continued  for  cause  shown. 

761.  Service  of  return  on  district  attorney,  and  consequences  of  failure 

762.  If  brought  to  hearing  by  defendant,  appeal  must  be  argued, 

though  no  one  oppose,  etc. 

763.  Appeal  to  be  heard  on  original  return. 
704.  Judgment  on  appeal. 

765.  Judgment  to  Ikj  entered  on  the  minutes. 

766.  Order  upon  judgment  for  affirmance. 
707.  Order  upon  judgment  of  reversal. 

768.  If  new  trial  ordered,  to  be  had  in  county  court. 

769.  Proceedings  to  carry  judgment  upon  appeal  into  effect,  to  I* 

had  in  county  court. 

770.  On  judgment  of* county  court,  defendant  may  appeal  to  appellate 

division. 

771.  Judgment  of  supreme  court  upon  appeal,  final. 

772.  Proceedings  to  carry  into  effect  judgment  of  supreme  court 

§  749.  Review  on  appeal  from  minor  courts.  —  A  judg- 
ment upon  conviction,  rendered  by  a  court  of  special  sessions, 
police  court,  police  magistrate,  or  justice  of  the  peace,  in  any 
criminal  action  or  proceedings  or  special  proceedings  of  a  crim- 
inal nature,  including  a  judgment  of  commitment  made  under 
section  two  hundred  and  ninety-one  of  the  Penal  Code,  may  be 
reviewed  by  the  county  court  of  the  county,  upon  an  appeal 
as  prescribed  by  this  title,  and  not  otherwise ;  and  any  appeals 
heretofore  taken  and  allowed  from  a  judgment  of  any  police 
court  or  police  magistrate  in  the  manner  that  appeals  are 
directed  to  be  taken  and  allowed  by  this  title,  and  now  pending 
undetermined  in  any  court  of  this  state,  are  hereby  declared  to 
be  legal  and  valid  and  of  the  same  force  and  effect  as  if  taken 
after  the  passage  of  this  act.  An  appeal  from  a  judgment  of 
commitment  made  under  section  two  hundred  and  ninety-one  of 
the  Penal  Code  may  be  allowed  to  any  person  having,  previous 
to  sucli  commitment,  a  right  to  the  custody  of  the  child;  but 
upon  such  appeal,  in  addition  to  the  notice  and  papers  required 
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by  this  title  i„  te  served  on  appeals  in  criminal  actions,  notice 
of  all  proceedings  and  copies  of  the  affidavit  and  allowance  of 
appeal  therein  must  be  served  upon  the  institution  named  in  the 
commitment,  and  upon  the  society  mentioned  in  section  two 
hundred  and  ninety-three  of  the  Penal  Code,  if  there  be  one 
within  the  county.  Such  institution  and  society,  or  either,  shall 
have  the  right  to  move,  to  argue  or  dismiss,  and  to  be  heard  upon 
the  argument  of  such  appeal ;  and  shall  have  the  like  right  to 
appeal  from  the  judgment  of  the  county  court  of  the  county  to  the 
supreme  court  as  is  conferred  by  section  seven  hundred  and 
seventy  of  this  Code  upon  a  defendant,  and  to  the  court  of  appeals 
by  section  five  hundred  and  nineteen  of  this  Code ;  and  pending 
any  appeal  and  until  the  final  determination  thereof  the  child 
Darned  in  the  commitment  must  remain  in  the  custody  of  the  insti- 
tution therein  specified. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1, 1896. 

Amended  by  chap.  372  of  1884. 

This  amendment  enlarged  the  provisions  of  the  original  section  so  as  to 
include  "  police  court,  police  magistrate,  or  justice  of  the  peace,"  and  "  any 
criminal  proceedings  or  special  proceeding  of  a  criminal  nature." 

Amended  by  chap.  39  of  1890. 

This  amendment  further  enlarged  the  provision  of  the  section,  acamendod 
in  1884,  by  including  "  a  judgment  of  commitment  made  under  section  2<>1 
of  Penal  Code,"  and  added  the  provisions  as  to  appeals  from  judgments  of 
commitment  of  children  and  as  to  their  custody  pending  appeal. 

The  subject  of  appeals  from  courts  of  special  sessions  is  embraced  in  title 
3,  part  5  of  the  Code  of  Criminal  Procedure.  People  r.  Snyder,  7  St.  Rep., 
842  :  44  Iiun.  103. 

The  right  of  appeal  exists  when  expressly  conferred  by  statute.  People 
r?.  Trumble,  1  N.  Y.  Cr.,  415.       , 

Prior  to  1884.— Prior  to  the  amendment  of  1884  to  this  section,  the  Code 
contained  no  provision  for  an  appeal  in  special  proceedings  of  a  criminal 
nature.  People  ex  rel.  Vitan  v.  Vitan,  20  Abb.  N.  C,  302  ;  10  N.  Y.  Supp., 
910.  911. 

Since  the  institution  of  the  proceedings  in  People  cr  rel.  Scherer  v.  Walsh. 
33  Hun,  346  ;  67  How.,  484  ;  2  N.  Y.  Cr.,  326  :  the  amendment  of  1884  to  this 
section  was  enacted  and  provided  for  a  review  of  special  proceedings  of  v 
criminal  nature  by  appeal. 

The  case  of  Matter  of  Killoran  v.  Barton.  26  Hun,  648,  was  decided  before 
the  amendment  of  188-1  to  this  section.  After  such  amendment,  the  section 
is  broad  enough  to  include  such  a  case. 

Prior  to  the  amendment  of  1884  to  this  section,  an  appeal  to  tho  court  of 
sessions  from  a  judgment  rendered  by  a  police  magistrate  was,  neither  ex- 
pressly  nor  bv  necessary  implication.* authorized.  People  v.  Trumble,  1  N. 
Y.  Cr.,443:  29  Hun,  200. 

It  was  held,  in  People  t\  Trumble,  1  N.  Y.  Cr.,  443,  that  no  appeal  to  the 
court  of  sessions  lies  from  the  judgment  of  a  ])olice  justice.  But,  since  that 
decision,  this  section  has  been  so  amended  as  to  give  the  right  to  such  an 
appeal. 

In  this  section,  the  right  of  appeal  is  given  in  words  that  do  not  include 
cases  where  only  a  certificate  is  to  be  made  bv  a  magistrate.  Matter  of  Kil- 
loran r.  Barton,  26  Hun,  649 ;  14  \V.  Dig.,  490.  See  amendments  of  1884 
and  1890. 

Since  amendment  of  1884.— An  appeal  from  a  conviction  by  a  police 
magistrate  of  the  Citv  of  New  York  lies  directly  to  the  court  of  general  ses- 
sion. People  r.r  ref.  Com'rs,  etc.,  r.  Glaze.  48  St.  Rep.,  814  ;  65  Hun,  560  ; 
20  N.  Y.  ;*spp..  577. 

Since  the  amendment  of  1884  to  this  section,  orders  of  the  court  of  special 
sessions,  police  court,  police  magistrate  or  justice  of  the  peace,  made  in 
ba-^r'-v  procro.!i:>«rs  c.in  W  reviewed  onlv  on  an  appeal!  People  ex  reU 
Wiight  r.  Court,  etr\,  9  St.  Reo,   ')('7  .  45  Hun.  55. 
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An  appeal  lies  to  the  court  of  general  sessions  of  New  York  county  from 
a  judgment  of  conviction  by  the  social  sessions  entered  upon  an  order 
uflirmiiur  a  conviction,  bv  a  police  justice,  of  defendant  as  a  disorderly  per- 
son uiK>n  bis  wife's  charge  of  abandonment,  without  adequate  support.  Peo- 
ple <>.r  rt-1.  Vitan  r.  Vitan,  20  Abb.  N.  C.  3(«  ;  10  N.  Y.  Supp..  910,  911. 

Court  of  sessions  of  the  county.— When,  in  this  section,  the  term 
**lli<*  court  of  sessions  of  the  county  "  is  used,  it  evidently  refers  to  the  court 
of  serious  asdetined  in  section  *Oim/<\  which  includes  the  court  of  general 
sessions  of  the  citv  and  countv  of  New  York.  People  ejr  ret.  Comra,  etc., 
r.  (ilaze,  -1*  St.  Ke'p..  Nil  ;  Cm  Hun.  500  :  20  N.  Y.  Supp..  577. 

Prosecutor's  appeal, etc.— The  prosecutor  has  no  ^M^apP^from 

a  judgment  for  cost-,  rendered  against  him  hy  a  oou|tTrfiyem —fang in 

.;*i ■>      M  ii  fltaiVLW  BL  fieix,  287 ;  54  Hun, 

i  750.  Appeal,  for  what  causes  allowed. 

An  appeal  may  be  allowed  for  an  erroneous  decision   or    de-      :2 

ruination  of  law  or  fact  upon  the  trial  and  for  the  purposes 

an  appeal  in  all  cases  now  pending  or  hereafter  brought,  a  con-      'or 

tion  for  a  criminal  offense  shall  be  deemed  a  final  judgment      'ie 

hough  sentence  shall  have  been  suspended  by  the  court  in  which 

trial  was  had  or  otherwise  suspended  or  stayed. 

An 
mended  by  L.  1907,  ch.  085.    In  effect  August  9,  1907. 

a  ..,*.      -.-.       /  -  «*  „..wr  — ,..  aa  :lio 

defendant,  or  some  one  on  bis  behalf,  must  within  sixty  days  af- 
ter the  judgment,  or  within  sixty  days  after  the  communist 
where  the  appeal  is  from  the  latter,  make  an  affidavit  stating 
the  fact  showing  the  alleged  errors  in  the  proceedings  or  convic- 
tion or  commitment  complained  of,  and  must  within  that  time 
present  it  to  the  county  judge  or  a  justice  of  the  supreme  court, 
or  in  the  city  and  county  of  New  York,  to  the  rec  >r  Icr  or  a  judge 
authorized  to  hold  a  court  of  general  sessions  in  that  city,  or  in 
the  city  of  Albany,  to  the  recorder,  and  may  apply  thereon  for 
the  allowance  of  the  appeal. 

AinM,  ch.  781  of  1897. 

Amended  by  cluip.  SO  of  1800. 

Tin's  anu'iidment  inserted  in  the  original  section  the  words  "or  within 
twenty  days  after  the  commitment  where  the  appeal  is  from  the  latter,'"  ami 
'■  or  commitment,"  and  substituted  "  justice  "  for  "judge,"  and  *' a  judge 
authorized  to  hold  a  court  *  for  "  city  judge  or  judge,     and  "in"  for  "of." 

Affidavit — An  appeal  may  be  taken  by  the  presentation  of  an  affidavit 
showing  th"  alleged  errors  of  which  complaint  is  made.  People  ex  rel  Bak?r 
v.  Beatiy,  3D  Hu.ii.  478. 

The  error  to  be  relied  upon  on  appeal  must  be  specified  in  the  affidavit,  upon 
which  the  appeal  is  ailowed/or  it  will  not  be  considered  in  the  appellate  court. 
People  /'.  McGann,  6  St.  Rep.,  541;  43  Hun,  57;  People  ex  rel.  Baker  r.  Beam, 
3'Jid.,  470. 

§  752.  How  allowed.— If,  in  the  opinion  of  the  judge,  it  is  proper  that  the 
question  arising  on  the  appeal  should  be  decided  by  the  county  court,  he  must 
indorse  ou  the  affidavit  an  allowance  of  the  appeal  to  that  court;  and  the  de- 
fendant, or  his  attorney,  must  within  Ave  days  thereafter,  serve  a  copy  of  uw 
affidavit  upon  which  the  appeal  is  granted,  together  with  a  notice  that  the 
same  has  been  allowed,  upon  the  district  attorney  of  the  county  in  which  the 
appeal  is  to  be  heard. 

Am'd,  ch.  536  of  1897.     To  take  effect  Sept.  1,  1897. 

§  753.  Releaso  on  bail  pending  an  appeal. — Upon  allowing 
the  appeal,  if  satisfied  that  there  is  a  reasonable  doubt  whether  the 
conviction  should  stand,  but  not  otherwise,  the  judge  may  takcfroin 
the  defendant,  a  written  undertaking,  with  stub  sureties  as  lie  may 
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>prove,  that  the  defendant  will  abide  the  judgment  of  the  county 

•urt  upon  the  appeal,  and  may  thereupon  order  that  he  be  dis- 

larged  from  imprisonment,  on  service  of  the  ordenupon  the  officer 

tving  him  in  custody,  or  if  he  be  not  in  custody,  that  all  proceed- 

gs  on  the  judgment  be  stayed. 

Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

Amended  by  chap.  279  of  1892. 

This  amendment  inserted,  after  the  word  "appeal"  in  the  original  section, 

B  words  •'  if  satisfied  that  there  is  a  reasonable  doubt  whether  the  conviction 

ould  stand,  but  not  otherwise. 

i  754.  Undertaking,  when  and  with  whom  filed.— The  un- 

taking  upon  the  appeal  must  be  immediately  filed  with  the 

rk  of  the  county  court,  and  the  said  clerk  of  the  county  court 

11  within  five  days  thereafter,  give  notice  to  the  district  attorney 

the  county  that  such  bond  has  been  filed,  which  notice  shall 

e  the  name  of  the  defendant  and  his  sureties,. the1  offense  for 

icb  the  defendant  was  charged  and  the  amount  of  the  bail  given. 

Lm'd,  ch.  536,  1897.    To  take  effect  Sept.  1,  1897. 

§  755.  Delivery  of  affidavit,  and  allowance  of  appeal. — 

o  affidavit  and  allowance  of  the  appeal  must  be  delivered  to  the 

.gistrate,  or  clerk  of  the  court  rendering  the  judgment,  within 

u  days  after  the  allowance  of  the  appeal,  and  when  so  delivered 

e  appeal  is  deemed  taken. 

Amended  by  chap.  39  of  1890. 

This  amendment  substituted  the  words  "  or  clerk  of  the  court  rendering  the 
igment,"  for  the  words  "  who  tried  the  action,  or,  if  in  the  city  aud  couniy 
New  York,  to  the  clerk  of  the  court  of  special  sessions." 

§  756.  Return,  when  and  how  made. — The  magistrate  or 
urt  rendering  the  judgment,  must  make  a  return  to  all  the  mat- 
's stated  in  the  aflidavit,  and  must  cause  the  affidavit  and  return 
be  filed  in  the  office  of  the  county  clerk,  within  ten  days  after 
e  service  of  the  affidavit  and  allowance  of  the  appeal, 
lm'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

Return. — The  aflidavit  and  return  made  up  a  sort  of  bill  of  exceptions 
nch  state  only  so  much  of  the  proceedings  as  are  necessary  to  give  point  to 
»  alleged  errors  stated  in  the  aflidavit.  People  ex  rel.  Baker  r.  Beatty,  39 
in,  478. 

The  magistrate,  upon  appeal,  is  not  required  to  make  returns  as  to  matiers 
i  contained  in  the  affidavit.  People  v.  McGann,  6  St  Rep.,  541; 43  Hun,  57. 
The  return  fc  made  with  reference  to  the  errors  only.     Id. 

§  757.  Compelling  return. — If  the  return  be  not  made  with- 
the  time  prescribed  in  the  last  section,  the  county  court,  or  the 
dge  thereof,  may  order  that  a  return  be  made  within  a  specitied 
ne  which  may  be  deemed  reasonable;  and  the  court  may,  by 
rachment,  compel  a  compliance  with  the  order. 
tVm'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

§  758.  Ordering  and  compelling  further  or  amended  re- 

irn. — If  the'return  be  defective,  a  further  or  amended  return 
ay  be  ordered,  and  the  order  may  be  enforced  in  the  manner 
ovided  in  the  last  section. 

3ee  People  t>.  Carnrick,  39  St.  Rep.,  596 ;  15  N.  Y.  Supp.,  488. 
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§  759.  Appeal  by  whom  and  how  brought  to  argument.^ 

The  appeal  must  be  brought  to  argument  by  the  defendant  at  the 
next  term,  upon  a  notice  of  not  less  than  ten  days  before  said 
term  to  the  district  attorney  of  the  county. 
Amended  by  chap.  601  of  1899.  In  effect  Sept.  1,  1899. 
§  7G0.  If  not  brought  to  argumant,  as  provided  in  last  section, 
to  bo  dismissed,  unless  continued  for  cause  shown.— If  the  <le- 
feiulant  omit  to  bring  the  appeal  to  argument,  as  provided  in 
the  last  section,  the  court  must  dismiss  it,  unless  it  continue  the 
same,  by  special  order,  for  cause  shown. 

§  7 1>  1 .  Service  of  return  on  district  attorney,  and  consequences 
oftailure.— The  defendant  must  serve  upon  the  district  attorney, 
a  copy  of  the  return,  with  or  before  the  notice  of  argument.  If 
lie  fail  to  do  so,  the  appeal  must  be  dismissed,  upon  proof  of  the 
failure,  unless,  the  court  otherwise  direct. 

§  7b2.  If  brought  to  hearing  by  defendant,  appeal  must  be 
argued,  though  no  one  opposes,  etc.— If  the  appeal  be  brought 
to  healing  by  the  defendant,  it  must  be  argued,  though  no  one 
appear  to  oppose;  but  if  brought  on  by  the  district  attorney,  ho 
may  take  judgment  of  atlirmance,  unless  the  defendant  appear 
to  argue  the  appeal. 

§  7(>3.  Appeal  to  be  heard  on  original  return.— The  appeal 
must  Iw  heard  upon  the  original  return ;  and  no  copy  thereof 
need  l)c  furnished  for  the  use  of  the  court. 

§  7<>4.  Judgment  on  appeal.— After  hearing  the  appeal,  the 
court  must  give  judgment,  without  regard  to  technical  errors  or 
defects,  which  have  not  prejudiced  the  substantial  rights  of  the 
defendants,  and  may  render  the  judgment  which  the  court  be- 
low should  have  rendered,  or  may,  according  to  the  justice  of 
the  case,  ainrm  or  revoke  the  judgment  in  whole  or  in  part,  as 
to  all  or  any  of  the  defendants,  if  there  be  more  than  one.  or 
may  order  a  new  trial,  or  may  modify  the  sentence. 

Amended  by  chap.  ItfO  of  i£H2. 

This  amendment*  substituted  the  word  **  defendant"  for  "defendants" 
where  first  used  in  the  section,  and  added  the  words  "  or  may  modify  tin* 
sentence." 

See  notes  under  set  ion  717,  ante. 

See  not*-s  under  section  .">42  of  the  Code  of  Criminal  Procedure. 

Technical  objections.— Technical  objections  are  disregarded  in  render 
ing  judgment  on  appeal.    "People  r.  Cutler,  1  N.  Y.  Cr.,  178  :  28  Hun,  46-"). 

In  reviewing  the  judgment  of  the  court  of  special  sessions,  it  is  the  dui; 
of  the  court  of  sessions  of  the  county  to  give  judgment  without  regard  to 
technical  errors  or  defects,  which  have  not  prejudiced  the  substantial  rigbk 
of  the  defendant.     People  v.  Upton,  29  St.  Rep.,  777,  779;  9  N.  Y.  Supp- 

mi 

"Whore  the  appellate  court  can  see  that  a  violation  of  section  427,  ante,* 
harmless,  it  will  disregard  it  under  this  section.  People  v.  Moore,  20 bt. 
Rep..  4  :  ">()  Hun.  3Ti»  ;  8  N.  Y.  Supp.,  161. 

Modification.— Tills  section  gives  to  the  court  of  sessions,  upon  appeal. 

Sower  to  modify  the  sentence  of  the  court  of  special  sessions.    People  r. 
tarks,  17  St.  Rep.,  237  ;  1  N.  Y.  Supp.,  723. 

Under  this  section,  the  court  of  sessions  is  authorized,  on  appeal,  to  change 
a  sentence  of  imprisonment  in  the  penitentiary  imposed  by  the  court  « 
Bywial  ses.-sior.<.  t<>  imprisonment  in  the  county  jail,  and  affirm  the  convic- 
tion and  sentence  as  thus  modified.     People  p.  Mcintosh,  5  N.  Y.  Cr..  39. 
The  appellate  court,  upon  appeal,  can  set  aside  an  illegal,  and  pronoun<v 
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legal,  judgment.  People  ex  rel.  Stokes  v.  Riseley,  38  Hun,  282  ;  4  N.  Y. 
*-,  111. 

jtfut  a  prisoner,  held  under  a  void  judgment,  is  not  confined  to  an  appeal ; 
e  may  procure  his  discharge  by  habeas  corpus.    Id. 

Power  of  special  sessions. — After  an  appeal  to  the  court  of  sessions, 
le  justice  of  the  peace,  who  held  the  special  sessions,  has  no  power  to  alter 
le  sentence.  Peoples.  Starks,  17  St.  Rep.,  234 ;  1  N.  Y.  Supp.,  723.  In 
ich  case,  a  supreme  court  justice,  on  adjudging  the  sentence  or  the  special 
assions  illegal,  cannot  remand  the  prisoner  to  the  latter  court  for  re-sen- 
Mice.     Id. 

See  People  v.  Clark,  41  St.  Rep.,  448  ;  62  Hun,  84 ;  16  N.  Y.  Supp.,  695  ; 
eople  t>.  Harris,  28  St.  Rep.,  300  ;  4  Silv.  (Sup.  Ct.),  536  ;  7  N.  Y.  Supp.,  776. 

§  765.  Judgment  to  be  entered  on  the  minutes.— When  judg- 
lent  is  given  upon  the  appeal,  it  must  be  entered  upon  the 
linutes. 

§  766.  Order  upon  judgment  for  affirmance.— If  the  judgment 
e  affirmed,  the  court  must  direct  its  execution,  and  if  the  de- 
mdant  have  been  discharged  on  bail,  after  the  commencement 
f  the  execution  of  a  judgment  of  imprisonment,"  must  commit 
im  to  the  proper  custody  for  the  remainder  of  his  term  of  im- 
risonment. 

§  767.  Order  upon  judgment  of  reversal.— If  the  judgment  be 
e versed,  and  the  defendant  be  imprisoned  in  pursuance  of  the 
udgment  of  the  police  court,  the  county  court  must  order  him  to 
>e  discharged. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

See  People  v.  Trumble,  1  N.  Y.  Or.,  446. 

§  768.  If  new  trial  ordered,  to  be  had  in  county  court. — 

[f  a  new  trial  be  ordered,  it  must  be  had  in  the  county  court,  in 
the  same  manner  as  upon  an  issue  of  fact  on  an  indictment;  and 
that  court  may  proceed  to  judgment  and  execution,  as  in  an  action 
prosecuted  by  indictment.  But  where  the  appeal  was  from  a  judg- 
ment of  commitment  made  under  section  two  hundred  and  ninety- 
3neof  the  Penal  Code,  the  new  trial  shall  be  had  before  the  county 
:ourt  without  a  jury. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  89  of  1890. 

This  amendment  added  the  latter  sentence  of  the  present  section. 

§  769.  Proceedings  to  carry  judgment  upon  appeal  into 
effect,  to  bo  had  in  county  court.— If  any  proceedings  be 
necessary  to  carry  the  judgment  upon  the  appeal  in  effect,  they 
must  be  had  in  the  county  court. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1.  1896. 

§  770.  On  judgment  of  comity  court,  defendant  may  ap- 
peal to  the  appellate  division. — If  the  judgment  on  the  appeal 
l)e  against  the  defendant,  he  may  appeal  therefrom  to  the  appel- 
late division  of  the  supreme  court,  in  the  same  manner  as  from  a 
judgment  in  an  action  prosecuted  by  indictment,  and  may  be  ad- 
mitted to  bail  upon  the  appeal,  in  like  manner. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Appeal  to  supreme  court.— If,  on  an  appeal  from  the  court  of  special  scs- 
;ions  to  the  court  of  sessions,  the  judgment  is  against  the  defendant,  he  may 
ippeal  therefrom  to  the  supreme  court.  People  v.  Snyder,  7  St.  Rep.,  812;  44 
dun,  193. 

No  appeal  can  be  taken  by  the  people  from  a  judgment  of  a  court  of  ses- 
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sions.  reversing  a  judgment  of  a  court  of  special  sessions  convicting  the  de- 
fendant of  an  assault.     Id. 

An  appeal  by  the  defendant  to  the  general  term  from  a  judgment  of  affirm- 
ance of  the  general  sessions  is  given  by  this  section.  People  t>.  Tramble,  1  X. 
Y.  Cr.,  447. 

See  People  ex  rd.  Wright  t>.  Court,  etc.,  9  St.  Rep.,  607;  45  Hun,  55. 

§  771.  Judgment  off  supreme  court  upon  appeal,  final.— 

The  judgment  of  the  appellate  division  of  the  supreme  court  upon 
the  appeal  is  final ;  except  that  where  the  original  appeal  was 
from  a  judgment  of  commitment  of  a  child,  either  party  may  ap- 
peal to  the  court  of  appeals  in  like  manner  as  a  defendant  under 
section  five  hundred  and  nineteen  of  this  Coda 

Ani'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  39  of  1890. 

This  amendment  added  the  exception  to  the  present  section. 

The  judgment  of  the  supreme  court  on  an  appeal  from  a  judgment  of  the 
sessions,  aflirming  a  conviction  of  the  special  sessions,  is  final.  People  f.  Sny- 
der, 7  St.  Rep.,  842  ;  44  Hun,  193. 

See  People  ex  rel.  Wright  v.  Court,  etc.,  9  St.  Rep.,  607;  45  Hun,  55. 

§772.  Proceedings  to  carry  into  effect  judgment  of  su- 
preme court. — The  same  proceedings  must  be  had,  to  carry  into 
effect  the  judgment  of  the  appellate  division  of  the  supreme  court 
upon  the  appeal,  as  if  it  had  been  taken  upon  a  judgment  in  ao 
action  prosecuted   by  indictment 

Ani'd  by  chap.  880  of  1895.     Iu  effect  January  1,  1896. 

See  People  p.  Clark,  41  St.  Rep.  449;  63  Hun,  84;  16  N.  Y.  Supp.,  6K. 
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PART  YI. 

OF    SPECIAL  PROCEEDINGS  OF   A  CRIMINAL  NATURE. 

Title  I.  Of  coroners*  inquests,  and  the  duties  or  coroners. 
IL  Of  search  warrants. 

III.  Of  the  outlawry  of  persons  convicted  of  treason. 

IV.  Of  proceedings  against  fugitives  from  justice. 
V.  Of  proceedings  respecting  bastards. 

VI.  Of  proceedings  respecting  vagrants. 
VII.  Of  proceedings  respecting  disorderly  persons. 
VIII.  Of  proceedings  respecting  the  support  of  poor  persons. 
IX.  Of  proceedings  respecting  masters,  apprentices,  and  serv- 
ants. 
X  Of  criminal  statistics. 
XL  Miscellaneous    provisions    respecting    proceedings   of  a 

CRIMINAL  NATURE. 


TITLE  I. 
OF  coroners'  inquests,  and  the  duties  of  coroners. 

(Section  773.  Coroner,  when  to  summon  jury  to  inquire  into  cause  of  death 
or  wounding.  Issue  of  warrant  of  arrest  and  proceedings 
thereupon.    Coroner,  when  disqualified  from  acting. 

774.  Jury  to  be  sworn. 

775.  Witnesses  to  be  subpoenaed. 

776.  Compelling  attendance  of  witnesses,  and  punishing  their  dis- 

obedience. 

777.  Verdict  of  the  jury. 

778.  Testimony,  how  taken  and  filed. 

779.  If  defendant  arrested  before  inquisition  filed,  depositions  to 

be  delivered  to  magistrate,  and  by  him  returned. 

780.  Warrant  for  arrest  of  party  charged  by  verdict. 

781.  Coroner's  warrant,  form  or. 

782.  Warrant,  how  executed. 

783.  Duty  of  magistrate  upon  examination  of  charge. 

784.  Inquisition  and  testimony  for  magistrate. 

785.  Coroner  to  deliver  money  or  property  found,  on  deceased,  to 

county  treasurer. 

786.  County  treasurer  to  place  money  to  credit  of  county  ;  and  to 

sell  other  property  and  place  proceeds  to  credit  of  county. 

787.  Money,  when  and  how  paid  to  representatives  of  deceased. 

788.  Supervisors  to  require  statement  under  oath,  from  coroner, 

before  auditing  his  accounts. 

789.  In  New  York,  police  justices  may  perform  duties  of  coroner, 

during  his  inability. 

790.  Compensation  oi  coroners. 

§  778.  Coroner's  jury  and  examination.— Whenever  a  coro- 
ner 18  informed  that  a  person  has  been  killed  or  dangerously 
wounded  by  another,  or  has  suddenly  died  under  such  circum- 
stances as  to  afford  a  reasonable  ground  to  suspect  that  his  death 
has  beeu  occasioned  by  the  act  of  another  by  criminal  means,  or 
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has  committed  suicide,  he  must  go  to  the  place  where  the  person 
is  and  forthwith  inquire  into  the  cause  of  the  death,  or  wounding, 
and  in  case  such  death,  or  wounding,  occurred  in  a  county  in 
which  is  situated  in  whole,  or  in  part,  a  city  of  the  first  class,  bat 
not  otherwise,  summon  not  less  than  nine,  nor  more  than  fifteen 

{>ersons,  qualified  by  law  to  serve  as  jurors,  to  appear  before  him 
orthwith,  at  a  specified  place,  to  inquire  into  tne  cause  of  the 
death  or  wound,  and  if  it  shall  appear  from  the  sworn  examination 
of  the  informant,  or  complainant,  or  if  it  shall  appear  from  the 
evidence  taken  on,  or  during,  the  inquisition,  or  hearing,  that  any 
person,  or  persons,  are  chargeable  with  the  killing  or  wounding, 
or  that  there  is  probable  cause  to  believe  that  any  person  or  per- 
sons are  chargeable  therewith,  and  if  such  person  or  persons  be 
not  in  custody,  he  must  forthwith  issue  a  warrant  for  the  arrest  of 
the  person  or  persons  charged  with  such  killing  or  wounding;  and 
upon  the  arrest  of  any  person,  or  persons,  chargeable  therewith,  he 
must  be  arraigned  before  the  coroner  for  examination,  and  the 
said  coroner  shall  have  power  to  commit  the  person  or  persons  so 
arrested  to  await  the  result  of  the  inquisition  or  decision.  Any 
coroner  shall  be  disqualified  from  acting  as  such  in  any  case  where 
the  person  killed,  or  dangerously  wounded,  or  dying  suddenly,  as 
aforesaid,  is  a  co-employee  with  said  coroner,  of  any  person,  or 
persons,  association,  or  corporation,  or  where  it  appears  that  the 
Killing  or  wounding  has  been  occasioned,  directly  or  indirectly, 
by  the  employer  of  said  coroner. 

Amended  by  chap.  464  of  1899.    In  effect  Sept.  1,  1899. 

Amended  bv  chap.  821  of  1887. 

This  amendment  inserted  after  the  word  "  forthwith  "  in  the  original 
section  the  words  "  inquire  into  the  cause  of  the  death  or  wounding,  and." 
and  after  the  word  "jurors."  the  words  •'  if  such  death  or  wounding  be  of  a 
criminal  nature,'1  and  added  the  provisions  as  to  the  warrant  of  arrest  and 
the  proceedings  thereupon. 

Amended  by  chap.  502  of  1892. 

This  amendment  added  the  provision  as  to  disqualification  of  coroner. 

See  section  311  of  Penal  Code. 

See  chap.  341  of  1893.  amending  chap.  231  of  1884,  winch  provided  for  the 
election  and  compensation  of  a  coroner  in  the  county  of  Onondaga,  and  for 
post-mortem  examinations  in  coroners'  cases  in  said  county. 

The  case  of  People  v.  Fitzgerald,  6  St.  Rep.,  599;  43  Hun,  38,  was  reversed 
in  6  St.  Rep.,  828:  105  N.  Y.,  146. 

Powers. — The  powers  and  duties  of  a  coroner  are  conferred  by  statute. 
People  r.  Fitzgerald.  6  St.  Rep..  599 ;  43  Hun,  38;  5  N.  Y.  Cr.,  839. 

The  dissenting  opinion  of  Justice  Hardin  at  general  term,  reported  in 
People  c.  Fitzgerald.  6  St.  Rep.,  599;  43  Hun,  38;  5  N.  Y.  Cr.,  336,  wasap 
proved  and  virtually  concurred  in.  on  appeal  by  court  of  appeals  in 
6  St.  Rep..  828 :  105  #.  Y.,  146;  5  N.  Y.  Cr.,  352. 

A  coroner  Ls  not  one  of  the  magistrates  enumerated  in  section  147,  ante. 
People  r.  McGloin,  91  N.  Y.,  248. 

Inquest.— This  section  and  the  two  following  sections  are  substantialiv 
re-enactments  of  the  provisions  of  the  Revised  Statutes  in  respect  to  coroners' 
inquests.  (2  R.  S.,  743.)  People  r.  Fitzgerald,  6  St.  Rep.,  599;  43  Hun.  38; 
5N.  V.  Cr.,340. 

A  coroner's  inquest  Ls  a  judicial  proceeding.  Crisfield  r.  Perine,  15  Hun, 
200;  nfTd,  81  N.  Y.,  622. 

A  person,  under  arrest  before  a  coroners  jury  and  accused  of  having 
occasioned  death  by  criminal  means,  occupies  before  the  coroner  and  his 
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jury  a  position  similar  to  that  of  such  a  person  before  an  examining  magis- 
trate.    People  o.  Mondon,  2  St.  Rep.,  713;  103  N.  Y.,  211. 

Experiments  made  upon  a  regular  examination  before  a  coroner,  with  a 
view  of  sustaining  the  correctness  of  the  testimony  of  a  witness  who  has 

Ereviously  been  examined  thereon,  constitute  a  part  of  the  proceedings 
efore  the  coroner,  and  partake  of  the  judicial  character  of  the  examination. 
People  v.  Willett,  92  N.  Y.,  29;  1  N.  Y.  Cr.,  355. 

Upon  what  proof.— This  section  seems  to  warrant  the  conclusion  that 
affidavits,  or  information  even  not  sworn  to,  may  be  acted  upon  by  a  coroner 
in  determining  whether  it  Is  his  duty  to  proceed  in  a  given  case.  People  i\ 
Fitzgerald,  6  St.  Rep.,  599;  43  Hun.  38;  5  N.  Y.  Cr.,  340,  354. 

Post-mortem.— -For  the  pur]x>se  of  inquiring  into  the  cause  of  death,  the 
coroner  is  authorized  to  einploy  a  surgeon  or  physician  to  make  &post-mortem 
examination.     People  v.  Fitzgerald,  5  N.  Y.  Cr.,  341. 

A  post-mortem  examination,  conducted  by  surgeons  employed  by  a 
coroner  holding  an  inquest,  is  not  a  part  of  the  inquest  in  such  a  sense  as 
that  every  citizen  has  a  right  freely  to  attend  it.  Crisfield  v.  Perine,  15 
Hun,  202;  atf*d,  81  N.  Y.,  622. 

The  post-mortem  should  not  be  in  the  presence  of  the  jury.  People  v. 
Fitzgerald,  6  St.  Rep.,  828;  105  N.  Y.,  335;  5  N.  Y.  Cr.,  354.  They  are  to  be 
instructed  by  the  testimony  of  the  physicians  who  are  designated  by  the 
coroner  to  make  it.    Id. 

The  point  of  law  is  debatable  whether  a  post-mortem  should  take  place 
before  the  coroner  has  impaneled  a  jury.  People  v.  Fitzgerald,  6  St.  Rep., 
828:  105  N.  Y.,  152;  5  N.  Y.  Cr.,  &54. 

If  the  body  is  interred  before  he  comes,  he  must  dig  it  up.  People  v. 
Fitzgerald,  6  St.  Rep.,  599;  43  Hun,  38;  5  N.  Y.  Cr.,  342;  Rex  v.  Ferrand,  3 
Barn.  &  Aid.,  261. 

One  accused,  or  suspected  of  the  murder  of  the  person  to  be  examined, 
has  no  right,  it  seems,  to  be  present  at  the  post-mortem  examination.  Cris- 
field v.  Perine,  15  Hun,  200;  affd,  81  N.  Y.,  622. 

WHO  present. — The  coroner  has  a  discretion  to  determine  whether  any 
persons  and  what  persons,  besides  the  surgeons,  may  be  present  at  the  post- 
mortem examination.    Rhodes  v.  Brandt,  21  Hun,  1. 

Dissection. — Dissection  by  order  of  the  coroner  is  expressly  authorized. 
See  Penal  Code.  People  ».  Fitzgerald,  6  St.  Rep.,  828;  105  N.  Y.,  152;  5  N. 
Y.  Cr.,  354. 

§  774  Kepealed  by  chapter  464  of  1899.  In  effect  Septemb^ 
"•    1899. 

In  the  ordinary  discharge  of  his  duty,  his  jury  should  be  sworn,  view  the 
remains  and  certify  to  their  inauest.  "People  v.  Fitzgerald,  6  St.  Rep.,  599; 
43  Hun,  38;  5  N.  Y.  Cr.,  342.  Though  this  opinion  was  a  dissenting  opinion, 
it  was  virtually  concurred  in  by  the  court  of  appeals. 

§  775.  Witnesses  to  be  subpoenaed.— The   coroner  may  issue 

subpoenas  for  witnesses,  returnable  forthwith,  or  at  such  time 

and  place  as  he  may  appoint.     He  must  summon  and  examine 

as  witnesses,  every  person  who,  in  his  opinion,  or  that  of  any  of 

the  jury,  has  any  knowledge  of  the  facts ;  and  he  must  summon 

as  a  witness  a  surgeon  or  physician,  who  must  in  the  presence 

of  the  jury,  inspect  the  body,  and  give  a  professional  opinion  as 

to  the  cause  of  the  death  or  wounding. 

See  notes  under  section  773,  ante. 

Bight  of  prisoner  .—The  prisoner  has  no  right  to  cross-examine  witnesses, 
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or  produce  witnesses  in  his  own  behalf,  before  the  coroner.  People  v.  Col- 
lins, 20  How.,  Ill;  11  Abb.,  406. 

On  an  inquest  before  a  coroner's  jury,  the  coroner  has  no  power  to  take 
testimony  to  establish  the  innocence  of  the  prisoner.  People  t.  Collins,  20 
How. ,  111 ;  Matter  of  Ramscar,  1  N.  Y.  Or.,  37;  10  Abb.  N.  d.  442:  68  How., 
255. 

Expenses.— Prior  to  the  passage  of  chap.  620  of  1875,  the  coroner  of  New 
York  city  had  no  power  to  bind  the  city  for  the  expense  of  a  chemical 
analysis  of  the  remains  of  a  deceased  person  to  ascertain  the  cause  of  death. 
Doremus  v.  Mayor,  etc.,  6  Daly,  121.  But  the  act  of  1875  conferred  this 
power. 

See  People  v.  Fitzgerald.  6  St.  Rep.,  509;  43  Hun,  88;  5  N.  Y.  Or.,  840.  As 
to  this  opinion,  see  preceding  section. 

§  776.  Compelling  attendance  of  witnesses,  and  punishing 
their  disobedience.— A  witness  served  with  a  subpcena  may  be 
compelled  to  attend  and  testify,  or  punished  by  the  coroner  for 
disobedience,  as  upon  a  subpoena  issued  by  a  magistrate,  as  pro- 
vided in  this  Code. 

See  section  619,  ante;  sections  8-18,  858-868  of  Code  of  Civil  Pro- 
cedure. 

§  777.  Terdiet  of  the  jury.— After  inspecting  the  body  and 
hearing  the  testimony,  the  coroner  must  render  his  decision,  or  if 
in  a  county  where  a  jury  is  summoned  as  provided  in  section 
seven  hundred  and  seventy-three,  the  jury  must  render  their  ver- 
dict, and  certify  it  by  an  inquisition  or  decision  in  writing,  signed 
by  him  or  them  as  the  case  may  be,  and  setting  forth  who  the 

Eerson  killed  or  wounded  is,  and  when,  where  and  by  what  means 
e  came  to  his  death,  or  was  wounded ;  and  if  he  were  killed,  or 
wounded,  or  his  death  were  occasioned  by  the  act  of  another  kv 
criminal  means,  who  is  guilty  thereof,  in  so  far  as  by  such  inqui- 
sition he  or  such  jury  has  been  able  to  ascertain. 

Amended  by  chap.  464  of  1899.    In  effect  Sept.  1,  1899. 

Duty  of  jury . — By  this  section,  it  becomes  the  duty  of  the  jury,  if  the 
death  was  occasioned  by  criminal  means,  to  find  who  was  the  guilty  person, 
and,  on  such  finding,  the  coroner  is  empowered  to  issue  his  warrant  for  the 
arrest  of  the  guilty  party,  if  not  already  in  custody.  People  v.  Mondon,  i 
St.  Rep.,  713;  103  N.  Y.,  216. 

Minutes  of  testimony. — It  is  not  provided  that  the  minutes  of  testi- 
mony shall  form  a  part  of  the  inquisition.  People  ex  rel.  Cosford  v.  Super- 
visors, etc.,  38  St.  Rep.,  966;  18  N.  Y.  Supp.,  681.  They  shall  be  taken  and 
filed  for  use,  if  needed  in  the  prosecution  of  the  person  suspected  of  the 
crime.     Id. 

Examining  magistrate.— The  coroner,  from  the  time  that  a  felonious 
homicide  is  established,  acts  substantially  in  the  place  of  an  examining 
magistrate.  McMahon  v.  People,  15  N.  Y.,  884;  People  v.  Mondon,  2  St 
Rej).,  713;  103  id.,  216. 

See  note  in  People  v.  Everhardt,  2  Silv.  (Ct.  App.\  521. 

§  778.  Testimony  how  taken  and  filed.— The  testimony  of 

the  witnesses  examined  before  the  coroner  or  the  jury  mast  be  re- 
duced to  writing  by  the  coroner,  or  under  his  direction,  and  must 
be  forthwith  by  him,  with  the  inquisition,  or  decision,  filed  in  the 
office  of  the  clerk  of  the  county  court  of  the  county,  or  of  a  city 
court,  having  power  to  inquire  into  the  offense  by  the  interventioD 
of  a  grand  jury. 

Amended  by  chap.  464  of  1899.    In  effect  Sept.  1, 1899. 

See  section  395,  ante. 

Filing1  testimony.— There  is  no  law  requiring  the  coroner  to  keep  an  office. 
People  ex  rel.  Masterton  v.  Gallup,  30  Hun,  504. 

This  section  requires  the  coroner  to  file  depositions  and  inquisitions  in  cer- 
tain clerk's  office. 

Duty  of  coroner.  —  It  ia  made  the  duty  of  the  coroner,  by  this  section. 
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to  reduce  to  writing  the  testimony  of  witnesses  examined  before  the  jury 
in  the  case  of  inquests.  People  ex  reL  Cosford  v.  Supervisors,  etc.,  88  St 
Rep.,  966;  15  N.  Y.  Supp.,  681. 

defendant  entitled  to  hearing  before  magistrate.— The  defendant, 
against  whom  an  inquisition  has  been  found  by  a  coroner's  jury,  is  entitled 
to  a  hearing  before  a  magistrate,  whether  he  has  been  arrested  before  or 
after  the  inquisition  has  been  filed.  Matter  of  Ramscar,  1  N.  Y.  Cr.,  34;  63 
How.,  255;  10  Abb.  N.  C,  444. 

See  sections  781,  783  and  784,  post,  as  amended  by  chap.  321  of  1887. 

§  779.  If  defendant  arrested  before  inquisition  filed,  deposi- 
tions to  be  delivered  to  magistrate,  and  by  him  returned.— If, 
however,  the  defendant  be  arrested  before  the  inquisition  can  be 
tiled,  the  coroner  must  deliver  it  with  the  testimony,  to  the  mag- 
istrate before  whom  the  defendant  is  brought,  as  provided  in 
section  781,  who  must  return  it  with  the  depositions  and  state- 
ment taken  before  him,  in  the  manner  prescribed  in  section  221. 

Under  the  provisions  of  this  section,  a  defendant,  who  has  been  arrested 
before  the  inquisition  can  be  filed,  is  entitled  to  be  examined  before  a  magis- 
trate, before  whom  he  may  be  brought,  as  provided  in  section  781,  post ; 
and  a  prisoner  who  has  not  been  arrested  until  the  inquisition  was  filed 
under  sections  781  and  783,  post ,  is  entitled  to  be  heard  before  a  magistrate 
in  all  respects  as  upon  a  warrant  of  arrest  on  an  information.  Matter  of 
Ramscar,  1  N.  Y.  Cr.,  86;  68  How.,  255;  10  Abb.  N.  C.  444. 

§  780.  Warrant  for  arrest  of  party  charged  by  verdict.— 

If  the  coroner  or  jury,  where  a  jury  is  summoned,  finds  that  the 
person  was  killed  or  wounded  by  another,  under  circumstances 
not  excusable,  or  justifiable,  by  law,  or  that  his  death  was  occa- 
sioned by  the  act  of  another,  by  criminal  means,  and  the  party 
committing  the  act  be  ascertained  by  the  inquisition  or  decision, 
and  be  not  in  custody,  the  coroner  must  issue  a  warrant,  signed  by 
him  with  his  name  of  office,  into  one  or  more  counties,  as  may  be 
necessary,  for  the  arrest  of  the  person  charged. 

Amended  by  chap.  464  of  1899.     In  effect  Sept.  1,  1899. 

See  matter  of  Ramscar,  1  N.  Y.  Cr.,  84;  63  How.,  255;  10  Abb.  N.  C,  444. 

§781.  Form  of  warrant. — The  coroner's  warrant  must  be  in 
substantially  the  following  form :  County  of  Albany  (or  as  the 
case  may  be).  In  the  name  of  the  people  of  the  state  of  New 
York,  to  any  sheriff,  constable,  marshal  or  policeman  in  this 
county :  An  inquisition  having  been  this  day  found  by  a  coroners 
jury  before  me  (or  a  decision  having  been  made  by  me),  stating 
that  A  B  has  come  to  his  death  by  the  act  of  C  I)  by  criminal 
means  (or  as  the  case  may  be),  as  found  by  the  inquisition  (or  de- 
cision); or  information  having  been  this  day  laid  before  me  that 
A  B  has  been  killed  or  dangerously  wounded  by  C  D  by  criminal 
means  (or  as  the  case  may  be),  you  are  hereby  commanded  forth- 
with to  arrest  the  above  named  0  D  and  bring  him  before  me,  or 
in  the  case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  coroner  in  this  county. 

Dated  at  the  city  of  Albany  (or  as  the  case  may  be),  this 
day  of  E.   F. 

Coroner  of  the  county  of  Albany  (or  as  the  case  may  be). 

Amended  by  chap.  464  of  1899.    In  effect  Sept.  1,  1899. 
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Amended  bv  chap.  300  of  1882. 

This  amendment  substitutes  the  words  •'  peace  officer"  for  the  words 
*4  sheriff,  con-table,  marshal  or  policeman." 

Amended  by  chap.  321  of  1887. 

This  amendment  substituted  for  the  words  "  To  any  peace  officer  in  the 
state,"  in  the  section  as  amended  in  1882,  the  words  "  to  any  sheriff,  con- 
stable, marshal  or  policeman  in  this  county,"  for  the  word  ••  therefore." 
the  word  "hereby,'  for  the  words  "take  him,"  the  words  "bring  him 
before  me,  or  in  case  of  my  absence  or  inability  to  act,"  and  for  the  word 
"  magistrate  "  the  word  "  coroner,"  and  inserted,  after  the  word  "  inquisi- 
tion." the  words  ••  or,  information  having  been  this  day  laid  before  me  that 
A.  B.  has  been  killed  or  dangerously  wounded  by  C.  D.  by  criminal  means 
[or  as  the  case  may  be]." 

This  section  prescribes  the  form  of  warrant  to  be  issued  by  coroner,  and 
by  such  warrant  the  sheriff,  constable,  marshal  or  policeman,  to  whom  it  is 
directed,  is  commanded  to  arrest  the  person  charged,  and  take  him  before 
the  nearest  magistrate  in  the  county.  Matter  of  Ramscar,  1  N.  Y.  Cr..  34; 
63  How.,  235  ;  10  Abb.  N.  C,  444.  See  this  section,  as  amended  by  chap. 
321  of  1887. 

This  section,  as  amended  by  chap.  321  of  1887,  seems  to  direct  that  the  de- 
fendant, on  arrest  upon  a  coroner's  warrant,  be  brought  before  the  coroner 
who  issued  the  warrant,  and  in  case  of  his  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  coroner  in  the  county. 

But  sections  783  and  784,  as  amended  by  chap.  331  of  1887,  presuppose 
authority  to  bring  the  defendant,  when  arrested  on  such  warrant,  before  a 
magistrate  as  well  as  a  coroner. 

§  782.  Warrant,  how  executed.— The  coroner's  warrant  may 
be  served  in  any  county ;  and  the  officer  serving  it  must  pro- 
ceed thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an 
information ;  except,  that  when  served  in  another  county,  it 
need  not  be  indorsed  by  a  magistrate  of  that  county. 

See  Matter  of  Ramscar,  1  N.  Y.  Cr.,  34 ;  63  How.,  255 ;  10  Abb.  N.  C, 
444. 

§  783.  Duty  of  magistrate  upon  examination  of  charge.— The 

magistrate,  or  coroner,  when  the  defendant  is  brought  before 
him,  must  proceed  to  examine  the  charge  contained  in  the  in- 
quisition or  information',  and  hold  the  defendant  to  answer  or 
discharge  him  therefrom,  in  the  same  manner  in  all  respects  as 
upon  a  warrant  of  arrest  on  an  information. 

Amended  by  chap.  321  of  1887. 

This  amendment  inserted  after  the  word  "magistrate,"  the  words  "or 
coroner,"  and  after  the  word  "  inquisition"  the  words  "or  information/ 

See  notes  under  section  781,  ante. 

§  784.  Inquisition  and  testimony  for  magistrate.— Upon  the 
arrest  of  the  defendant,  the  clerk  with  whom  the  inquisition  is 
filed,  must,  without  delay,  furnish  to  the  magistrate,  or  coroner, 
before  whom  the  defendant  is  brought,  a  certified  copy  of  the  in- 
quisition and  of  the  testimony  returned  therewith. 

Amended  by  chap.  321  of  1887. 

This  amendment  inserted  after  the  word  "magistrate"  the  words  "or 
coroner,  before  whom  the  defendant  is  brought,"  and  substituted  for  the 
word  "  it."  the  words  "  the  inquisition." 

See  notes  under  section  781,  ante. 

The  clerk,  referred  to  in  this  section,  who  is  to  furnish  the  magistrate  with 
a  certified  copy  of  the  inquisition  and  testimony,  is  the  clerk  referred  to  in 
section  778,  ante%  with  whom  the  inquisition  and  testimony  are  directed  to 
be  filed  by  the  coroner.  Matter  of  Ramscar,  1  N.  Y.  Cr.,  86  ;  68  How.,  255 ; 
10  Abb.  N.  C.,  444. 
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§  785.  Coroner  to  deliver  money,  or  property  found,  on  de- 
seased,  to  county  treasurer.— The  coroner  must  within  thirty- 
lays  after  an  inquest  upon  a  dead  body,  deliver  to  the  county 
treasurer,  any  money  or  other  property  which  may  be  found  upon 
uhe  body,  unless  claimed  in  the  meantime  by  the  legal  represent- 
itives  of  the  deceased.  If  he  fail  to  do  so,  the  treasurer  may 
proceed  against  him  for  its  recovery,  by  a  civil  action  in  the 
lame  of  the  county. 

This  section  and  sections  786  and  787,  post ,  embody  sections  1  and  2  of 
•hap.  155  of  1842.    Sutton  r.  Public  Administrator,  4  Dem.,  34. 

§  786.  County  treasurer  to  place  money  to  credit  of  county,  and 
x>  sell  other  property  and  place  proceeds  to  credit  of  county.— 
Upon  the  delivery  of  money  to  the  treasurer  he  must  place  it  to 
he  credit  of  the  county.  If  it  be  other  property,  he  must,  within 
hirty  days,  sell  it  at  public  auction,  upon  reasonable  public 
lotice ;  and  must,  in  like  manner,  place  the  proceeds  to  the 
credit  of  the  county. 
See  Sutton  v  Public  Administrator,  4  Dem.,  34. 

§  787.  Money,  when  and  how  paid  to  representatives  of  de- 
ceased.—If  the  money  in  the  treasury  be  demanded  within  six 
jrears,  by  the  legal  representatives  of  the  deceased,  the  treasurer 
must  pay  it  to  them,  after  deducting  the  fees  and  expenses  of 
the  coroner  and  of  the  county,  in  relation  to  the  matter,  or  it 
may  be  so  paid  at  any  time  thereafter,  upon  the  order  of  the 
board  of  supervisors. 
See  Sutton  v.  Public  Administrator,  4  Dem.,  36. 

§  788.  Supervisors  to  require  statement  under  oath  from  cor- 
oner, before  auditing  his  accounts.— Before  auditing  and  allow- 
ing the  account  of  the  coroner,  the  board  of  supervisors  must 
require  from  him  a  statement  in  writing,  of  any  money  or  other 
property  found  upon  persons  on  whom  inquests  have  been  held 
by  him,  verified  by  his  oath,  to  the  effect  that  the  statement  is 
true  and  that  the  money  or  property  mentioned  in  it  has  been 
delivered  to  the  legal  representatives  of  the  deceased,  or  to  the 
county  treasurer. 

§  789.  In  New  York,  police  justices  may  perform  duties  of 
coroner,  during  his  inability.— In  the  city  of  New  York,  if  the 
coroner  be  absent  or.  be  unable,  for  any  cause,  to  attend,  the 
duties  imposed  by  this  title  may  be  performed  by  a  police  justice, 
but  by  no  other  officer,  with  the  same  authority,  and  subject  to 
the  same  obligations  and  penalties  as  applied  to  the  coroner. 

§  790.  Compensation  of  coroners.— The  coroner  is  entitled,  for 

bis  services,  in  holding  inquests  and  performing  any  other  duty 

incidental  thereto,  to  such  compensation  as  defined  by  special 

statutes. 

A  coroner  is  not  entitled  to  compensation  for  taking  the  minutes  of  testi- 
nony  on  an  inquest.  People  ex  ret.  Cosford  v.  Supervisors,  etc.,  38  St.  Rep., 
164. 
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Whether  he  is  entitled  to  more  than  one  traveling  fee  in  going  to,  and 
returning  from,  the  place  of  inquest,  is  doubtful    Id. 

Physicians  employed  by  him  have  no  claim  upon  him,  but  must  look  to 
the  county  for  their  compensation.    Id. 


TITLE  II. 

OF  search  warrants. 

Section  791.  Search  warrant  denned. 

792.  Upon  what  grounds  it  may  be  issued. 

793.  It  cannot  be  issued  but  upon  probable  cause,  supported  by 

affidavit. 

794.  Before  issuing  warrant,  magistrate  must  examine,  on  oath, 

the  complainant  and  his  witnesses. 

795.  Depositions,  what  to  contain. 

796.  Magistrate,  when  to  issue  warrant 

797.  Form  of  search  warrant. 

798.  By  whom  served. 

799.  Officer  may  break  open  door  or  window,  to  execute  warrant 

800.  May  break  open  door  or  window,  to  liberate  person  acting  in 
4  his  aid,  or  for  his  own  liberation. 

801.  When  warrant  may  be  served  in  the  night  time,  and  direc- 

tion therefor. 

802.  Within  what  time  warrant  must  be  executed  and  returned. 

803.  Officer  to  give  receipt  for  property  taken. 

804.  Property,  when  delivered  to  magistrate,  how  disposed  of. 

805.  Return  of  warrant,  and  delivery  to  magistrate  of  inventory  rf 

property  taken. 
-806.  Magistrate  to  deliver  copy  of  inventory  to  the  person  from 
whose  possession  property  is  taken,  and  to  applicant  for 
warrant. 

807.  If  grounds  for  warrant  controverted,  magistrate  to  take  testi- 

mony. 

808.  Testimony,  how  taken  and  authenticated. 

809.  Property,  when  to  be  restored  to  person  from  whom  it  was 

taken. 

810.  Depositions,  search  warrant,  etc.,  to  be  returned  to  county  court 

or  city  court  having  jurisdiction. 

811.  Maliciously  and  without  probable  cause  procuring  search  war- 

rant, a  misdemeanor. 

812.  Peace  officer,  exceeding  his  authority. 

818.  Person   charged  with   felony  supposed  to  have  a  danger  u> 
weapon. 

§  791.  Search  warrant  defined.— A  search  warrant  is  an  order 
in  writing,  in  the  name  of  the  people,  signed  by  a  magistrate, 
directed  to  a  peace  officer,  commanding  him  to  search  for  per- 
sonal property,  and  bring  it  before  the  magistrate. 

The  dwellings  and  premises  of  citizens  are  under  the  highest  protection 
gainst  search,  and  may  not  be  invaded  with  impunity  save  on  full  com- 
iance  with  ail  constitutional   and  statutory  requirements.    Johnson  f. 
[>mstock,  14  Hun,  242. 
See  People  v.  Noelke,  29  Hun,  469. 

§  792.  Upon  what  grounds  it  may  be  issued.— It  may  be  issued 
upon  either  of  the  following  grounds  : 

1.  When  the  property  was  stolen  or  embezzled ;  in  which 
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ase,  it  may  be  taken,  on  the  warrant,  from  any  house  Or  other 
►lace  in  which  it  is  concealed,  or  from  the  possession  of  the 
>erson  by  whom  it  was  stolen  or  embezzled,  or  of  any  other 
>erson  in  whose  possession  it  may  be  ; 

2.  When  it  was  used  as  the  means  of  committing  a  felony ; 
n  which  case,  it  may  be  taken,  on  the  warrant,  from  any  house 
r  other  place  in  which  it  is  concealed,  or  from  the  possession  of 
lie  person  by  whom  it  was  used  in  the  commission  of  the  crime, 
r  of  any  other  person  in  whose  possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person,  with  the  intent 
o  use  it  as  the  means  of  committing  a  public  offense,  or  in  the 
possession  of  another,  to  whom  he  may  have  delivered  it  for  the 
iurpose  of  concealing  it,  or  preventing  its  being  discovered ;  in 
irhich  case,  it  may  be  taken,  on  the  warrant,  from  such  person, 
r  from  a  house  or  other  place  occupied  by  him,  or  under  his 
ontrol,  or  from  the  possession  of  the  person  to  whom  he  may 
iave  so  delivered  it. 

See  People  v.  Noelke,  29  Hun,  469. 

§  793.  It  cannot  be  issued  but  upon  probable  cause,  supported 
>y  affidavit.— A  search  warrant  cannot  be  issued,  but  upon  prob- 
ble  cause,  supported  by  affidavit,  naming  or  describing  the 
>erson,  and  particularly  describing  the  property,  and  the  place 
r>  be  searched. 

§  794.  Before  issuing  warrant,  magistrate  must  examine,  on 
ath,  the  complainant  and  his  witnesses.— The  magistrate  must, 
»efore  issuing  the  warrant,  examine,  on  oath,  the  complainant  and 
,ny  witnesses  he  may  produce,  and  take  their  depositions  in 
rating,  and  cause  them  to  be  subscribed  by  the  parties  making 
hem. 

§  795.  Depositions,  what  to  contain.— The  depositions  must 
et  forth  the  facte  tending  to  establish  the  grounds  of  the  ap- 
)lication,  or  probable  cause  for  believing  that  they  exist. 

§  796.  Magistrate,  when  to  issue  warrant.— If  the  magistrate 
ye  thereupon  satisfied  of  the  existence  of  the  grounds  of  the  ap- 
>lication,  or  that  there  is  probable  cause  to  believe  their  exist- 
ence, he  must  issue  a  search  warrant,  signed  by  him  with  his 
lame  of  office,  to  a  peace  officer  in  his  county,  commanding  him 
forthwith  to  searcli  the  person  or  place  named,  for  the  property 
ipecified,  and  to  bring  it  before  the  magistrate. 

§  797.  Form  of  search  warrant.— The  warrant  must  be  in  sub- 
itantially  the  following  form : 

"County  of  Albany  [or  as  the  case  may  be]. 

44  In  the  name  of  the  people  of  the  state  of  New  York :  To 
my  peace  officer  in  the  county  of  Albany  [or  as  the  case  may 
>e],  proof  by  affidavit,  having  been  this  day  made  before  me,  by 
^naming  every  person  whose  affidavit  has  been  taken],  that 
"stating  the  particular  grounds  of  the  application,  according  to 
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section  792  ;  or  if  the  affidavits  be  not  positive,  4  that  there  13 
probable  cause  for  believing  that ? — stating  the  ground  of  the 
application  in  the  same  manner ;] 

u  You  are  therefore  commauded,  in  the  day-time,  [or*  at  any 
time  of  day  or  night,'  as  the  case  may  be,  according  to  section 
801,]  to  make  immediate  search  on  the  person  of  C.  D..  [or  »in 
the  building  situated  ' — describing  it  or  any  other  place  to  be 
searched  with  reasonable  particularity,  as  the  case  may  l>e.]  for 
th<»  following  property :  [describing  it  with  reasonable  partic- 
ularity ;]  ami  if  you  find  the  same  or  any  part  thereof,  to  bring 
it  forthwith  before  me,  at  [stating  the  place.] 

"  Dated  at  the  city  of  Albany  [or  as  the  case  may  be],  the 
day  of        ,  18     . 

»  E.  P., 
44  Justice  of  the  peace  of  the  city  " 
[or  town]  of  [or  as  the  case  may  be]. 

Amended  by  chap.  360  of  1882. 

This  amendment  substitutes  "  peace  officer,"  for  "sheriff,  constable,  mar- 
shal or  policeman." 

The  constitution  and  law  require  a  particular  description,  in  the  warrant, 
of  the  place  to  be  searched.  Johnson  v.  Comstock,  14 II im,  241.  The  direc- 
tion should  not  be  in  the  alternative  ;  for  instance,  barn,  house  or  store.    Id. 

§  798.  By  whom  served.— A  search  wan-ant  may,  in  all  cases, 
be  served  by  any  of  the  officers  mentioned  in  its  direction,  but 
by  no  other  person,  except  in  aid  of  the  officer,  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

§  799.  Officer  may  break  open  door  or  window,  to  execute  war- 
rant.—The  officer  may  break  open  an  outer  or  inner  door  or 
window  of  a  building,  or  any  part  of  the  building,  or  anything 
therein,  to  execute  the  warrant,  if,  after  notice  of  his  authority 
and  purpose,  he  be  refused  admittance. 

§  800.  May  break  open  door  or  window,  to  liberate  person 
acting  in  his  aid,  or  for  his  own  liberation.— He  may  break  open 
any  outer  or  inner  door  or  window  of  a  building,  for  the  pur- 
pose of  liberating  a  person,  who,  having  entered  to  aid  him  in 
the  execution  of  the  warrant,  is  detained  therein,  or  when 
necessaiy  for  his  own  liberation. 

§  801.  When  warrant  may  be  served  in  the  night-time  and 
direction  therefor.— The  magistrate  must  insert  a  direction  in 
the  warrant,  that  it  be  served  in  the  day-time,  unless  die  affi- 
davits be  positive  that  the  property  is  on  the  person,  or  in  the 
place  to  be  searched ;  in  which  case,  he  may  insert  a  direction 
that  it  be  served  at  any  time  of  the  clay  or  night. 

§  802.  Within  what  time  warrant  must  be  executed  and  re- 
turned.—A  search  warrant  must  be  executed,  and  returned  to 
the  magistrate  by  whom  it  was  issued,  if  issued  in  the  city  and 
county  of  New  York,  within  five  days  after  its  date,  and  if  in  any 
other  county,  within  ten  days.  After  the  expiration  of  tbose 
times  respectively,  the  warrant,  unless  executed,  is  void. 
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§  803.  Officer  to  give  receipt  for  property  taken.— When  the 
officer  takes  property  under  the  warrant,  lie  must  give  a  receipt 
for  the  property  taken  (specifying  it  in  detail,)  to  the  person 
from  whom  it  was  taken  by  him,  or  in  whose  possession  it  was 
found,  or,  in  the  absence  of  any  person,  he  must  leave  it  in  the 
place  where  he  found  the  property. 

§  804.  Property  when  delivered  to  magistrate,  how  disposed 
of.— When  the  property  is  delivered  to  the  magistrate,  he  must, 
if  it  was  stolen  or  embezzled,  dispose  of  it  as  provided  in  sections 
687  to  689,  both  inclusive.  If  it  were  taken  on  a  warrant  issued 
on  the  grounds  stated  in  the  second  and  third  subdivision  of 
section  792,  he  must  retain  it  in  his  possession,  subject  to  the 
order  of  the  court  to  which  lie  is  required  to  return  the  proceed- 
ings before  him,  or  of  any  other  court  in  which  the  offense,  in 
respect  to  which  the  property  was  taken,  is  triable. 

§  8  0t} .  Return  of  warrant,  and  delivery  to  magistrate  of  inven- 
tory of  property  taken.— Tlie  officer  must  forthwith  return  the 
warrant  to  the  magistrate  and  deliver  to  him  a  written  inven- 
tory of  the  property  taken,  made  publicly,  or  in  the  presence  of 
the  person  from  whose  possession  it  was  taken  and  of  the  aj>- 

Slicant  for  the  warrant,  if  they  be  present,  verified  by  the  affi- 
avit  of  the  officer,  and  taken  before  the  magistrate  to  the  follow- 
ing effect :  "  I,  A.  B.,  the  officer  by  whom  this  warrant  was  exe- 
cuted, do  swear  that  the  above  inventory  contains  a  true  and 
detailed  account  of  all  the  property  taken  by  me  on  the  warrant." 

§  808.  Magistrate  to  deliver  copy  of  inventory  to  the  person 
from  whose  possession  property  is  taken,  and  to  the  applicant  for 
warrant.— The  magistrate  must  thereupon,  if  required,  deliver  a 
copy  of  the  inventory  to  the  person  from  whose  possession  the 
property  was  taken,  and  to  the  applicant  for  the  warrant. 

§  807.  If  grounds  for  warrant  controverted,  magistrate  to  take 
testimony.— If  the  grounds  on  which  the  warrant  was  issued  be 
controverted,  the  magistrate  must  proceed  to  take  testimony  in 
relation  thereto. 

§  808.  Testimony  how  taken  and  authenticated.— The  testi- 
mony given  by  each  witness  must  he  reduced  to  writing  and 
authenticated  in  the  manner  prescribed  in  section  200. 

§  809.  Property,  when  to  be  restored  to  person  from  whom  it 
was  taken.— If  it  appear  that  the  property  taken  is  not  the  same 
as  that  described  in  the  warrant,  or  that  there  is  no  probable 
cause  for  believing  the  existence  of  the  grounds  on  which  the 
warrant  was  issued,  the  magistrate  must  cause  it  to  be  restored 
to  the  person  from  whom  it  was  taken. 

§  810.  Depositions,  search  warrant,  etc.,  to  be  returned 
to  county  court  or  city  court  having  jurisdiction,  etc.— 
The  magistrate  must  annex  together  the  depositions,  the  search 
warrant  and  return,  and  the  inventory,  and  returm  them  to  the 
next  county  court  of  the  county,  or  city  court,  having  power  to 
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inquire  into  the  offense  in  respect  to  which  the  search  warrant  was 
issued,  by  the  intervention  of  a  grand  jury,  at  or  before  its  open- 
ing on  the  first  day. 

Am'd  by  chap.  880  of  1895.    In  effect  Janunry  1,  1896. 

§  811.  Maliciously  and  without  probable  cause  procuring 
search  warrant,  a  misdemeanor  .—A  person,  who  maliciously  and 
without  probable  cause,  procures  a  search  warrant  to  be  issued 
and  executed,  is  guilty  of  a  misdemeanor. 

§  812.  Peace  officer,  exceeding  his  authority.— A  peace  officer, 
who,  in  executing  a  search  warrant,  willfully  exceeds  his  au- 
thority, or  exercises  it  with  unnecessary  severity,  is  guilty  of  a 
misdemeanor. 

See  section  120  of  Penal  Code. 

§  813.  Person  charged  with  felony  supposed  to  have  a  danger- 
ous weapon,  etc.— When  a  person  charged  with  a  felony  is  sii{>- 
posed  by  the  magistrate  before  whom  he  is  brought,  to  havo 
upon  his  person  a  dangerous  weapon,  or  anything  which  may 
be  used  as  evidence  of  the  commission  of  the  offense,  the  magis- 
trate may  direct  him  to  be  searched  in  his  presence,  and  the 
weapon  or  other  thing  to  be  retained,  subject  to  his  order  or  the 
order  of  the  court  in  which  the  defendant  may  be  tried. 
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Section  814.  When 'application  for  outlawry  may  be  made. 

815.  On  what  proof  to  be  made. 

816.  Order  that  the  defendant  appear  to  receive  judgment,  or  be  oat* 

lawed. 

817.  Publication  of  order. 

818.  Judgment  on  appearance  of  defendant,or  on  his  not  appearing. 

819.  Effect  of  the  judgment. 

820.  Filing  judgment-roll,  and  transcripts  thereof. 

821.  Judgment-roll,  of  what  to  consist. 

822.  Appeal  may  be  at  any  time  taken,  by  defendant,  from  judgment. 

823.  Appeal,  how  taken,  and  proceedings  thereon. 

824.  Effect  of  reversal. 

825.  Defendant  may  be  arrested  to  receive  judgment,  notwithstanding 

outlawry. 

826.  No  other  proceeding  for  outlawry  in  criminal  cases  allowed. 

§  814.  When  application  for  outlawry  may  be  made.— When, 
upon  a  bench  warrant  issued  for  the  apprehension  of  a  person 
who  has  pleaded  guilty,  or  against  whom  a  verdict  has  been 
rendered,  upon  an  indictment  for  treason,  it  is  duly  returned 
that  the  defendant  cannot  be  found,  the  district  attorney  of  the 
country  may  apply  to  the  court  in  which  the  conviction  was  kad, 
for  judgment  of  outlawry. 

§  815.  On  what  proof  to  be  made.— The  application  must  i* 
founded  upon  the  return  of  the  bench  warrant,  and  upon  proofi 
by  affidavit,  that  the  defendant  has  escaped,  and  on  diligent 
search  cannot  be  foir.ul  within  the  county. 
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§  816.  Order  that  the  defendant  appear  totaceive  judgment,  or 
be  outlawed.— The  court,  upon  being  satisfied  that  the  defend- 
ant has  escaped,  and  cannot,  upon  diligent  search,  be  found  in 
the  county,  must  make  an  order  that  he  appear  on  the  first  day 
of  the  next  term,  to  receive  judgment  upon  the  conviction  or  be 
outlawed. 

§  817.  Publication  of  order. —The  order  must  be  immediately 
published,  once  a  week  for  six  successive  weeks,  in  a  newspaper 
published  in  the  county,  and  in  the  state  paper.  The  expense 
of  the  publication  is  a  county  charge. 

§  818.  Judgment  on  appearance  of  defendant,  or  on  his  not 
appearing.— If  the  defendant  appear,  judgment  must  be  rendered 
against  him  upon  the  conviction.  If  he  do  not  appear,  the  court, 
upon  proof  of  the  due  publication  of  the  order,  must  fender 
judgment  that  the  defendant  be  outlawed,  and  that  all  his  civil 
rights  be  forfeited. 

§  819.  Effect  of  the  judgment.— The  defendant  is  thereupon 
deemed  civilly  dead,  and  forfeits  to  the  people  of  this  state 
during  his  life-time,  and  no  longer,  all  freehold  estate  in  real 
property,  of  which  he  was  seized  in  his  own  right,  at  the  time  of 
committing  the  treason,  or  at  any  time  thereafter,  and  all  his 
personal  property. 

§  820.  Filing  judgment-roll,  and  transcripts  thereof.— Upon 
a  judgment  of  outlawry,  the  judgment-roll  must  be  made  up,  and 
filed  with  the  clerk  of  the  county  in  which  the  conviction  was 
had,  and  docketed  with  the  same  effect  as  in  a  civil  action.  A 
transcript  thereof  may  also  be  filed  and  docketed,  with  the  like 
effect,  in  any  other  county. 

§  821.  Judgment-roll,  of  what  to  consist.— The  judgment-roll 
consists  of  the  several  matters  prescribed  in  section  485,  except 
the  fifth  subdivision  ;  to  which  must  be  annexed  a  certified  copy 
of  the  order  to  appear  for  judgment,  the  affidavits  proving  its 
publication,  and  a  certified  copy  of  the  judgment  of  outlawry. 

J:  822.  Appeal  may  be  at  any  time  taken,  by  defendant,  from 
gment.— An  appeal  may  be  taken  by  the  defendant,  at  any 
time,  from  a  judgment  of  outlawry. 

§  823.  Appeal,  how  taken  and  proceedings  thereon.— The  ap- 
peal may  be  taken  in  person  or  by  counsel,  in  the  same  manner, 
and  the  proceedings  thereon  are  the  same,  as  upon  an  appeal 
from  a  judgment  of  conviction  on  an  indictment. 

§  824.  Eflbctof  reversal.— If  the  judgment  be  reversed,  on  ap- 
peal, the  defendant  is  restored  to  his  civil  rights. 

§  825.  Defendant  may  be  arrested  to  receive  judgment,  not- 
withstanding outlawry.— Notwithstanding  judgment  of  outlawry 
against  the  defendant,  he  may  be  arrested  at  any  time  thereafter, 
to  receive  judgment  upon  the  conviction. 

§  826.  No  other  proceeding  for  outlawry  in  criminal  cases 
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allowed.— No  other  proceeding"  for  the  outlawry  of  the  defend- 
ant in  a  criminal  action,  can  be  had  than  that  provided  in  this 
title. 


TITLE  IV. 

of  proceedings  against  fugitives  from  justice. 

Chapter    I.  Fugitives  from  another  state  or  territory,  into  this  state. 
II.  Fugitives  from  this  state,  into  another  state  or  territory. 

CHAPTER  I. 

FUGITIVES    FROM  ANOTHER   STATE  OR  TERRITORY,   INTO  THI3 

STATE. 

Section  827.  To  be  delivered  up  by  the  governor  on  demand,  etc 

828.  Magistrate,  when  to  issue  warrant. 

829.  Proceedings  for  arrest  and  commitment  of  the  person  charged. 

830.  When  and  for  what  time  to  be  committed. 

831.  Certain  judges  may  admit  person  arrested  to  bail. 

832.  Magistrate  to  give  notice  to  the  district  attorney,  of  the  name  of 

the  person  and  the  cause  of  his  arrest. 

833.  District  attorney  to  give  notice  to  executive  authority  of  the 

state  or  territory,  etc. 

834.  Person  arrested  to  be  discharged,  unless  surrendered  wi  iiisi  the 

time  limited. 

835.  Magistrate  to  return  his  proceedings  to  the  next  court  of  sessions; 

proceedings  thereon. 

§  827.  To  be  delivered  up  by  the  governor,  on  demand,  etc. 

— It  shall  be  the  duty  of  the  governor,  in  all  cases  where,  by  virtue 
of  a  requisition  made  upon  him  by  the  governor  of  "another 
state  or  territory,  any  citizen,  inhabitant  or  temporary  resident 
of  this  state  is  to  be  arrested,  as  a  fugitive  from  justice  (provided 
that  said  requisition  be  accompanied  by  a  duly  certified  copy  of 
the  indictment  or  information  from  the  authorities  of  such  other 
state  or  territory,  charging  such  person  with  treason,  felony  or 
crime  in  such  state  or  territory),  to  issue  and  transmit  a  warrant 
for  such  purpose  to  the  sheriff  of  the  proper  county  or  his  under- 
sheriff,  or  in  the  cities  of  this  state  (except  in  the  city  and 
county  of  New  York,  where  such  warrant  shall  only  be  issued 
to  the  superintendent  or  any  inspector  of  police)  to  the  chiefs 
inspectors  or  superintendents  of  police,  and  only  such  officers 
as  are  above  mentioned,  and  such  assistants  as  they  may  desig- 
nate to  act  under  their  direction  shall  be  competent  to  make 
service  of  or  execute  the  same.  The  governor  may  direct  that 
any  such  fugitive  be  brought  before  him,  and  may  for  cause,  by 
him  deemed  proper,  revoke  any  warrant  issued  by  him,  as 
herein  provided.  The  officer  to  whom  is  directed  and  intrusted 
the  execution  of  the  governor's  warrant  must,  within  thirty 
days  from  its  date,  unless  sooner  requested,  return  the  same  and 
make  return  to  the  governor  of  all  his  proceedings  had  there 
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under,  and  of  all  facts  and  circumstances  relating  thereto.  Any 
officer  of  this  slate,  or  of  any  city,  county,  town  or  village 
thereof,  must  upon  request  of  the  governor,  furnish  him  with 
such  information  as  he  may  desire  in  regard  to  any  person  or 
matter  mentioned  in  this  chapter. 

2.  Before  any  officer  to  whom  such  warrant  shall  be  directed 
or  intrusted  shall  deliver  the  person  arrested  into  the  custody 
of  the  agent  or  agents  named  in  the  warrant  of  the  governor  of 
this  state,  such  officer  must,  unless  the  same  be  waived,  as  here- 
inafter stated,  take  the  prisoner  or  prisoners  before  a  judge  of  the 
supreme  court,  or  a  county  judge,  who  shall  in  open  court  if  in  ses- 
sion, otherwise  at  chambers,  inform  the  prisoner  or  prisoners  of  the 
cause  of  his  or  their  arrest,  the  nature  of  the  process,  and  instruct 
him  or  them  that  if  he  or  they  claim  not  to  be  the  particular  person 
or  persons  mentioned  in  said  requisition,  indictment,  affidavit 
or  warrant  annexed  thereto,  or  in  the  warrant  issued  by  the 
governor  thereon,  he  or  they  may  have  a  writ  of  habeas  corpus 
upon  filing  an  affidavit  to  that  effect.     Said  person  or  persons 
so   arrested  may,  in  writing,  consent  to  waive  the  right  to  be 
taken  before  said  court  or  a  judge  thereof  at  chambers.     Such 
consent  or  waiver  shall  be  witnessed  by  the  officer  intrusted 
with  the  execution  of  the  warrant  of  the  governor,  and  one  of 
the  judges  aforesaid  or  a  counselor-at-law  of  this  state,  and  sucli 
waiver  shall  be  immediately  forwarded  to  the  governor  by  the 
officer  who  executed  said  warrant.     If,  after  a  summary  hearing 
as  speedily  as  may  be  consistent  with  justice,  the  prisoner  or 
prisoners  shall  be  found  to  be  the  person  or  persons  indicted  or 
informed  against,  and  mentioned  in  the  requisition,  the  accom- 
panying papers  and  the  warrant  issued  by  the  governor  thereon, 
then  the  court  or  judge  shall  order  and  direct  the  officer  intrusted 
with  the  execution  of  the  said  warrant  of  the  governor  to  deliver 
the  prisoner  or  prisoners  into  the  custody  of  the  agent  or  agents 
designated  in  the  requisition  and  the  warrant  issued  thereon,  as 
the  agent  or  agents  upon  the  part  of  such  state  to  receive  him 
or   them ;    otherwise  to    l>e  discharged  from    custody  by   the 
court  or  judge. 

If  upon  such  hearing  the  warrant  of  the  governor  shall  appear 
to  be  defective  or  improperly  executed,  it  shall  be  by  the  court 
or  judge  returned  to  the  governor,  together  with  a  statement  of 
the  defect  or  defects,  for  the  purpose  of  being  corrected  and  re- 
turned to  the  court  or  judge,  and  such  hearing  shall  be  adjourned 
a  sufficient  time  for  the  purpose,  and  in  such  interval  the  prisoner 
or  prisoners  shall  be  held  in  custody  until  such  hearing  be 
finally  disposed  of. 

3.  It  shall  not  be  lawful  for  any  person,  agent  or  officer  to 
take  any  person  or  persons  out  of  this  state,  upon  the  claim, 
ground  or  pretext  that  the  prisoner  or  prisoners  consent  to  go, 
or  by  reason  of  his  or  their  willingness  to  waive  the  proceedings 
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afore  described,  and  any  officer,  agent,  person  or  persons  who 
shall  procure,  incite  or  aid  in  the  arrest  of  any  citizen,  inhabit- 
ant or  temporary  resident  of  this  state,  for  the  purpose  of  taking 
him  or  sending  him  to  another  state,  without  a  requisition  first 
duly  had  and  obtained,  and  without  a  warrant  duly  issued  by 
the  governor  of  this  state,  served  by  some  officer  as  in  this  sec- 
tion provided,  and  without,  except  in  case  of  waiver  in  writing 
as  aforesaid,  taking  him  before  a  court  or  judge  as  aforesaid, 
unless  in  pursuance  of  the  provisions  of  the  following  sections 
of  this  chapter,  and  any  officer,  agent,  person  or  persons  who 
shall,  by  threats  or  undue  influence,  persuade  any  citizen,  inhab- 
itant or  temporary  resident  of  this  state  to  sign  the  waiver  of 
his  right  to  go  before  a  court  or  judge  as  hereinbefore  provided, 
or  who  shall  do  any  of  the  acts  declared  by  this  chapter  to  lie 
unlawful,  shall  be  guilty  of  a  felony,  and  upon  conviction  be 
sentenced  to  imprisonment  in  a  state  prison  or  penitientary  for 
the  term  of  one  year. 

Any  willful  violation  of  this  act  by  any  of  the  above  named 
officers  shall  be  deemed  a  misdemeanor  in   office. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Amended  by  chap.  638  of  1886. 

This  amendment "sulwtituted  the  present  for  the  original  section. 

See  note  on  Extradition  in  7  N.  \.  Cr.,  411. 

The  case  of  Adriance  v.  Lagrave,  59  N.  Y.,  110,  was  overruled  by  United 
States  r.  Rauscher,  119  U.  S.,  407. 

Who  may  be  extradited.— A  person,  who  fled  from  a  sister  state  into 
Canada  as  a  fugitive  from  justice,  upon  coming  into  this  state  may  be  extra- 
dited to  the  former  state.     Matter  of  Brown,  4  N.  Y.  Cr.,  576. 

A  fugitive  from  justice  who.  without  force,  has  been  enticed  into  the 
state  by  false  and  fraudulent  representations  on  the  part  of  the  complainant. 
or  some  one  interested  in  the  prosecution,  comes  voluntarily  within  the 
state,  and  may  be  arrested  and  extradited  from  the  state.     Id. 

A  person,  who  has  been  convicted  of  crime  and  escaped  before  serving 
out  his  sentence,  is  a  person  ••  charged  in  any  state  with  treason,  felony  or 
other  crime,"  within  the  provisions  of  subd.  2,  section  2,  art.  4  of  the  Federal 
Constitution.     Matter  of  Hope,  7  N.  Y.  Cr.,  406. 

A  prisoner,  extradited  upon  a  demand  of  the  Federal  government  and 
brought  within  a  state  under  extradition  proceedings,  cannot  be  held  in  cus- 
tody for  any  other  cause  than  that  for  which  he  was  extradited.  Matter  of 
Reinitz,  7  N.  Y.  Cr..  74. 

A  person,  who  lias  been  extradited  from  another  to  this  state  to  answer  a 
charge  of  crime  against  him,  and  has  then  served  out  a  term  of  imprison- 
ment here,  cannot,  upon  his  release,  be  extradited  to  a  third  state  to  serre 
out  an  unexpired  term  of  imprisonment  in  that  state.  Matter  of  Hope,  7 
N.  Y.  Cr..  406.  He  has.  in  such  case,  the  right  to  a  reasonable  time  to  re- 
turn, if  lie  chooses,  to  the  state. from  which  he  was  extradited.    Id. 

Where  the  charge  upon  which  a  person  has  been  brought  from  another 
state  for  extradition,  cannot  be  sustained,  he  must,  upon  being  discharged. 
be  allowed  a  reasonable  time  to  return  to  the  place  whence  he  was  brought. 
Matter  of  Rarurh,  24  Abb.  N.  C,  109. 

Presence  of  accused.— The  actual  presence  of  the  accused  party  in  the 
demanding  state,  at  the  time  of  the  commission  of  the  alleged 
offense,  is  a  jurisdictional  fact.  Matter  of  Mitchell,  4  N.  Y.  Cr.,  WO- 
Such  fact  must  be  proved  when  his  extradition  is  demanded.    Id. 

The  fact  that  a  party  has  been  indicted  for  an  offense  which,  in  its  own 
nature,  implies  the  actual  presence  of  the  offender  within  the  jurisdiction  of 
the  demanding  state,  is  sufficient  prima  facie  evidence  of  his  having  fled 
from  justice  when  found  in  the  other  state.  Id.  Leary's  case,  6  Abb.  N.C 
44.     But  this  rule  does  not  apply  to  offenses  which,  from  their  own  nature, 
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io  not  imply  the  actual  presence  of  the  offender  within  the  demanding  state, 
[d. 

Proof. — In  order  to  authorize  a  warrant  of  rendition,  the  fugitive  must 
oe  demanded  by  the  executive  of  the  state  from  which  he  has  fled,  a  copy 
yt  the  indictment  or  affidavit  before  a  magistrate  charging  the  offense 
must  be  produced,  and  such  copy  must  be  certified  as  authentic  by  the  ex- 
ecutive. Soloman's  Case,  1  Abb.  N.  S.,  347.  An  affidavit  sworn  to  before  a 
justice  of  the  peace,  and  a  certificate  by  the  executive  that  he  is  such  officer, 
vnd  that  his  attestation  is  in  due  form,  is  not  sufficient  in  this  respect, 
[d. 

Duty  of  governor. — The  performance  of  the  duty  of  rendition  is  im- 
posed upon  the  governor  by  this  section.  Matter  of  Scrafford,  36  St.  Rep., 
T53  ;  59  Hun,  327  ;  12  N.  Y.  Supp.,  947,  948. 

The  governor  has  only  to  issue  his  warrant  to  an  agent  or  officer  to  arrest 
;he  party  named  in  the  demand.  People  ex  rel.  Nubell  v.  Byrnes,  83  Hun, 
»:8N.  Y.  Cr.,  410. 

It  is  a  condition  precedent  to  the  obligation  to  surrender  that  the  execu- 
dve  of  the  state,  upon  whom  the  demand  is  made,  be  apprised  of  the  facts 
lpon  which  the  duty  depends.  People  ex  rel.  Lawrence  v.  Brady,  56  N.Y., 
182. 

Upon  the  executive  of  the  state  in  which  the  accused  is  found  rests  the 
responsibility  of  determining  whether  he  is  a  fugitive  from  the  justice  of 
:he  demanding  state.  Matter  of  Mitchell,  4  N.  Y.,  Cr.,  599  ;  Ex  parte 
Reggel,  114  U.  S.,  643.  See  Contra,  People  ex  rel  Draper  v.  Pinkerton,  17 
3un,  199;  77  N.  Y.,  245. 

When  a  copy  of  the  indictment,  certified  to  be  authentic  by  the  governor 
>f  the  state,  whence  the  person  charged  is  shown  to  have  fled,  is  presented, 
it  is  made  the  absolute  duty  of  the  executive  to  whom  this  proof  shall  be 
made  to  cause  the  arrest  of  the  individual  so  charged.  People  ex  rel.  Nubell 
v.  Byrnes,  33  Hun,  98  ;  2  N.  Y.  Cr.,  408.  He  is  vested  with  no  authority  to 
examine  into  the  charge,  or  the  sufficiency  of  the  indictment.  Id.  His 
duty  is  ministerial.     Id. 

All  inquiry  into  the  prisoner's  guilt  or  innocence  of  the  crime  is  wholly 
irrelevant  in  such  a  proceeding.  Matter  of  Mitchell,  4  N.  Y.  Cr. ,  596 ;  People 
ex  rel.  Lawrence  v.  Brady,  56  N.  Y.,  182. 

Duty  of  court. — The  court  cannot  inquire  into  the  truth  of  the  facts 
recited  in  the  warrant  for  the  rendition  of  a  fugitive  from  justice.  People 
ex  rel.  Draper  v.  Pinkerton,  17  Hun,  199. 

Where  a  warrant  is  issued  by  the  governor  for  the  rendition  of  a  fugitive 
from  justice,  the  court  cannotgo  behind  the  warrant  and  inquire  into  the 
truth  of  the  facts  recited  in  it.     Id. 

The  recitals  in  a  warrant  of  the  governor  of  this  state  for  the  arrest  of  a 
fugitive  from  justice  of  another  state  are  to  be  taken,  at  least  prima  facte, 
as  true.    Id. 

Where  the  papers,  upon  which  a  warrant  of  extradition  is  issued,  are 
withheld  by  the  executive,  the  warrant  itself  can  only  be  looked  to  for  the 
evidence  that  the  essential  conditions  of  its  issue  have  been  complied  with, 
and  it  is  sufficient  if  it  recites  what  the  law  requires.  People  ex  rel.  Jour- 
dan  v.  Donohue,  84  N.  Y.,  438. 

Presumption  of  regularity  in  an  extradition  warrant  prevails  in  the 
absence  of  papers  under  which  the  warrant  was  issued  by  the  governor. 
Matter  of  Scrafford,  36  St.  Rep.,  748;  59  Hun,  320;  12  N.  Y.  Supp., 
947,948. 

In  such  case,  the  court  looks  only  to  the  warrant  and  recitals.  Id.  The 
recitals  in  the  warrant  must  be  taken  to  be  prima  facie  true  and  sufficient. 
Id. 

Where  the  judge  is  of  the  opinion  that  the  warrant  of  the  Executive  is 
defective,  he  should  return  it  to  the  governor,  with  a  statement  of  the 
defect  or  defects,  for  the  purpose  of  being  corrected  and  returned  to  him. 
Id. 

The  misspelling  of  the  defendant's  name  in  the  rendition  warrant,  where 
he  is  the  person  intended,  furnishes  no  ground  for  his  discharge.    Id. 

Appeal. — An  order,  made  by  a  special  county  judjje  declaring  a  rendi- 
tion warrant  issued  by  the  governor  insufficient,  and  discharging  the  party 
20 


Amended  by  chap.  62H  of  188(5. 

Tills  amendment  inserted  all  after  the  word  "  warrant 
words  "for  tlie  apprehension,"  omitted  "so  "before  "  chj 
serted  the  words  "  with  treason,  felony  or  other  crime." 

§  829.  Proceedings  for  arrest  and  commitment 

charged.— The  proceedings  for  the  arrest  and  coi 

the  person  charged  are  in  all  respects  similar  to  tl 

in  this  Code,  for  the  arrest  and  commitment  of  a  p« 

with  a  public  offense  committed  in  this  state  ;  ex 

exemplified  copy  of  an  indictment  found,  or  other 

ceeding  had  against  him,  in  the  state  or  territory  ii 

charged  to  have  committed  the  offense,  may  be  re 

deuce  before  the  magistrate. 

See  notes  under  section  827,  ante. 

Proof. — An  affidavit  merely  embodying  a  hearsay  state 
prisoner  is  charged  with  crime  in  such  other  state,  and  is 
justice,  without  presenting  an  authenticated  cony  of  the  cl 
ment  in  such  state,  is  insufficient.      Matter  of  Leland,  7  Abl 

Where  the  demand  is  supported  by  an  affidavit,  no  less  de 
ty  is  admissible  than  is  required  in  an  indictment  for  the 
People  ex  rel.  Lawrence  v.  Brady.  56  N.  Y.,  182.  If  any  di 
the  affidavit  should  be  more  full  and  explicit.  The  offense  8 
in  distinctly  and  plainly  charged.     Id. 

Commitment.— A  commitment,  in  which  the  only  referei 
is  a  statement  tliat  the  prisoner  is  "  charged  with  forgery  on 
is  not  sufficient.     Matter  of  Leland,  7  Abb.  N.  S.,  64. 

§  830.  When  and  for  what  time  to  be  committed.— If  1 
nation  under  such  warrant  it  appears  to  the  satisfaction  of  the 
the  person  under  arrest  is  charged  in  such  other  state  or  territo 
felony  or  other  crime  and  has  fled  from  justice,  the  magistrate, 
citing  the  accusation,  must  commit  him  to  the  proper  custod) 
for  a  time  specified  in  the  warrant,  to  enable  an  ar  est  of  the 
made  under  the  warrant  of  the  governor  of  th's  state,  which  co 
not  exceed  thirty  days,  exclusive  of  the  day  of  arrest,  on  the  re 
executive  authority  of  the  state  or  territory  in  which  he  is  c 
committed  the  offense,  uulcss  he  give  bail,  as  provided  in  the 
until  he  be  locally  discharged. 


§  836.  Proceedings  when  person  in  confinement  appears  to  be 
insane. 

If  any  person  in  confinement  under  indictment,  or  under  a 
criminal  charge,  or  for  want  of  bail  for  good  behavior,  or  for 
keeping  the  peace,  or  for  appearing  as  a  witness,  or  by  order  of 
any  justice,  or  under  any  other  than  civil  process,  shall  appear 
to  be  insane,  a  judge  of  a  court  of  record  of  the  city  or  county 
or  a  justice  of  the  supreme  court  of  the  judicial  district  in  which 
the  alleged  insane  person  is  confined,  in  all  cases  outside  the  city 
of  New  York,  and  vn  all  cases  within  the  city  of  New  York  in 
which  the  maximum  fine  for  the  offense  exceeds  five  hundred  dol- 
lars or  the  term  of  imprisonment  for  the  offense  exceeds  one  year, 
shall  institute  a  careful  investigation,  call  two  legally  qualified 
examiners  in  lunacy,  neither  of  whom  shall  be  a  physician  con- 
nected with  the  institution  in  which  such  person  so  to  be  examined 
is  confined,  and  other  credible  witnesses,  invite  the  district  attor- 
ney to  aid  in  the  examination,  and,  if  he  deem  it  necessary, 
call  a  jury,  and  for  that  purpose  is  fully  empowered  to  compel  the 
attendance  of  witnesses  and  jurors,  and  if  it  be  satisfactorily 
proved  that  he  is  insane,  said  judge  shall  discharge  him  from 
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CHAPTER  I. 

PROCEEDINGS  BEFORE  MAGISTRATES,  RESPECTING  BASTABDS. 

SECTION    838.  Definition  of  a  bastard. 

839.  Who  are  liable  for  its  support. 

840.  When  bastard,  chargeable  to  the  public,  is  born  or  is  likely 

to  be  born,  application  to  be  made  to  a  justice  of  the  peace 
or  police  justice. 

841.  Examination  by  the  magistrate,  and  warrant  against  the 

father. 

842.  Justice  designated  as  a  magistrate,  and  person  proceeded 

against  as  defendant. 
#43.  Warrant,  when  to  be  served  in  another  county. 

844.  Magistrate  in  another  county,  may  take  undertaking,  etc. 

845.  On   giving   undertaking,  defendant  to   be    discharged    before 

magistrate  who  issued  the  warrant. 

846.  If  undertaking  not  given,  defendant  to  be  taken. 

847.  Before  what  magistrate  in  the  same  county,  defendant  is  to  be 

taken,  when  the  magistrate  issuing  the  warrant  is  unable  to 
act. 

848.  The  magistrate  to  associate  with  himself  another  magistrate,  and 

they  to  examine  the  matter. 

849.  Adjournment  of  examination.    Security  from  defendant. 

850.  Determination  of  the  case,  and  order  of  the  magistrates. 

851.  Defendant  to  pay  the  costs,  and  give  undertaking  for  support, 

etc.,  or  appearance  at  county  court. 

852.  On  giving  undertaking  defendant  to  be  discharged;  otherwise 

to  be  committed. 

853.  Defendant  to  remain  in  custody  unless  undertaking  be  given. 

854.  Proceedings  by  magistrate,  when  security  is  given  by  defendant 

on  arrest  out  of  the  county. 
815.  Examination  in  such  case,  and  order  thereon. 

856.  Magistrates  may  compel  mother  to  disclose  the  father  of  the 

bastard.     Proceedings,  if  she  refuse. 

857.  If  mother  possess  property,  two  magistrates  may  make  an  order 

that  she  pay  for  the  support  of  the  child. 

858.  If  she  do  not  comply,  she  must  be  committed,  or  discharged  on 

undertaking. 

859.  Magistrates  may  reduce  amount  directed  to  be  paid  by  tbe  father 

or  mother.     County  court  may  reduce  or  increaneit. 

860.  Proceedings  against  the  father  or  mother,  absconding  from  their 

place  of  residence. 

8  838.  Definition  of  a  bastard.— A  bastard  is  a  child  who  is 
begotten  and  born, 

1.  Out  of  lawful  matrimony ; 

2.  While  the  husband  of  its  mother  was  separate  from  her, 
for  a  whole  year  previous  to  its  birth ;  or, 

3.  During  the  separation  of  its  mother  from  her  husband, 
pursuant  to  a  judgment  of  a  compete^ 


§  839.  Who  are  liable  for  it*  support. 

The  father  and  mother  of  a  bastard  are  lit 
In  case  of  their  neglect  or  inability,  it  must  1 
county,  city  or  town  in  which  it  is  born. 

Amended  by  I*.  \W\,  cVv^.  tf*&.   Txv  *€fect  Sept.  1,  19« 
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*  a  bastard  are  liable  for  its  support.    In  case  of  their  neglect 

•  inability,  it  must  be  supported  by  the  county,  city  or  town  in 

hich  it  is  born,  as  provided  by  special  statutes. 

At  common  law,  the  putative  father  was  under  no  legal  obligation  to 

pport  an  illegitimate  child.    Todd  v.  Weber,  95  N.  Y.,  180. 

Matter  of  TTingl  flf  fftT  Rep..  792  ;  2  Bilv.  (Bup.  Ct.>,  861 ;  6  N.  Y.  Bupp. 


a 
.  When  bastard,  chargeable  to  the  public,  is  born,  or  is  likely  ty, 

►m,  application  to  be  made  to  a  justice  of  the  peace  or  polioe  3rf 

ed, 
the 
woman  be  delivered  of  a  bastard,  or  be  pregnant  of  a  child  ere 
o  be  born  such,  and  which  is  chargeable  to  a  county,  city  UB" 
,  a  superintendent  of  the  poor  of  the  county,  or  an  overseer 
poor  or  other  officer  of  the  almshouse  of  the  town  or  city  n 
he  woman  is,  must  apply  to  a  justice  of  the  peace  or  police  )wn 
in  the  county  to  inquire  into  the  facts  of  the  case.  *in- 

ed  by  L.  1905,  chap.  327.    In  effect  September  1,  1905.  m 

A  justice  has  no  authority  to  make  the  preliminary  examination,  or  to 

ue  his  warrant  for  the  apprehension  of  the  reputed  father  of  a  bastard, 
his  own  motion,  or  otherwise  than  upon  the  application  of  the  officers 
signated  by  the  statute.    Id. 

An  overseer  of  the  poor,  who  institutes  bastardy  proceedings,  is  a  party 
hose  relation  to  the  justice  will  render  the  proceedings  void.  Rivenburgh 
Henness,  4  Lans.,  208. 

The  purpose  of  the  statute  is  to  compel  the  father  of  a  bastard  child  to  in- 
'mniiy  the  town  for  the  expenses  incurred  for  its  support.  People  ex  rel. 
oore  v.  Beehler,  43  St.  Rep.,  91  :  63  Hun,  44  ;  17  N.  Y.  Supp.,  419. 
Death  of  child.— The  father  of  a  bastard  child  cannot,  by  fleeing  from 
tstice  and  remaining  out  of  the  jurisdiction  of  the  court  until  his  offspring 
es.  thereby  thwart  the  purpose  of  the  statute  and  escape  liability  for  his 
isconduct     Id. 

Notwithstanding  the  death  of  the  child  before  the  trial,  the  father  is 
ible  to  indemnify  the  town  for  any  expense  it  has  been  put  to  for  its  sup- 
>rt  and  burial.     Id. 

Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  861  ;  6  N.  Y.  Supp., 
!3. 

§  841 .  Examination  by  the  magistrate  and  warrant  against  the 
ither.— The  magistrate  must,  by  the  examination  of  the  woman 
n  oath,  and  any  other  testimony  which  may  1*3  offered,  ascertain 
le  father  of  the  bastard,  and  must  issue  his  warrant,  directed 
)  a  peace  officer  of  the  county,  commanding  him,  without  delay, 
3  apprehend  the  father  and  bring  him  before  the  justice  for 
be  purpose  of  having  an  adjudication  as  to  the  filiation  of  the 
astard. 

See  notes  under  preceding  section. 
8ee  notes  under  section  838,  ante. 

A.  witness  cannot  be  asked  to  state  the  color  of  a  child's  eyes  or  hair  in 
ooeedings  to  charge  a  person  with  being  its  father.  People  ex  rel.  Fuller 
Carney,  29  Hun,  47  ;  1  N.  Y.  Cr.,  270 ;  Petrie  v.  Howe,  4  T.  &  C,  85. 
See  People  ex  rel  Moore  v.  Beehler,  43  St.  Rep.,  91 ;  63  Hun,  44 :  17  N.  Y. 
5>p.,  419 ;  Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct),  861 ;  6  N.  Y. 
qpp.,423. 

§  842.  Justice  designated  as  a  magistrate,  and  person  pro- 
jected against  as  defendant.— An  officer  issuing   a  ^otnlxA*  ox 
akingau  examination,  as  provided  in  tliis  oiapteT/\&,te«vg>-> 
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nated  as  a  magistrate,  and  the  person  against  whom  the  warrant 
is  issued,  as  the  defendant. 

The  reference  to  section  842  of  the  Code  of  Criminal  Procedure,  in  Matter 
of  Mel  J  lory  i\  Henderson,  6  St.  Rep.,  763  ;  43  Hun,  441,  is  incorrect,  and 
means  same  section  in  Code  of  Civil  Procedure. 

Matter  of  King,  25  St.  Rep.,  762  ;  2  Silv.  (Sup.  Ct.),  361 ';  6  N.  Y.  Supp.,  423. 

§  843.  Warrant,  when  to  be  served  in  another  county.— If  the 
deiendant  reside  in  another  county  than  that  in  which  the  war- 
rant issued,  the  magistrate  must,  by  an  indorsement  thereon, 
direct  the  sum  in  which  the  defendant  shall  give  security,  and 
the  officer  must  deliver  the  warrant  to  a  justice  of  the  peace  or 
police  justice  in  the  city  or  town  in  which  the  defendant  resides 
or  is  found.  The  magistrate  to  whom  it  is  presented,  on  proof, 
under  oath,  of  the  signature  of  the  magistrate  who  issued  the 
warrant,  must  then  indorse  a  direction  thereon,  that  it  be  served 
in  the  county  in  which  he  resides,  and  the  defendant  may  be 
arrested  in  that  county  accordingly.  Upon  this  proof,  the  mag- 
istrate indorsing  the  warrant  is  exempted  from  liability  to  a  civil 
or  criminal  action,  though  it  afterward  appear  that  the  warrant 
was  illegally  or  improperly  issued. 

Matter  of  King,  25  St.  Rep.,  792  ;  2 Silv.  (Sup.  Ct.),  861 ;  6  N.  Y.  Supp., 423. 

§  844.  Magistrate  in  another  county,  may  take  under- 
taking; etc. — When  the  defendant  is  arrested  in  another  county, 
he  must  be  taken  before  the  magistrate  who  indorsed  the  warrant, 
or  before  another  magistrate  of  the  same  city  or  county,  who  may 
take  from  the  defendant  an  undertaking,  with  sufficient  sureties, 
to  the  effect : 

1.  That  he  will  indemnify  the  county,  town  or  city,  where  the 
bastard  was  or  is  likely  to  be  born,  and  every  other  county,  town 
or  city,  against  any  expense  for  the  support  of  the  bastard,  or  of 
its  mother  during  her  confinement  and  recovery,  and  to  pay  the 
costs  of  arresting  the  defendant,  and  of  any  order  of  filiation  that 
may  be  made,  or  that  the  sureties  will  pay  the  sum  indorsed  on 
the  warrant;  or, 

2.  That  the  defendant  will  appear  and  answer  the  charge  at  the 
next  county  court  of  the  county  where  the  warrant  was  issued,  and 
obey  its  order  thereon. 

Ain'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

Matter  of  King.  25  St.  Rep.  792  ;  2  Silv.  (Sup.  Ct.),  361  ;  6N.  Y.  Supp.,  433. 
§  845.  On  giving  undertaking,  defendant  to  be  discharged.— 
When  either  of  the  undertakings  mentioned  in  the  last  section 
is  given,  the  magistrate  must  discharge  the  defendant,  and  must 
indorse  a  certificate  of  the  discharge  upon  the  wan-ant.  He 
must  also  deliver  the  warrant,  with  the  undertaking,  to  the 
officer,  who  must  return  it  to  the  magistrate  granting  the  war- 
rant, by  whom  the  same  proceedings  must  be  had,  as  if  he  had 
taken  the  undertaking. 

Matter  of  King,  25  St.  Rep.,  792  :  2  Silv.  (Sup.  Ct.),  361 ;  6N.  Y.  Supp., 423. 

$  846.  If  undertaking  not  given,  defendant  to  be  taken  before 
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magistrate  who  issued  the  warrant.— If    the   defendant   do    not 
give  security,  as  provided  in  section  844,  the  officer  must  take 
him  before  the  magistrate  who  issued  the  warrant. 
Matter  of  King,  25  St.  Rep., 792 ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp.,  423. 

L847.  Before  what  magistrate  in  the  same  county  defendant  is 
taken  when  magistrate  issuing  warrant  is  unable  to  act.— If, 
however,  the  magistrate  who  issued  the  warrant  be  absent  or 
unable  to  act,  the  defendant  must  be  taken  before  the  nearest  or 
most  accessible  magistrate  in  the  same  county.  The  officer 
must,  at  the  same  time,  deliver  to  the  magistrate,  the  warrant 
with  his  return  indorsed  and  subscribed  by  him. 
Matter  of  King,  25  St.  Rep.,  792  :  2 Silv.  (Sup.  Ct),  361  ;  6 N.  Y.  Supp.,  423. 
§  848.  The  magistrate  to  associate  with  himself,  another  magis- 
trate, and  they  to  examine  the  matter.— The  magistrate  before 
whom  the  defendant  is  brought,  as  provided,  in  the  last  two 
sections,  must  immediately  associate  with  himself,  another 
justice  of  the  peace  or  police  justice  in  the  same  county  or  city ; 
and  the  two  magistrates  thus  associated,  must  inquire  into  the 
charge,  and  must  examine  on  oath,  the  woman  who  is  the  mother 
of,  or  pregnant  with  the  bastard  in  the  presence  of  the  defendant, 
in  respect  to  the  charge,  and  hear  any  testimony  which  may  be 
offered  in  relation  thereto. 

See  chap.  241  of  1893,  which  enables  any  police  justice  of  the  city  of 
Brooklyn  to  conduct  proceedings  in  bastardy. 

Sections  &#*  to  853,  859,  861,  862,  and  863  imperatively  require  that  two 
magistrates  shall  be  together  to  conduct  the  proceedings,  reople  ex  rel. 
Commissioners  v.  Dando,  20  Abb.  N.  C.$  248. 

One  magistrate  alone  has  no  power  to  act,  and  his  orders  are  null  and 
void.  Id.  That  another  magistrate  subsequently  signs  the  orders,  will  not 
impart  validity  to  them.     Jd. 

In  an  action  on  a  bastardy  undertaking,  it  is  error  to  exclude  evidence 
that  the  order,  in  pursuance  of  which  it  was  given,  is  void  for  want  of 
jurisdiction,  by  reason  of  the  absence  of  one  of  the  magistrates  who  3houhl 
have  taken  part  in  the  proceedings.    Id. 

Under  the  Revised  Statutes,  if  the  justice  first  called  in  did  not  appear 
on  an  adjourned  day,  another  could  be  substituted  by  the  written  stipula- 
tion of  the  parties  entered  upon  the  minutes.  People  ex  rel.  Reynolds  r. 
Barnett,  3  Abb.  N.  C,  510. 

Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N  Y.  Supp., 
423. 

§  849.  Adjournment  of  examination;  security  from  defend- 
ant.—The  magistrates  may,  on  the  application  of  the  defendant, 
for  good  cause,  adjourn  the  examination,  not  exceeding  thirty  days, 
upon  the  defendant  giving  an  undertaking,  with  two  sufficient 
sureties,  to  the  effect  that  he  will  appear  before  the  magistrates  at 
the  time  appointed,  or  that  the  sureties  will  pay  the  sum  mentioned 
therein,  which  must  be  fixed  by  the  magistrates,  and  which  must 
be  a  full  indemnity  for  the  expense  of  supporting  the  bastard  and 
its  mother,  as  provided  in  section  eight  hundred  and  fifty -one. 
Until  the  determination  by  the  magistrates,  if  not  admitted  to  bail, 
the  defendant  must  be  detained  in  custody  of  an  officer  or  be 
committed  to  the  common  jail  for  detention  in  the  same  manner 
as  a  prisoner  arrested  in  a  civil  cause. 

See  notes  under  preceding  section. 

Effect  of  adjournment.— The  sureties  on  a  bond,  given  for  the  appear- 
ance of  a  defendant  in  a  bastardy  proceeding,  are  not  discharged  from 


1.  If  they  determine  that  the  defendant  is  not  the 
bastard,  he  must  bo  forthwith  discharged. 

2.  If  they  determine  that  ho  is  the  father,  they  1 
order  of  filiation,  specifying  therein  the  sum  to  be  p 
otherwise,  by  the  defendant,  for  the  support  of  the 
if  the  mother  bo  indigent,  the  sum  to  be  paid  by  the 
her  support  during  her  confinement  and  recovery,  an 
bastard  shall  die,  that  the  defendant  will  pay  the  ned 
expenses. 

3.  They  must  certify  the  reasonable  costs  of  arr 
fondant,  and  of  the  order  of  filiation. 

4.  They  must  reduce  their  proceedings  to  writing, 
them. 

Amended  by  L.  1904,  chap.  520.    In  effect  Sept.  1,  1904. 


i»ouu  ueuauae  j 


and  unnecessary  words,  or  omits  what  the  law  implie 
to  be  expressed.     Id. 

Tlie  addition  of  the  words  "so  long  as  the  said 
chargeable  to  said  county,"  to  the  order  of  ftliatio 
ex  rel.  (.'rouse  v.  Leavitt,  ante,  to  be  harmless  surplus* 

Costs.— By  this  section,  the  justices  are  in  a  certa 
reasonable  costs.  Mayhain  v.  Allen,  19  St.  Rep.,  81] 
Y.  Supp.,  100. 

This  means  taxable  costs  and  includes  an  attorney's 

See  Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  O 
423 ;  People  ex  rel.  Downs  r.  Lindsay,  25  St  Rep., 
N.  Y.  Supp.,  38. 

§  851.  Defendant  to  pay  the  costs,  and  j 
for  support  of,  etc.,  or  for  appearance  at 

If   the  defendant  be  adindor«d  to  h«  t.h*  fatho 
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toII  indemnify  the   county,  town   or  city,  where   the  bastard 
was  or  may  be  born  (as  the   case  may   be),  and  every   other 
county,  town  or  city,  which  may  have  been  or  may  be  put  to 
^pense  for  the  support  of  the  bastard,  or  of  its  mother  during 
confinement  and  recovery,  against  those  expenses,  or  that 
(Qreties  will  do  so,  not  exceeding  the  sum  mentioned  in  the 
taking,  and  which  must  be  fixed  by  the  magistrates ;  or, 
^^     That  he  will  appear  at  the  next  county  court  of  the  county, 
.  wer  the  charge  and  obey  its  order  thereon,  or  that  the  sure- 

as  the     jjj  pfty  a  sum  equai  to  a  fun  indemnity  for  supporting  the 
i  and  its  mother,  as  provided  in  the  first  subdivision  of  sec- 
of  the     44. 

by  chap.  880  of  1895.    In  effect  January  1, 1896. 
Otes  under  sections  840,  848  and  862,  ante. 
ie  an     making. — A  bond  is  no  longer  taken  in  a  bastardy  case.    The  in- 
L-lr  or      I*  called  an  undertaking  has  been  substituted  for  it    People  ex  rel. 
WJ  Kionere  v.  Dando,  20  Abb.  N.  C.,  246. 

1,  and      lection  requires  that  the  undertaking  to  be  given  shall  embrace  the 
:  the  support  of  the  mother,  in  addition  to  the  weekly  allowance. 


nt  for 


ftz  rel.  Crouse  v.  Leavitt,  39  St.  Rep.,  717  ;  15  N.  Y.  Supp.,  619. 

bastardy 


of  undertaking  on  appeal  in  bastardy  proceedings.     Ramsey  r. 

r  "*"j      84  Hun,  329. 

(flCW  indertaking,  in  Tillotson  v.  Martin,  40  Hun,  316,  was  held  not  to 
'any  substantial  provision  in  excess  of  those  in  the  form  authorized 
section.     See  Cook  v.  Freudenthal,  80  N.  Y.,  202  ;  Toles  t>.  Adee,  84 


ie 


ie- 


iproval,  indorsed  upon  the  undertaking,  in  the  words  "  the  penalty 
eties  approved  by  us,"  is  a  sufficient  compliance  with  this  section  in 
^j-jbe       to  fixing  the  amount  or  sum  to  be  mentioned  in  the  undertaking. 

teople  ex  rel.  Downs  c.  Lindsay,  25  St.  Rep.,  519  ;  53  Hun,  235  ;  6  N. 
p.,  38;  People  ex  rel.  Moore  v.  Beehler,  43  St.  Rep.,  90;  63  Hun, 
tf.  Y  Supp.,  419  ;  Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct.). 
¥.  Y.  Supp.,  423. 

§  852. — On  giving  undertaking,  defendant  to  be  discharged; 
otherwise  to  be  committed.— Upon  a  compliance  with  the  provis- 
ions of  the  last  section,  the  magistrates  must  discharge  the  de- 
fendant; but  otherwise,  they  or  either  of  them  must,  by  warrant, 
commit  him  to  the  county  jail,  or  in  the  city  of  New  York,  to  the 
city  prison  of  that  city,  until  he  be  discharged  by  the  county  court 
of  the  county,  or  deliver  an  undertaking,  as  prescribed  by  the  last 
section. 

Ara'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

See  notes  under  sections  848  and  850,  ante. 

See  People  ex  rel,  Crouse  c.  Leavitt,  39  St.  Rep.,  717  ;  15  N.  Y.  Supp.,  619 ; 
Matter  of  King,  25  St.  Rep.,  792;  2 Silv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp.,  423. 

People  ex  rel.  Downs  v.  Lindsay,  25  St.  Rep.,  519  ;  53  Hun,  285  ;  6  N.  Y. 
Supp.,  38. 

8  853.  Defendant  to  remain  in  custody  unless  undertaking  be 
given.— Dnring  the  examination,  and  until  the  defendant  is  dis- 
charged by  the  magistrate,  he  must  remain  in  the  custody  of 
the  officer  who  arrested  him,  unless  an  undertaking  have  been 
given  for  his  appearance,  as  provided  in  sections  844  and  849 ; 
and  when  committed  to  prison,  he  must  be  actually  confined 
therein. 

Amended  by  chap.  860  of  1882. 
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This  amendment  substitutes  "  magistrate  "  for  "  magistrates  **  and  "  eight 
hundred  and  forty-nine"  for  "  851." 

See  notes  under  section  848,  ante. 

Matter  of  King,  25 St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  361  ;  6  N.  Y.  Supp., 
423. 

§  854.  Proceedings  by  magistrate  when  security  is  given  by 
defendant  on  arrest  out  of  the  county.— When  security  taken  out 
of  the  county,  for  the  appearance  of  the  defendant  at  the  county 
court,  as  provided  in  section  844,  is  returned  to  the  magistrate 
who  issued  the  warrant,  he  must  associate  with  himself  another 
magistrate  of  the  same  county,  and  the  magistrates  thus  associate.! 
must  proceed  as  provided  in  sections  848  to  850,  both  inclusive. 

Am'd  bv  chap.  880  of  1895.     la  effect  January  1,  1896. 

Matter  *of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp., 
423. 

§  855.  Examination  in  such  case,  and  order  thereon.— The  ex- 
amination may  be  had,  and  the  order  of  filiation  made,  iu  the 
absence  of  the  defendant,  unless,  before  the  order  is  made,  he 
require  of  the  magistrate  issuing  the  warrant,  that  the  examina- 
tion be  had  in  his  presence,  in  which  case  the  examination  must 
be  had,  as  if  the  defendant  had  originally  appeared. 

Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct),  361 ;  6  N.  Y.  Supp., 
423. 

§  856.  Magistrates  may  compel  mother  to  disclose  the  lather 
of  the  bastard.  Proceedings,  if  she  refuse.— In  making  an  exam- 
ination authorized  by  this  chapter,  the  magistrate  issuing  the 
warrant,  or  the  magistrates  making  the  examination,  may  com- 
pel the  mother  of  a  bastard,  chargeable  to  a  county,  city  or 
town,  or  a  woman  pregnant  of  a  child  likely  to  be  born  such,  to 
disclose  the  name  of  the  father  of  the  bastard ;  or  if  she  refuse 
to  do  so,  may,  by  a  warrant  setting  forth  the  cause  thereof,  at 
the  expiration  of  one  month  from  her  delivery,  if  sufficiently 
recovered,  commit  her  to  the  county  jail,  or  in  the  city  of  New 
York,  to  the  city  prison  of  that  city,  until  she  disclose  the  name 
of  the  father. 

See  section  838,  ante. 

The  justices  of  the  peace  may  commit  the  mother  of  a  bastard  child  to 
prison  for  refusing  to  discover  the  putative  father.    Scott  t.  Ely,  4  Wend, 

Mother,  a  witness. — The  mother  of  an  alleged  bastard,  who  was  a  mar- 
ried woman  at  the  time  of  the  alleged  illicit  intercourse  and  the  birth  of 
the  child,  is  not  a  com  intent  witness  to  establish  the  non-access  of  the  hus- 
bund,  nor  his  absence  from  the  state.  People  ex  rel.  Crandell  v.  Overseers, 
etc.  15  Barb.,  286.     She  is  competent  to  prove  the  illicit  intercourse.    Id. 

The  alleged  mother  cannot  lw  forcibly  examined  to  establish  previous 
pregnancy.     People  v.  McCoy,  45  How. ,  216. 

Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct.),  361  ;  6N.  Y.  Supp., 
423. 

§  857.  If  mother  possess  property,  two  magistrates  may  make 
anorder  that  she  pay  for  the  support  of  the  child.— If  the  mother 
of  a  bastard,  chargeable  or  likely  to  become  chargeable,  as  pro- 
vided in  section  840,  be  possessed  of  property  in  her  own  right, 
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ny  two  magistrates  of  the  county  or  city  where  she  is,  on  the 
pplication  of  any  of  the  officers  mentioned  in  that  section,  must 
xamine  into  the  matter,  and  may  make  an  order  charging  the 
tiother  with  the  payment  of  money  weekly,  or  otherwise,  for 
he  support  of  the  bastard. 

See  section  839,  ante. 

The  mother's  liability  to  support  the  child  does  not  relieve  the  father  from 
is  liability.  People  v.  Haddock,  12  Wend.,  475  ;  People  v.  Corbett,  8  id., 
27. 

Matter  of  King,  25  St.  Rep.,  792 ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp., 
23. 

§  858.  If  she  do  not  comply,  she  must  be  committed,  or  dis- 

harged  on  undertaking.— If,  after  service  of  the  order  upon  the 

mother,  she  do  not  comply  therewith,  she  must  be  committed  to 

he  county  jail,  or  in  the  city  of  New  York,  to  the  city  prison  of 

hat  city,  until  she  comply,  or  enter  into  an  undertaking,  with 

ufficicnt  sureties  approved  by  the  magistrates,  to  the  effect  that 

ae  will  appear  at  the  next  term  of  the  county  court  of  the  county, 

>  answer  the  matters  stated  in  the  order,  and  obey  its  order 
lereon,  or  that  the  sureties  will  pay  the  sum  mentioned  in  the 
ndertaking,  and  which  must  be  iixed  by  the  magistrates. 

Ain'd  by  chap.  880  of  1895.    In  efiect  January  1,  1896. 

§  859.  Magistrates  may  reduce  amount  directed  to  be 
aid  by  the  father  or  mother;  county  court  may  reduce  or 
lcrease  it.  —  The  magistrates,  who  may  have  made  an  order 
gainst  the  father  or  mother  of  a  bastard,  as  provided  in  sections 
50  and  857,  may,  from  time  to  time,  for  good  cause,  reduce  the 
mount  therein  directed  to  be  paid,  and  upon  the  application  of 
ly  of  the  officers  mentioned  in  section  840,  the  county  court  of 
le  county,  upon  teu  days'  notice  to  those  officers,  or  to  the  father 
ad  mother  of  the  bastard,  may  reduce  or  increase  the  amount  so 
irected  to  be  paid. 

Am'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 
See  notes  under  section  848,  ante. 
Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct),  361;  6  N.  Y.  Supp.,  423. 

§  860.  Proceedings  against  the  father  or  mother  absconding 
•am  their  places  of  residence.— If  the  father  or  mother  of  a  bastard, 
r  of  a  child  likely  to  be  born  such,  abscond  from  their  place  of 
?sidence,  leaving  the  bastard  chargeable  or  likely  to  become 
hargeable  to  the  public,  a  superintendent  of  the  poor  of  the 
^unt}',  or  an  overseer  of  the  poor  or  other  officer  of  the  alms- 
ouse  of  the  town  or  city  where  the  bastard  was  born,  or  is  likely 

>  be  born,  may  apply  to  any  two  magistrates  of  the  city  or 
3unty  where  any  property,  real  or  personal,  of  the  father  or 
lother  may  be,  for  authority  to  take  the  same.  Upon  due  proof 
f  the  fact's  on  oath,  to  the  satisfaction  of  the  magistrates,  they 
nist  issue  their  warrant,  and  proceed  thereon,  in  the  manner 
rovided  in  title  VMI  of  this  part,  in  relation  to  persons  ab- 
3onding  and  leaving  their  children  chargeable  to  the  public. 

Matter  of  King,  25  St.  Rep.,  792  ;  2  Silv.  (Sup.  Ct.),  361 ;  6  N.  Y.  Supp., 
23. 
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CHAPTER  IL 

APPEALS  PROM  THE  ORDERS  OP  MAGISTRATES,  RESPECTING 

BASTARDS. 

Section  861.  Who  may  appeal,  and  in  what  cases. 

862.  Appeal,  how  taken. 

863.  Papers  to  be  transmitted  by  magistrates,  to  county  court. 

864.  Court  to  hear  the  case.    Evidence  on  hearing. 

865.  Court  may  affirm,  vacate  or  modify  the  order,  or  adjourn  the 

hearing  till  the  bastard  be  born. 

866.  If  womau  be  not  pregnant,  or  be  married  before  her  delivery, 

or  the  child  be  not  bora  alive,  defendant  to  be  discharged.  * 

867.  Order  of  the  court,  on  affirmance. 

868.  Commitment  of  defendant,  if  he  fail  to  give  undertaking. 

869.  Undertaking  for  appearance  on  appeal,  when  forfeited. 

870.  When  mother  bound  to  appear  at  the  county  court  to  proceed  as 

upon  an  appeal. 

871.  When  the  court  may  make  an  order  against  the  mother,  for  the 

support  of  the  bastard. 

872.  Proceedings  against  the  mother,  on  affirmance  or  modification 
of  the  order  of  the  magistrates. 

873.  874.  Costs  on  appeal,  when  awarded  and  how  paid. 

875.  When  order  of  filiation  vacated,  etc. 

876.  If  order  of  filiation  be  vacated,  except  on  the  merits,  magistrates 

may  proceed  anew. 

877.  Co  ;rt  to  inquire  into  circumstances  of  father  or  mother,  com- 

mitted for  not  giving  undertaking  to  support  the  bastard. 

878.  Father  or  mother  unable  to  support  the  bastard,  may  be  dis- 

charged. 

879.  Notice,  before  discharge,  and  examination  of  the  matter. 

880.  Party  cannot  be  discharged,  but  by  the  court. 

§861.  Who  may  appeal,  and  in  what  cases. — A  person 
deeming  himself  aggrieved  by  the  order  of  two  magistrates,  made 
pursuant  to  the  last  chapter,  may  appeal  therefrom  to  the  next 
term  of  the  county  court  of  the  county;  except  that  a  person  who 
has  executed  an  undertaking  to  obey  an  order  of  filiation,  and 
indemnify  the  public,  as  provided  in  section  851,  cannot  appeal 
from  any  other  part  of  the  order  mentioned  in  section  850,  than 
that  which  fixes  the  weekly  or  other  allowance  to  be  paid. 

Am'd  by  chap.  830  of  1895.     In  effect  January  1,  1896. 

See  notes  under  section  848,  ante. 

Appeal.  —  The  judgment  in  a  bastardy  case,  should  be  reviewed  by  appeal 
and  not  by  certiorari.  People  ex  rel.  Wright  v.  Court,  etc.,  9  St.  Rep.*  607;  45 
Hun,  54. 

The  case  of  People  ex  rel.  Fuller  v.  Carney,  29  Hun,  47  ;  1  N.  Y.  Cr..  270, 
was  decided  prior  to  the  amendment  of  1884  to  section  515.  ante.  No  appeal 
to  the  general  term  from  an  order  of  the  general  sessions  adjudgiug  the  defend- 
ant to  be  the  father  of  a  bastard  child,  was  allowed  before  such  ameudment. 
The  review  was  by  a  writ  of  certiorari. 

An  appeal  t»  the  general  sessions  from  an  order  of  filiation  or  sustenance 
destroys  the  effect  of  the  order  as  res  adjadicata.  Stowell  ©.  Overseers,  etc.. 
5  Denio,  98.  A  discontinuance  of  the  appeal  is  no  bar  to  another  proceeding. 
Id. 
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§  862.  Appeal,  how  taken.  —  When  the  father  or  mother  of 
the  bastard  has  entered  into  an  undertaking  for  appearance  at  the 
next  term  of  the  county  court  of  the  county,  as  provided  in  sec- 
tions 851  and  858,  it  is  an  appeal  from  the  order  of  filiation  or 
maintenance;  and  no  other  notice  thereof  is  necessary.  In  any 
other  case,  the  appeal  is  taken,  by  a  written  notice  of  at  least  ten 
days  before  the  court,  to  the  magistrates  who  made  the  order,  and 
to  the  party  affected  thereby,  or  to  the  officer  at  whose  instance  it 
was  obtained. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1,  1896. 

See  notes  under  section  848,  ante. 

Undertaking. — A  bond,  if  made  according  to  the  statute,  is  an  appeal. 
People  ex  rel.  Downs  v.  Lindsay,  25  St.  Rep.,  519  ;  53  Hun,  285  ;  6  N.  Y. 
Supp.,  38. 

But  if  it  does  not  comply  with  material  provisions  of  the  statute,  it  cannot 
so  operate.    Id. 

The  court  of  sessions  has  no  power  to  permit  the  defendant,  on  appeal,  to 
amend  the  original,  or  to  file  a  new,  undertaking.  Ramsey  v.  Childs.  34 
Hun,  329. 

An  appeal  from  an  order  of  filiation  will  be  dismissed  if  the  bond  doe* 
not  comply  with  section  851,  ante.    People  ex  rel.  Downs  t\  Lindsav,  ante 

A  motion  to  dismiss  an  appeal  on  the  ground  that  the  undertaking  is 
defective,  where  it  does  not  comply  with  the  provisions  of  section  851,  ante, 
was  granted  in  Ramsey  v.  Childs,  34  Hun,  829. 

§  863.  Papers  to  be  transmitted  by  magistrates,  to 
county  court,  —  The  magistrates  receiving  an  undertaking  for 
appearance  at  the  county  court,  must  transmit  it  to  the  court,  he- 
fore  its  opening,  with  a  certified  copy  of  the  order  appealed  from. 

Am'd  by  chap.  830  of  1895.    la  effect,  January  1,  1896. 

§864.  Court  to  hear  the  case.  Evidence  on  hearing.— The  court 

must  immediately,  or  at  any  other  time  it  may  appoint,  proceed 

to  hear  the  allegations  and  proofs  of  the  parties  ;  and  the  party 

in  whose  favor  the  order  was  made,  must  support  it  by  evidence. 

If  the  mother  of  the  bastard  l>e  dead  or  insane,  her  testimony  on 

the  examination  before  the  magistrates  is  receivable  in  evidence. 

On  an  appeal  to  the  general  sessions  from  an  order  of  bastardy,  the  appel- 
lant is  not  entitled  to  a  trial  by  jury.     T.»yt.  Targee,  7  Wend.,*358. 

§  865.  Court  may  affirm,  vacate  or  modify  the  order  or  adjourn 
the  hearing  till  the  bastard  be  born.— The  court  may  affirm  or 
vacate  an  order  of  filiation  or  maintenance,  or  may  reduce  or  in- 
crease the  sum  ordered  to  b^  paid  for  the  support  of  the  bastard 
or  its  mother ;  and,  disregarding  defects  in  form  in  the  order, 
must  amend  it  according  to  the  fact.  If,  when  the  appeal  is 
heard,  the  bastard  be  not  bom,  the  court  may  adjourn  the  hear- 
ing, until  it  be  born,  and  in  that  case,  must  take  an  undertaking 
from  the  party  appealing,  for  his  appearance,  in  such  sum  and 
with  such  sureties  as  the  court  may  deem  sufficient. 

An  attorney  cannot  be  surety.    Sup.  Ct.,  rule  5. 

§  866.  If  woman  be  not  pregnant,  or  be  married  before  her 
delivery*  or  the  child  be  not  born  alive,  defendant  to  be  dis- 
charged.—If  the  woman  alleged  to  be  pregnant,  be  not  so,  or  \ye 
married  before  the  delivery,  or  the  child  be  not  born  alive,  the 
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defendant  must  be  discharged  from  custody,  or  from  the  obliga- 
tion of  his  undertaking,  either  by  the  court  or  mrgistrates,  upon 
that  fact  being  made  to  appear. 

§  867.  Order  of  the  court,  on  affirmance.  —  If,  upon  the 
hearing  of  the  appeal,  the  county  court  affirm  an  order  of  filiation 
or  maintenance,  it  must  require  the  defendant  to  enter  into  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court,  to  the 
effect  that  he  will  pay  weekly  or  otherwise,  according  to  the  order 
as  made  by  the  magistrates  or  modified  by  the  court,  the  sum  di- 
rected for  the  support  of  the  bastard,  and  of  the  mother  during 
her  confinement  and  recovery;  and  that  he  will  indemnify  the 
county,  and  town  or  city  where  the  bastard  was  o.  may  be  born 
(as  the  case  may  be),  and  every  other  county,  town  or  city,  which 
may  have  been  put  to  expense  for  the  support  of  the  child,  or  of 
its  mother  dining  her  confinement  and  recovery,  against  those  ex- 
penses, or  that  the  sureties  will  do  so,  not  exceeding  the  sum 
mentioned  in  the  undertaking,  and  which  must  be  fixed  by  the 
court. 

Am'd  by  chap.  880  of  1895.     In  effect,  January  1,  1896. 

§  868.  Commitment  of  defendant,  if  he  fails  to  give  un- 
dertaking.— If  on  judgment  of  affirmance,  the  defendant  do  not 
enter  into  an  undertaking,  as  provided  in  the  last  section,  he  must 
be  committed  to  the  county  jail,  or  in  the  city  of  New  York,  to 
the  city  prison  of  that  city,  until  he  does  so,  or  be  discharged  by 
the  court 

§  869.  Undertaking  for  appearance  on  appeal,  when  for- 
feited.— The  undertaking  for  the  appearance  of  the  defendant,  at 
the  county  court,  upon  an  appeal,  is  forfeited,  by  his  neglect  to 
appear,  or  to  give  the  undertaking  mentioned  in  the  last  two  sec- 
tions, unless  he  be  discharged  by  the  court 

Am'd  by  chap.  880  of  1895.     In  effect,  Jauuary  1,  1896. 

A  bond,  given  upon  an  adjournment  for  the  appearance  of  the  person 
charged,  is  forfeited  by  his  departure,  without  leave,  from  the  place  of  exam- 
ination on  the  adjourned  day,  before  the  proceedings  are  closed,  and  his  abs- 
ence when  the  order  of  filiation  is  made,     reople  t>.  Jayne,  27  Barb.,  58. 

§  870.  When  mother  bound  to  appear  at  the  county 
court  to  proceed  as  upon  an  appeal. — When  the  mother  of  a 
bastard  is  bound  to  appear  at  the  county  court,  or  is  committed 
as  provided  in  section  858,  the  court  must  proceed  in  respect  to 
the  matter,  in  the  same  manner  as  upon  an  appeal. 

Am'd  by  chap.  880  of  1*95.     In  effect,  January  1,  1896. 

§  881.  When  the  court  may  make  an  order  against  the 
mother,  for  the  support  of  the  bastard. — If  the  court  be  sat- 
isfied that  the  mother  has  property  in  her  own  right,  sufficient  to 
enable  her  to  support  the  bastard  or  contribute  to  its  support,  it 
must  confirm  the  order  mentioned  in  sectiou  857,  or  may  vary  the 
sum  ordered  to  be  paid  wftekly  or  otherwise ;  or  if  not,  it  must 
discharge  her  from  custody  or  from  the  obligation  of  her  under- 
taking. 

§  872.  Proceedings  against  the  mother,  on  affirmance  or 
modification  of  the  order  of  the  magistrates.  —  If  the  court 
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i  or  modify  the  order,  as  provided  in  the  last  section,  it  must 
re  the  defendant  to  enter  into  an  undertaking,  with  sufficient 
ies  approved  by  the  court,  to  the  effect  that  she  will  pay, 
lj  or  otherwise,  according  to  the  order,  as  made  by  the 
strates  or  modified  by  the  court,  the  sum  directed  for  the 
ort  of  the  bastard,  or  that  the  sureties  will  do  so,  not  ex* 
ing  the  sum  mentioned  in  the  undertaking,  and  which  must 
iced  by  the  court.  If  the  undertaking  be  not  given  she 
;  be  committed  in  the  manner  provided  in  section  868. 

373.  Costs  on  appeal,  when  awarded  and  how  paid.— The 
b  must  award  costs  to  the  party  in  whose  favor  an  appeal  is 
•mined.  When  awarded  against  county  superintendents  or 
seers  of  the  poor  of  a  town,  not  liable  for  the  support  of  its 
poor,  they  must  be  paid  by  the  county  treasurer,  on  deliver- 
o  him  a  certified  copy  of  the  order  and  of  the  taxed  costs, 
must  be  charged  by  him  to  the  town  in  the  same  county, 
3  to  support  the  bastard,  or  if  there  be  none,  to  the  county. 
te  city  of  New  York,  when  costs  are  awarded  upon  an  ap- 

to  the  person  charged  as  the  father  or  mother  of  the  bas- 
they  must,  upon  the  production  of  similar  vouchers,  be 
by  the  comptroller  of  that  city,  and  charged  to  the  appro- 
ion  made  to  the  commissioners  of  charities  and  corrections 
jof. 

i  prevailing  party  in  a  bastardy  case  in  the  court  of  sessions  is  entitled 
:able  costs  and  no  others.  Fellows  v.  Lane,  67  How.,  425.  Such  costs 
>  be  taxed  by  the  clerk.    Id. 

ere  the  order  of  filiation  is  vacated  on  appeal  and  the  defendant  dis- 
;ed  on  atrial  on  the  merits,  the  costs  are  to  be  governed  by  section  3073 
)  Code  of  Civil  Procedure.  Mayham  v.  Allen,  19  St  Rep.,  811 ;  50  Hun, 
3  N.  Y.  Supp.,  100. 

374.  Costs  on  appeal,  when  awarded  and  how  paid.— In  other 
;,  the  payment  of  the  costs  may  be  enforced  by  the  court, 
i  a  civil  action.  If  the  party  against  whom  they  are 
ded,  reside  out  of  the  jurisdiction  of  the  court,  an  action 
be  brought  on  the  order,  by  the  party  entitled  to  the  costs, 
hich  the  production  of  a  certified  copy  of  the  order  and  of 
axed  costs,  is  conclusive  evidence. 

575.  When  order  of  filiation  vacated,  etc.  —  If  the  court 
ie  an  order  of  filiation,  for  any  other  cause  than  upon  the 
ts,  it  must  proceed,  and  may  make  an  original  order  of  filia- 
in  the  manner  prescribed  in  the  second  subdivision  of  section 
or  bind  the  person  charged,  in  an  undertaking,  in  a  sum  and 
sureties  approved  by  the  court,  to  appear  at  the  next  term  of 
ounty  court 
'd  by  chap.  880  of  1895.    In  effect,  January  lf  1895. 

$76.  If  order  of  filiation  be  vacated,  except  on  the 
its,  magistrates  may  proceed  anew— If  the  order  be  vacated 
ny  other  cause  than  on  the  merits,  and  the  person  charged  be 
d  as  provided  in  the  last  section,  the  same  proceedings  may  be 
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luid  by  the  magistrate,  for  the  apprehension  of  ty&fgMkl 
and  for  making  an  order  of  filiation,  andfdr^^^fllH||^H 
the  defendant  for  nnt  nri  «•«•»-•  i— — M^^^^Wrenrq^^B 

§  878.  A  father  or  mother  unable  to  support  the  bastard,  may  be 
discharged. 

If  the  court  be  at  any  time  satisfied  that  the  father  or  mother 
is  wholly  unable  to  support  the  bastard,  o?  to  contribute  to  its  sup- 
port, or  to  procure  security  therefor,  it  may,  in  its  discretion,  order 
the  father  or  mother  to  be  discharged  from  imprisonment ;  hut  if 
it  shall  thereafter  at  any  time  appear  to  the  satisfaction  of  the 
court  of  general  sessions  of  the  county  of  New  York,  or  to  the 
county  court  of  any  other  county,  that  the  defendant  has  become 
and  is  able  to  contribute  to  the  support  of  the  bastard,  and  fails  so 
to  do,  the  court  may  revoke  and  vacate  the  aforesaid  order  discharg- 
ing the  defendant  from  arrest,  and  may  order  him  to  be  rearrested 
and  may  require  him  to  give  a  new  undertaking  in  the  manner 
provided  in  subdivision  one  of  section  eight  hundred  and  fifty-one 
of  the  code  of  criminal  procedure,  and  upon  his  failure  to  give  such 
undertaking  shall  commit  him  to  jail  in  the  manner  provided  in 
section  eight  hundred  and  fifty-two  of  the  code  of  criminal 
procedure. 

Amended  by  L.  1904,  chap.  520.    In  effect  Sept.  1,  1904. 

proots  ot  the  superintendents,  overseers  or  oincers,  and  may  ex- 
amine the  party  applying  on  oath  respecting  the  subject  ot  fa 
application, 

§  880.  Party  cannot  be  discharged,  but  by  the  oonrt-A  p* 

son  committed,  as  provided  in  section  877,  cannot  be  diatand 
from  imprisonment,  except  by  the  county  court  of  the  county. 
Ain'd  by  chap.  880  of  1895.    In  effect,  January  1,  1898. 

CHAPTER  IH 
ENFORCEMENT  OF  THE  UNDERTAKING  FOR  THE  SUPPORT  OF 
O^PpSt™  °R  ITS  M°THER'  °R  P0R  THE  APPEiRAXCE 

Section  881.  Court  to  order  prosecution  of  undertaking  when  forfeited,  ft 
whom  prosecuted.  *  «tu«cu.  B] 

ooo   I?  ^hose  name  undertaking  to  be  prosecuted 
oo?*  Svldence  in  the  action,  and  measure  of  damages 

884.  For  a  subsequent  breach  of  undertaking,  new  action  mtj  h 

885.  Costs,  how  recovered,  when  awarded  against  the  plaintiff. 

886.  Action  may  be  maintained  on  the  order,  etc.        *"-"•"* 

5  881.  Court  to  order  prosecution  of  undertaking,  when  for- 
feifed.    By  whom  prosecuted—If  an  undertaking  for  the  appe* 
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j  county  court,  of  a  person  charged  as  the  father  or 
a  bastard,  be  forfeited,  the  court  may  order  it  to  be 
;  and  the  sum  mentioned  therein  may  be  recovered, 
collected,  must,  except  in  the  city  of  New  York,  be 
>  county  treasurer,  and  by  him  credited  to  the  town  in 
ounty,  liable  to  the  support  of  the  bastard,  or  if  there 
)  the  county.  In  the  city  of  New  York,  the  court 
•  the  undertaking  to  be  prosecuted  by  the  commission- 
ties  and  correction,  and  when  collected,  it  must  be  paid 
ty  treasury.  In  every  other  county  it  must  be  prose- 
be  district  attorney, 
hap.  880  of  1895.  In  effect  January  1,  1896. 
ion. — District  courts  of  the  city  of  New  York  have  jurisdiction 
rought  in  the  name  of  the  corporation  of  New  York  upon  bas- 
akings.    People  ex  rel.  Commissioners  v.  Dando,  20  Abb.  N.  C, 

vails  paid.— Whatever  money  is  collected  in  an  action  upon 
king,  given  for  the  support  of  the  bastard,  or  its  mother,  in  the 
overseers  of  the  poor,  must  be  paid  to  the  county  treasurer,  and 
ited  to  the  town  m  the  same  county  liable  to  the  support  of  the 
llotson  v.  Martin,  40  Hun,  822. 

of  the  recovery  upon  the  undertaking,  in  the  city  of  New  York, 
;ity  treasury.    People  ex  rel.  Commissioners  v.  Dando,  20  Abb. 

}  v.  Fleisch,  18  Daly,  39. 

n  whose  name  undertaking  to  be  prosecuted.— When 
king  to  obey  an  order,  in  relation  to  the  support  of  a 
:  of  a  child  likely  to  be  born  a  bastard,  or  of  its 
forfeited,  it  may  be  prosecuted  in  the  name  of  the 
>erintendents  of  the  county,  or  the  overseers  of  the 
)  town,  which  was  liable  for  the  support  of  the  bas- 
lich  may  have  incurred  any  expense  in  support  of  the 
of  its  mother,  during  her  confinement  and  recovery ; 
ity  of  New  York,  in  the  name  of  the  corporation  of 

i  name.— This  section  authorizes  an  action  upon  the  undertak- 
>ught  in  the  name  of  the  overseers  of  the  poor  of  the  town  which 
r  the  support  of  the  bastard.  Tillotson  v.  Martin,  40  Hun,  831. 
plaintiff  in  an  action  on  the  undertaking  is  not  the  people  of 
New  York,  but,  in  the  city  of  New  York,  the  mayor,  aldermen 
laity  of  the  City  of  New  York.  People  ex  rel.  Commissioners  r. 
bb.  N.  C,  246. 

Evidence  in  the  action,  and  measure  of  damages.— In 

mentioned  in  the  last  section,  it  is  not  necessary  to 

actual  payment  of  money  by  a  county  superinten- 

jeer  of  the  poor,  officer  of  an  alms-house,  or  other  per- 

he  neglect  to  pay  a  sum  ordered  to  be  paid  by  com- 

hority,  for  the  support  of  the  bastard,  or  of  its  mother, 

.  of  the  undertaking,  and  the  measure  of  the  damages 

ordered  to  be  paid,  and  which  was  withheld  at  the 

3  commencement  of  the  action,  with  interest  thereon. 

-In  an  action  for  a  breach  of  the  undertaking,  the  burden  is  on 
at  to  establish  his  exoneration.    Wallsworth  c.  Mead,  9  John., 
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In  an  action  upon  the  undertaking,  the  burden  is  upon  the  defendant  to 
show  himself  exonerated  from  the  payment.  Tilloteon  v.  Martin,  40  Hun, 
821. 

It  ifl  not  necessary  to  prove  upon  the  trial  the  actual  payment  of  money 
by  the  overseers  of  the  poor.    Id. 

When  money  paid  recovered  back.— Money,  paid  by  a  person 
charged  as  the  father  of  an  unborn  bastard,  upon  a  compromise,  may  be 
recovered  back  upon  its  appearingthat  the  supposed  mother  was  not  in  fact 
pregnant.    Rheef  v.  Hicks,  25  N.  Y.,  289. 

Order  oonolualve.— The  order  of  filiation,  unless  appealed  from,  is  con- 
clusive.   Wallsworth  v.  Mead,  9  John.,  867. 

§  884.  Foraeiibe^quentbTO8xAoftiieundertaMng,newaction 
nay  be  brought.— For  a  breach  of  the  undertaking,  after  the  re- 
covery of  damages  or  the  commencement  of  an  action,  another 
action  may,  in  the  same  manner,  be  brought.  The  money  col- 
lected upon  the  undertaking  must  be  paid,  and  credited,  in  the 
manner  provided  in  section  881. 

See  notes  under  section  881,  ante* 

§  885.  Coats,  how  recovered,  when  awarded  against  the  plaint- 
iff— If,  in  the  action,  costs  be  awarded  against  the  plaintiffs, 
they  may  be  recovered,  as  follows : 

1.  If  against  the  corporation  of  the  city  of  New  York,  in  the 
game  manner  as  in  any  other  action; 

2.  If  against  county  superintendents  or  overseers  of  the  poor, 
they  must,  upon  the  delivery  of  a  transcript  of  the  judgment,  be 
paid  by  the  county  treasurer,  and  by  him  charged  to  the  town 
in  the  same  county,  liable  for  the  support  of  the  bastard,  or  if 
there  be  none,  to  the  county. 

Taxable  costs  only  are  to  be  allowed,  Ontario  Co.  v.  Moore,  12  Wend.,  278. 

§  886.  Action  may  be  maintained  on  the  order,  etc— An 
action  may  be  maintained  by  the  parties  authorized  by  section 
882,  upon  an  order  made  by  two  magistrates,  or  by  a  county 
court,  for  the  payment  of  a  sum  weekly  or  otherwise,  for  the  sup- 
port of  the  bastard  or  its  mother,  notwithstanding  an  undertaking 
may  have  been  given  to  comply  with  the  order ;  and  in  case  of 
the  death  of  the  person  against  whom  the  order  was  made,  an  ac- 
tion may  be  maintained  thereon  against  his  executors  or  admin- 
istrators. Bnt  when  an  undertaking  is  given  to  appear  at  the 
next  term  of  the  county  court,  no  action  can  be  brought  on  the 
order  until  it  is  affirmed  by  the  court 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1996. 
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OF  PROCEEDINGS  KESPBCTINO  VAGRANTS. 

Section   887.  Who  are  vagrants. 

888.  Proceedings  before  magistrate. 

889.  Child,  how  kept. 

890.  Peace  officers,  when  required  by  any  person,  to  cany  tagnurt 

before  a  magistrate  for  examination. 
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Section  891.  Vagrant,  when  to  be  convicted.    Form  of  certificate  of  convic- 
tion. 

892.  Magistrates  to  file  record  of  conviction  of  vagrants.     Commit- 

ments to  poor-house,  or  prison,  etc.    Expenses,  how  charged 
in  certain  cases. 

893.  Children  begging,  how  disposed  of. 

894.  Arrest  of  vagrants. 

895.  Private  citizen  may  do  so,  without  warrant. 

896.  Peace  officer  may  require  aid.     Duty  of  persons  required  to  aid 

liim. 

897.  Neglect  or  refusal  to  aid  peace  officer,  without  lawful  cause,  a 

misdemeanor.     Punishment. 

898.  Magistrate  may  depute  an  elector  of  the  county  to  make  arrest 

of  person  disguised.    If  his  name  be  not  known,  fictitious 
name  may  be  used. 

§  887.  Who  are  vagrants.—  The  following  persona  are  vagrants: 

1.  A  person  who,  not  having  visible  means  to  maintain  himself,  lives  with* 
out  employment ; 

2.  A.  person  who.  being  an  habitual  drunkard,  abandons,  neglects,  or  refuses 
to  aid  in  the  support  of  his  family; 

3.  A  person  who  has  contracted  an  infectious  or  other  disease,  in  the  prac- 
tice of  drunkenness  or  debauchery,  requiring  charitable  aid  to  restore  him  to 
health; 

4.  A  common  prostitute,  who  has  no  lawful  employment,  whereby  to  main- 
tain herself; 

5.  A  person  wandering  abroad  and  begging,  or  who  goes  about  from  door 
to  door,  or  places  himself  in  the  streets,  highways,    passages,  or  other  public 

"daces,  to  beg  or  receive  alms; 

6.  A  person  wandering  ab.oad  and  lodging  in  taverns,  groceries,  ale-houses, 
«ratch  or  station  houses,  outhouses,  market  places,  sheds,  stables,  barns  or 
uninhabited  buildiugs,  or  in  the  open  air,  and  not  giving  a  good  account  of 
himself; 

7    A  person  who,  having  his  hemmjai/^^tmAandL  covered  or  concealed, 
or  being  otherwise  disjnwsiM^H^^^HHbBlplsd  to  prevent  his  being 
identne^aDneuB^s^fl^^^^^^^HHP^ tif  In  a  field,  lot,  wood  or  in- 
""^^^^^s^HIH^HHKm^  -. 

!■■■    fca ■!■!!■  ■iiffl  ill ii  l  1-wvrlIlTT 

17,  raid.  10.  

loitering  about  steamboat  J^SjITJ '*  "W* 
solutions,  crowded  thoro JH  ^t^9'  hank'   '  """ 

public  gating,  or  JTfc Zj£l    *"'  ** 
'  explanation  of  his  presence.  9M  a  ****  '*•    Matter  of 

3ed  by  L.  1D07,  ch.  616.    I„  effect  Septembw  1   iWI  .'"**»  ™?5P 

«  i_.„i i  -  ■     •  r  !»  1W«.  u.-p..  ;m:J  ;  22  N. 

Y.  Supp.,  87C. 

The  term  ••  common  prostitute"  is  well  defined  and  imderst<\>  I  in  lep^' 
nomenclature.     Id. 

The  ivU  establishing  the  4i  House  of  Refuse  for  Women  "  and  defining  the 
class  of  persons  tn  be  committed  thereto  are  not  to  l>e  read  and  construed  in. 
cormi-ction  with  the  Code  of  Criminal  Procedure  and  the  Penal  Code.     Id. 

To  brinjr  the  child  within  the  provisions  of  subdivision  K  of  this  section,  i» 
must  be  alleged  that  it  was  found  wandering  and  begging  in  the  street. 
Matter  of  floats,  1  X.  Y.  Cr.,  511. 

Seii  People  t?r  rel.  Van  Heck  r.  Catholic  Protectory,  101  N.  Y.,  202;  4  N. 
Y.  Cr.,  85;  8  How.  X.  S..  850;  Matter  of  Moses,  66  How.,  297.  298;  People 
tz  rel.  Mt.  Magdalen  School,  etc.,  v.  Dickson,  83  St.  Rep.,  495;  57  Hun,  316; 
10  N.  Y.  Supp.,  606. 

887a.  Tramp  defined.— A  tramp  is  any  person,  not  blind,  over  sixteen 
years  of  age,  and  who  has  not  resided  in  the  county  in  which  he  may  be  at  any 
time  for  a  period  of  six  months  prior  thereto,  who 

1.  Not  having  visible  means  to  muintaiu  himself,  lives  without  emvV>3m«o\>\ 
or 


324  Code  of  Criminal  Procedure 

2.  Wanders  abroad  and  begs,  or  goes  about  from  door  to  door,  or  places 
himself  in  the  streets,  highways,  passages  or  public  places  to  beg  or  receive 
alms:  or 

3.  Wanders  abroad  and  lodges  in  taverns,  groceries,  ale-houses,  watch  or 
station  houses,  out-houses,  market  places,  sheds,  stables,  barns,  or  uninhabited 
buildings,  or  in  the  open  air,  and  does  not  give  a  good  account  of  himself. 

Added  by  chap.  664  of  1898.     In  effect  September  1,  1898. 
This  act  does  not  apply  to  cities  of  the  first  and  second  class. 

|  888.  Proceedings  before  magistrate  in  case  of  vagrant  children- 

When  complaint  is  made  to  any  magistrate  by  any  citizen  or  peace  officer 
against  any  vagrant  under  subdivision  eight  of  the  last  section,  such  magistrate 
must  cause  a  peace  officer  to  bring  such  child  before  him  for  examination,  and 
shall  also  cause  the  parent,  guardian  or  master  of  such  child,  if  the  child  ha» 
any,  to  be  summoned  to  attend  such  examination.  If  thereon  the  complaint 
shall  be  satisfactorily  established,  the  magistrate  must  require  the  parent, 
guardian  or  master  to  enter  into  an  engagement  in  writing  to  the  corporate 
authorities  of  the  city  or  village,  that  he  will  restrain  such  child  from  so  wan- 
dering about,  will  keep  him  in  his  own  premises,  or  in  some  lawful  occupation 
and  will  cause  him  to  be  sent  to  some  school  at  least  four  months  in  each  year 
until  he  becomes  fourteen  years  old.  The  magistrate  may,  in  his  discretion, 
require  security  for  the  faithful  performance  of  such  engagement.  If  the  child 
has  no  parent,  guardiau  or  master,  or  none  can  be  found,  or  if  the  parent, 
guardian  or  master  refuse  or  neglect,  within  a  reasonable  time,  to  enter  into 
such  engagement,  and  to  give  such  security,  if  required,  the  magistrate  dial) 
make  the  like  disposition  of  such  child  as  is  authorized  to  be  made  by  section 
two  hundred  and  ninety-one  of  the  Penal  Code,  of  children  coming  within  th# 
descriptions  therein  mentioned. 

Amended  by  chap.  220  of  1888. 

This  amendment  substituted  the  latter  portion  of  the  present  section  from 
the  words  "if  required." 

This  section  expressly  authorizes  in  certain  cases  the  commitment  of  a 
vagrant  child  described  in  subd.  8  of  the  preceding  section,  as  provided  in  sec- 
tion 291  of  the  Peual  Code.  People  ex  rel.  Mt.  Magdalen  School,  etc.,  t>.  Dick- 
son, 82  St.  Rep.,  497;  57  Hun,  816;  10  N.  Y.  Supp.,  606. 

§  889.  Examination  as  to  residence.— When  complaint  is  made  to  any 
magistrate  by  any  citizen  or  peace  officer  against  a  person  under  sections  one, 
five  or  six  of  section  eight  hundred  and  eighty-seven,  the  magistrate  must, 
upon  the  examination  of  such  person,  cause  testimony  to  be  taken  as  to  his 
residence,  and  if  it  appears  that  such  person  has  not  resided  in  the  county  for 
a  period  of  six  months  prior  to  his  arrest,  such  magistrate  shall  not  commit 
such  person  as  a  vagrant,  as  provided  by  this  article;  but  if  he  finds  that  such 
person  is  guilty  of  an  offense  charged  in  one  of  such  subdivisions,  and  such 
person  is  not  blind  or  under  sixteen  years  of  age.  the  magistrate  shall  adjudge 
him  to  be  a  tramp,  and  commit  him  to  a  penitentiary,  as  required  by  law.  On 
such  examination  the  uncorroborated  testimony  of  the  defendant  as  to  his  place 
of  residence  shall  not  be  deemed  sufficient  proof  thereof. 

Added  by  chap.  664  of  1898.     In  effect  September  1,  1898. 

This  act  does  not  apply  to  cities  of  the  first  and  second  class. 

§  890.  Peace  officers  when  required  by  any  person,  to  carry  Yagrant 
before  a  magistrate  for  examination.— A  peace  officer  must,  when  re- 
quired by  any  person,  take  a  vagrant  before  a  justice  of  the  peace  or  police 
justice  of  the  same  city,  village  or  town,  or  before  the  mayor,  recorder  or  city 
Judge,  or  judge  of  the  general  sessions  of  the  same  city,  for  the  purpose  of  ex- 
amination. 

Prior  to  the  Code,  a  complaint  before  the  magistrate  to  the  effect  that  tie 
complainant  had  heard  and  believed  a  person  to  t>e  a  common  prostitute,  with- 
out stating  the  source  of  his  information,  or  the  grounds  of  his  belief,  would 
not  justify  the  magistrate  in  proceeding  with  the  trial  of  the  person  upon  such 
charge.    People  ex  rel»  Kingsley  t>.  Pratt,  22  Hun,  800. 
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§  891.  Vagrant,  when  to  be  convicted ;  form  of  certificate 
Of  conviction. — If  the  magistrate  be  satisfied,  from  the  confession 
of  the  person  so  brought  before  him  or  by  competent  testimony, 
that  he  is  a  vagrant,  and  has  resided  in  the  county  for  a  period 
of  six  months  prior  to  his  arrest,  he  must  convict  him,  and  must 
make  and  sign,  with  his  name  of  office,  a  certificate  substantially 
in  the  following  form  : 

"I  certify  that  A.  B,  having  been  brought  before  me,  charged  with  being  a 
vagrant,  I  have  duly  examined  the  charge,  and  that  upon  his  own  confession 
in  my  presence  (or  '  upon  the  testimony  of  C.  D,'  et  cetera,  naming  the  wit- 
nesses), by  which  it  appears  that  he  is  a  person  (pursuing  the  description  con- 
tained in  the  subdivision  of  section  eight  hundred  and  eighty-seven,  which  is 
appropriate  t  >  the  case,)  and  (if  convicted  under  subdivisions  one,  five  or  six  of 
section  eight  hundred  and  eighty-seven)  that  he  has  resided  in  the  county  of 

for  a  period  of  six  months  immediately  prior  to  his  arrest,  I  have 

adjudged  that  he  is  a  vagrant. 

"  Dated  at  the  town  (or  city)  of the day  of 18. . 

E.  F., 

"  Justice  of  the  peace  of  the  town  of    ,"  (or  as  the  case  may  be.) 

Amended  by  chapter  664  of  1898.     In  effect  September  1.  1898. 
(This  act  does  not  apply  to  cities  of  the  first  and  second-class.) 
Proof. — The  confession  spoken  of  in  this  section  means  a  plea  of  guilty,  or 
some  acknowledgment  tantamount  thereto.     Bennac  v.  People,  4  Barb.,  164. 
It  does  not  mean  an  admission  deduced  by  the  magistrate  argumentatively. 

Conviction. — A  summary  conviction  by  a  police  magistrate,  under  this 
section,  cannot  be  set  aside  on  habeas  corpus  or  certiorari  on  averments  and 
proof  that  the  fact  proved  before  the  magistrate  on  which  the  conviction  de- 
pended were  not  true.  People ex  rel  Danzigert>.  P.  E.  House,  etc.,  40  St.  Rep., 
157;  128  N.  Y.,  185;  People  ex  rel.  Van  Riper  v.  N.  Y.  Catholic  Protectory,  11 
St.  Rep.,  155;  106  id.,  604, 

§  892.  Certificate  to  constitute  record  of  conviction,  and 
to  be  filed  ;  commitment  of  vagrants. — The  magistrate  must 
immediately  cause  the  certificate  which  constitutes  the  record  of 
conviction,  together  with  the  testimony  taken  before  him  as  to 
the  residence  of  such  vagrant,  to  be  filed  in  the  office  of  the  clerk 
of  the  county,  and  must,  by  a  warrant  signed  by  him,  with  his 
name  of  office,  commit  the  vagrant,  if  not  a  notorious  offender  and 
a  proper  object  for  such  relief,  to  the  county  poorhouse,  if  there 
be  one,  or  to  the  almshouse  or  poorhouse  of  the  city,  village  or 
town,  for  not  exceeding  six  months  at  hard  labor,  or,  if  the  vag- 
rant be  an  improper  person  to  be  so  committed,  he  must  be  com- 
mitted for  a  like  term  to  the  county  jail.  In  those  counties  of  the 
state  where  the  distinction  between  county  poor  and  town  poor  is 
maintained,  the  expense  of  the  conviction  and  maintenance  "during 
the  commitment  of  any  vagrant  committed  to  any  one  of  the  places 
of  confinement  above  specified,  who  shall,  at  the  the  time  of  such 
commitment,  have  obtained  a  legal  settlement  in  one  of  the  towns 
of  the  county  in  which  said  persons  shall  be  convicted,  shall  be  a 
charge  upon  the  town  where  they  may  reside  at  the  time  of  such 
commitment. 

Amended  by  chapter  664  of  1893.    In  effect  September  1,  1898. 

(This  act  does  not  apply  to  cities  of  the  first  and  second  class.) 

Effect  of  section. — This  section  was  held,  in  People  ex  rel.  Whetlock  9. 
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Baker,  10  Abb.  N.  C,  210,  not  to  repeal  by  implication  the  existing  acts,  ap- 
plicable to  particular  counties,  providing  other  places  for  their  confinement 

See  chap.  53  of  1893,  amending  chap.  278  of  1881,  authorizing  such  women 
and  girls  as  are  vagrants  or  convicted  of  misdemeanors  as  a  first  offense,  to 
be  sent  to  the  Shelter  for  Homeless  Women  in  the  city  of  Syracuse. 

See  chap.  855  of  1893,  amending  chap.  53  of  1893,  authorizing  such  women 
and  girls  as  are  vagrants  or  convicted  of  misdemeanors  as  a  first  offense,  to 
be  sent  to  the  Shelter  for  Homeless  Women  in  the  city  of  Syracuse,  and  to 
change  the  name  of  such  corporation. 

The  confinement  of  disorderly  persons,  convicted  in  the  county  of  Albany, 
in  the  Albany  county  penitentiary  is  proper  and  lawful,  notwithstanding 
this  section.    People  v.  Coffee,  62  How.,  445. 

It  was  held,  in  Matter  of  Waters,  66  How.,  173,  that  this  section  was  re- 
pealed or  abrogated,  so  far  as  the  city  of  New  York  was  concerned  by  the 
Consolidation  Act.  This  case  was  decided  before  the  amendment  of  1881 
See  Matter  of  Dorfmann,  21  Abb.  N.  C,  297  :  1  N.  Y.  Supp.,  154. 

Filing  record  of  conviction. — This  section,  as  amended  by  chap,  G57 
of  1886,  provides  that,  in  case  of  conviction  for  vagrancy,  there  must  be  a 
filing  of  a  certificate  of  conviction  in  the  county  clerk's  office.  Matter  of 
Dorfmann.  Id.  But,  in  the  city  of  New  York,  a  failure  to  so  file  will  not 
entitle  a  prisoner  to  his  discharge,  because  such  failure  is  amendable,  and  i* 
expressly  made  no  ground  for  a  discharge  by  section  1601  of  the  N.  Y.  City 
Consolidation  Act.    Id. 

For  form  of  order  of  leave  to  file  record  of  conviction,  nunc  pro  tunc,  and 
of  remand  of  prisoner,  see  note  in  21  Abb.  N.  C,  298. 
§  893  was  repealed  by  section  5,  chap.  220  of  1888. 

See  People  ex  rel.  Van  Heck  t».  Catholic  Protectory,  11  St.  Rep.,  155 ;  8 
How.  N.  S. ,  350.    This  case  was  decided  before  repeal  of  section. 

§  894.  Arrest  of  vagrants.— It  is  the  duty  of  every  peace  officer 

of  the  county,  city,  village  or  town,  where  a  person  described  in 

the  seventh  subdivision  of  section  887  is  found,  to  arrest  and 

take  him  before  a  magistrate  mentioned  in  section  888,  to  be 

proceeded  against  as  a  vagrant. 

Amended  by  chap.  860  of  1882. 

This  amendment  omitted  the  word  "  is  "  after  the  word  "  found." 

§  895.  Privatecitizens  may  do  bo  without  warrant.— A  private 
citizen  of  the  county  may  also,  without  warrant,  exercise  the 
powers  conferred  upon  a  peace  officer  by  the  last  section. 

§  896.  Peace  officer  may  require  aid.  Duty  of  persons  required 
to  aid  him.— In  the  execution  of  the  duties  imposed  by  section 
894,  the  peace  officer  may  command  the  aid  of  as  many  male  in- 
habitants of  his  county,  city,  village  or  town,  as  he  may  think 
proper ;  and  a  citizen  so  commanded,  may  provide  himself  or  be 
provided,  with  such  means  and  weapons  as  the  officer  giving  the 
command  may  designate. 

§  897.  Neglect  to  aid  peace  officer  without  cause,  a  misde- 
meanor. Punishment.— A  person  commanded  to  aid  the  officer, 
as  prescribed  in  the  last  section,  and  who  without  lawful  cause 
refuses  or  neglects  to  do  so,  is  guilty  of  a  misdemeanor,  and  is 

{mnishable  by  a  fine  not  exceeding  two  hundred  and  fifty  dol- 
ars,  or  by  imprisonment  not  exceeding  one  year,  or  both. 

§  898.  Magistrate  may  depute  an  elector  of  the  county  to  make 
arrest  of  person  disguised.  If  his  name  be  not  known,  fictitious 
name  may  be  used.— A  magistrate  to  whom  complaint  is  made 
against  a  person  charged  as  a  vagrant,  as  described  in  the  seventh 
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subdivision  of  section  887,  may,  by  a  warrant  signed  by  him 
with  his  name  of  office,  depute  an  elector  of  the  county  to  arrest 
and  bring  the  vagrant  before  him,  to  answer  the  complaint;  and 
if  the  name  of  the  person  complained  of  be  not  known,  he  may 
be  described  in  the  warrant  and  in  all  subsequent  proceedings 
thereon,  by  a  fictitious  name. 


TITLE  VH. 

OF  proceedings  respecting  disorderly  persons. 

Section  899.  Who  are  disorderly  persons. 

900.  On  complaint,  warrant  to  be  issued. 

901.  On  confession  or  proof  that  he  is  a  disorderly  person,  security 

to  be  required. 

902.  If  security  given,  defendant  to  be  discharged.    If  not,  to  be 

convicted.    Form  of  certificate. 

903.  Record  of  conviction  to  be  filed  in  office  of  county  clerk,  etc. 

904.  Undertaking,  when  forfeited. 

905.  How  prosecuted,  and  proceeds  how  applied. 

906.  When  new  security  may  be  required,  or  defendant  committed 

after  recovery  on  undertaking. 

907.  When  disorderly  person  may  be  discharged. 

908.  Keeper  of  prison,  to  return  list  of  disorderly  persons,  etc. 

909.  Examination  of  tbe  case  by  the  court. 

910.  Court  may  discharge,  or  authorize  the  binding  out  of  disor- 

derly person. 

911.  Court  may  also  commit  him  to  prison.    Nature  and  duration 

of  imprisonment. 

912.  Order  to  procure  materials  and  implements,  and  to  compel 

him  to  work. 

913.  Expense  of  materials  or  implements,  how  paid  for,  and  pro- 

ceeds of  labor,  how  disposed  of. 

§  899.  Who  are  disorderly  persons.— The  following  are  disor- 
derly persons : 

1.  Persons  who  actually  abandon  their  wives  or  children, 
without  adequate  support,  or  leave  them  in  danger  of  becoming 
a  burden  upon  the  public,  or  who  neglect  to  provide  for  them 
according  to  their  means  ; 

2.  Persons  who  threaten  to  run  away,  and  leave  their  wives  or 
children  a  burden  upon  the  public  ; 

3.  Persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen 
goods  may  be  found ; 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort  of  prosti- 
tutes, drunkards,  tipplers,  gamesters,  habitual  criminals,  or  other 
disorderly  persons ; 

5.  Persons  who  have  no  visible  profession  or  calling,  by  which 
to  maintain  themselves,  but  who  do  so,  for  the  most  part,  by 
gaming; 

6.  Jugglers,  common  showmen  and  mountebanks,  who  exhibit 
or  perform  for  profit,  puppet  shows,  wire  or  rope  dancers,  or 
other  idle  shows,  acts  or  feats ; 
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7.  Persons  who  keep,  in  a  public  highway  or  place,  an  appa- 
ratus or  device  for  the  purpose  of  gaming,  or  who  go  about  exhib- 
iting tricks  or  gaming,  therewith; 

8.  Persons  who  play,  in  a  public  highway  or  place,  with  cards, 
dice  or  any  other  apparatus  or  device  for  gaming ; 

9.  Habitual  criminals  within  the  provisions  of  this  Code. 

See  notes  under  sections  515  and  749,  ante. 

The  reference  in  Blitz  v.  Toovey,  28  St.  Rep.,  162  to  section  899  of  Paul 
Code  is  incorrect.     It  should  be  to  this  section  of  Criminal  Code. 

The  case  of  People  ex  rel.  Healey  t?.  Forbes,  22  St.  Rep.,  278 ;  52  Hun,  30, 
was  not  a  proceeding  under  this  section. 

Re-enactment. — The  provisions  of  the  Revised  Statutes  for  dealing  with 
disorderly  persons  were  substantially  re-enacted  in  this  section.  People 
ex  rel  Van  Houton  v.  Sadler,  97  N.  Y.,  147 ;  3  N.  Y.  Cr.,  473. 

These  proceedings  are  instituted  and  prosecuted  by  and  in  behalf  of  the 
people,  to  secure  indemnity  from  the  husband  for  the  expense  of  the  wife's 
support,  to  which  they  have  been,  or  may  be,  subjected  because  of  his  fail- 
ure to  provide  her  with  sufficient  means.  McQuhae  v.  Rey,  52  St.  Rep.,  4&4 ; 
23  N.  Y.  Supp.,  16. 

Purpose. — The  main  purpose  of  these  provisions  is  to  arrest  the  disorderly 
practices  named,  by  compelling  a  disorderly  person  to  give  security  for  ha 
good  behavior.     People  ex  rel.  Van  Houton  v.  Sadler,  ante. 

Constitutional. — This  title  is  constitutional.    Duffy  v.  People,  6  Hill,  75. 

The  legislature  has  power  to  enlarge  the  clas3  of  persons  to  be  affected  by 
laws  against  disorderly  persons  and  to  be  summarily  dealt  with  by  magis- 
trates.    People  v.  Burleigh,  1  N.  Y.  Cr.,  526. 

Nature  of  proceeding.— The  proceeding  before  the  magistrate  is  not 
strictly  a  criminal  action,  but  is  a  special  proceeding  of  a  criminal  nature 
under  part  6  of  this  Code.  People  ex  rel.  Scherer  v.  Walsh,  38  Hun,  846; 
67  How.,  484  ;  2  N.  Y.  Cr.,  326. 

A  police  justice,  when  exercising  the  special  jurisdiction  conferred  upon 
him  by  this  section,  acts  as  an  officer  ana  not  as  a  court  of  special  sessions. 
Id. 

Disorderly  conduct.— None  of  the  subdivisions  of  this  section  refer  to 
disorderly  conduct.     Matter  of  McMahon,  1  N.  Y.  Cr.,  60  ;  64  How.,  284. 

Who  may  prosecute.— A  society,  organized  under  chap.  130  of  1875, 
may  prosecute  cases  arising  under  tliis  section.  People  ex  rel.  Balch  r. 
Strickland,  13  Abb.  N.  C. ,  473.  The  president  of  such  society  may  prosecute 
though  no  formal  action  has  been  taken  by  the  society.     Id. 

Review. — Provision  is  made  for  the  review  of  convictions  of  disorderly 
persons.     Section  909,  post. 

The  case  of  People  ex  rel.  Scherer  v.  Walsh,  1  N.  Y.  Cr.f  825 :  83  Hun. 
346 ;  67  How. ,  484,  though  it  was  decided  after,  was  determined  without 
reference  to,  the  amendment  of  1884  to  sections  515  and  749,  ante.  The 
review,  since  such  amendment,  is  to  be  made  by  appeal. 

Subd.  1 . — It  is  provided  by  this  section  that  husbands  are  required  to 
provide  for  wives  and  children  according  to  their  means,  and  that  an  aban- 
donment of  them  without  adequate  support  establishes  that  the  husband  eo 
abandoning  is  a  disorderly  person  within  the  statute.  Bulkley  v.  Boyce,  17 
St.  Rep.,  940;  48  Hun,  261. 

The  husband  has  a  right  to  select  a  home  for  his  wife,  and  his  judgment, 
if  fairlv  and  in  good  faith  exercised,  must  govern  in  so  far  as  to  relieve  him 
from  the  charge  of  being  a  disorderly  person.  Lutes  v.  Shelley,  40  Hun,  201. 
It  is  a  question  for  the  magistrate,  in  a  proceeding  under  subd.  1,  of  this 
section,  to  determine  from  all  the  circumstances  whether  the  offer  of  the 
husband  to  support  his  wife  is  made  in  good  faith.  People  t.  Harris,  88  St 
Rep.,  316. 

Such  offer,  if  made  in  good  faith,  is  a  defense  to  a  proceeding  of  thfr 
nature.     Id. 

In  denning  the  words  "  adequate  support,"  and  the  words,  "  according  to 
their  means,  found  in  subd.  1  of  this  section,  reference  may  be  had  to  the 
rules  of  law  existing  before  the  statute.  Bulkley  v.  Boyce,  17  St  Bea  WO ; 
48  Hun,  261. 
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Hie  fact  that  the  child  has  voluntarily  left  its  home,  does  not  absolve  the 
father  from  his  obligation  to  support  and  maintain  it,  nor  relieve  him  from 
liability  under  this  section  for  a  failure  to  do  so.  People  ex  rel.  Balch  v. 
Strickland,  13  Abb.  N.  Q,  473. 

Subd.  4. — This  section  includes  all  persons  who  keep  a  bawdy  house  or 
house  for  the  resort  of  prostitutes.  People  v.  Miller,  88  Hun,  84 ;  8  N.  Y. 
Cr.,480. 

Such  person  is  liable  to  arrest  and  to  be  dealt  with  as  a  disorderly  person, 
and  also  to  be  indicted  and  punished  as  a  criminal  for  keeping  a  house  of 
that  character.    Id. 

The  common-law  remedy  by  indictment  against  a  person  keeping  a  bawdy 
house  was  not  abolished  or  superseded  by,  or  inconsistent  with,  the  pro- 
visions of  the  Code  of  Chriminal  Procedure.  People  ex  rel.  Van  Houton  v. 
8adler,  97  N.  Y.t  146  ;  3  N.  Y.  Cr.,  478. 

Subd.  5. — The  keeper  of  a  public  saloon,  where  persons  resort  for  the 
purpose  of  playing  pool  and  bagatelle  upon  the  terms  at  times  that  the  loser 
should  pay  for  the  use  of  the  gaming  apparatus,  and  at  other  times  for  the 
drinks,  is  a  disorderly  person  under  subd.  4  of  this  section.  People  v.  Cuyler, 
I  N.  Y.  Cr.,  179 ;  28  Hun,  465. 

See  Blitz  v.  Toovey,  28  St.  Rep.,  162,  9  N.  Y.  Supp.,  440  ;  Mayor,  etc.,  v. 
Ehrsam,  41  St.  Rep.,  625 ;  16  N.  Y.  Supp.,  527,  People  ex  rel.  Healey  v. 
Forbes,  22  St.  Rep.,  278  ;  53  Hun,  30 ;  4  N.  Y.  Supp.  757  ;  People  v.  Harris, 
88 St.  Rep.,  316;  14  N.  Y.  Supp.,    830  ;  Breichbiel  v.  Powles,  89  St  Rep. 
857  ;  Potter  v.  W Alpine,  3  Dem,  124  ;  People  v.  Klock,  16  St.  Rep.,  565. 

§  900.  On  complaint,  warrant  to  be  issued.— Upon  complaint 
on  oath,  to  a  justice  of  the  peace  or  police  justice  of  a  citj',  village 
or  town,  or  to  the  mayor,  recorder,  city  judge  or  judge  of  the 
general  sessions  of  a  city,  against  a  person,  as  being  disorderly, 
the  magistrate  must  issue  a  warrant,  signed  by  him,  with  his 
name  of  office,  requiring  a  peace  officer  to  arrest  the  defendant, 
and  bring  him  before  the  magistrate  for  examination. 

A  police  justice  of  the  city  of  Rochester  has,  under  this  section,  jurisdic- 
tion of  the  offense  of  being  a  disorderly  Derson.  People  ex  rel,  Liechtenstein 
v.  Hodgson,  35  St.  Rep.,  981  ;  12  N.  Y.  Supp.,  699. 

The  magistrate  may,  in  his  discretion,  make  a  reasonable  postponement  of 
the  hearing  of  the  case,  instituted  under  this  section,  to  enable  the  complain- 
ant to  be  notified  and  her  witnesses  to  be  summoned,  or  for  the  necessary 
accommodation  of  other  business,  and  may,  pending  such  postponement, 
commit  the  accused  to  the  custody  of  the  sheriff  in  default  of  bail.    Id. 

See  People  v.  Ehrsain,  41  St.  Rep.,  625  ;  16  N.  Y.  Supp.,  527. 

§  901.  On  confession  or  proof  that  he  is  a  disorderly  person, 
security  to  be  required.— If  the  magistrate  be  satisfied,  from  the 
confession  of  the  defendant,  or  by  competent  testimony,  that  he 
is  a  disorderly  person,  he  may  require  that  the  person  charged 
give  security,  by  a  written  undertaking,  with  one  or  more 
sureties  approved  by  the  magistrate,  to  the  following  effect : 

1.  If  he  be  a  person  described  in  the  first  or  second  subdivis- 
ion of  section  899,  that  he  will  support  his  wife  and  children, 
and  will  indemnify  the  county,  city,  village  or  town,  against 
their  becoming,  within  one  year,  chargeable  upon  the  public ; 

2.  In  all  other  cases,  that  he  will  be  of  good  behavior  for  the 
space  of  one  year ; 

Or  that  the  sureties  will  pay  the  sum  mentioned  in  the  under- 
taking, and  which  must  be  fixed  by  the  magistrate. 

See  notes  under  section  891,  ante. 

Undertaking.— This  section  expressly  authorizes  a  magistrate  to  require 
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an  offender  to  give  security  to  be  of  good  behavior.     Matter  of  Mclfako* 
64  How.,  288  ;  1  N.  Y.  Cr.,  61. 

The  character  of  the  undertaking  is  provided  for,  but  its  form,  except  at 
to  the  terms  of  the  obligations  to  be  assumed  by  it,  is  not  prescribed  by  tin 
section.     Lutes  v.  Shelley,  40  Hun,  198. 

It  is  properly  made  in  the  name  of  the  people.     Id. 

The  undertaking,  given  by  a  disorderly  person,  for  refusing  to  support  hk 
wife,  must  comply  strictly  with  the  terms  and  conditions  of  the  order  made 
under  this  section,  otherwise  it  will  be  void.  Commissioners,  etc. ,  v.  HammiH, 
83  Hun.  348. 

Where  the  order  required  him  to  give  security  in  the  sum  of  f250,forh» 
good  behavior,  and  a  bond  was  taken  in  the  sum  of  $500,  it  was  held  to  be 
void.    Id. 

The  fact  that  the  instrument  is  unsealed,  while  the  law  calls  for  an  under* 
taking,  is  of  no  importance.     Id. 

An  undertaking,  under  this  section,  given  by  a  husband  to  support  his 
wife,  is  not  rendered  void  by  the  insertion  of  the  words  "  according  to  hi 
means.''    Bulkley  v.  Boyce,  17  St.  Rep.,  940  ;  48  Hun,  261. 

Jury  trial. — There  is  no  right  to  trial  by  jury.  Duffy  v.  People,  1  Hill 
855;  6  id.,  75. 

Remedy. — If  the  disorderly  person  gives  the  security  required,  he  can- 
not be  punished.  People  exrel.  Van  Houton  v.  Sadler,  97  N.  Y.,147;$ 
N.  Y.  Cr. ,  473.  If  the  security  is  not  given,  he  may  be  committed  to  tie 
county  jail  for  not  exceeding  six  months,  from  whicn  he  may  be  discharged 
at  any  time  upon  giving  security.    Id. 

A  bond,  given  under  this  section,  is  an  indemnity  bond.  Breichbiel  c 
Powles,  39  St.  Rep.,  857. 

Only  the  amount  actually  paid  out  for  the  support  of  the  wife  and  children 
can  be  recovered  thereon.    Id. 

No  order  can  be  made  under  this  section  for  a  specified  weekly  sum,  to  be 
paid  by  the  convicted  person  in  support  of  his  wife.  People  v.  Ehream,  41 
St.  Rep.,  6'2fl  ;  16  N.  Y.  Supp.,  527,  528. 

It  is  no  defense  to  a  proceeding  under  this  section  that  the  defendant  hat 
brought  an  action  of  divorce  against  the  complainant,  in  which  he  has  appealed 
from  a  judgment  against  him  to  the  court  of  appeals  and  that  he  has  paid 
her  a  gross  sum,  awarded  to  her  in  that  action,  for  alimony.  People  & 
Mitchell,  2  T.  &C  172. 

See  People  v.  Harris,  38  St.  Rep.,  316  ;  14  N.  Y.  Supp.,  830 ;  People  ex«L 
Balch  v.  Strickland,  13  Abb.  N.  C.,  476. 

§  902.  If  security  given,  defendant  to  be  discharged.  If  not, 
to  be  convicted.  Form  of  certificate.— If  the  undertaking  be  given, 
the  defendant  must  be  discharged.  But  if  not,  the  magistrate 
must  convict  him  as  a  disorderly  person,  and  must  make  and 
sign  with  his  name  of  office,  a  certificate  in  substantially  the 
following  form : 

"  I  certify,  that  A.  B.,  having  been  brought  before  me  charged 
with  being  a  disorderly  person,  I  have  duly  examined  the  charge, 
and  that  upon  his  own  confession  in  my  presence  [or  *  upon  the 
testimony  of  C.  D.,'  etc.,  naming  the  witnesses],  by  which  it 
appeal's  that  he  is  a  [pursuing  the  description  contained  in  the 
subdivision  of  section  899,  which  is  appropriate  to  the  case],  I 
have  adjudged  that  he  is  a  disorderly  person. 

"  Dated  at  the  town  [or  '  city ']  of  — ,  the  day  of  i 

18     . 

"E.  F., 
"  Justice  of  the  peace  of  the  town 
of         ,"  [or  as  the  case  may  be]. 

See  notes  under  preceding  section. 

See  People  v.  Ehrsam,  41  St.  Rep.,  626  ;  16  N.  Y.  Supp.,  537. 


903.  Proceedings  respecting  disorderly  persons;  certificate  to 
atute  record  of  conviction,  and  to  be  filed;  commitment  thereon- 
ition;  ' 

ie  magistrate  must  imniediatoly  cause  the  certificate,  which 
itutes  the  record  of  conviction,  to  be  filed  in  the  office  of  the 

of  the  coiintv,  and  must,  by  a  warrant  signed  by  him  with 
ame  of  office,  commit  the  defendant  to  the  county  jail,  or  in 
ity  of  New  York,  to  the  city  prison  or  penitentiary  of  that 

or  in  the  county  of  Monroe,  to  the  penitentiary  of  that 
:y,  for  not  exceeding  six  months  at  hard  labor,  or  until  he 

the  security  prescril>ed  in  section  nine  hundred  and  one;  or, 
?  defendant  be  a  person  described  in  the  first  or  second  sub- 
on  of  section  eight  hundred  and  ninety-nine,  the  magistrate 
-equire  him  irhile  on  probation  to  pay  through  the  probation 
-  weekly  a  muwnable  sum  for  the  mpport  of  his  wife  or 
mcn.  • 

tided  by    L.    l!)10,  cli.  IHlil.     In  viTwt   September   1.   1!>10. 

8ee  People  v.  Ehrsam,  41  St.  Rep.,  626  ;  16  N.  Y.  Supp.,  527. 
§  904.  Undertaking,  when  forfeited.— The  undertaking  men- 
tioned in  section  901  is  forfeited,  by  the  commission  of  any  of 
the  acts  which  constitute  the  person  by  whom  it  was  given  a 
disorderly  person,  and  in  the  case  of  a  person  described  in  the 
seventh  and  eighth  subdivisions  of  section  899,  by  his  playing 
or  betting,  at  one  time  or  setting,  for  money  or  property  exceed- 
ing the  value  of  two  dollars  and  fifty  cents. 

What  constitutes  forfeiture.— The  acts,  specified  in  this  section  as 
constituting  a  forfeiture  of  an  undertaking,  contemplate  and  must  mean 
one  wherein  the  conditions  prescribed  by  a  statute  is  contained.  Breichbiel 
v.  Powles,  39  St.  Rep.,  857. 

In  an  action  upon  the  undertaking,  the  burden  is  with  the  plaintiff  to 
establish  a  breacn  of  the  condition  of  the  bond.  Lutes  v.  ^heUey,  40  Hun, 
201. 

The  undertaking,  mentioned  in  section  901,  ante,  is  forfeited  by  the  com- 
mission of  any  of  the  acts  which  constitute  the  person,  by  whom  it  was 
given,  a  disorderly  person.    Bulkley  v.  Boyce,  17  St    Rep.,  940;  48  Hun, 

The  undertaking  is  forfeited  when  the  husband  fails  and  neglects  to  provide 
for  the  wife  according  to  his  means.     Id. 

So,  when  he  abandons  wife  and  children  without  adequate  support.  Id. 
So,  when  he  threatens  to  run  away  and  leave  them  a  burden  upon  the 
public.     Id. 

To  maintain  an  action  upon  a  recognizance  given  upon  the  conviction  of  a 
person  as  a  disorderly  person  for  neglecting  to  support  his  wife  and  children, 
it  must  be  made  to  appear  that,  subsequent  to  the  giving  of  the  bond,  he 
lias  been  guilty  of  sucn  neglect.  People  v.  Ehrsam,  41  St.  Rep.,  626;  16 
N.  Y.  Supp.,  527. 

The  conviction  is  not  evidence  of  a  subsequent  breach  of  the  condition  of 
the  undertaking.    Id. 

An  undertaking,  given  under  section  901,  ante,  by  a  husband  for  support 
of  wife  and  children  is  forfeited  only  by  proof  of  his  failure  to  do  so.    id. 

This  proof  can  be  rebutted  by  showing  that  he  had  offered  to  support  his 
wife,  ii  she  would  live  with  him.    Id. 
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It  is  a  defense,  in  an  action  on  the  undertaking,  that  the  woman,  alleged  , 
to  have  been  abandoned  or  left  unprovided  for  by  the  principal,  was  not  tn  ' 
fact  his  wife.     Duffy  v.  People,  6  Hill,  75. 

The  failure  to  pay  the  weekly  sum  specified  in  the  order  of  convictions  u 
a  breach  of  the  undertaking  given  under  sections  1455  and  1456  of  the  Con- 
solidation Act.     People  v.  Ehrsam,  41  St.  Rep.,  625  ;  16  N.  Y.  Supp.,  552;. 

The  conviction  of  a  husband  as  a  disorderly  person  under  sections  1455  and 
145(5  of  the  Consolidation  Act  of  the  city  of  New  York  is  conclusive  thai  aa 
shall  support  his  wife  by  payment  of  the  specified  sum  to  the  commissural 
of  charities  and  corrections,  and  no  offer  to  furnish  any  other  support  far. 
the  period  of  one  year  can  be  received  as  a  substitute  for  compliance  wjttL 
the  magistrate's  order.     Id.  ^H 

&  905.     How  prosecuted,  and  proceeds  how  applied. Whe 

an  undertaking  is  forfeited,  it  may  be  prosecuted  in  the  namec 

the  county  superintendents  of  the  poor,  or  the  overseers  of  tin 

poor  of  the  town,  or  in  the  city  of  New  York,  in  the  name  of  th 

corporation  of  that  city,  and  the  sum  collected  in  the  action  must! 

be  paid  into  the  county  or  city  treasury,  as  the  case  may  be,  fori 

the  benefit  of  the  poor.  1 

The  case  of  People  v.  Pettit,  3  Hun,  416    was  reversed  in  74  X.  Y.  32a    I 
In  w':ose  name. — Prosecution  upon  the  undertaking  for  breach  may  be  I 
had  in  the  nanus  of  the  overseers  of  the  poor.     Lutes  v.  Shelley,  40  Hun,  1W.  I 
Defense. — In  an  action  on  an  undertaking  taken  under  this  title,  the  \ 
sureties  may  defeat  a  recovery  by  pleading  and  proving,  notwithstanding  t 
the  conviction,  that  the  woman  alleged  to  nave  been  abandoned  or  lrft  un- 
provided for  by  their  principal,  was  not  in  fact  his  wife.     Duffy  r.  Peojta 
(J  Hill,  75.     Upon  such  issue,  the  conviction  is  not   even  prima  jack  t-vi-  I 
djnee  against  the  sureties.    Id. 

§  906.  When  new  security  may  be  required,  or  defendant  com- 
mitted after  recovery  on  undertaking.— Upon  a  recovery  on  tli* 
undertaking,  the  court  in  which  it  is  had  may  require  from  t!:.;  I 
defendant  new  security,  in  the  manner  provided  in  section  JV'l. 
or  if  he  fail  to  give  it,  may  commit  him  in  the  manner  provMed 
in  section  903. 

This  section  does  not  necessarily  require  that  the  court,  entertaining  :  .1 
action  upon  the  undertaking,  shall  possess  the  power  to  extend  its  judg- 
ment to  relief  beyond  such  recovery.     Lutes  t.  Shelley,  40  Hun,  199. 

§907.  Defendant  committed  for  not  giving  security 
how  discharged. — A  person  committed  as  a  disorderly  person, 
on  failure  to  give  security,  may  be  discharged  by  the  committing 
magistrate,  or  any  two  justices  of  the  peace,  or  police  justices  or 
magistrates,  or  the  county  judge  of  the  county,  upon  giving  secu- 
rity as  originally  required,  pursuant  to  section  90L 

Amended  by  chap.  894  of  1884. 

This  amendment  substituted  after  the  words  "  police  justices  "  the  words 
•*  or  the  county  judge  of  "  for  the  word  "  in." 

See  notes  under  section  901,  ante. 

§  90S.  Keeper  of  prison,  to  return  list  of  disorderly  per- 
sons, etc. — The  keeper  of  every  prison  to  which  disorderly  \>  *• 
sons  may  l>e  committed,  must  return  to  the  county  court  of  tiie 
county,  on  the  first  day  of  each  term,  a  list  of  the  persons 
committed  and  then  in  custody,  with  the  nature  of  the  offense  «' 
each,  the  name  of  the  magistrate  by  whom  he  was  committed, 
and  the  term  of  his  imprisonment. 

Am'd  by  chap.  880  of  1895.    In  effect  January  lf  1896. 
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§  910.   Court  may  discharge,  place  on  probation,  or  authorize 
the  binding  out  of  disorderly  person. 

The  court  may  discharge  a  person  so  committed  from  imprison- 
^  *     •  absolutely  or  on  parole  under  a  salaried  probation 

r  pon  his  giving  security  as  provided  in  section  nine 

Lt]  1  one,  or  if  he  be  a  minor,  may  authorize  the  county 

jS%  mts  of  the  poor,  or  the  overseers  of  the  poor  of  the 

[!*■■■  he  city  of  New  York,  the  commissioner  of  charities, 

r  out  in  some  lawful  calling  as  a  servant,  apprentice, 

I   r  rtherwise,  until  he  be  of  age;  or  if  he  be  of  age,  to 

m±'.  his  service  with  any  person,  as  a  laborer,  servant, 

BJy:  '.ariner  or  otherwise,  for  not  exceeding  one  year.   The 

J***-  or  contract,  pursuant  to  this  section,  has  the  same 

^"m:  ndenture  of  an  apprentice,  with  his  own  consent  and 

arents,  and  subjects  the  person  bound  out  or  con- 
le  same  control  of  his  master  and  of  the  county 
court  ^  ,  )unty,  as  if  he  were  bound  as  an  apprentice. 

Amended  by  l*  1910,  ch.  609.    In  effect  September  1,  1910. 

8  912.  Order  to  procure  materials  and  implements,  and  to  com- 
pel him  to  work.— If  there  be  no  means  provided  in  the  prison, 
for  employing  the  offender  at  hard  labor,  the  court  may  direct 
the  keeper  to  furnish  him  such  employment  as  it  may  specify, 
and  for  that  purpose,  to  purchase  materials  and  implements,  not 
exceeding  a  prescribed  value,  and  to  compel  the  offender  to  per- 
form the  work  allotted  to  him.  The  expenses  incurred  in  carry- 
ing the  order  into  effect,  must  be  paid  to  the  keeper  by  the 
county  treasurer,  upon  the  delivery  to  him  of  the  order  of  the 
court,  and  an  account  under  the  oath  of  the  keeper,  of  the  mate- 
rials and  implements  furnished. 

§  913.  Expenses  of  materials  or  implements,  how  paid  for,  and 
proceeds  of  labor,  how  disposed  of.— The  keeper  must  sell  the 
produce  of  the  labor  of  the  offender,  and  must  account  for  the 
cost  of  the  materials  or  implements  purchased,  and  for  one-half 
of  the  surplus  to  the  board  of  supervisors,  and  pay  it  into  the 
county  treasury,  and  pay  the  other  half  of  the  surplus  to  the 
person  by  whom  it  was  earned  on  his  discharge  from  imprison- 
ment. He  must  also  account  to  the  court,  when  required,  for 
the  materials  or  implements  purchased,  and  for  the  disposition 
of  the  proceeds  of  tne  labor  of  the  offender. 
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TITLE  VIII. 

OF  PROCEEDINGS  RESPECTING  THE  SUPPORT  OF  POOR  PERSONS. 

Sbctiof  914.  Who  may  be  compelled  to  support  poor  relative*.  ' 

915.  Order  to  compel  a  person  to  support  a  poor  relative,  etc 

916.  Court  to  hear  the  case,  and  matte  order  of  support. 

917.  Support,  when  to  be  apportioned  among  different  relatives. 

918.  Order,  to  prescribe  time  during  which  support  is  to  continue,  or 

may  be  indefinite.    When  and  how  order  may  be  varied. 

919.  Costs,  by  whom  to  be  paid,  and  how  enforced. 

920.  Action  on  the  order,  on  failure  to  comply  therewith. 

921.  Proceedings  against  absconding  parents,  leaving  children  chaigs» 

able  to  public,  etc. 

922.  Seizure  of  their  property.    Transfer  thereof,  when  void. 

923.  Warrant  and  seizure,  when  confirmed  or  discharged.    Direction 

of  the  court  thereon. 

924.  Warrant,  in  what  cases  to  be  discharged. 

925.  Sale  of  the  property  seized,  and  application  of  its  proceeds. 

926.  Powers  of  superintendents  of  poor. 

§  914.  Who  may  be  compelled  to  support  poor  relatives.— The  father, 
mother  and  children,  of  sufficient  ability,  of  a  poor  person  who  is  insane, 
blind,  old,  lame,  impotent  or  decrepit,  so  as  to  be  unable  by  work  to  malnuht 
himself,  must  at  their  own  charge,  relieve  and  maintain  him  in  a  manner  to  be 
approved  by  the  overseers  of  the  town  where  he  is,  or  iu  The  City  of  New 
\  ork,  by  the  commissioners  of  public  charities.  If  such  poor  person  be  insane, 
he  shall  be  maintained  in  the  manner  prescribed  by  the  insanity  law.  The 
father,  mother,  husband,  wife,  or  children  of  a  poor  insane  person,  legally  com- 
mitted to  and  confined  in  an  institution  supported  in  whole  or  in  part  by  the 
state,  shall  be  liable  if  of  sufficient  ability  for  the  support  and  maintenance  of 
such  insane  person  from  the  time  of  his  reception  in  such  institution. 

Am'd,  ch.  399  of  1898.    In  effect  April  22,  1898. 

See  notes  under  section  920,  post. 

The  case  of  Norton  v.  Rhodes,  18  Barb.,  100,  was  overruled  in  Goodalev. 
Lawrence,  88  N.  Y.,  516. 

Re-enactment. — This  title  embodies  substantially  the  provisions  of  prior 
statutes  on  the  subject.  Herendeen  v.  DeWitt,  17  St.  Kep.,  298;  49  Hun, 
55;  1  N.  Y.  Supp..  469. 

Who  liable.— This  statute  provides  a  particular  scheme  for  the  support 
and  maintenance  of  a  particular  class  of  persons  unable  to  maintain  them- 
selves, viz.,  of  persons  who  have  relatives  within  prescribed  degrees,  who 
are  of  sufficient  ability  to  relieve  and  maintain  them.  Matter  of  Weaver  * . 
Benjamin,  45  St.  Rep.,  96 ;  18  N.  Y.  Supp.,  630,  631. 

At  common  law,  children  were  not  bound  to  support  their  parents,  but 
under  the  provisions  of  this  section  children  may  be  compelled  to  support 
indigent  parents.     Ulrich  r.  Ulrich,  42  St.  Rep.,  217;  17  N.  Y.  Supp.,  72S. 

Under  this  title,  the  child  is  bound  to  aid  in  the  support  of  a  parent  if  he 
is  a  poor  person  and  unable  to  maintain  himself,  and.  if  he  fails  to  do  so, 
the  court  of  sessions  may  compel  him.    Stevens  v.  Cheney,  36  Hun,  2. 

At  common  law,  no  legal  duty  rests  upon  a  child  to  support  his  indigent 
parent.  Herendeen  v.  DeWitt,  ante.  Until  proceedings  to  charge  him 
with  such  support  are  taken  as  provided  by  statute,  he  is  not  liable  there- 
for.    Id. 

A  grandchild  is  liable  to  support  grandparents.    Ex  parte  Hunt,  5  Cow., 

A  husband  is  not  bound  to  maintain  his  wife's  bastard  children  bom  be* 
fore  their  marriage.    Minden  v.  Cox,  7  Cow.,  235. 

In  what  place.— The  specified  relatives  are  under  an  absolute  duty,  si 
their  own  charge,  to  support  the  persons  described,  not  in  the  poor-house, 
nor  even  through  the  agency  of,  out  only  in  a  manner  to  be  approved  bf , 
the  poor  authorities  of  town  or  county.    Matter  of  Weaver  t.  Benjamin,  45 
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St.  Rep.,  97;  IS  N.  Y.  Supp.,  680,  631.    This  scheme  is  outside  of  the  general 

E  revisions  of  the  statute  for  the  care  and  relief  of  the  poor,  who  are,  or  who 
ecome,  a  public  charge.  Id.  Its  purpose  is  to  prevent  these  persons  from 
becoming  a  public  charge.  Id.  They  are  not  to  be  made  and  marked  a* 
public  paupers  by  being  consigned  to  the  poor-house  of  the  county.     Id. 

An  order  goes  beyond  the  power  of  the  court  of  sessions,  when  it 
attaches  to  the  liability  of  the  party  to  support  his  mother  the  condition  that 
.ahe  shall  receive  such  support  in  the  county  poor-house.     Id. 

The  court  of  sessions  has  no  power  to  prescribe  the  place  where  the  poor 
person  shall  be  supported,  nor  any  of  the  conditions  of  such  support,  except 

$  915.  Order  to  compel  a  person  to  support  poor  relatives,  et  cetera. 
Zi  a  relative  of  a  poor  person  fail  to  relieve  and  maintain  him, 
provided  in  the  last  section,  the  overseers  of  the  poor  of  the  town 
are  he  is,  or  in  the  city  of  New  York,  the  commissioner  of  public 
arities  may  apply  to  the  court  of  general  sessions  of  the  county 
Veu;  York,  or  to  the  county  court  of  any  other  county  where  the 
•9*  person  dwells,  for  an  order  to  compel  such  relief  upon  at  least 
days  written  notice,  served  personally  or  by  leaving  it  at  the 
place  of  residence  of  the  person  to  whom  it  is  directed,  in  case 
sus  absence,  with  a  person  of  suitable  age  and  discretion.  If  such 
^  person  be  insane  and  legally  committed  to  and  confined  in  an 
-itution  supported  in  whole  or  in  part  by  the  state,  and  his 
t-i;ivefl  refuse  or  neglect  to  pay  for  his  support  and  maintenance 
r-ein,  application  may  be  made  by  the  treasurer  of  such  institu- 
fc.  in'  the  manner  provided  in  this  section,  for  an  order  directing 
relatives  liable  therefor  to  make  such  payment, 
mended  by  L.  1904,  chap.  520.    In  effect  Sept.  1,  1904. 

-      ........  «,.»    -v    f**J     »v»     ma««    lUWUtV/UOUlA!    \Ji.     1UOQUO    |*Wft      |***»OVtl»    WIUIUIMMt     «w     ••*.«» 

Confined  in  an  institution  supported  in  whole  or  in  part  by  the  state,  such  order 
&  hall  specify  the  sum  to  be  paid  for  his  maintenance  by  his  relatives  liable 
-  herefor,  from  the  time  of  his  reception  in  such  institution  to  the  time  of  mak- 
i  n<r  such  order,  and  also  the  sum  to  be  paid  weekly  for  his  future  maintenance 
l  u  such  institution.  The  relatives  served  with  such  notice  shall  be  deemed  to 
tie  of  sufficient  ability,  unless  the  contrary  shall  affirmatively  appear  to  the 
Satisfaction  of  the  court. 

Am'd,  chap.  899  of  1898.     In  effect  April  22,  1898. 

§  917.  Snpport ;  when  to  be  apportioned  among  different  relatives  — 
Cf  it  appear  that  any  such  relative  is  unable  to  wholly  maintain  the  poor  per 
ton  or  to  pay  for  his  maintenance  if  confined  in  a  state  institution  for  the  in* 
Uane,  but  is  able  to  contribute  toward  his  support,  the  court  may  direct  two  oi 
:*aore  relatives  of  different  degrees,  to  maintain  him  or  pay  for  his  maintenance, 
*i  such  an  institution  if  insane,  prescribing  the  proportion  which  each  must 
Contribute  for  that  purpose;  and  if  it  appear  that  the  relatives  are  not  of  suffi- 
cient ability  wholly  to  maintain  him,  or  to  pay  for  his  maintenance  in  such  an 
nstitution,  if  insane,  but  are  able  to  contribute  something,  the  court  may 
Urect  the  sum,  in  proportion  to  their  ability,  which  they  shall  say  weekly  for 
~ftiat  purpose.  If  it  appear  that  the  relatives  who  are  liable  for  the  mainten- 
fe»mce  of  an  insane  poor  person  confined  in  a  state  institution  for  the  insane  are 
*«t  able  to  pay  the  whole  amount  due  for  such  maintenance  from  the  time  of 
**ach  poor  person's  admission  to  such  institution,  the  court  must  direct  the  sum 
o  be  paid  for  such  maintenance,  in  proportion  to  the  ability  of  the  relatives 
Imble  therefor. 

Am'd,  chap.  899  of  1898.    In  effect  April  22,  1898. 

Contribution.— In  case  that  one  or  two  persons  equally  liable  is  unable  to 
Contribute  his  entire  proportion  of  the  support  of  their  indigent  relative, 
iBae  court  of  sessions  is  authorized  to  require  him  to  contribute  according  to 
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his  ability,  and  to  require  the  other  to  pay  the  residue.    Stone  v.  Burnt 
47  N.  Y.,  521.  " 

An  order  for  the  support  of  a  poor  person  may  direct  two  out  of  five  csfl» 
dren  to  furnish  the  support,  and  those  two  in  unequal  amounts*  Stone  i 
Burgess,  2  Lans.,  489. 

Action.— Either  person  charged  by  the  order  is  liable  on  default  and  tb 
amount  of  his  contribution  may  be  recovered  in  a  separate  action.   Id 

In  whose  name.— Where  the  poor  are  a  charge  upon  the  county,  tb 
action  to  enforce  such  support  is  properly  brought  by  the  superinftsodeDtof 
the  poor.    Id. 

See  Herendeen  t>.  DeWitt,  17  St  Rep.,  298;  1  N.  Y.  Supp.,  409;  49  Hn, 
05. 

§  918.  Order  to  prescribe  time  during  wfcieh  snppert  la  te  mMm 
or  ma j  be  indefinite;  when  and  how  order  may  lie  Tailed.— The  cider 
may  specify  the  time  during  which  the  relatives  must  maintain  the  poor  bb> 
son,  or  during  which  any  of  the  sums  directed  by  the  court  are  to  be  pen,  or 
it  may  be  definite  or  until  the  further  order  of  the  court.  If  the  order  be  lor 
the  payment  of  a  weekly  sum  for  the  maintenance  of  an  insane  poorpsnon  ill 
state  institution,  the  order  shall  specify  that  such  sum  shall  be  paldes keg m 
such  insane  poor  person  is  maintained  in  such  institution,  Thteoutntf 
from  time  to  time  vary  the  order,  as  circumstances  may  require,  on  the  ip 
cation  of  either  of  any  relative  affected  by  it,  or  of  an  officer  on  whom  appro* 
tlon  the  order  was  made,  upon  ten  days'  written  notice. 

Am'd,  chap.  899  of  1898.    In  effect  April  22, 1898. 

See  Matter  of  Weaver  o.  Benjamin,  45  St.  Rep.,  97;  18  N.  T.  Sopn,  Ctl; 
Herendeen  v.  DeWitt,  17  St  Rep.,  298;  49  Hun,  55;  1  N.  Y.  Supp.flk 

§  919.  Costs,  by  whom  to  be  paid,  and  how  enftmed.— The 
costs  and  expenses  of  the  application  must  be  ascertained  by  the 
court,  and  paid  by  the  relatives  against  whom  the  order  is  made; 
and  the  payment  thereof,  and  obedience  to  the  order  of  mainte- 
nance, and  to  any  order  for  the  payment  of  money,  may  beenforced 
by  attachment. 

See  Herendeen  v.  DeWitt.  17  St  Rep.,  298;  1  N.  Y.  Supp.,  469;  49 Hun, & 

§  920.  Action  on  the  order  on  failure  to  comply  therewith.— If  •  na- 
tive, required  by  an  order  of  the  court,  to  relieve  or  maintain  a  poor  pemn. 
neglect  to  do  so  in  the  manner  approved  by  the  officers  mentioned  in  sectkn 
nine  hundred  and  fourteen,  and  neglect  to  pay  them  weekly  the  ram  prescribed 
by  the  court,  the  officers  may  maintain  an  action  against  the  relative,  ind 
recover  therein  the  sum  prescribed  by  the  court,  for  every  week  the  order  he 
been  disobeyed,  to  the  time  of  the  recovery,  with  costs,  for  the  use  of  the  poor. 
If  the  order  directs  a  relative  to  pay  for  the  maintenance  of  an  insane  poor 
person  in  a  state  institution,  and  such  relative  refuses  or  neglects  to  pay  tb* 
amount  specified  therein,  an  action  may  be  brought  by  the  treasurer  of  euch 
institution  in  its  corporate  name  to  recover  the  amount  due  to  such  institution  < 
by  virtue  of  such  order.  ! 

Am'd,  ch.  899  of  1898.    In  effect  April  22,  1898. 

See  notes  under  section  914,  ante.  % 

Place  of  support.— Under  such  order,  the  relative  may  provide  for  the   ; 
support  at  such  place,  and  in  such  manner,  as  he  shall  deem  proper,  rroridri 
the  place  and  manner  are  approved  by  the  proper  officers.    Duel v.  Iamb.  1 
T.  &  C,  66.    It  is  not,  until  he  has  neglected  or  refused  to  do  thus,  thai 
he  is  liable  for  the  sum  directed  to  be  paid.    Id. 

The  court  of  sessions  has  no  authority  to  prescribe  the  place  or  manner  rf 
support.  Id.  Whatever  power  there  is  over  that  support  is  vested  in  ih* 
overseers  or  superintendents  of  the  poor.  Id. ;  Converse  t.  McArthur.  1" 
Barb.,  410. 

If  the  indigent  person  leaves  without  the  fault  of  the  supporting  p*^ 
and  the  latter  is  ready  and  willing  to  receive  him  back  and  support  bia. 
his  duty,  under  the  order,  is  fully  discharged.  Duel  v.  Lamb,  1  T.  AC- 
69;  Converse  t>.  McArthur,  17  Barb.,  410. 

See  Herendeen  v.  DeWitt,  17  St  Rep.,  298;  49  Hun,  55;  1  N.  Y.  Supp..*   . 
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921.  Proceedings  against  absconding  parents,  leaving  chil- 
x  obMppable  to  public,  etc.— When  the  father,  or  the  mother 

g  a  4KKKt^^Mmmm^aax\aTaia    irnm    ViP.r    hliahand.  ahscnndfl 

1  t       §  921.  Parents  leaving  ohildren  ohargeable  upon  the  public— 

offi  ^'ien  *ne  father,  or  the  mother  being  a  widow  or  living  separate 
y.  J  from  her  husband,  absconds  from  the  children,  or  a  husband 
ity  from  his  wife,  leaving  any  of  them  chargeable  or  likely  to  become 
Imii  chargeable  upon  the  public,  the  officers  mentioned  in  section  nine 
Xki  hundred  and  fourteen  may  apply  to  any  two  justices  of  the  peace  or 
•^  police  justices  in  the  county  in  which  any  real  or  personal  property 
[i  of  the  father,  mother  or  husband  is  situated,  for  a  warrant  to  seize  the 
iq1  same.  Upon  due  proof  of  the  facts,  the  magistrate  must  issue  his  war- 
3t  rant,  authorizing  the  officers  so  applying  to  take  and  seize  the  prop- 
itl  erty  of  the  person  60  absconding.  Whenever  any  child  shall  be  com- 
1  J  mitted  to  an  institution  pursuant  to  any  provision  of  law,  any 
^yj  criminal  court  or  magistrate  may  issue  a  warrant  for  the  arrest  of 
)  I  the  father  of  the  child,  and  examine  into  his  ability  to  maintain  such 
1  child  in  whole  or  in  part;  and  if  satisfied  that  such  father  is  able  to 
***  contribute  toward  the  support  of  the  child,  then  such  court  or  magis- 
*£  *rate  shall,  by  order,  require  the  weekly  payment  by  such  father  of 
such  sum,  and.  in  such  manner  as  shall  be  in  said  order  directed,  to- 
*«■  wards  the  maintenance  of  such  child  in  such  institution,  which  amount 
>  im  when  paid  6hall  be  credited  by  the  institution  to  the  city,  town  or 
^*  county  against  any  sums  due  to  it  therefrom  on  account  of  the  main- 
le  <    tenance  of  the  child. 

Jje        Amended  by  L.  1903,  chap.  IS,  to  take  effect  Sept.  1,  1903. 
m9  6vu. 

922.  Seizure  of  their  property.  Transfer  thereof,  when 
L — The  officers  so  applying  may  seize  and  take  the  property, 
rever  it  may  be  found  in  the  same  county ;  and  are  vested 
i  all  the  right  and  title  thereto,  which  the  person  absconding 
i  had.  The  sale  or  transfer  of  any  personal  property,  left  in 
county  from  which  he  absconded,  made  after  the  issuing  of 
warrant,  whether  in  payment  of  an  antecedent  debt  or  for  a 
-  consideration,  is  absolutely  void.  The  officers  must  imme- 
elv  make  an  inventory  of  the  property  seized  by  them,  and 
rn  it,  together  with  their  proceedings,  to  the  next  county  court 
he  county  where  they  reside,  there  to  be  filed. 

n'd  by  chap.  880  of  1895.     In  effect  January  1,  1896. 

923.  Warrant  and  seizure,  when  confirmed  or  discharged, 
ection  of  the  court  thereon. — The  court,  upon  inquiring  into 

circumstances  of  the  case,  may  confirm  or  discharge  the 
Tant  and  seizure  ;  and  if  it  be  confirmed,  must,  from  time  to 
e,  direct  what  part  of  the  personal  property  must  be  sold, 
L  how  much  of  the  proceeds  of  the  sale,  and  of  the  rents  and 
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profits  of  the  real  property,  if  any,  are  to  l^e  applied  toward  the 
maintenance  of  the  children  or  wife  of  the  person  absconding. 

The  court  of  sessions  Ls  to  inquire  into  the  merits  of  the  case.  People  ex 
rel.  Rood  r.  Overseers,  etc.,  23  Barb.,  236.  The  officers  must  produce  evi- 
dence to  establish  the  case,  and  the  jwirty  whose  property  is  seized  may  con- 
test the  matter.     Id. 

§  924.  Warrant,  in  what  cases  to  be  discharged.— If  the  partr 
against  whom  the  warrant  issued,  return  and  support  the  wife  or 
children  so  abandoned,  or  give  security  satisfactory  to  any  t\r> 
justices  of  the  peace,  or  police  justices  in  the  city,  village  or 
town,  to  the  overseers  of  the  poor  of  the  town,  or  in  the  city  of 
New  York,  to  the  commissioners  of  charities  and  corrections, 
that  the  wife  or  children  so  abandoned  shall  not  he  chargeable 
to  the  town  or  county,  then  the  warrant  must  be  discharged  by 
an  order  of  the  magistrates,  and  the  property  taken  by  virtue 
thereof  restored  to  the  party. 

§  925.  Sale  of  the  property  seized,  and  application  of  its  pro- 
ceeds.— The  officers  must  sell  at  public  auction  the  property 
ordered  to  be  sold,  and  receive  the  rents  and  profits  of  the  real 
property  of  the  person  absconding,  and  in  those  cities,  villages 
or  towns  which  are  required  to  support  their  own  poor,  the  offi- 
cers charged  therewith  must  apply  the  same  to  the  support  of 
the  wife  or  children  so  tibandoned ;  and  for  that  purpose  must 
draw  on  the  county  treasurer,  or  in  the  city  of  New  York,  upon 
the  comptroller,  for  the  proceeds  its  directed  by  special  statutes. 
They  must  also  account  to  the  county  court  of  the  county,  for  all 
money  so  received  by  them,  and  for  the  application  thereof,  from 
time  to  time,  and  may  be  compel  led  by  that  court  to  render  tlu-.t 
account  at  any  time. 

Am'd  by  chap.  880  of  1895.  In  effect  January  1,  1890. 
§  926.  Powers  of  superintendents  of  poor  .—In  those  counties 
where  all  the  poor  are  a  charge  upon  the  county,  the  superin- 
tendents of  the  poor  arc  vested  with  the  same  powers,  as  are 
given  by  this  title  to  the  overseers  of  the  poor  of  a  town,  in 
respect  to  compelling  relatives  to  maintain  poor  persons,  and  in 
respect  to  the  seizure  of  the  property  of  a  parent  absconding  and 
abandoning  his  family  ;  and  are  entitled  to  the  same  remedies 
in  their  names,  and  must  perform  the  duties  required  by  this 
title,  of  overseers,  and  are  subject  to  the  same  obligations  and 
control. 

Superintendents  of  poor. — This  section  gives  to  the  superintendents 
of  the  poor  of  those  counties  in  which  all  the  poor  are  a  county  charge  tltf 
powers  given  to  the  overseers  of  the  towns  bv  the  preceding  sections  of  this 
title.    Matter  of  Weaver  v.  Benjamin,  45  St  Rep.,  97  ;  18  N.  Y.  Suwp.,  631. 

The  application  to  compel  relatives  to  maintain  poor  persons  should  be 
made  by  the  countv  superintendent,  where  all  the  poor  are  a  charge  upon 
the  county.     Matter  of  Tillotson  v.  Smith.  12  St.  Rep.,  832. 

But  where  the  proceedings  do  not  contemplate  the  support  of  the  poor 
person  in  the  county  house,  but  bv  the  relative  in  his  own  house,  the  over- 
seers of  the  poor  of  the  town  are  the  proper  parties  to  make  the  application 
Id. 
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TITLE  IX. 

OP    PROCEEDINGS    RESPECTING    MASTERS,    APPRENTICES     AND 

SERVANTS. 

SECTION  927.  Complaint  against  apprentice  or  servant,  for  absenting  him- 
self, or  refusing  to  serve,  or  for  a  misdemeanor  or  ill  be- 
havior. 

928.  Warrant,  when  complaint  is  made   in  the  absence  of   the 

defendant. 

929.  Warrant,  by  whom  and  how  executed. 

980.  Hearing  the  complaint,  and  committing  or  discharging  the 
defendant 

931.  Complaint  against  the  master,  for  cruelty,  misusage  or  viola- 

tion of  duty. 

932.  Hearing  the  complaint  and  dismissing  it  or  discharging  the 

apprentice  or  servant. 

933.  Preceding  sections,  not  applicable  to  apprentice  with  whom 

money  is  received  or  agreed  for. 

934.  Complaint  against  master  in  such  case,  and  direction  thereon. 

935.  If  complaint  not  compromised,  the  master  to  be  held  to  appear 

at  county  court. 

936.  Proceedings  thereon  and  order  of  the  court. 

937.  Complaint  by  master  against  clerk  or  apprentice,  where  money 

is  paid  or  agreed  for.     Clerk  or  apprentice,  when  held  to  ap- 
pear at  county  court. 

938.  Proceedings  thereon,  and  order  of  the  court. 
989.  Repealed. 

940.  Repealed. 

§  927.  Complaint  against  apprentice  or  servant,  for  absenting 
himself,  or  refusing  to  serve,  or  for  a  misdemeanor  or  ill  behavior. 
— If  an  apprentice  or  servant,  lawfully  bound  to  service  as 
prescribed  by  special  statutes,  willfully  absent  himself  there- 
from, without  the  leave  of  his  master,  or  refuse  to  serve  accord- 
ing to  his  duty,  or  be  guilty  of  any  misdemeanor  or  ill  behavior, 
his  master  may  make  complaint  of  the  facts  under  oath,  before 
a  justice  of  the  peace  or  police  justice  in  the  county,  or  before 
the  mayor,  recorder  or  city  judge  of  the  city  where  he  resides. 

See  chap.  284  of  1893,  amending  chap.  934  of  1871,  in  reference  to  appren- 
tices and  employers. 

Two  classes  of  proceedings  are  provided  for  by  this  title :  one  to  be  taken 
by  the  master,  the  other  bv  apprentices  and  servants.  Matter  of  Killoran 
v.  Barton,  26  Hun,  648  ;  14 \V.  Dig.,  490. 

§  928.  Warrant,  when  complaint  is  made  in  the  absence  of  the 
defendant.— If  the  complaint  be  made  in  the  absence  of  the 
defendant,  and  the  facts  be  proved  to  the  satisfaction  of  the 
magistrate,  he  must  issue  a  warrant,  signed  by  him,  with  his 
name  of  office,  to  a  peace  officer  of  the  county  or  city,  command- 
ing him  to  arrest  the  defendant  and  bring  him  before  the  mag- 
istrate forthwith,  or  at  a  specified  time  and  place,  to  answer  the 
complaint. 

§  929.  Warrant,  by  whom  and  how   executed.— The  peace 
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out  a  clerk  or  apprentice,  he  may  make  the  complaint  mentioned 
in  section  931,  and  the  magistrate  to  whom  it  is  made  must  ex- 
amine it,  as  provided  in  section  932,  and  on  such  examination, 
may  make  such  order  and  direction  between  the  parties,  as  the 
justice  of  the  case  may  require.  * 

This  section  provides  for  a  case  other  than  those  named  and  included  in 
flections  931  and  932,  ante.  Matter  of  KUloran  v.  Barton,  26  Hun,  649  ;  14  W. 
Dig.  490. 

§  935.  If  complaint  not  compromised,  the  master  to  be 
held  to  appear  at  county  court. — If,  io  the  case  mentioned  in 
the  last  section,  the  complaint  cannot  be  compromised,  the  magis- 
trate must  take  a  written  undertaking  from  the  master,  for  his  ap- 
pearance at  the  next  term  of  the  county  court  of  the  county,  in  a 
sum,  and  with  sureties  approved  by  him. 

Am'd  by  chap  880  of  1895.    In  effect  January  1, 1896. 

See  Matter  of  Killoran  v.  Barton,  26  Hun,  649;  14  W.  Dig.  490. 

§  936.  Proceedings  thereon,  and  order  of  the  court.. — 

Upon  hearing  the  parties,  the  court  may,  by  an  order  entered  upon 
the  minutes,  direct  that  the  clerk  or  apprentice  be  discharged  from 
service,  and  that  the  money  paid  or  agreed  for  in  binding  him 
out,  be  refunded,  if  paid,  to  the  person  who  advanced  it,  or  his 
personal  representatives,  or  if  not  paid,  that  it  be  discharged,  and 
that  any  security  given  therefor  be  delivered  up  or  canceled. 

§  937.  Complaint  by  master  against  clerk  or  apprentice, 
where  money  is  paid  or  agreed  for.  Clerk  or  apprentice 
when  held  to  appear  at  county  court. — The  master  of  a  clerk 
or  apprentice,  where  money  is  paid  or  agreed  for  on  binding  him 
out,  may  make  the  complaint  mentioned  in  section  927,  and  the 
magistrate  to  whom  it  is  made  must  proceed  thereupon,  as  pro- 
vided in  sections  928  to  930,  both  inclusive,  and  may  discharge 
the  complaint,  or  if  in  his  opinion  it  will  be  well  founded,  may 
take  a  written  undertaking  in  a  sum  and  with  sureties  to  be  approved 
by  him,  for  the  appearance  of  the  clerk  or  apprentice  at  the  next 
term  of  the  county  clerk  of  the  county. 

Am'd  by  chap.  880  of  1895.    In  effect  January  1,  1896. 

§  938.  Proceedings  thereon,  and  order  of  the  court.— 

Upon  hearing  the  parties,  the  court  may  proceed  as  provided  in 
section  936,  and  may  punish  the  clerk  or  apprentice,  by  fine  or 
imprisonment,  or  both,  as  for  a  misdemeanor. 

§  939.  Repealed  bv  chao.  272  of  1896.  To  take  effect  October 
1,  1896. 

§  940.  Repealed  bvchap.  272  of  1896.  To  take  effect  October 
1,  1896. 
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TITLE    XL 

MISCELLANEOUS  PROVISIONS,   RESPECTING  SPECIAL    PROCEEDINGS 
OF  A  CRIMINAL  NATURE. 

Section  950.  Parties  to  a  special  proceeding,  how  designated. 

951.  Provisions  respecting  entitling  affidavits,  applicable. 

952.  Courts  and 'magistrates  to  issue  subpoenas,  and  punish  disobedi- 

ence of  witnesses. 

§  950.  Parties  to  a  special  proceeding,  how  designated.— The 
party  prosecuting  a  special  proceeding  of  a  criminal  nature,  is 
designated  in  this  Code,  as  the  complainant,  and  the  adverse 
party  as  the  defendant. 

See  People  ex  rel.  Scherer  r.  Walsh,  33  Hun,  346  ;  67  How..  484 ;  2  N.  Y. 
Or..  320. 

Matter  of  Killoran  v.  Barton,  26  Hun,  648  ;  14  W.  Dig.,  490. 

§  951.  Provisions  respecting  entitling  affidavits,  applicable.- 

The  provisions  of  this  Code,  in  respect  to  entitling  affidavits  in 

a  criminal  action,  are  applicable  to  special  proceedings  of  a 

criminal  nature. 

See  People  ex  rel.  Scherer  v.  Walsh,  33  Hun,  346  ;  67  How.,  484 ;  2  N.  Y. 
Cr.,  326. 

§  952.  Courts  and  magistrates  to  issue  subpconas,  and  punish 
disobedience  of  witnesses.— All  courts  and  magistrates  having  be- 
fore them  special  proceedings  of  a  criminal  nature,  may  issue 
subpienas  for  witnesses,  and  punish  their  disobedience  in  the 
same  manner  as  in  criminal  actions. 

See  People  ex  rel  Scherer  v.  Walsh,  83  Hun,  346 ;  67  How.,  484;  2  N.  Y. 
Cr.,  326. 


GENERAL   PROVISIONS    AND  DEFINITIONS  APPLI- 
CABLE TO  THIS  CODE. 

Section  053.  Abatement  of  nuisance. 

9.*)4*  No  part  of  this  Coile  retroactive,  unless  expressly  so  declared. 

ikV>.  Repealed. 

9">0.  Repealed. 

057.  Repealed. 

05S.  Definition  of  "  signature." 

959.  Definition  of  "  magistrate." 

960.  Definition  of  "  peace  officer." 

961.  Definition  of  "county  court." 

962.  To  what  actions  aud  proceedings  this  Code  applies. 

963.  When  Code  to  take  effect. 

§  953.  Abatement  of  nuisance.— Where  a  person  is  convicted 
of  Keeping  or  maintaining  a  public  nuisance,  and  sentenced  to 
punishment-,  the  court  may  in  its  judgment,  in  addition  to  or  in 
place  of  other  punishment,  direct  that  the  nuisance  be  abated* 
and  issue  an  order  to  the  sheriff  of  the  proper  count}"  to  ex- 
ecute  the  judgment  as  therein  directed. 

In  cases  of  nuisances,  the  court,  upon  conviction,  is  authorized  to  order 
that  the  nuisance  bo  abated.     Syracuse,  etc.,  r.  People,  66  Barb.,  25. 

The  usual  and  customary  moans,  employed  to  abate  a  bawdy  house  as* 
nuisance,  are  sot  in  motion  by  the  courts  which  administer  the  criminal 
law,  whose  machinery  is  sufficient  to  give  to  the  community  full  relief  in 
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uch  caie,  and,  at  the  same  time,  administer  such  punishment  as  will  prevent 
he  recurrence  of  the  eviL    Anderson  t>.  Doty,  88  Hun,  168. 

§  954.  No  part  of  this  Code  retroactive,  unless  expressly  so  de- 
flared.— No  part  of  this  Code  is  retroactive,  unless  expressly  so 
ieclared. 

!955  was  repealed  by  chap.  677  of  1892. 
956  was  repealed  by  chap.  677  of  1892. 
957  was  repealed  by  chap.  677  of  1892. 

§  958.  Definition  of  "  signature."-The  term  "  signature  n 
ncludes  a  mark,  when  the  person  cannot  write  ;  his  name  being 
nrritten  near  it,  and  the  mark  being  witnessed  by  a  person  who 
mtes  his  own  name  as  a  witness,  except  to  an  affidavit  or  de- 
ntition, or  a  paper  executed  before  a  judicial  officer ;  in  which 
ase  the  attestation  of  the  officer  is  sufficient. 

§959.  Definition  of  "magistrate."— Unless  when  otherwise 
>rovided,  the  term  "  magistrate  "  signifies  any  one  of  the  mag- 
strates  mentioned  in  section  147. 

§960.  Definition  of  "peace  officer."— Unless  when  otherwise 
provided,  the  term  "  peace  officer "  signifies  any  one  of  the 
officers  mentioned  in  section  154. 

§961.  Definition  of  "county  court."  —  The  term  "county 
ourt "  includes  "  the  court  of  general  sessions  in  the  city  and 
ounty  of  New  York,"  wherever  such  inclusion  does  not  conflict 
nth  other  provisions  of  this  Code. 

Am'd  by  chap.  880  of  1895.    In  effect,  January  1, 1895. 

§  962.  To  what  actions  and  proceedings  this  Code  applies.— 
This  Code  applies  to  criminal  actions,  and  to  all  other  proceed- 
ngs  in  criminal  cases  which  are  herein  provided  for,  from  the 
ime  when  it  takes  effect ;  but  all  such  actions  and  proceedings, 
heretofore  commenced,  must  be  conducted  in  the  same  manner 
s  if  this  Code  had  not  been  passed ;  except  that  if  in  any  local 
tatute  confined,  by  its  terms,  to  a  town  or  village  or  to  a  county 
<r  city  other  than  the  city  and  county  of  New  York,  any  pro- 
eeding  is  prescribed,  in  addition  to  those  prescribed  by  this 
?ode  and  not  inconsistent  with  it,  the  same  shall  remain  un- 
ffected  by  it. 

See  section  719  of  Penal  Code. 

The  case  of  People  c.  Bork,  81  Hun,  860  ;  2  N.  Y.  Cr.,  56,  was  reversed  in 
6N.  Y.,  188;  2  N.  Y.  Cr.,  177. 

Application. — The  Code  of  Criminal  Procedure  applies  simply  to  pro- 
edure.    People  t.  Dowling,  1  N.  Y.  Cr.,  530. 

This  provision  does  not  relate  to  the  organization  of  the  court.  Ostrander 
.'People,  29  Hun,  513  ;  1  N.  Y.  Cr.,  282  ;  17  W.  Dig.,  878. 

This  section  simply;  preserves  the  existing  rules  of  procedure  in  pending 


People  v.  Bork,  96  N.  Y.,  188 ;  2  N.  Y.  Cr.,  183. 

Object. — The  general  object  and  design  of  this  Code  were  to  collect  the 
arious  statutes  relating  to  the  subject  and  to  furnish  a  uniform,  harmoni- 
us  and  comprehensive  system  of  criminal  practice,  to  applv  to  and  govern 
11  criminal  proceedings  thereafter  instituted  in  any  01  the  courts  of  the 
cate.    People  t>.  Hovey,  92  N.  Y.,  558  ;  1  N.  Y.  Cr.,  286. 

The  direction  in  this  section  that  criminal  actions  and  proceedings  there- 
of ore  commenced  "  must  be  conducted  in  the  same  manner,"  etc.,  has  no 
eference  to  the  organization  of  criminal  courts,  but  to  the  proceedings  in 
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such  courts.  People  «.  Bork,  96  N.  Y..  188.  197;  2  N.  Y.  Cr.,  177;  Ostnnder 
v.  People,  29  Hun,  513,  519;  1  N.  Y.  Cr.,  282. 

Before  Code.— Where  an  indictment  is  found  prior  to  the  time  u- 
Code  of  Criminal  Procedure  took  effect,  its  provisions  do  not  apply  to  ti» 
case.    Ostrander  v.  People,  28  Hun,  48. 

Where  an  indictment  is  found  prior  to  September  1.  1881,  the  review  of 
the  judgment  is  governed  bv  the  laws  in  force  before  the  Code  of  Criminal 
Procedure  took  effect.    People  v.  Augsbury,  2  N.  Y.  Cr.,  561. 

Where  all  the  indictments  were  filed  before  the  Code  of  Criminal  Pr- 
cedure  became  law,  a  motion  to  dismiss  the  indictments  and  discharge  the 
defendant  from  imprisonment  must  be  disposed  of  by  the  rules  and  practi.  * 
as  they  existed  previous  to  the  enactment  of  the  said  Code.  People  r.  Beck- 
with,  2  N.  Y.  Cr.,  29 ;  People  v.  Smith,  id.,  45. 

An  indictment,  found  l>efore  the  Code  of  Criminal  Procedure  went  into 
effect,  is  to  be  construed  without  regard  to  the  provisions  of  that  act.  Jef- 
ferson *.  People,  101  N.  Y.,  20 ;  3  N.  Y.  Cr.,  575. 

All  indictments,  filed  previous  to  the  time  of  the  taking  effect  of  the  M? 
of  Criminal  Procedure,  must  be  governed  by  the  previously  existing  practice 
and  procedure.  People  v.  Beckwith,  2  N.  Y.  Cr.,  29  ;  People  t>.  Smith,  id., 
45. 

All  criminal  actions  and  proceedings,  commenced  prior  to  the  enactment 
of  this  Code,  must  be  conducted  in  the  same  manner  as  though  tlie  same 
had  not  been  passed.  People  ex  rel.  Sherwin  v.  Mead,  2»  Hun,  2ill :  04 
How.,  41  ;  15  W.  Dig.,  552. 

Where  an  indictment  wa*  found  prior  to  the  enactment  of  this  Code,  the 
provisions  of  sections  301  and  Sl>2.  as  to  the  form  of  bench  warrants,  do  not 
applv.     People  ex  rel.  Sherwin  r.  Mead,  92  N.  Y.,  415  ;  1  N.  Y.  Cr.,  423. 

After  Code. — This  section  applies  the  Code  to  all  criminal  actions  and 

Imx^eedings,  therein  provided  for,  from  the  time  it  takes  effect.  People  r. 
iolmes,  2  St.  Rep.,  6<6 :  5  N.  Y.  Cr.,  ISO  ;  41  Hun,  :G. 

Where  the  indictment  is  found  after  the  Code  of  Crnrinal  Procedure  was 
enacted  and  took  effect,  the  proceedings  are  governed  by  its  piovif*iocs. 
People  v.  Petrea,  92  N.  Y.,  128  ;  1  N.  Y.  Cr.,  244 :  65  How.,  5^. 

Appeal. — The  suing  out  of  a  writ  of  error  after  the  passage  of  this  O'e 
is  not  within  the  saving  clause  of  this  section.  McKeon  u.  People,  1  N.  Y. 
Or.,  456  ;  16  W.  Dig.,  347 ;  94  N.  Y.,  648. 

A  conviction  after  the  passage  of  this  Code,  upon  an  indictment  found 
prior  to  that  time,  cannot  oe  reviewed  by  writ  of  error,  but  only  bv  apj*aL 
Id. 

Where  the  indictment  was  found  and  the  proceedings  were  had  prior  to 
September  1,  1881,  all  further  proceedings  in  the  case  must  be  conducted  »is 
though  the  Code  had  not  been  passed.  Willett  v.  People,  27  Hun,  469,  470. 
The  review  in  such  case  must  he  made  under,  and  by  virtue  of,  a  writ  of 
error.     Id. 

See  People  v.  Petrea,  80  Hun,  112  ;  1  N.  Y.  Cr.,  214  ;  People  v.  McMahon, 
IN.  Y.  Cr.,  64 ;  64  How.,  285  ;  People  v.  Sessions,  62  id.,  418 ;  10  Abb.  >\ 
C,  192. 

§  963.  When  Code  to  take  effect.— This  Code  shall  take  effei  t 
on  the  first  day  of  September,  1881.  When  construed  in  con- 
nection with  other  statutes,  it  must  be  deemed  to  have  been 
enacted  on  the  fourth  day  of  January,  eighteen  hundred  and 
eighty-one,  so  that  any  statute  enacted  after  that  day  is  to  have 
the  same  effect  as  if  it  had  been  enacted  after  this  Code. 

Time. — The  Code  of  Criminal  Procedure  took  effect,  September  1, 1S81. 
Willett  v.  People,  27  Hun.  469,  470 ;  People  v.  Welch,  1  N.  Y.  Cr.,  488. 

It  was  the  intention  of  the  eodifiers  that  this  and  the  Penal  Code  should 
go  into  effect  at  the  same  time,  but  the  legislature  determined  otherwise. 
Matter  of  McMalion,  1  N.  Y.  Cr.,  63  ;  U  How.,  284. 

Construction. — When  this  Code  is  construed  in  connection  with  other 
statutes,  it  must  be  deemed  to  have  been  enacted  on  January  4, 1881.  so 
that  any  statute  enacted  after  that  day  is  to  have  the  same  effect  as  though 
enacted  after  this  Code.  Matter  of  Kamscar,  1  N.  Y.  Cr.,  88;  10  Abb.  N. 
C.,  442;  68  How., 285;  Matter  of  McMahon,  1  N.  Y.  Cr.,  68  ;  64  How.,  284; 
People  ex  rel.  Knowlton  v.  Sadler,  2  N.  Y.  Cr.,  440. 

See  People  v.  Sessions,  62  How.,  418 ;  10  Abb.  N.  C.  192. 
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THE  SECTIONS  ARE  INDICATED  BY  HEAVY  FACE  FIGURES. 


Annotations  of  decisions,  reported  up  to  April  20,  1900,  relating 
to  the  provisions  of  the  Code  of  Criminal  Procedure. 

2.  Criminal  Code. — The  Penal  and  Criminal  Codes  should  not  be 
deemed  to  have  changed  the  rules,  or  the  procedure,  which  pre- 
viously existed,  unless  the  language  of  their  provisions  clearly 
compels  the  courts  so  to  hold.  People  v.  Wilson,  151  N.  Y.  403; 
afPg,  7  A.  D.  326;  40  S.  107;  People  v.  Palmer,  109  N.  Y.  117; 
People  v.  Adler,  140  id.  335. 

4.  By  this  section,  all  crimes  must  be  prosecuted  by  indictment, 
except  where  proceedings  are  had  for  removal  of  certain  officers 
and  crimes  arising  in  the  militia  or  in  the  land  or  naval  forces,  and 
such  crimes  as  are  hereinafter  or  in  special  statutes  specified  as 
cognizable  by  courts  of  special  sessions  and  police  courts. 
Steinert  v.  Sobey,  14  A.  D.  505 ;  78  S.  R.  146;  44  S.  146. 

7.  Object. — -The  object  of  this  code  was  to  promote  substantial 
justice  in  securing  to  the  accused  a  fair  trial  upon  an  intelligible 
accusation,  and  in  preventing  the  escape  of  a  guilty  person  through 
technicalities,  which  are  without  merit,  with  respect  to  the  proce- 
dure preliminary  to  or  upon  the  trial.  People  v.  Adler,  55  St.  Rep. 
669;  140  N.  Y.  331 ;  aff'g,  53  St.  Rep.  936. 

8.  Where  a  defendant  in  a  court  of  special  sessions  under- 
takes to  procure  counsel  and  procures  an  adjournment  for  that 
purpose,  he  is  not  entitled  of  right  to  further  delay  on  the  ad- 
journed day  on  the  ground  of  absence  of  counsel,  especially  where 
no  excuse  is  shown  for  such  absence.     People  v.  Hildebrandt  (Co. 


848  Appendix  to  the 

Ct  1896),  16  Misc.  195.  While  it  is  the  practice  of  magistrates 
empowered  to  hold  courts  of  special  sessions  to  inform  the  defend- 
ant, when  arraigned,  of  his  right  to  counsel  and  to  give  him  time 
to  procure  counsel,  if  he  so  desires,  yet  it  has  been  held  that  an 
omission  by  the  magistrate,  holding  such  a  court,  to  inform  the 
defendant  of  his  right  to  counsel  was  not  error.     Id. 

9.  Where  a  defendant  relies  upon  an  adjudication  of  the  matters 
in  controversy  in  a  former  suit,  he  is  not  confined  to  the  record 
alone,  but  may  show  by  extrinsic  proof  what  particular  matters 
were  litigated,  provided  the  matters  sought  to  be  shown  were  within 
the  issues  tried.  People  ex  rel.  Hunt  v.  Markell,  84  S.  R.  766  (50 
S.  766) ;  Rake  v.  Pope,  7  Ala.  161 ;  Williams  v.  State,  13  Tex. 
App.  285,  288 ;  Com.  v.  Sutherland,  109  Mass.  342.  The  plea  oi  a 
former  conviction  is  a  good  plea  in  bar,  however  irregular  the 
proceedings  before  the  justice  may  have  been.  People  ex  reL 
Hunt  v.  Markell,  supra;  State  v.  George,  53  Ind.  434;  Brinkmanv. 
State,  57  Ind.  76. 

10.  See  Matter  of  Taylor,  60  St.  Rep.  144;  8  Misc.  159;  28 
Supp.  500,  which  was  affirmed  by  the  general  term  in  59  St.  Rep. 
887,  but  the  latter  judgment  was  reversed  in  62  St.  Rep.  175;  143 
N.  Y.  219. 

Crimination. — No  one  shall  be  compelled  in  any  judicial  or  other 
proceeding  against  himself,  or  upon  the  trial  of  issues  between 
others  to  disclose  facts  or  circumstances  that  can  be  used  against 
him  as  admissions  tending  to  prove  his  guilt  or  connection  with 
any  criminal  offense  of  which  he  may  then  or  afterwards  be 
charged,  or  the  sources  from  which  or  the  means  by  which,  evi- 
dence of  its  commission  or  of  his  connection  with  it  may  be  ob- 
tained. People  ex  rel.  Taylor  v.  Forbes,  62  St.  Rep.  179;  143  X. 
Y.  219;  rev'g,  59  St.  Rep.  887,  which  aff'd,  60  id.  136;  People 
v.  Mather,  4  Wend.  230;  People  v.  Hackley,  24  N.  Y.  84;  People 
v.  Sharp,  12  St.  Rep.  217;  107  N.  Y.  427.  Nothing  short  of  ab- 
solute immunity  from  prosecution  can  take  the  place  of  such  privi- 
lege. Id.  He  does  not,  by  answering  the  general  questions  as  to 
his  connection  with  the  affair  waive  this  privilege.     Id. 

Though  a  person  may  be  wholly  innocent  of  crime  and  assert 
his  innocence,  he  is  still  entitled  to  the  protection  against  revealing 
any  fact  which  tends  to  charge  him  with  crime.  People  ex  rel. 
Taylor  v.  Seaman,  59  St.  Rep.  462 ;  8  Misc.  1 54.  Where  he  be- 
lieves that  the  answers  to  the  questions  will  tend  to  criminate  him- 
self, he  has  the  right,  as  matter  of  law,  upon  testifying  to  such  be- 
lief, to  refuse  to  answer  such  questions.  Id.  But  it  is  not 
enough  for  the  witness  to  throw  himself  upon  his  privilege.    Id- 

A  witness  shall  not  be  compelled  in  any  proceeding  to  make 
disclosures  or  to  give  testimony  which  will  tend  to  criminate  him 
or  subject  him  to  fines,  penalties,  or  forfeitures.  Matter  of  At- 
torney General,  21  Misc.  101 ;  81  S.  R.  20;  47  S.  20. 


Code  of  Criminal  Procedure  849 

Identification. — It  is  not  error,  in  a  criminal  action,  for  the 
court  to  compel  the  defendant  to  stand  up  for  identification. 
People  v.  Gardner,  63  St.  Rep.  21 ;  144  N.  Y.  119;  38  N.  E.  Rep. 
1003;  modifying  and  affirming  57  St.  Rep.  18;  73  Hun,  11;  25 
Supp.  1072. 

Privilege. — The  witness,  in  his  silence  is  behind  the  shield  of 
the  Constitution  and  enjoys  absolute  protection  against  every 
species  of  judicial  compulsion  as  a  witness  to  self  accusation  of 
crime,  unless  the  statute  affords  him  absolute  immunity  from 
punishment  for  any  crime  which  his  testimony  called  for  might 
be  competent  as  tending  to  prove,  or  unless  it  is  so  perfectly  clear 
and  plain  and  to  preclude  all  reasonable  doubt  that  the  answer 
-cannot  possibly  tend  in  any  degree  to  subject  him  to  the  peril  of 
a  criminal  prosecution.  People  v.  Lewis  (Sup.  Ct.  O.  &  T.  1895), 
70  S.  R.  482;  14  Misc.  264. 

Where  a  person,  who  is  indicted  for  forging  a  note  which  he 
has  paid  and  taken  up  before  the  indictment  was  found,  is  served 
with  a  subpoena  duces  tecum  to  produce  the  note  before  the  grand 
jury,  but  before  the  return  of  the  subpoena,  voluntarily  at  the  re- 
quest of  the  district  attorney,  surrendered  the  note,  and  it  is  put 
in  evidence  before  the  grand  jury,  he,  by  surrendering  the  note, 
waives  his  right  to  withdraw  it  from  evidence.  People  v.  Sebrlng 
(Sup.  Ct.  O.  &  T.  1895),  69  S.  R.  612;  14  Misc.  31.  Whenever 
an  accused  person  sees  fit  to  put  himself  in  the  position  of  a  wit- 
ness, he  is  in  precisely  the  same  situation  as  any  other  witness,  and 
the  opposing  party  has  the  same  right  to  cross-examine  him  as  he 
would  any  other  witness.     Id. 

Testimony  against  self. — Where,  upon  the  trial  of  an  indictment, 
defendant's  books  of  account,  which  had  been  seized  and  brought 
into  court,  were  introduced  into  evidence  without  any  objection 
on  his  part  on  the  ground  that  they  were  introduced  against  his 
will,  there  is  no  compulsion  within  the  meaning  of  the  constitu- 
tional provision,  declaring  that  no  person,  in  a  criminal  action, 
shall  be  compelled  to  testify  against  himself.  People  v.  Spiegel, 
62  St.  Rep.  136:  143  N.  Y.  107;  38  N.  E.  Rep.  284;  aff'g,  56 
St.  Rep.  727 ;  75  Hun,  161 ;  26  Supp.  1041.. 

11.  Special  Sessions. — This  section  defines  the  courts  of  this  state 
having  original  jurisdiction.  People  ex  rel.  Kenney  v.  Cornell, 
57  St.  Rep.  844 ;  27  N.  Y.  Supp.  857.  A  court  of  a  justice  of  the 
peace  is  not  to  be  found  in  the*  enumeration.  Id.  The  court  of 
special  sessions  has  no  jurisdiction  to  entertain  an  application 
for  a  warrant.     Id. 

For  all  the  purposes  of  their  action,  courts  of  special  sessions 
are,  by  this  section  of  the  Code,  now  made  courts  of  record,  ex- 
cept as  to  the  provisions  of  the  Constitution  providing  for  the  re- 
moval of  magistrates  who  may  hold  such  courts.     People  ex  rel. 


860  Appendix  to  the 

Dunnigan  v.  Webster  (Sup.  Ct.  Sp.  T.  1895),  71  S.  R.  676;  14 
Misc.  617. 

39.  See  notes  under  sec.  874  of  Criminal  Code. 

Civil  action  pending. — Court  of  general  sessions  has  jurisdic- 
tion to  try  an  indictment  for  perjury,  though  the  action  or  pro- 
ceeding in  which  it  is  alleged  the  offense  was  committed,  is  pend- 
ing and  undetermined.  People  v.  Hayes,  54  St.  Rep.  184,  188; 
24  N.  Y.  Supp.  194;  aff'd,  56  St.  Rep.  456;  140  N.  Y.  484. 

If  the  defendant  desires  to  await  the  determination  of  the  civil 
action,  he  should  make  a  proper  application  to  that  effect  before 
entering  upon  the  trial  of  the  indictment.     Id. 

39.  Courts  of  Sessions. — This  section  defines  the  jurisdiction  of 
courts  of  sessions.  People  ex  rel.  Crouse  v.  Sup'rs,  etc  53  S^ 
Rep.  796 ;  70  Hun,  560 ;  24  N.  Y.  Supp.  796 ;  aff'd,  54  St  Rep. 

934- 

The  court  of  sessions  is  a  court  possessing  superior  criminal 
jurisdiction  and  common  law  powers.  People  ex  rel.  Forsyth  v. 
Court  of  Sessions,  etc.  57  St.  Rep.  404;  141  N.  Y.  288;  rev'g. 
50  St.  Rep.  234;  People  v.  Bradner,  10  St.  Rep.  667;  107 
N.  Y.  1. 

Subdivision  3  of  this  section  provides  that  courts  of  sessions 
shall  have  jurisdiction  to  hear  and  determine  appeals  from  orders 
of  justices  of  the  peace  under  the  provisions  of  law  respecting  the 
support  of  bastards.     People  ex  rel.  Crouse  v.  Sup'rs,  etc  id. 

55.  See  L.  1895,  chap.  880,  sec.  2. 

56.  See  L.  1895,  cnaP-  88o»  sec-  2- 

See  People  ex  rel.  O'Brien  v.  Woodworth,  60  St.  Rep.  767;  78 
Hun,  586;  29  Supp.  211. 

See  People  ex  rel.  Shortell  v.  Markell,  20  Misc.  149;  79  S.  R- 
904,  908 ;  45  S.  904,  908. 

Assault.  Assault  in  the  third  degree  is  one  of  the  crimes  enu- 
merated in  section  56  of  the  Code  of  Criminal  Procedure.  People 
v.  Barry,  12  N.  Y.  Cr.  357 ;  78  S.  R.  913 ;  44  S.  913. 

Common  prostitute. — See  People  v.  Carter  (Sup.  Ct.  4  D. 
1895),  68  S.  R.  584;  88  Hun,  314. 

Subd.  36. — The  crime  of  being  a  common  prostitute  is,  under 
this  section,  triable  only  in  a  court  of  special  sessions,  except  where 
the  case  is,  pursuant  to  the  next  section,  certified  to  the  grand 
jury.  People  v.  Cowie  (Sup.  Ct.  3  D.  1895),  69  S.  R.  83:88 
Hun,  498.  • 

Cruelty  to  Animals. — Administering  poison  is  cruelty  to  animals 
within  the  meaning  of  this  section,  and  of  such  offense  the  court 
of  special  sessions  has  exclusive  jurisdiction  in  the  first  instance. 
People  ex  rel.  Knatt  v.  Davy,  65  S.  R.  162 ;  32  S.  106. 

Disturbance  of  worship. — Section  274  defines  the  offense  of  one 
who  willfully  disturbs  an  assemblage  met  for  religious  worship 
as  a  misdemeanor,  and  leaves  its  punishment  open  to  the  pro- 
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visions  concerning  misdemeanors  in  general.  Steinert  v.  Sobey, 
14  A.  D.  505;  78  S.  R.  146;  44  S.  146.  It  is  not  necessary  that 
the  offense  should  be  prosecuted  by  indictment,  and  a  justice  of 
the  peace  has  power  to  try  a  person  who  is  brought  before  him 
charged  with  that  offense.     Id. 

Jurisdiction. — This  section  does  not  give  courts  of  special  ses- 
sions jurisdiction  over  offenses  enumerated  in  section  322  of  the 
Penal  Code.  People  v.  Upson,  61  St.  Rep.  158;  79  Hun,  87;  29 
Supp.  615. 

A  court  of  special  sessions  does  not  lose  jurisdiction  from  the 
fact  that  the  trial  before  it,  having  commenced  on  Saturday,  was 
continued  into  Sunday.  People  v.  Luhrs,  61  St.  Rep.  348;  79 
Jlun,  415 ;  29  Supp.  789. 

Though  the  maximum  punishment  prescribed  for  an  offense 
exceeds  that  within  the  power  of  a  court  of  special  sessions  to  im- 
pose, such  court  is  vested  with  exclusive  cognizance  thereof  in 
the  first  instance,  if  it  is  directly  given  by  the  statute.  People  ex 
rel  Knatt  v.  Davy,  65  St.  Rep.  162 ;  32  Supp.  106. 

Jury. — The  right  of  trial  by  jury  does  not  apply  to  the  petty 
offenses  triable  before  a  court  of  special  sessions.  People  v.  Levy, 
24  Misc.  469;  87  S.  R.  643;  S3  S.  643;  13  N.  Y.  Cr.  269. 

A  person,  charged  with  a  misdemeanor  triable  in  a  court  of 
special  sessions,  is  not  entitled,  under  sec.  2,  art.  j  of  state  Con- 
stitution, to  a  jury  trial  as  a  matter  of  right.  People  v.  Wolf, 
24  Misc.  94;  87  S.  R.  296;  53  S.  296;  13  N.  Y.  Cr.  261. 

Sabbath  breaking. — Sabbath  breaking  is  not  enumerated  among 
the  offenses  of  which  a  court  of  special  sessions,  outside  of  New 
York  and  Albany,  has  jurisdiction.  Erbe  v.  Monteverde  (Sup. 
Ct.  Sp.  T.  1895),  68  S.  R.  476;  13  Misc.  404. 

Special  Sessions  of  Rochester. — Section  265  of  chap.  14  of  1880, 
as  amended  by  chap.  28  of  1894,  defines  the  jurisdiction  and 
powers  of  the  court  of  special  sessions  of  the  city  of  Rochester. 

Subd.  27. — See  Rutherford  v.  Krause,  60  S.  R.  680;  8  Misc. 
549;  29  S.  787,240  P.  1. 

Subd.  33. — Excise  law. — The  court  of  special  sessions  has  juris- 
diction to  hear  and  determine  a  violation  of  sec.  31,  chap.  401  of 
1892,  known  as  the  former  excise  law,  for  selling  lager  beer  with- 
out a  license,  subject  to  the  provisions  of  sections  57  and  58  above. 
People  v.  Freileweh  (Sup.  Ct.  3  D.  1896),  11  A.  D.  409;  76  S.  R. 
373:428.373. 

Subd.  37. — This  subdivision  describes  a  misdemeanor  not  in- 
cluded in  the  preceding  subdivisions  of  this  section,  and  which, 
by  the  provisions  of  section  211,  post,  is  triable  at  the  election  of 
the  defendant  by  a  jury  after  indictment.  People  v.  Burns,  19 
Misc.  680. 

57.  See  People  v.  Cowie  (Sup.  Ct.  3  D.  1895),  69  S.  R.  83; 
88  Hun,  498. 
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Certificate. — In  People  v.  Shaver,  37  A.  D.  21 ;  89  S.  R.  701; 
55  S.  701,  a  defendant  was  brought  before  a  magistrate  on  the 
charge  under  sec.  31  of  chap.  401  of  1892.  He  made  no  objec- 
tion to  the  jurisdiction  of  the  court,  but  plead  not  guilty,  and  ob- 
tained an  adjournment  in  order  to  procure  a  certificate  that  the 
case  was  a  proper  one  to  be  prosecuted  by  an  indictment.  It  was 
held  that  the  objection  was  waived  by  the  defendant's  failure  to 
take  that  objection  before  pleading. 

Application  for  certificate  that  it  is  reasonable  that  the  charge 
of  misdemeanor  made  at  special  sessions  shall  be  prosecuted  by 
indictment,  is  addressed  largely  to  the  discretion  of  the  court 
People  v.  Levy,  24  Misc.  469;  87  S.  R.  643;  53  S.  643;  13  X. 
Y.  Cr.  269.  The  reasons  which  would  justify  such  a  certificate 
must  be  something  more  than  the  mere  preference  of  the  defend- 
ant for  a  jury  trial.  Id.  A  prosecution  by  indictment  will  not  be 
ordered  on  the  ground  of  a  conflict  of  evidence,  involving  the 
credibility  of  witnesses,  or  on  an  allegation  that  defendant  is  not 
guilty  of  the  charge.     Id. 

Duty  of  magistrate. — When  the  defendant  is  brought  before 
the  magistrate,  it  is  the  latter's  duty  to  inform  him  of  his  right! 
under  sections  57  and  58  of  the  Criminal  Code.     People  v.  Barn' 

12  N.  Y.  Cr.  357:  78  S.  R.  913;  44  S.  913.  A  denial,  on  th< 
latter  dav,  to  grant,  on  demand,  the  privilege,  is  reversible  error 
Id. 

Indictment. — In  cases  where  courts  of  special  sessions  have  ii 
the  first  instance,  exclusive  jurisdiction  to  hear  and  determiw 
charges  for  misdemeanors  within  their  respective  counties,  prose 
cution  by  indictment  is  permitted  only  when  the  certificate,  a 
provided  in  this  section,  has  been  made.  People  ex  rel.  Knatt  \ 
Davy,  65  St.  Rep.  162 ;  32  Supp.  106. 

Supreme  court  has  net  authority  to  inquire  by  indictment  of 
case  which  involves  one  of  the  minor  crimes,  the  exclusive  jurk 
diction  of  which  is  conferred  upon  a  court  of  special  sessions  b 
this  section  of  the  Criminal  Code,  except  where  the  certificate  pre 
vided  by  section  57  is  obtained.     People  v.  Knatt,  156  N.  Y.  302 

13  N.  Y.  Cr.  92.  Such  question  is  sufficiently  raised  by  objectio 
to  jurisdiction  at  the  commencement  of  the  trial,  and  by  motio 
in  arrest  of  judgment,  but  such  objection  can  be  raised  by  d< 
murrer.     Id. 

Section  35  of  the  Liquor  Tax  Law,  as  amended  by  chapter  31 
of  1897,  subdivision  2,  gives  courts  of  special  sessions  exdusni 
jurisdiction  to  try  and  determine  complaints  for  violation  of  se 
tion  40  of  the  Liquor  Tax  Law.  People  v.  Mulkins,  25  Misc.  59 
It  does  not  contain  any  reference  to  sections  56,  57  or  58  of  tl 
Code  of  Criminal  Procedure,  so  that  the  defendant  cannot  clai 
any  privilege  under  the  provisions  of  either  of  those  sections,  u 
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less  the  language  of  the  section  is  broad  enough  to  embrace  a  com- 
plaint for  intoxication  in  a  public  place.     Id. 

Jury. — A  person  charged  with  a  misdemeanor  has  no  constitu- 
tional right  to  a  trial  by  jury.  People  v.  Wade,  26  Misc.  585. 
Omrts  of  special  sessions  in  the  city  of  New  York  have  exclusive 
jurisdiction  for  the  trial  of  cases  and  of  misdemeanors,  unless 
for  reasonable  cause  they  are  divested  of  that  jurisdiction.  Id. 
As  a  necessary  prerequisite  to  the  removal  of  a  case  from  the 
special  sessions,  the  judge  shall  certify  that  it  is  reasonable  that 
the  charge  should  be  prosecuted  by  indictment.     Id. 

58.  Adjournment. — When  a  person  is  brought  before  a  magis- 
trate charged  with  a  crime,  triable  only  by  the  magistrate  sitting 
sls  a  court  of  special  sessions,  and  asks  that  the  case  be  presented 
to  the  grand  jury,  he  has,  under  this  section,  an  absolute  right  to 
2m  adjournment  to  enable  him  to  procure  a  judge's  certificate  that 
it  is  reasonable  that  the  charge  be  prosecuted  by  indictment. 
People  v.  Cowie  (Sup.  Ct.  3  D.  1895),  69  S.  R.  83;  88  Hun,  498. 

80.  See  L.  1895,  chap.  880,  sec.  2. 

62.  Application. — The  sections,  that  are- applicable  to  proceed- 
ings in  courts  of  special  sessions,  are  enumerated  in  this  section. 
People  v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133 ;  40  S.  491. 

63.  The  powers  and  jurisdiction  of  the  recorder's  court  of  the 
city  of  Corning  are  defined  in  sec.  1,  tit.  7,  chap.  58  of  1890,  as 
amended  by  chap.  217  of  1894. 

Chap.  211  of  1895  amends  the  charter  of  the  city  of  Ithaca  in 
relation  to  acting  recorder. 

74.  See  People  v.  Van  Houten  (Ct.  Sess.  1895),  69  S.  R.  265; 
13  Misc.  603. 

84.  Information. — An  information,  under  this  section,  was  held 
insufficient  in  Hewitt  v.  Newburger,  57  St.  Rep.  821 ;  141  N.  Y. 
538;  rev'g,  48  St.  Rep.  811 ;  20  N.  Y.  Supp.  913. 

The  utter  failure  of  an  information  and  warrant  to  aver  the  un- 
lawful and  criminal  intent  which  constitutes  the  crime,  is  fatal. 
Id.  If  the  charge  is  under  section  663  of  the  Penal  Code,  the  in- 
formation should  aver  that  the  defendant  unlawfully  and  willfully 
threatened  to  do  the  act  specified.  Id.  Where  it  is  the  intention 
to  charge  the  defendant  under  section  639  of  Penal  Code,  the  in- 
formation must  allege  that  the  defendant  willfully  or  maliciously 
threatened  to  do  the  act  set  forth.     Id. 

Where  the  information  and  proceedings  before  the  justice  are 
sufficient  to  comply  with  the  provisions  of  this  and  the  following 
sections,  the  justice  is  justified  upon  the  presentment  of  the  com- 
plaint, information  and  affidavits  in  issuing  a  warrant  to  bring 
the  accused  before  him  in  proceedings  for  "  security  to  keep  the 
peace."  Palmer  v.  Palmer  (Sup.  Ct.  4  D.  1896),  8  A.  D.  331, 
335 ;  40  S.  829. 
45 
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Bemoval. — The  legislature  has  by  law  prescribed  the  gen- 
eral term  of  the  supreme  court  as  the  court  to  be  vested  with  the 
power,  granted  by  sec.  18,  art.  6  of  the  Constitution,  and  it  is  the 
only  court  vested  with  such  power.  Matter  of  Prescott,  60  St 
Rep.  391 ;  77  Hun,  518;  28  Supp.  928. 

133.  Procedure. — These  sections,  sees.  699,  et  seq.  relate  to  pro- 
ceedings in  criminal  actions  prosecuted  by  indictment  and  pie- 
scribe  the  procedure  from  indictment  to  final  judgment  in  such 
cases.     People  ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

134.  In  several  counties. — Where  the  crime  of  grand  larceny 
was  committed  partly  in  one  and  partly  in  another  county,  the  case 
falls  within  the  provisions  of  this  section,  and  the  jurisdiction  is 
in  either  county.  People  v.  Wicks  (Sup.  Ct.  4  D.  1896),  11  A.  D. 
539;  76  S.  R.  630;  42  S.  630. 

Where  some  of  the  fraudulent  acts  and  pretenses,  alleged  in 
the  indictment,  were  made  and  performed  in  one,  though  others 
were  made  and  performed  in  another  county,  the  offense  is  partly 
committed  in  the  former  county,  and  the  court  has  jurisdiction 
in  that  county.  People  v.  Peckens,  153  N.  Y.  578;  12  N.  Y. 
Ct.  433. 

Where  the  indictment  directly  charges  that  not  only  were  parts 
of  the  crime,  namely,  the  formation  of  the  intent  to  commit  it, 
evidenced  by  the  act  of  conspiracy  and  combination,  and  the 
further  act  of  deliberation  thereon,  committed  by  the  defendants 
in  the  city  and  county  of  New  York,  but  that  certain  other  acts, 
namely,  the  preparation  of  the  plans  and  means  for  the  consum- 
mation of  the  murder,  and  the  inveigling  of  the  deceased  from 
this  county  to  the  place  where  the  crime  was  finally  completed, 
began  here,  it  alleges  that  the  crime  was  partly  committed  in  this 
city  and  county,  and  the  courts  of  either  county  have  jurisdic- 
tion. People  v.  Thorn,  21  Misc.  130;  12  N.  Y.  Cr.  2;  81  S.  R. 
46;  47  S.  46;  People  v.  Crotty,  9  S.  937;  People  v.  Dimick, 
107  N.  Y.  15 ;  14  N.  E.  178;  and  People  v.  Wicks,  11  A.  D.  539; 
42  S.  630. 

130.  Concurrent  jurisdiction. — State  courts  have  criminal  juris- 
diction, in  the  absence  of  any  prohibition  in  the  Federal  Constitu- 
tion or  laws,  over  the  navigable  waters  within  state  limits.  Peo- 
ple v.  Welch,  57  St.  Rep.  392;  141  N.  Y.  266;  affg,  57  St.  Rep. 
42 :  74  Hun.  474 ;  26  N.  Y.  Supp.  694. 

142.  Limitations. — The  Statute  of  Limitations  cannot  avail  a 
defendant  on  a  motion  to  set  aside  an  indictment  in  a  conspiracy 
action,  even  though  the  concoction'  of  the  corrupt  agreement  is 
alleged  to  have  taken  place  at  a  date  not  within  two  years,  where 
such  conspiracy  is  a  continuous  crime,  existing  within  the  two 
years,  in  active  operation,  as  to  overt  acts.  People  v  Willis,  23 
Misc.  568;  86  S.  R.  808;  52  S.  808;  13  N.  Y.  Cr.  255. 
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In  a  prosecution  for  rape  committed  prior  to  1892,  neither  the 
presence  nor  the  absence  of  consent  would  have  been  material,  ex- 
cept as  to  the  degree  merely ;  and  the  statute  of  limitations  would 
have  been  five  years  instead  of  two.  People  v.  Nelson,  153  N.  Y. 
90-4;  12  N.  Y.  Cr.  368. 

144.  See  People  v.  Oishei,  12  N.  Y.  Cr.  362;  79  S.  R.  49,  50; 

45  S.  49,  50- 

Details. — Information  need  not  state  the  names  of  the  persons 
to  whom  sales  were  made,  or  that  their  names  were  unknown. 
People  v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133 ;  40  S.  491. 

It  is  not  necessary  to  state  in  the  information  the  precise  time 
at  which  the  crime  was  committed.     Id. 

Information  and  belief. — Complaint  for  a  warrant  for  selling 
intoxicating  liquor,  without  a  license,  entirely  upon  information 
and  belief,  gives  the  magistrate  no  authority  to  order  the  defend- 
ant's arrest.  People  v.  Cramer,  12  N.  Y.  Cr.  469;  81  S.  R. 
1039;  47  S.  1039. 

Insufficient. — Where  the  information  does  not  apprise  the  de- 
fendant of  the  exact  charge  against  him,  and  the  charge  is  so  in- 
definitely made  that  it  would  not  be  available  as  a  plea  in  bar  to 
a  subsequent  charge  made  against  him  for  the  same  offense,  it 
does  not  specify  the  crime  charged  with  sufficient  accuracy  to 
comply  with  the  requirements  of  this  section.  People  v.  Olm- 
stead,  56  S.  R.  311 ;  74  Hun,  323 ;  26  Supp.  818. 

In  case  of  the  insufficiency  of  the  information,  it  is  not  enough 
that  the  warrant  states  the  crime  charged.     Id. 

An  information,  which  does  not  set  forth  both  the  time  and 
place,  when  and  where  the  crime  is  alleged  to  have  been  com- 
mitted, is  insufficient.     Id. 

Magistrate.— The  magistrate,  when  he  receives  an  information, 
holds  no  court.  People  ex  rel.  Kenney  v.  Cornell,  57  St.  Rep. 
844;  27  N.Y.  Supp.  857. 

Hot  public. — A  magistrate  is  not  bound  to  admit  the  public 
when  he  entertains  an  information  and  application  for  the  issue 
of  a  warrant.     Id. 

Special  Sessions. — A  court  of  special  sessions  has  no  jurisdiction 
to  entertain  an  application  for  a  warrant.  People  ex  rel.  Kenney 
v.  Cornell,  57  St.  Rep.  844 ;  2y  N.  Y.  Supp.  859. 

Village  ordinance. — Where  a  village  ordinance  imposes  only  a 
penalty  for  the  violation,  neither  information  nor  warrant  need 
allege  that  the  defendant  had  willfully  and  unlawfully  done  the 
act  charged.  People  v.  Garabed,  12  N.  Y.  Cr.  294;  79  S.  R.  827; 
45  S.  827. 

Sufficiency. — While  informations,  lodged  before  committing 
magistrates,  are  not  expected  to  be  drawn  with  the  technical  accu- 
racy that  an  indictment  should  be,  Hewitt  v.  Newburger,  48  St. 
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Rep.  811 ;  20  N.  Y.  Supp.  913;  yet  they  should  state  with  suffi- 
cient accuracy  the  crime  charged.  People  v.  Olmstead,  56  St 
Rep.  311 ;  74  Hun,  323 ;  26  N.  Y.  Supp.  818. 

The  court  of  special  sessions  has  power  and  authority  to  pass 
upon  the  sufficiency  of  the  information;  and  where  the  informa- 
tion is  insufficient  to  cause  the  defendant  to  be  placed  upon  trial,  a 
motion  to  dismiss  and  to  discharge  him  should  be  granted.  Peo- 
ple v.  Pillion,  60  St.  Rep.  810;  78  Hun,  74;  29  Supp.  267;  People 
v.  Olmstead,  56  St.  Rep.  311;  74  Hun,  323;  People  v.  West,  8 
St.  Rep.  713;  106  N.  Y.  293;  People  v.  Dumar,  11  St.  Rep.  19; 
106  N.  Y.  502 ;  People  v.  Stark,  49  St.  Rep.  899 ;  136  N.  Y.  538. 

Warrant. — An  information  must  be  made  setting  forth  the  facts 
tending  to  establish  the  commission  of  the  crime  and  the  guilt  of 
the  defendant,  in  order  to  authorize  the  issuing  of  a  warrant 
People  v.  Burns,  19  Misc.  680. 

146.  Magistrates. — This  section  enumerates  the  magistrates 
who  have  power  to  issue  an  order  of  arrest.  People  ex  rel.  Ken- 
ney  v.  Cornell,  57  S.  R.  844.;  27  Supp.  859. 

148.  See  People  v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D. 
133 ;  40  S.  491. 

Provision  is  made  for  the  issuing  of  warrants  upon  informa- 
tion laid  before  a  magistrate.  People  ex  rel.  Gunn  v.  Webster, 
58  St.  Rep.  225 ;  75  Hun,  278;  26  N.  Y.  Supp.  1007. 

It  is  not  an  offense  against  the  statute  to  sell  or  give  away 
strong  or  spirituous  liquors,  unless  it  is  done  in  the  manner 
prohibited  by  statute,  and  a  complaint  which  specifies  no  mode  of 
sale  or  gift  within  the  prohibition,  charges  no  criminal  act.  Peo- 
ple ex  rel.  Lotz  v.  Norton,  58  St.  Rep.  736 ;  76  Hun,  7 ;  27  X.  Y. 
Supp.  851. 

150.  Office  of  warrant. — The  warrant  has  fulfilled  its  office  when 
it  has  brought  the  defendant  into  court.  People  v.  Olmstead,  56 
St.  Rep.  311 ;  74  Hun,  323 ;  26  N.  Y.  Supp.  818.  This  is  its  only 
function.     Id. 

151.  Command. — Warrants  issued  under  this  section,  command 
the  peace  officer,  to  whom  they  are  directed,  forthwith  to  arrest 
the  person  named  therein  and  bring  him  before  the  magistrate. 
People  ex  rel.  Gunn  v.  Webster,  58  St.  Rep.  225 ;  75  Hun,  278; 
26  N.  Y.  Supp.  1007. 

In  each  warrant  for  the  arrest  of  a  person  on  a  criminal  charge, 
there  is  inserted  a  direction  to  bring  the  defendant  before  the 
magistrate  issuing  the  warrant,  or,  in  case  of  his  absence  or  in- 
ability to  act,  before  the  nearest  or  most  accessible  magistrate  in 
the  same  county.  People  ex  rel.  Lotz  v.  Norton,  58  St.  Rep.  736; 
76  Hun,  7;  27  N.  Y.  Supp.  851. 

There  is  no  authority  for  the  substitution  of  a  second  magistrate 
to  hold  the  court  after  its  organization.     Id. 
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Jurisdiction. — When  an  arrest  is  made,  the  person  arrested  must 

once  be  taken  before  the  magistrate.     Id. 

154.  Arrest  without  a  warrant. — A  person,  who  is  intoxicated  in  a 
lblic  place  may,  under  sec.  35,  chap.  401  of  1892,  and  the  above 
:ctions  of  the  Code  of  Criminal  Procedure,  be  arrested  by  a  police 
ficer  without  a  warrant.  People  v.  Doyle  (Sup.  Ct.  3  D.  1896), 
t  A.  D.  447;  76  S.  R.  319;  42  S.  319. 

Deputy  sheriff. — A  deputy  sheriff,  in  the  execution  of  criminal 
*ocess,  acts  as  peace  officer  of  the  county.  Deyoe  v.  Ewen,  53 
t.  Rep.  610;  70  Hun,  545 ;  24  N.  Y.  Supp.  373 ;  Deyoe  v.  Wood- 
orth,  63  St.  Rep.  733 ;  144  N.  Y.  448 ;  afFg,  53  St.  Rep.  613. 

An  agreement  by  an  applicant  for  the  appointment  as  a  deputy 
►  pay  to  the  sheriff  a  portion  of  the  fees  received  by  him  as  such 
»ace  officer,  is  a  misdemeanor  and  void.     Id. 

Peace  officers. — The  officers  and  agents  of  all  duly  incorporated 
>cieties  for  the  prevention  of  cruelty  to  animals  or  children  are 
blared  to  be  peace  officers,  within  the  provisions  of  section  154 
t  the  Code  of  Criminal  Procedure.  Fox  v.  Mohawk  &  H.  R. 
[umane  Soc.  20  Misc.  461 ;  80  S.  R.  232;  46  S.  232. 

156.  Effect  of  denial  of. — The  denial  of  defendant's  privilege  to 
ive  bail  before  a  magistrate  in  the  county  of  his  arrest,  does  not 
fleet  the  validity  of  his  subsequent  trial  and  conviction.     People 

Eberspacker,  61  St.  Rep.  501;  79  Hun,  410;  29  Supp.  796; 
eople  v.  Rowe,  4  Park.  Cr.  253 ;  Adriance  v.  Lagrave,  59  N.  Y. 
10;  Ex  parte  Lagrave,  45  How.  301. 

164.  See  notes  under  section  151,  ante. 

165.  Duty  of  office. — It  is  the  duty  of  a  police  officer,  after  ar- 
sting  a  person,  to  take  him  without  unnecessary  delay  before 
magistrate.  Pastor  v.  Regan,  62  St.  Rep.  205  ;  9  Misc.  547 ;  30 
jpp.  657. 

Proof. — A  police  officer  or  any  other  person  may  not  cause  the 
rest  of  any  one  on  a  mere  allegation  of  information  and  belief. 
atter  of  Blum,  62  St.  Rep.  78;  9  Misc.  571 ;  30  Supp.  396.  But 
e  defendant  may,  by  his  own  act  canfer  jurisdiction.  Id.  The 
se  of  People  ex  rel.  Kingsley  v.  Pratt,  22  Hun,  300,  was 
Id  not  to  be  in  point,  as  it  involved  the  exercise  of  special  sum- 
ary  powers  vested  in  the  magistrate.     Id. 

168.  See  People  ex  rel.  Gunn  v.  Webster,  58  St.  Rep.  225 ;  75 
un,  278 ;  26  N.  Y.  Supp.  1007. 

Justification. — If  a  police  officer  provokes,  or  incites  to,  a  breach 
the  peace,  he  cannot  justify  an  arrest.  People  v.  Dailey,  57  St. 
ep.  10;  73  Hun,  16;  25  N.  Y.  Supp.  1050. 
170.  Arrest. — But,  where  the  offense  committed  is  of  the  grade 
'  misdemeanor,  the  officer  may  only  arrest  the  defendant  where 
is  committed  or  attempted  in  his  presence,  and,  where  not  so 
►mmitted,  he  must  apply  for  a  warrant,  which  cannot  be  executed 
night  or  on  Sunday  without  the  direction  of  the  magistrate  in- 
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dorsed  on  the  warrant.  People  v.  Howard  (Ct.  Sp.  Sess.  1896), 
69  S.  R.  608;  13  Misc.  763.  Unless  the  magistrate  becomes  sat- 
isfied that  the  offender  intends  to  make  an  effort  to  escape,  or 
secretes  himself,  or  that  some  other  good  cause  exists,  it  is  the  evi- 
dent purpose  of  the  law  that  he  should  not  direct  the  arrest  for  a 
misdemeanor  at  night  or  on  Sunday.     Id. 

177.  Entrance. — No  officer  has  a  right  to  force  an  entrance  into 
any  premises  for  the  purpose  of  effecting  an  arrest  for  a  misde- 
meanor, which  he  may  have  reason  to  suspect  is  being  committed 
thereon.  Parks  v.  Gilligan  (N.  Y.  C.  C.  Sp.  T.  1895),  70  S.  R. 
174;  14  Misc.  121.  But  he  may  peaceably  enter  plaintiff's  prem- 
ises for  the  purpose  of  effecting  an  arrest  for  a  violation  of  the  ex- 
cise law,  which  offense  he  has  reason  to  believe  is  being  com- 
mitted, and,  in  case  he  is  assaulted  without  just  cause  while  en- 
deavoring to  make  such  an  arrest,  he  may  apprehend  the  party 
assaulting  him  for  interfering  with  him  in  the  discharge  of  his 
duties  as  an  officer.     Id. 

Without  a  warrant. — Provision  is  made  for  arrests  without  a 
warrant  in  certain  cases  by  a  peace  officer.  People  ex  reL  Gunn 
v.  Webster,  58  St.  Rep.  225 ;  75  Hun,  278 ;  26  N.  Y.  Supp.  1007. 
The  right  to  arrest  without  a  warrant  existed  at  common  law,  and 
is  now  authorized  by  this  section.  People  v.  Wilson,  56  St  Rep. 
828;  141  N.  Y.  185.  Under  this  section  a  constable  has  authority 
to  arrest  the  defendant  for  an  offense  under  section  448  of  the 
Penal  Code,  if  committed  in  his  presence,  without  a  warrant. 
People  v.  Barber,  56  St.  Rep.  304;  74  Hun,  368;  26  N.  Y.  Supp. 

For  a  mere  misdemeanor,  after  its  commission,  an  arrest  can 
only  be  made  upon  a  warrant  from  a  magistrate.  People  v.  How- 
ard (Ct.  Sp.  Sess.  1895).  69  S.  R.  608;  13  Misc.  763. 

This  section  of  the  Code  allows  a  peace  officer  to  arrest  a  person 
for  a  crime  committed  or  attempted  in  his  presence,  but  does  not 
apply  to  a  case  under  section  899,  post.  People  v.  Fuerst  (0. 
Sess.  1895),  69  S.  R.  205;  13  Misc.  304. 

It  is  the  duty  of  police  commissioners,  whose  attention  is  called 
to  the  matter,  to  suppress  the  playing  of  base  ball  games  on  Sun- 
days, and  to  arrest  the  parties  engaging  in  such  sport  and  to  have 
them  taken  before  a  proper  magistrate  to  be  dealt  with  as  the  law 
provides,  the  same  as  in  other  cases  of  arrest  for  crimes  eoni- 
mitted  in  the  presence  of  an  officer.  Matter  of  Rupp.  33  A.  D. 
468 ;  87  S.  R.  927 ;  53  S.  927. 

Where  a  person  lawfully  arrested  without  a  warrant  is  brought 
before  the  magistrate,  it  is  unnecessary  for  the  latter  to  then  issue 
a  warrant.  People  v.  Mulkins,  25  Misc.  599 ;  People  ex  rel.  Gunn 
v.  Webster,  75  Hun,  281 ;  People  v.  Burns,  19  Misc.  681. 

Where  an  arrest  is  made  without  warrant  for  an  offense  of 
which    a    justice    of    the    peace    has    exclusive    jurisdiction,  no 
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written  information  need  be  made  or  filed  nor  a  warrant  issued  by 
the  justice,  where  the  defendant  pleads  guilty  upon  being  brought 
before  him.     People  v.  Burns,  19  Misc.  680. 

Where  an  arrest  without  a  warrant  is  made  on  the  ground  that 
the  person  arrested  had  been  disorderly  and  had  committed  an  as- 
sault, it  is  unlawful  if  he  was  not  committing  any  crime,  and  was 
not  disorderly  at  the  time  he  was  arrested.  Carpenter  v.  Penn. 
R.  Co.  13  A.  D.  328 ;  77  S.  R.  203 ;  43  S.  203. 

To  arrest  "  with  or  without  warrant, "  means  with  warrant 
where  warrant  is  required  by  law,  and  without  warrant  only  where 
it  is  not  so  required.  Greater  N.  Y.  Athletic  Club  v.  Wurster,  19 
Misc.  443;  77  S.  R.  703;  43  S.  703.  If  a  prize  fight  or  any  in- 
decency, or  anything  violating  the  criminal  law  be  brought  out  in 
a  theatre,  it  is  the  right  of  any  citizen  and  the  duty  of  any  police- 
man present,  to  arrest  everyone  participating  in  the  offense.     Id. 

Warrant. — Before  a  party  is  placed  on  trial  in  a  court  of  special 
sessions,  pr  in  a  police  court,  he  should  be  charged  by  an  informa- 
tion, clear  and  definite,  and  the  charge  should  be  followed  by  a 
warrant  specifically  stating  the  time  alleged.  People  v.  James 
(Sup.  Ct.  4  D.  1896),  11  A.  D.  609;  77  S.  R.  315;  43  S.  315. 

183.  Private  persons. — Provision  is  made  for  arrests  without  a 
warrant  in  certain  cases  by  private  persons.  People  ex  rel.  Gunn 
v.  Webster,  58  St.  Rep.  225  ;  75  Hun,  278 ;  26  N.  Y.  Supp.  1007. 

In  one  sense,  every  citizen  is  a  policeman,  having  power  to 
arrest  any  person  who  commits  a  crime  in  his  presence,  or  any 
person  who  has  committed  a  felony,  though  not  in  his  presence. 
Woodhull  v.  Mayor,  etc.  59  St.  Rep.  193. 

188.  Application. — These  sections  are  not  applicable  to  cases  of 
which  the  justice  of  the  peace  has  exclusive  jurisdiction.  People 
v.  Burns,  19  Misc.  680;  12  N.  Y.  Cr.  247;  78  S.  R.  (44  S.),  1106; 
People  v.  Cook,  45  Hun,  34,  36;   People  v.  Giles,   12  A.  D. 

495. 

Jurisdiction. — There  is  a  marked  distinction  between  the  power 
of  a  magistrate  to  hold  on  examination,  and  that  of  a  court  which 
has  acquired  jurisdiction  of  the  charge  to  try.  People  v.  Eber- 
spacker,  61  St.  Rep.  501 ;  79  Hun,  410;  29  Supp.  796. 

Without  warrant. — It  is  not  the  duty  of  the  magistrate,  even 
though  a  person  is  delivered  into  his  custody  charged  with  a  crime, 
to  then  issue  a  warrant,  or  to  enter  upon  a  preliminary  examina- 
tion to  determine  whether  he  was  properly  arrested  without  a 
warrant  before  he  can  acquire  jurisdiction.  People  ex  rel.  Gunn 
v.  Webster,  58  St.  Rep.  225 ;  75  Hun,  278 ;  26  N.  Y.  Supp.  1007. 

204.  See  L.  1895,  chap.  880,  sec.  2. 

See  Matter  of  Ramsdale  v.  Supervisors  (Sup.  Ct.  4  D.  1896), 
8  A.  D.  550,  552. 

This  section  does  not  apply  to  the  procedure  authorized  by 
part  V,  relating  to  courts  of  special  sessions  and  police  courts. 
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People  v.  Giles,  152  N.  Y.  136;  46  N.  E.  326;  revg,  12  A.  D.495; 
76  S.  R.  769 ;  42  S.  749. 

208.  Commitment. — If  an  accused  demands  an  examination,  the 
magistrate  may  not  commit  him  to  answer  to  a  court  having  cog- 
nizance of  the  crime,  unless  %i  it  appears  that  a  crime  has  been  com- 
mitted, and  that  there  is  sufficient  cause  to  believe  the  defendant 
guilty  thereof."  Matter  of  Henry  (Sup.  Ct.  Sp.  T.  1895),  69  S. 
R-  59°  >  x3  Misc.  734.  It  is  not  necessary  that  the  evidence  be 
conclusive  or  sufficient  to  secure  a  conviction  upon  a  trial.    Id. 

211.  See  People  v.  Barry,  12  N.  Y.  Cr.  357;  78  S.  R.  913;  44 
S.  913. 

Snbd.  37  of  sec.  56.-^Subdivision  37  of  section  56  of  the  Criminal 
Code  describes  a  misdemeanor  not  included  in  the  preceding  sub- 
division of  said  section,  and  which,  by  the  provisions  of  this  sec- 
tion, is  triable  at  the  election  of  the  defendant  by  a  jury  after  in- 
dictment.    People  v.  Burns,  19  Misc.  680. 

213.  He-submission. — The  court  has  power  to  set  aside  an  in- 
dictment on  the  ground  that  the  evidence  taken  before  the  grand 
jury  was  insufficient.  People  v.  Vaughan  (Kings  Co.  Ct  1897). 
19  Misc.  298 ;  76  S.  R.  959 ;  42  S.  959.  But,  where  the  defendants 
have  been  guilty  of  laches  in  making  the  motion  and  the  district 
attorney  asserts  that  he  has  evidence  in  his  possession  sufficient 
to  warrant  a  belief  that  defendants  would  be  convicted,  the  dis- 
missal of  the  indictment  should  be  without  prejudice  to  a  resub- 
mission of  the  case  to  the  grand  jury.     Id. 

214.  Commitment. — The  fact  as  to  whether  the  defendant  was 
brought  on  a  warrant,  or  by  an  officer  who  had  arrested  him  with- 
out a  warrant,  is  not  required  to  be  specified  in  the  commitment 
People  ex  rel.  Gunn  v.  Webster,  58  St.  Rep.  225 ;  75  Hun,  278; 
26  N.  Y.  Supp.  1007. 

A  commitment  reciting  that  the  defendant  was  held  "  upon  a 
charge  of  burglary  in  the  third  degree,"  is  in  compliance  with  the 
provisions  of  this  section.  People  ex  rel.  Sullivan  v.  Sloane.  14 
N.  Y.  Cr.  52 ;  39  A.  D.  265  ;  90  S.  R.  (56  S.)  930 ;  People  v.  John- 
son. 1 10  N.  Y.  134;  17  N.  E.  684. 

A  commitment  reciting  that  the  defendant  was  held  "  upon  a 
charge  of  grand  larceny  in  the  first  degree,"  is  in  compfiantf 
with  the  provisions  of  this  section.     Id. 

215.  See  People  ex  rel.  Troy  v.  Pettit  (Erie  S.  T.  1897),  »9 
Misc.  280 ;  78  S.  R.  256 ;  44  S.  256. 

Appearance. — A  magistrate  has  no  authority  to  require  a  wit- 
ness to  give  an  undertaking  with  sureties  for  his  appearance,  no- 
less  he  believes  him  to  be  an  accomplice  of  the  crime  charged 
People  ex  rel.  Troy  v.  Pettit  (Erie  S.  T.  1897),  19  Misc.  280;  ft 
S.  R.  256 ;  44  S.  256. 

221.  See  L.  1895,  chap.  880,  sec.  2 
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Designation. — The  objection  that  the  designation  of  a 
:rial  term  by  the  justices  of  the  appellate  division  was  not  in 
rtxict  compliance  with  the  provisions  of  the  Constitution  or  the 
statute  at  the  time  of  making  the  designation,  is  not  available  as 
I  ground  of  attack  upon  the  regularity  of  the  indictment  found, 
it  such  term,  by  a  grand  jury  selected  and  organized  under  the 
forms  of  law.     People  v.  Youngs,  151  N.  Y.  210. 

Jurisdiction. — The  grand  jury  has  jurisdiction  to  find  indict- 
nents  for  assault  in  the  first  degree,  committed  within  the  bound- 
aries of  the  county  for  which  it  is  acting.  People  v.  Rockhill,  55 
St.  Rep.  683;  26  N.  Y.  Supp.  222. 

229.  Whence  selected. — Under  chapter  374  of  1881,  the  grand 
jury  of  the  court  is  properly  selected  from  the  towns  in  the  jury 
district  in  which  such  court  is  held.  People  v.  Sebring  (Sup.  Ct. 
O.  &  T.  1895),  69  S.  R.  612;  14  Misc.  31. 

238.  Dismissal. — A  motion  made  to  the  trial  court  to  dismiss  an 
indictment  for  murder,  on  the  ground,  among  others,  that  certain 
persons  not  officers  of  the  law,  had  issued  and  distributed  to  each 
person  on  the  grand  jury  list  a  circular  letter  advising  them  as  to 
their  duties  and  on  other  questions  alleged  to  be  prejudicial  to  the 
defendant,  is  properly  denied,  where  it  appears  that  there  was  no 
proof  that  any  man  was  on  the  panel  who  was  not  a  legally  con- 
stituted juror,  or  even  an  allegation  that  the  evidence  given  before 
the  jury  was  incompetent  in  its  nature  or  insufficient,  if  believed, 
to  warrant  the  indictment.  People  v.  Shea,  69  S.  R.  320;  147  N. 
Y.  78. 

248.  Charge. — It  is  the  duty  of  the  court  to  charge  the  grand 
jury  and  to  explain  their  duties  in  such  manner  and  to  such  ex- 
tent as  in  its  discretion  is  deemed  best.  People  v.  Shea,  69  S.  R. 
320;  147N.  Y.  78. 

260.  See  People  v.  Lytle  (Sup.  Ct.  4  D.  1896),  7  A.  D.  553, 
558;  40  S.  153. 

254.  See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29 
Supp.  641. 

Indictment. — An  indictment  must  charge  the  crime  of  which  the 
defendant  is  accused.     People  v.  Klipfel,  160  N.  Y.  371. 

256.  Inspect  minutes. — It  is  within  the  power  of  the  court,  upon 
an  indictment  for  murder  in  the  first  degree,  to  entertain  a  motion 
to  inspect  the  minutes  of  the  grand  jury,  and  it  is  addressed  to 
its  discretion.  People  v.  Molineux,  27  Misc.  60;  Peofple  v. 
Naughton,  38  How.  430;  Eighmy  v.  People,  79  N.  Y.  546  (560)  ; 
People  v.  Bellows,  1  How.  N.  S.  149.  And  the  fact  that  the  de- 
fendant was  indicted  without  having  had  a  preliminary  examina- 
tion before  a  magistrate  furnishes  a  strong  inducement  to  the 
court  to  look  upon  the  application  with  favor.  People  v.  Moli- 
neux, ante;  People  v.  Naughton,  ante;  People  v.  Bellows,  ante. 
The  defendant  should  be  permitted  to  inspect  the  minutes  of  the 
46 
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grand  jury  without  first  showing  the  court  extraordinary  cause 
or  necessity  therefor.  People  v.  Molineux,  ante.  The  defend- 
ant must  show  cause  which  shall  be  sufficient  in  the  judgment  of 
the  court.  Id.  If  the  indictment  is  found  without  sufficient 
legal  evidence  to  sustain  it,  it  is  not  an  indictment  in  contempla- 
tion of  law,  and  cannot  stand.  People  v.  Clark,  8  N.  Y.  Cr.  169; 
People  v.  Brickner,  id.  221 ;  People  v.  Met.  Trac.  Co.  12  id.  405. 

Illegal  evidence. — The  grand  jury  should  use  the  best  judgment 
they  have  and  should  not  receive  evidence,  known  and  understood 
by  them  to  be  improper  and  illegal.  .People  v.  Molineux,  14  X. 
Y.  Cr.  6;  27  Misc.  79;  92  S.  R.  (58  S.)  155. 

If  the  legal  evidence  before  the  grand  jury  is  such  that,  disre- 
garding the  improper  evidence,  the  indictment  would  still  have  been 
found ;  if  the  jury  were  not  influenced  to  find  the  indictment  by  the 
improper  evidence,  but  by  the  legal  evidence  before  them,  then 
the  court  should  permit  the  indictment  to  stand,  and  the  defend- 
ant to  be  tried  thereon.    Id. 

Legal. — If  the  legal  evidence  before  the  grand  jury  is  such  that, 
disregarding  th^  improper  evidence,  the  indictment  would  still 
have  been  found ;  if  the  jury  were  not  influenced  to  find  the  in- 
dictment by  the  improper  evidence,  but  by  the  legal  evidence  be- 
fore them,  then  the  court  should  permit  the  indictment  to  stand, 
and  the  defendant  to  be  tried  thereon.  People  v.  Molineux. 
27  Misc.  79;  People  v.  Willis,  23  Misc.  568;  People  v. 
Winant,  24  id.  361;  People  v.  Petrea,  92  N.  Y.  128;  People 
v.  Clark,  8  X.  Y.  Cr.  169;  People  v.  Lindenborn,  23  Misc. 
426;  People  v.  Brickner,  8  N.  Y.  Cr.  217;  People  v.  Vaughan,  19 
Misc.  298;  11  N.  Y.  Cr.  388. 

Sufficient. — The  grand  jury  ought  to  find  an  indictment,  when 
the  evidence,  in  their  judgment,  if  unexplained  and  uncontra- 
dicted, warrants  a  conviction  by  a  trial  jury.  People  v.  Willis. 
23  Misc.  568 ;  86  S.  R.  808 ;  52  S.  808 ;  13  N.  Y.  Cr.  255. 

258.  Direction. — The  direction  contained  in  this  provision,  as  to 
what  the  grand  jury  ought  to  do  under  certain  circumstances,  does 
not  impose  upon  the  court  the  duty,  or  even  confer  the  right,  to 
review  their  action,  or  criticise  their  judgment  when  they  have 
failed  to  find  an  indictment.  People  v.  Farrell,  20  Misc.  213;  I* 
N.  Y.  Cr.  310;  79  S.  R.  911 ;  45  S.  911. 

Dismissal. — An  indictment  will  not  be  dismissed  because  of 
some  illegal  evidence  before  the  grand  jury,  if  there  is  sufficient 
legal  evidence  given  which,  if  unexplained,  would  warrant  a 
conviction.  People  v.  Winant,  24  Misc.  361 ;  87  S.  R.  69s:  53 
S.  695. 

Independent  evidence. — The  fact  that  the  defendant  had  there- 
tofore testified,  before  the  same  grand  jury  upon  their  inquiry  into 
a  charge  made  against  a  third  person,  to  acts  which  indicated  that 
he  had,  at  dates  other  than  those  charged  in  the  indictment,  ma* 
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illegal  sales  of  liquor,  and  that  he  was  keeping  a  disorderly  house 
at  a  date  several  weeks  later  than  the  time  charged  in  the  indict- 
ment at  bar,  does  not  justify  a  dismissal  of  the  indictments,  where 
the  uncontradicted  affidavit  of  a  district  attorney  alleges  that  in- 
dependent evidence  was  presented  to  a  grand  jury  sufficient  to 
justify  the  indictment  of  the  defendant  for  certain  illegal  sales  of 
liquor  and  also  for  keeping  a  disorderly  house.  People  v.  Hayes, 
28  Misc.  93;  93  S.  R.  (59  S.)  761.  The  court  will  presume  that 
the  grand  jury  have  done  their  duty  and  did  not  permit  themselves 
to  be  influenced  by  matters  which  were  not  properly  before  them. 
Id. 

It  is  not  the  duty  of  the  court  to  dismiss  an  indictment  upon 
proof  even  of  the  mere  fact  that  improper  evidence  has  been  sub- 
mitted to  a  grand  jury.  Id.  If  the  legal  evidence  before  them 
was  such  that  disregarding  the  improper  evidence  the  indictment 
would  still  have  been  found ;  if  the  jury  were  not  influenced  to  find 
the  indictment  by  the  improper  evidence  but  by  the  legal  evidence 
before  them,  the  indictment  should  be  sustained.  Id. ;  People  v. 
Molineux,  27  Misc.  79,  81. 

Quantum. — This  section  defines  the  quantum  of  evidence  re- 
quired to  find  an  indictment,  and  an  indictment  without  evidence 
or  upon  insufficient  evidence  is  invalid.  People  v.  Vaughan  (Kings 
Co.  Ct.  1897),  19  Misc.  298;  76  S.  R.  959;  42  S.  959;  People  v. 
Brickner,  8  N.  Y.  Cr.  221 ;  People  v.  Clark,  id.  17;  People  tf.  Price, 
6  id.  143. 

Two  indictments. — The  fact  that  a  grand  jury,  which  found  two 
indictments  against  the  accused,  for  the  forgery  of  two  separate 
notes  negotiated  by  him  at  one  time  to  the  same  person,  heard  the 
evidence  of  such  person  as  to  both  the  alleged  forgeries  at  one  ex- 
amination, does  not.  it  seems,  render  the  indictments  illegal. 
People  v.  Rutherford,  47  A.  D.  209. 

280.  Jurisdiction. — The  grand  jury  may  at  any  time  inquire 
into  a  crime  which  has  been  committed  in  the  county,  and  if 
definite  action  be  taken  by  indictment,  every  inferior  tribunal  is 
immediately  ousted  of  jurisdiction,  and  it  makes  no  difference 
whether  the  inferior  tribunal  has  acquired  jurisdiction  of  the  case. 
People  v.  Molineux,  26  Misc.  589. 

262.  Inspection. — In  the  absence  of  a  statutory  limitation,  the 
right  of  the  district  attorney  to  an  inspection  and  examination  of 
all  papers  and  documents  in  the  custody  or  under  the  control  of 
a  city  magistrate  or  of  the  clerk  of  a  city  magistrate's  court  is  ab- 
solute, and  any  such  limitation  claimed  must  be  affirmatively  estab- 
lished. People  ex  rel.  Gardiner  v.  Olmstead,  25  Misc.  346;  89 
S.  R.  472;  55  S.  472;  13  N.  Y.  Cr.  406. 

968.  See  People  v.  Winner,  61  St.  Rep.  786;  80  Hun.  130;  30 
Supp.  54,  and  notes  under  section  315,  post. 

271.  Be-fubmiifiom. — An  order  for  the  resubmission  of  a  charge 
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to  the  grand  jury  is  not  necessary,  in  the  absence  of  a  dismissal 
by  the  prior  grand  jury;  there  can  be  no  dismissal  of  the  charge, 
unless  the  grand  jurv  consider  it  and  take  some  action  upon  it 
People  v.  Sebring  (Sup.  Ct.  O.  &  T.  1895),  69  S.  R.  612;  14 
Misc.  31. 

This  section  directs  that  the  names  of  the  witnesses  examined 
before  the  grand  jury  must  be  endorsed  upon  the  indictment  be- 
fore it  is  presented  to  the  court.  People  v.  Shea,  69  St.  Rep.  320; 
147  X.  Y.  78.  Court  must  direct  such  names  to  be  furnished  to 
defendant,  if  not  so  indorsed.  Id.  When  omission,  no  ground 
for  new  trial.     Id. 

273.  See  People  v.  Peckens,  153  N.  Y.  576,  587. 

275.  See  People  v.  Flaherty,  61  St.*  Rep.  198;  79  Hun,  48:29 
Supp.  641. 

Duplicity. — Under  this  section,  it  will  hardly  do  to  allege  an  act 
in  violation  of  law  by  a  sale  to  two  persons  jointly,  and  to  prove 
the  sale  to  one  independent  of  the  other,  and,  having  given  such 
proof  of  the  act  constituting  the  crime,  the  party  be  permitted  to 
prove  another  additional  act,  especially  under  a  statute  which  de- 
clares that  each  and  even-  violation  of  any  of  its  provisions  *  shall 
be  construed  to  constitute  a  separate  and  complete  offense/'  and 
subject  the  party  accused  of  a  violation,  *4  for  each  violation  on  the 
same  day,  or  on  different  davs,"  to  a  penaltv.  People  v.  Huffman. 
24  A.  D.  233 ;  82  S.  R.  482 ;  48  S.  482 ;  People  v.  Krank.  1 10  N.  Y. 
488 ;  18  N.  E.  242 ;  People  v.  Charbineau,  1 15  N.  Y.  433 ;  22  N.  E. 
271,  which  was  commented  upon  in  People  v.  Wilson,  151  N.  Y. 
409;  45  N.  E.  862. 

False  pretense — An  indictment  for  obtaining  property  by  false 
pretenses  is  sufficient,  if  it  states  and  negatives  one  false  pretense; 
and  if  proved,  the  materiality  and  influence  of  it  is  a  question  for 
a  jury,  unless  it  clearlv  appears  to  be  immaterial.  People  v. 
Peckens,  153  N.  Y.  576,  586;  12  N.  Y.  Cr.  433.  The  purpose 
of  the  averment  of  pretenses  in  the  indictments  is  only  to  give  the 
defendant  notice  of  what  may  be  proved  against  him.  Id.  The 
mode  of  obtaining  property  may  not  be  pleaded.     Id. 

Fraud. — If  a  person  through  the  fraudulent  representations  of 
another  delivered  to  him  a  chattel  intending  to  pass  the  property 
in  it,  the  latter  could  not  be  indicted  for  larceny,  but  only  for  obtain- 
ing the  chattel  under  false  pretenses.  People  v.  Sumner,  33  A.  D. 
338;  87  S.  R.  817;  53  S.  817. 

Where  the  presentation  by  two  coroners  of  one  fraudulent  bill 
for  inquests  has  attached  to  it  separate  statements  of  the  inquests 
held  by  each  which  contain  fraudulent  items,  it  constitutes  bat 
a  single  offense  for  which  both  coroners  may  be  jointly  prosecuted. 
People  v.  Coombs,  36  A.  D.  284;  89  S.  R.  276;  55  S.  276.  It  is 
not  necessary  that  the  indictment  should  negative  every  defense  or 
exculpation  of  the  crime.     Id.    It  is  sufficient  that  it  averred  that 
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the  particular  service  charged  for  was  not  rendered,  and  the  state- 
ment in  the  account  that  certain  inquests  were  held  by  the  ap- 
pellant was  an  essential  part  of  the  description  of  the  service.     Id. 

See  notes  under  section  317,  Penal  Code. 

Indictment. — An  indictment  must  contain  "  a  plain  and  concise 
statement  of  the  act  constituting  the  crime."  People  v.  Polhamus 
(Sup.  Ct.  3  D.  1896),  8  A.  D.  133;  40  S.  491. 

This  section  provides  that  the  indictment  must  contain  a  plain 
statement  of  the  act  constituting  the  crime,  without  unnecessary 
repetition.  People  v.  Evans,  53  St.  Rep.  591,  594;  69  Hun,  226; 
23  N.  Y.  Supp.  717. 

The  settled  rule  of  criminal  pleadings  requires  that  all  the  ele- 
ments which  enter  into  the  definition  of  an  offense  must  be  stated 
in  the  indictment.  People  v.  Stone,  65  St.  Rep.  673 ;  85  Hun,  130 ; 
32  Supp.  511.  So,  the  recognized  and  well-established  rules  of 
criminal  pleading  require,  in  a  case  under  chap.  437  of  1890,  an 
allegation  of  the  name  of  the  person  to  whom  the  offer  to  sell 
was  made,  if  known;  if  not  known,  then  an  allegation  that  they 
were  offered  to  a  person  whose  name  was  unknown.  Id. ;  People 
v.  Burns,  25  St.  Rep.  97;  53  Hun,  274;  6  Supp.  611 ;  7  N.  Y.  Cr. 
92;  People  v.  Gregg,  35  St.  Rep.  757;  59  Hun,  107;  13  Supp. 
114;  People  v.  Pillion,  60  St.  Rep.  810;  78  Hun,  74;  29  Supp. 
267;  People  v.  Olmstead,  56  St.  Rep.  311 ;  74  Hun,  323;  26  Supp. 
818;  People  v.  Dumar,  11  St.  Rep.  19;  106  N.  Y.  502;  People  v. 
Stark,  49  St.  Rep.  ^680;  136  N.  Y.  538. 

Under  437  of  1890,  an  indictment,  which  makes  no  direct  alle- 
gation that  the  required  certificate  was  not  printed  on,  or  attached, 
to  the  packages  of  fertilizer  alleged  to  have  been  offered  for  sale, 
is  insufficient.     People  v.  Stone,  ante. 

The  office  of  an  indictment  is  to  apprise  the  defendant  of  the 
nature  of  the  crime  with  the  commission  of  which  he  stands 
charged,  and  if  it  avers  the  offense  as  the  statute  defines  it,  stating 
all  the  circumstances  which  constitute  such  offense,  it  fulfills  its 
office  and  answers  every  requirement.  People  v.  Drayton,  41  A. 
D.  40 ;  92  S.  R.  (58  S.  )  439 ;  Phelps  v.  People,  72  N.  Y.  334. 

A  count  in  an  indictment,  which  alleges  the  writing  of  a  con- 
tract over  a  genuine  signature,  sufficiently  charges  the  crime  of 
forgery.    People  v.  Drayton,  ante. 

An  indictment  must  contain  a  plain  and  concise  statement  of  the 
act  constituting  the  crime.     People  v.  Klipfel,  160  N.  Y.  371. 

An  indictment  against  a  city  official,  under  section  1551  of  the 
charter  of  the  city  of  New  York,  charging  that  he  approved  bills 
for  city  work  knowing  that  the  requirements  of  sections  413  and 
419,  in  certain  specified  respects,  had  not  been  complied  with,  is 
insufficient  where  there  is  nothing  to  show  that  if  all  the  acts 
charged  had  been  performed  the  city  could  have  been  de- 
frauded, notwithstanding  the  general  allegation  that  each  of  the 
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acts  charged  was  done  willfully  and  with  intent  to  commit  a 
fraud  upon  the  city.     People  v.  Kane,  161  N.  Y.  380. 

Inferences  cannot  be  made  a  substitute  for  an  averment  of  the 
principal  or  material  facts  in  an  indictment.  Id.  the  indictment 
must  positively  allege  the  commission  of  an  offense,  and  the  acts 
constituting  it.     Id. 

An  indictment  must,  at  least,  state  the  crime  which  the  defend- 
ant has  attempted  to  commit ;  in  other  words,  that  the  indictment 
for  an  attempt  to  commit  a  crime  is  not  sufficient,  unless  it  avers 
facts  showing  the  particular  crime  which  was  attempted.    Id. 

Insufficient. — Where,  under  section  527  of  the  Penal  Code, 
there  is  no  averment  in  the  indictment  that  the  scheme,  which  the 
defendant  abetted,  was  to  sell  or  exchange,  or  offer  to  sell  or  ex- 
change, "  counterfeit  "  money,  or  what  purported  to  be  counter- 
feit money,  and  there  is  no  reference  whatever  in  the  indictment 
to  that  purpose,  the  offense  stated  in  the  section  is  not  alleged. 
People  v.  Albow,  ante. 

Larceny. — An  indictment  for  larceny  at  common  law  cannot 
be  upheld  by  proof  only  of  the  procurement  of  property  by  false 
or  fraudulent  representations.  People  v.  Sumner,  33  A.  D.  338; 
87  S.  R.  817;  53  S.  817 

Under  an  indictment  for  grand  larceny  charging  that  the  pris- 
oner "  feloniously  did  steal,  take  and  carry  away  "  $1,000,  the 
property  of  another,  it  is  competent  for  the  prosecution  to  give  evi- 
dence of  larceny  by  trick  and  device,  and  according  to  all  the  cases, 
the  test  of  the  sufficiency  of  the  proof  to  sustain  the  charge  in  the 
indictment  is,  did  the  complainant  intend  to  pass  title  to  the  money 
mentioned  in  the  indictment,  or  did  he  give  that  sum  of  money 
into  the  possession  of  the  defendant  for  a  special  purpose  to  be 
applied  to  that  purpose  only,  and  did  the  defendant,  instead  of  so 
applying  that  money,  appropriate  it  to  his  own  use  ?  People  v. 
Sumner,  33  A.  D.  338;  87  S.  R.  817;  53  S.  817. 

Under  an  indictment  for  grand  larceny  in  the  second  degree  as 
a  second  offense,  the  defendant  cannot  be  found  guilty  as  charged 
in  the  indictment  unless  the  jury  found  that  the  defendant  not 
only  committed  for  larceny  alleged  in  the  indictment,  but  was 
also  convicted  of  the  former  offense  as  alleged.  People  v.  Rdhr. 
25  Misc.  45 ;  87  S.  R.  1005 ;  53  S.  1005. 

The  ordinary  form  of  indictment  for  larceny  is  not  sufficient  to 
reach  an  offense  for  defrauding  under  the  "  green  goods  "  game. 
People  v.  Livingstone,  47  A.  D.  283 ;  People  v.  Durrtar,  106  N.  Y. 
502.  The  pretense  charged  is  not  that  the  money  to  be  given  by 
the  defendants  was  counterfeit,  but  genuine.  People  v.  living- 
stone,  ante.  Though  it  may  not  have  been  the  sole  inducement 
upon  which  the  prosecutor  parted  with  his  money,  still  it  must  hi* 
been  an  inducing  cause  to  some  extent.  Id. ;  People  ex  reL  Phelps 
v.  O.  &  T.  83  N.  Y.  436. 
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Ho  change. — This  Code  has  not  changed  a  procedure  in  framing 
indictments  which  was  previously  sanctioned,  unless  its  language, 
cither  expressly  or  impliedly,  does  so.  People  v.  Adler,  55  St. 
Rep.  669 ;  140  N.  Y.  331 ;  aff'g,  53  St.  Rep.  936. 

An  indictment  for  auditing  a  false  claim  against  a  city  is  de- 
fective, if  it  fails  to  state  that  it  was  the  duty  of  defendant  to 
audit  such  bills.  People  v.  Gleason,  59  St.  Rep.  147;  75  Hun, 
572 ;  27  N.  Y.  Supp.  670. 

Statute. — An  indictment  is  not  insufficient  by  reason  of  an  im- 
perfection in  matter  or  form  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon  the  merits.  People 
v.  Lovejoy,  89  S.  R.  543:  55  S.  543;  13  N.  Y.  Cr.  411.  A  check 
is  sufficiently  described  in  an  indictment  as  a  paper  purporting  to 
be  a  check  for  a  certain  sum  of  money,  alleging  its  value,  and 
to  whom  it  belongs.  Id.  In  a  prosecution  for  larceny,  it  is  com- 
petent for  the  prosecution  to  show,  on  the  question  of  intent,  that 
the  act  in  question  formed  part  of  a  series  of  similar  occurrences 
within  reasonable  limits  as  to  date.     Id. 

Sufficient. — If  the  indictment  states  the  offense  as  the  statute 
defines  it.  the  averment  is  sufficient.  People  v.  Rockhill,  55  St. 
Rep.  681 ;  26  N.  Y.  Supp.  222;  Phelps  v.  People,  72  N.  Y.  344, 
349;  People  v.  Weldon,  20  St.  Rep.  112;  11 1  N.  Y.  569,  574. 

No  essential  element  of  the  crime  can  be  omitted  from  the  in- 
dictment without  destroying  the  whole  pleading.  People  v.  Al- 
bow,  55  St.  Rep.  253;  140  N.  Y.  130;  revg,  53  St.  Rep.  869;  71 
Hun.  123;  24  N.  Y.  Supp.  519.  The  omission  cannot  be  supplied 
by  intendment  or  implication,  and  the  charge  must  be  made 
directly,  and  not  inferentially  or  by  way  of  recital.     Id. 

An  indictment,  framed  under  section  218  of  the  Penal  Code, 
was  held  sufficient  in  People  v.  Barber,  56  St.  Rep.  304;  74  Hun, 
368;  26  N.  Y.  Supp.  417. 

An  indictment  for  assault  in  the  first  degree,  which  charges  that 
defendant,  at  a  specified  time  and  place,  feloniously  and  with  in- 
tent to  kill,  assaulted  two  persons  named,  with  a  loaded  fire-arm, 
and  did  discharge  said  loaded  fire-arm  toward  and  at  said  persons, 
and  did  thereby  hit  and  seriously  wound  them,  contains  a  suffi- 
cient statement  of  the  act  constituting  the  crime  within  the  mean- 
ing of  this  section.    People  v.  Rockhill,  ante. 

An  indictment,  which  alleges  that  the  defendant  presented  a 
claim  for  the  payment  of  a  loss  whereby  it  was  claimed  by  the 
defendant  that  he  had  sustained  damage  by  fire  to  the  extent  of  a 
specified  sum,  and  that  the  company  was  justly  indebted  to  him 
by  reason  of  such  loss  and  contract  of  insurance  in  a  certain  sum, 
and  denies  such  amount  of  loss  and  indebtedness,-  sufficiently 
charges  an  offense  under  section  579  of  the  Penal  Code.  People 
v.  Spiegel,  56  St.  Rep.  727 :  75  Hun,  161 ;  26  N.  Y.  Supp.  1041. 

An  indictment  is  now  good  if  it  contains  sufficient  averments 
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to  inform  the  defendant  of  the  nature  of  the  accusation  again 
him  and  enables  him  to  prepare  his  defense,  and  when  the  recoi 
may  be  admitted  as  a  bar  to  a  second  prosecution  for  the  san 
offense.  People  v.  Willis,  158  N.  Y.  392;  Pontius  v.  People,  I 
N.  Y.  339;  People  v.  Peckens,  153  id.  576.  No  indictment 
insufficient  by  reason  of  an  imperfection  in  matter  of  form  whic 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the  d 
fendant.  People  v.  Willis,  ante.  Neither  presumptions  of  la\ 
nor  matters  of  which  judicial  notice  is  taken,  need  be  stated  in  tl 
indictment.     Id. 

See  People  v.  Thorn,  21  Misc.  130;  12  X.  Y.  Cr.  236:  81  S.  I 
46 ;  47  S.  46. 

Where  an  indictment  contains  different  counts,  each  of  whi< 
technically  describes  a  different  offense,  but  it  is  apparent  fro 
the  general  tenor  of  the  indictment  that  each  count  relates  to  tl 
same  transaction,  and  that  the  introduction  of  separate  counts 
not  for  the  purpose  of  proving  distinct  offenses,  and  where,  as 
this  case,  the  acts  of  conspiracy  were  manifestly  initatory  to,  ar 
were  merged  into  and  consummated  by.  the  crime  of  murder,  su< 
an  indictment  is  good.  People  v.  Thorn,  21  Misc.  130;  12  N. ) 
Cr.  236;  81  S.  R.  46:  47  S.  46.  WTiere  there  is  a  conspiracy: 
commit  a  felony,  and  such  crime  is  subsequently  consummate 
pursuant  to  the  conspiracy,  the  conspiracy  merges  in  the  felon 
so  as  to  prevent  a  prosecution  for  the  conspiracy  itself  as  an  ii 
dependent  crime.  Id. ;  People  v.  McKane,  143  N.  Y.  455:  38  ' 
E.  950;  and  People  v.  Wicks,  11  A.  D.  539;  42  S.  630. 

276.  See  notes  under  the  preceding  section. 

Abortion. — Where  an  indictment  for  abortion  contains  tw 
counts,  one  charging  the  commission  of  the  offense  by  the  use  < 
instruments,  and  the  other,  by  administering  a  drug  or  median 
and  there  is  no  evidence  that  one  of  the  means  charged  had  bet 
used,  the  defendant  is  entitled  to  have  the  jury  so  instructed  upc 
request,  and  a  general  verdict  of  guilty  will  not  render  the  em 
of  a  refusal  harmless.  People  v.  Van  Zile,  62  St.  Rep.  357;  u 
N.  Y.  368;  38  N.  E.  Rep.  880. 

Assault. — Though  an  indictment  for  an  assault  in  the  secon 
degree  upon  a  police  officer  does  not  state  facts  showing  that  tf 
officer  assaulted  was  engaged  in  the  lawful  discharge  of  his-dutic 
the  court  will  not  reverse  a  conviction  where  *it  appears  that  th 
prisoner  was  convicted  onlv  of  an  assault  in  the  third  degrc 
People  v.  Doyle  (Sup.  Ct.  3D.  1896),  11  A.  D.  447;  76  S.  R.  3J9 
42  S.  319. 

Bribery. — Where  an  indictment  contains  counts  charging  brib 
ery  followed  by  a  count  charging  extortion,  and  the  latter  coun 
contains  a  reference  to  the  preceding  counts  which,  if  permitta 
to  be  employed,  renders  it  insufficient,  and,  upon  the  trial,  tb 
prosecution  elects  to  go  to  the  jury  upon  the  extortion  count  atone 
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:,  with  the  consent  of  the  defendant,  the  other  counts  are  re- 
ned  for  the  purpose  of  reference,  and  the  trial  results  in  a  dis- 
reement  of  the  jury  the  court  has  power,  on  a  subsequent  trial  of 
:  indictment,  to  refuse  to  strike  out  the  bribery  counts,  and  may 
ain  such  portion  thereto  as  is  necessary  to  explain  the  reference 
the  counts  for  extortion.     People  v.  McL-aughlin,   150  N.  Y. 

5- 

Conspiracy. — The  defendants  cannot  be  convicted  of  conspiracy 

less  proof  is  given  on  the  part  of  the  people  sufficient  to  estab- 

1  to  the  satisfaction  of  the  jury  one  or  more  of  the  specific  overt 

:s  charged.     People  v.  Willis,  158  N.  Y.  392. 

False  pretenses. — In  cases  of  indictment  under  section  566  of 

1  Penal  Code,  it  is  unnecessary  for  the  people  to  allege  the  value 

the  instrument  which  the  complainant  was  induced  to  sign  by 

1  false  pretense  of  the  defendant.     People  v.  Jeffery,  63  St.  Rep. 

3;   82  Hun,  409;   31  Supp.  267. 

An  indictment  for  false  pretenses,  under  section  528  of  the 

nal  Code,  should  state,  with  reasonable  certainty,  the  represen- 

ions  actually  made,  the  falsity  thereof,  and  the  facts  intended  to 

relied  upon  to  establish  such  falsity.     People  v.  Winner,  61  St. 

p.  783;  80  Hun,  130;   30  Supp.  54. 

Forgery. — An  indictment,  which  alleges  that  the  defendant,  be- 

*  an  attorney  of  the  supreme  court,  did  wrongfully  and  unlaw- 

lly,  with  intent  to  deceive,  "  alter  and  falsify  the  order  and 

:ree  of  the  surrogate  of  Erie  county ; "  setting  out  in  full  the 

ier  of  the  surrogate,  and  containing  the  usual  formal  allegations 

luired  in  forgery  indictments,  is  sufficient  to  charge  a  crime 

der  this  section.    People  v.  Oishei,  12  N.  Y.  Cr.  362;  79  S.  R. 

:  45  S.  49- 

Form. — This  section  contains  a  form  of  indictment  under  the 
•de.  People  v.  Rockhill,  55  St.  Rep.  683 ;  22  N.  Y.  Supp.  222. 
Larceny. — Where  an  indictment,  in  addition  to  the  allegations 
cessary  to  establish  the  offense  of  grand  larceny,  contains  alle- 
tions  of  conspiracy,  it  cannot  be  said  to  charge  separate  crimes, 
len  the  acts  of  conspiracy  were  manifestly  initiatory  of,  and 
;re  merged  into  and  consummated  by,  the  crime  of  larceny, 
ople  v.  Wicks  (Sup.  Ct.  4  D.  1896),  11  A.  D.  539;  76  S.  R.  630; 

S.  630. 

Murder. — An  indictment  in  common  law  form,  stating  the  facts 
nstituting  the  crime  and  charging  the  killing  to  have  been  done 
llfully,  feloniously  and  with  malice  aforethought,  is  sufficient  to 
stain  a  conviction  of  murder  in  the  first  degree,  if  the  proof  as 

the  manner  of  the  commission  of  the  crime  brings  it  within 
e  of  the  statutory  definitions.    People  v.  Constantino,  153  N.  Y. 

;  13  N.  Y.  Cr.  390. 

Statute. — If  there  is  an  exception,  not  in  the  enacting  clause, 
t  in  a  subsequent  clause  or  statute,  the  indictment  need  not 
47 
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negative  it,  but  it  is  matter  of  defense  to  be  shown  by  the  defend- 
ant.   People  v.  Crotty,  12  N.  Y.  Ct.  473;  81  S.  R.  84c;  47  S. 

S45. 

An  indictment  for  larceny,  under  subdivision  2,  section  528  ol 
Penal  Code,  is  sufficient  where  it  alleges  that  the  defendant,  wttk 
having  in  his  possession  as  "  servant,  agent,  attorney  and  bailee r 
the  money  in  question,  appropriated  it  to  his  own  use.  It  is  nd 
necessary  that  the  indictment  should  set  forth  the  facts  showing 
the  agreement  by  which  such  relations  were  created.  People  ▼. 
Dorthy,  13  N.  Y.  Cr.  173;  80  S.  R.  970;  46  S.  970. 

In  framing  an  indictment  on  a  statute,  all  the  circumstances 
which  constitute  the  definition  of  the  crime  in  the  statute,  so  as 
to  bring  the  accused  precisely  within  it,  must  be  stated.  Peopfe 
v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun,  354 
But  no  other  description  of  the  manner  in  which  the  offense  was 
committed  is  necessary  than  that  contained  in  the  statute.    Id. 

An  indictment  for  a  statutory  offense  is  sufficient  when  it 
charges  the  offense  as  the  statute  defines  it.  People  v.  Flaherty, 
61  St.  Rep.  198;  79  Hun.  48;  29  Supp.  641 ;  Phelps  v.  People, 
72  N.  Y.  334;  Tully  v.  People,  67  id.  15.  When  a  crime  has  ft 
general  name,  it  is  desirable,  for  certainty,  that  it  be  inserted  in  the 
indictment,  as  well  as  the  act  which  constitutes  it.  People  v.  Fla- 
herty, ante. 

tTsury. — In  order  to  constitute  a  good  plea  of  taking  usury 
under  this  section,  the  allegations  of  the  indictment  must  charge 
the  usurious  agreement,  specifying  its  terms,  and  the  partictdtf 
facts  relied  upon  to  bring  it  within  the  prohibitive  clause  of  the 
section.  People  v.  Hubbard,  63  St.  Rep.  399;  10  Misc.  104;  31 
Supp.   114. 

278.  See  People  v.  Rockhill,  55  St.  Rep.  683 ;  26  N.  Y.  Supp. 
222;  People  ex  rel.  Young  v.  Hannan,  61  St.  Rep.  726;  9  Misc. 
600;  30  Supp.  370. 

An  indictment  of  one  count  which,  in  terms,  charges  the  defend- 
ant with  the  crime  of  auditing  and  allowing,  as  a  public  officer,  a 
false  and  fraudulent  claim,  is  not  bad  for  duplicity  because,  in  ad- 
dition to  stating  acts  constituting  the  crime  charged,  it  also  states 
acts  constituting  the  crime  of  fraudulently  presenting  a  false  ac- 
count to  a  public  officer  for  allowance.  People  v.  Klipfel,  160  X. 
Y.  37i. 

The  fact  that  an  indictment  in  one  count  describes  more  than 
one  crime  does  not  render  it  bad  for  duplicity,  provided  only  one 
crime  is  charged.    People  v.  Klipfel,  ante. 

Duplicity. — An  indictment  containing  but  one  count  and  charg- 
ing therein  two  distinct  crimes,  is  bad  for  duplicity.  People  f. 
Klipfel,  160  N.  Y.  371.  The  objection  not  only  may,  but  must  be 
taken  by  demurrer.    Id. ;  People  v.  Tower,  135  id.  457. 
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Excise**— A  deposition  charging  a  violation  of  section  31  of 
chapter  401  of  1892,  may  properly  charge  separate  and  distinct 
offenses.  People  v.  Shaver,  37  A.  D.  21 ;  89  S.  R.  701 ;  55  S. 
701. 

Forgery  .—An  mdictment,  which  charges,  in  the  same  count,  the 
offense  of  uttering  forged  paper  and  also  inducing  another  person 
to  commit  the  crime  of  forgery,  is  defective.     Id. 

An  indictment,  which  alleges,  in  one  count,  the  forging  of  an 
instrument  with  intent  to  defraud  a  certain  person  by  offering  it 
to  htm  in  payment  of  goods  purchased,  charges  but  one  offense 
and  contains  only  the  plain  and  concise  statement  of  the  act  consti- 
tuting the  crime,  which  the  statute  requires.  People  v.  Altman, 
70S.  R.  66;  147  N.  Y.  473. 

Fimudnleiit  demand.— An  indictment,  which  charges  that  de- 
fendant is  a  public  officer,  authorized  to  take  part  in  the  auditing 
of  accounts  against  the  county,  and  that  he  corruptly  and  dishon- 
estly aided  in  the  adoption  of  a  resolution,  allowing  the  fraudulent 
demand  set  forth  in  the  indictment,  and  directing  its  payment  by 
the  auditor ;  and  also  charges  in  the  same  count,  that  he  did,  know- 
ingly and  corruptly,  present  such  fraudulent  claim  to  the  auditor 
for  payment,  is  bad  for  duplicity.  It  charges  two  offenses  in  one 
count,  one  under  section  165,  the  other  under  section  672  of  the 
Penal  Code.  People  v.  Stock.  21  Misc.  147;  12  N.  Y.  Cr.  420; 
81  S.  R.  96;  47  S.  96. 

Although  the  presentation  of  a  claim  by  a  supervisor  to  the  au- 
ditor, if  it  were  fraudulent,  was  a  crime  within  the  provisions  of 
section  672  of  the  Penal  Code,  and  not  within  the  provisions  of 
section  165,  under  which  he  was  indicted,  yet  that  the  fact  that 
certain  of  the  defendant's  acts  alleged  in  the  indictment,  when 
standing  alone,  constituted  a  crime  under  section  672,  did  not 
render  the  indictment  demurrable  under  this  and  section  279, 
where  those  acts  were  essential  ingredients  of  the  crime  specified 
in  section  165.  People  v.  Coombs,  36  A.  D.  284 ;  89  S.  R.  276 ; 
55  S.  276. 

Laroeny. — Grand  larceny  and  the  crime  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen,  are  separate,  distinct 
and  independent  offenses,  requiring  different  kinds  of  proof. 
People  v.  Kerns  (Sup.  Ct.  4  D.  1896),  7  A.  D.  535;  40  S.  243; 
People  v.  Baker,  3  Hill,  159;  Hawker  v.  People,  75  N.  Y.  490; 
People  v.  Bruno,  6  Parker,  664;  People  v.  O'Brien,  53  Hun,  496. 
If  more  than  one  crime  is  charged  in  the  indictment,  the  defendant 
may  demur  to  the  indictment  for  that  reason.  People  v.  Kerns, 
ante.  If  the  objection  is  not  taken  by  demurrer,  it  is  waived.  1$. ; 
People  v.  McCarthy,  no  N.  Y.  309;  People  v.  Upton,  38  Hun, 
107. 

Murder. — An  indictment  for  murder  in  the  first  degree,  which 
sets  forth  that  by  certain  means  the  death  of  the  deceased  was 
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accomplished,  and  that  from  the  wounds  and  injuries  which  he 
received  he  died,  charges  but  one  crime  and  in  one  form.  People 
v.  Connors  (Ct.  Sess.  1895),  70  S.  R.  169;   13  Misc.  582. 

One  crime. — An  indictment  drawn  under  sections  508  and  688  of 
the  Penal  Code,  is  for  but  one  crime,  but,  to  determine  its  grade,  it 
is  competent  to  prove,  when  charged,  that  the  defendant  has  been 
guiltv  of  a  previous  offense.  People  v.  Reilly,  97  S.  R.  18;  63 
S.  18. 

Same  crime. — Where  the  accusation  is  of  the  commission  of  a 
certain  crime,  and  the  indictment  sets  forth  two  or  more  offenses 
of  the  same  nature,  based  upon  the  same  or  a  continuous  set  of 
facts,  either  of  which  offenses  makes  him  guilty  of  the  same  crime, 
it  is  not  within  the  inhibition  of  this  and  the  following  section.    Id. 

Separate  counts. — An  indictment  which,  in  separate  counts, 
charges  the  crime  to  have  been  committed  in  one,  or  the  other, 
manner,  is  sufficient.  People  v.  Adler,  55  St.  Rep.  669;  140 
N.  Y.  331 ;  affg  53  St.  Rep.  936. 

This  section  provides  that  the  indictment  must  charge  but  one 
crime,  and  in  but  one  form ;  but  it  is  permitted,  by  the  next  sec- 
tion, to  charge  the  crime  in  the  separate  counts  to  have  been  com- 
mitted in  a  different  manner,  or  by  different  means,  or  where' the 
acts  complained  of  may  constitute  separate  crimes,  to  charge  the 
different  crimes  in  separate  counts.  People  v.  Sebring  (Sup. 
Ct.  O.  &  T.  1895),  69  S.  R.  612;    14  Misc.  31. 

Under  the  law  prior  to  the  enactment  of  the  Code  of  Criminal 
Procedure,  the  joinder  of  separate  and  distinct  misdemeanors 
were  allowable,  when  followed  by  a  single  sentence.  People  v. 
Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133;  40  S.  491 :  Polin- 
sky  v.  People,  73  N.  Y.  69.  This  rule  has  been  changed  by  the 
Code,  so  far  as  indictments  are  concerned,  by  the  provisions  of  the 
above  section.  Id.  This  section  is  not  made  applicable  to  pro- 
ceedings in  courts  of  special  sessions.     Id. 

See  People  v.  Wilson  (Sup.  Ct.  1  D.  1896),  7  A.  D.  326,  335; 
40  S.  107. 

The  effect  of  these  provisions  of  the  Code  of  Criminal  Pro- 
cedure is  to  permit  a  continuance  of  the  former  practice  of  join- 
ing different  crimes  by  separate  counts  when  they  all  relate  to  the 
same  transaction.  People  v.  Wilson,  151  N.  Y.  403;  affg.  7  A. 
D.  326;  40  S.  107. 

Two  offenses. — In  People  v.  Tower,  48  St.  Rep.  438;  135  N.  Y. 
457,  the  indictment,  in  a  single  count,  charged  the  defendant  with 
forging  a  note  and  with  uttering  the  same.  It  was  urged  that  the 
indictment  was  bad  for  charging  two  distinct  offenses  in  a  single 
count.  In  other  words,  it  would  be  a  violation  of  the  Code  to 
unite  two  offenses  in  a  single  count  of  an  indictment.  See  People 
v.  Adler,  ante. 
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279.  See  People  ex  rel.  Young  v.  Hannan,  61  St.  Rep.  726; 
9  Misc.  600 ;  30  Supp.  370. 

See  annotations  under  preceding  section  of  this  Code. 

"  May  "  defined. — The  other  provisions  of  the  Code  in  relation 
to  indictments  prohibit  the  use,  in  this  section,  of  the  word  "  may  " 
as  "  must,"  and  render  the  ordinary,  permissive  meaning  of  the 
word  to  be  proper  meaning  to  be  given  to  it.  People  v.  Rockhill, 
55  St.  Rep.  683 ;  26  N.  Y.  Supp.  222. 

Counts. — The  principle  that,  where  there  are  several  counts, 
some  of  which  are  good,  each  founded  upon  the  same  transaction, 
but  varying  in  some  detail  to  meet  the  proof  which  may  be  offered, 
and  there  is  a  general  verdict  of  guilty  on  all  the  counts,  the  con- 
viction will  not  be  reversed  because  of  a  defective  count,  has  no 
application,  where  the  offense  is  properly  charged  in  all  the  counts, 
and  there  is  no  defective  count.  People  v.  Van  Zile,  62  St.  Rep. 
357;   143  N.  Y.  368;  38  N.  E.  Rep.  380. 

The  effect  of  the  provision  of  this  section,  that,  "  where  the  acts 
complained  of  may  constitute  different  crimes,  such  crimes  may  be 
charged  in  separate  counts,  constituting  an  exception  to  the  pro- 
vision of  section  278,  that  the  indictment  must  charge  but  pne 
crime,"  is  to  permit  a  continuance  of  the  former  practice  of  joining 
different  crimes  by  separate  counts,  where  they  all  relate  to  the 
same  transaction.  People  v.  Wilson,  151  N.  Y.  403;  45  N.  E. 
862 ;  People  v.  Huffman,  24  A.  D.  233 ;  82  S.  R.  482 ;  48  S.  482. 

This  section  permits  the  crime  to  "  be  charged  in  separate  counts 
to  have  been  committed  in  different  manner,  or  by  different 
means,"  or  where  the  same  acts  constitute  different  crimes  they 
may  be  set  out  in  the  indictment  in  separate  counts.  People  v. 
Stock,  21  Misc.  147;  12  N.  Y.  Cr.  420:  81  S.  R.  96;  47  S.  96; 
People  v.  Wilson,  ante;  People  v.  Adler,  140  N.  Y.  331 ;  35  N.  E 
644. 

In  this  state,  whether  the  people  shall  be  required  to  elect  rests 
largely  in  the  discretion  of  the  trial  court.  People  v.  Flaherty,  84 
S.  R.  574;  50  S.  574;  People  v.  Baker,  3  Hill,  159;  People  v. 
Austin,  1  Park.  R.  154;  Nelson  v.  People,  23  N.  Y.  293,  297; 
People  v.  Wright,  136  N.  Y.  625,  631 ;  32  N.  E.  629. 

Murder. — Where  an  indictment  for  homicide  charges  the  crime 
to  have  been  committed  in  but  one  way.  and  that  by  violence,  it 
does  not  come  under  this  section.  People  v.  Connors  (Ct.  Sess. 
1895),  70  S.  R.  169:   13  Misc.  582. 

280.  Time. — It  is  not  necessary  to  state  in  an  indictment  the 
precise  time  at  which  the  crime  was  committed.  People  v.  Pol- 
hamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133;  40  S.  491. 

Under  an  indictment  charging  defendant  with  having  sexual 
intercourse  with  a  female  under  sixteen  years  of  age,  time  i$  not  a 
material  ingredient  of  the  felony  charged,  except  that  the  act 
charged  as  a  crime  must  have  been  committed  before  the  girl  be- 
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came  sixteen  years  of  age.    People  v.  Flaherty,  84  S.  R.  574;  50 

s.  574. 

Where  the  deposition  alleges  sales  of  liquors  within  three 
months,  to  other  parties  not  named,  it  is  not  necessary  to  state  the 
precise  time  at  which,  or  the  names  of  the  persons  to  whom,  such 
sales  were  made.  People  v.  Shaver,  37  A.  D.  21 ;  89  S.  R.  701; 
55  S.  701. 

282.  Sufficient. — An  indictment  for  grand  larceny  in  the  second 
degree  which  charges  the  defendant  with  stealing  "  one  hundred 
and  fifty  dollars  of  the  kind  of  money  or  the  denomination  of 
which  is  to  this  grand  jury  unknown/'  is  sufficient.  People  v. 
Spencer,  27  Misc.  491 ;  92  S.  R.  (58  S.)  1127. 

The  allegation  must  be  deemed  equivalent  to  saying  that  the 
defendant  stole  one  hundred  and  fifty  dollars  in  money  of  lawful 
value  and  that  the  grand  jury  do  not  know  whether  the  money  was 
in  bills,  gold  or  silver,  or  what  was  the  size  of  the  bills  or  coin.    Id. 

The  court  can  take  judicial  notice  of  the  fact  that  there  is  noth- 
ing now  in  circulation  as  money  which  has  not  that  value.  Id. 
"  In  common  language  "  the  word  "  money  M  "  in  its  usual  ac- 
ceptation," means  money  of  full  and  lawful  value.     Id. 

283.  Statute. — This  section  does  not  require  that  the  words 
used  in  the  statute  need  be  strictly  pursued  in  an  indictment,  but 
the  indictment  is  good  if  it  follows  the  language  of  the  statute 
defining  the  crime.  People  v.  Cleary  (Ct.  Sess.  1895),  70  S.  R. 
209;  13  Misc.  546. 

See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29  Supp. 
641. 

284.  subd.  6. — This  subdivision  provides  that  an  indictment 
shall  be  held  sufficient,  when  the  act  or  omission,  charged  as  the 
crime,  is  plainly  and  concisely  set  forth.  People  v.  Evans,  53  St 
Rep.  591,  594;  69  Hun,  226 ;  23  N.  Y.  Supp.  717. 

It  is  not  necessary  that  the  offense  should  be  charged  in  the 
language  of  the  statute,  but  it  is  sufficient  if  the  criminal  act  is 
set  forth  by  words  which  plainly  describe  the  offense,  though  words 
other  than  those  of  the  statute  are  used.  People  v.  Helmer,  13 
A.  D.  426 ;  77  S.  R.  642 ;  43  S.  642. 

Sufficient. — An  indictment  is  sufficient  if  the  act  or  omission 
charged  as  a  crime,  is  plainly  and  concisely  set  forth  with  such  a 
degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment 
according  to  the  right  of  the  case.  •  People  v.  Helmer,  154  N.  Y. 
596:  13  N.  Y.  Cr.  1.  No  indictment  is  insufficient  by  reason  of 
any  imperfection  in  matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant,  upon  the 
merits.     Id. 

See  People  v.  Rockhill.  55  St.  Rep.  684;  26  N.  Y.  Supp.  222; 
People  v.  Evans,  53  St.  Rep.  591 ;  69  Hun,  226;  23  N.  Y.  Supp. 
717- 
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See  People  v.  Peckens,  153  N.  Y.  576,  587. 

285.  Matter  of  form. — No  indictment  is  insufficient,  nor  can  the 
trial,  judgment  or  other  proceedings  thereon  be  affected,  by  reason 
of  an  imperfection  in  matter  of  form,  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant,  upon  the 
merits.     People  v.  Spencer,  2,j  Misc.  491 ;  92  S.  R.  (58  S.)  1127. 

If  it  can  be  understood  from  the  indictment  that  the  act  con- 
stituting the  crime  is  plainly  and  concisely  set  forth  and  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment 
upon  a  conviction  according  to  the  right  of  the  case,  the  indict- 
ment is  sufficient.     Id. 

An  indictment  which  is  sufficient  to  inform  the  defendant  of  the 
nature  of  the  accusation  against  him;  to  enable  him  to  prepare 
his  defense ;  to  leave  the  court  in  no  doubt  as  to  the  act  for  which 
it  should  inflict  punishment,  in  event  of  conviction;  to  admit 
of  the  record  as  a  bar  to  a  second  prosecution  for  the  same  of- 
fense, meets  the  requirements  of  the  Code.     Id. 

Compensation. — The  intention  was  to  limit  the  aggregate  com- 
pensation of  counsel,  continuously  employed  in  the  case,  to  the 
sum  of  $500.  People  ex  rel.  Czaki  v.  Coler,  44  A.  D.  183;  94  S. 
R.  (60  S.)  656. 

The  section  refers  to  services  rendered  by  counsel  in  pursuance 
of  an  assignment  in  a  case  where  the  offense  charged  in  the  indict- 
ment is  punishable  by  death,  or  on  appeal  from  a  judgment  of 
death.     Id. 

The  limitation  of  the  sum  to  $500  is  for  services  extending 
through  the  whole  case  and  in  all  its  stages,  and  there  is  no 
authority  to  grant  more  than  $500  and  expenses  to  the  counsel 
who  conducts  the  defense  at  the  trial  and  argues  the  appeal.     Id. 

Actual  expenses  on  the  appeal  may  be  allowed  under  the 
original  appointment,  but  nothing  more.     Id. 

When  services  are  rendered  by  counsel,  assigned  by  the  court, 
on  an  appeal  from  a  judgment  of  death,  the  court  by  which  the 
appeal  is  finally  determined  may  allow  such  counsel  his  personal 
and  incidental  expenses  and  reasonable  compensation  for  his  serv- 
ices in  such  court,  not  exceeding  the  sum  of  $500.  People  v. 
Barone,  161  N.  Y.  475. 

The  failure  of  counsel  for  defendant  on  appeal  in  a  capital  case, 
to  aid  the  court  by  causing  a  case  to  be  made  so  as  to  simplify  and 
shorten  the  examination  of  the  record,  may  properly  be  considered 
in  passing  upon  his  application  for  compensation  under  this  sec- 
tion.    Id. 

Upon  appeal  in  a  case  in  which  the  indictment  was  found  after 
the  amendment  of  1897,  a  case  should  be  made,  settled  and  signed, 
containing  only  so  much  of  the  evidence  and  proceedings  as  is 
material  to  the  questions  to  be  raised,  and  k  is  improper  to  bring 
up  a  transcript  of  the  stenographer's  minutes.     Id. 
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Sufficient. — Where  an  imperfection  in  failing  to  charge  two 
crimes,  arising  from  one  act,  in  separate  counts,  if  any  exists  in 
such  case,  is  not  such  as  to  prejudice  the  defendant,  the  indictment 
is  sufficient  under  this  section.  People  v.  Rockhill,  55  St  Rep. 
683;  26  X.  Y.  Supp.  222. 

See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  48;  29  Supp. 
641. 

286.  See  People  v.  Flaherty,  61  St.  Rep.  198;  79  Hun,  49;  29 
Supp.  641. 

293.  Variance. — Under  this  section,  the  variance  between  the 
indictment  and  the  proof,  in  that  the  former  charged  that  the 
claim  was  presented  to  the  auditor  of  the  city,  while  the  proof 
tended  to  show  that  the  claim  was  submitted  for  action  to  the 
second  deputy  auditor,  could  have  been  cured  by  an  amendment 
to  the  indictment.  People  v.  Coombs,  36  A.  D.  284;  89  S.  R. 
276 ;  55  S.  276. 

308.  Allowance. — Legislature  intended  to  limit  the  aggregate 
amount  to  be  allowed  to  counsel  assigned  by  the  court  to  defend 
a  person  indicted  for  an  offense  punishable  by  death  to  the  sum 
of  $500,  regardless  of  the  number  of  counsel  assigned,  and  also  to 
allow  the  personal  and  incidental  expenses  of  the  counsel.  People 
v.  Heiselbetz,  85  S.  R.  685 ;  51  S.  685 ;  13  N.  Y.  Cr.  223.  See 
26  Misc.  100. 

313.  People  v.  Winner,  61  St.  Rep.  786;  80  Hun,  130;  30  Supp. 
54,  and  note  under  section  315,  post. 

Dismissal. — A  motion  to  set  aside  or  quash  an  indictment  is  re- 
stricted, excepting  constitutional  defects,  to  grounds  specified  in 
this  section  of  the  Criminal  Code.  People  v.  Willis,  23  Misc. 
568;  86  S.  R.  808;  52  S.  808;  13  N.  Y.  Cr.  255.  Section  671  of 
such  Code  is  merely  a  substitute  for  a  nolle  prosequi  under  the 
old  practice.     Id. 

Motion  made  by  defendants  before  trial  to  dismiss  an  indict- 
ment, except  where  constitutional  rights  of  the  defendants  were 
affected,  is  limited  to  the  two  grounds  specified  in  this  section. 
People  v.  Winant,  24  Misc.  361 ;  87  S.  R.  695 ;  53  S.  695. 

Motion  to  set  aside  indictment.— On  a  motion  to  set  aside  an  in- 
dictment, no  other  grounds  than  those  specified  can  be  considered. 
People  v.  Rutherford,  47  A.  D.  209. 

A  motion  to  set  aside  an  indictment  can  be  made  only  in  the  two 
cases  mentioned  in  this  section.  People  v.  Rutherford,  47  A.  D. 
209. 

An  order  denying  a  motion  to  set  aside  an  indictment  made 
upon  a  ground  not  specified  in  that  section  is  not  appealable.  Peo- 
ple v.  Rutherford,  47  A.  D.  209. 

321.  Special  sessions. — The  provisions  as  to  demurrers  are  not 
made  applicable  to  proceedings  in  courts  of  special  sessions.  Peo- 
ple v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133;  40  S.  491. 
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323.  Assignment. — See  People  v.  Williams  (Sup.  Ct.  4  D. 
1895O  71  S.  R.  541 ;  92  Hun,  354. 

Though  the  provisions  of  section  2,  article  6  of  the  Constitu- 
tion, and  of  section  232  of  the  Code  of  Civil  Procedure,  limit  the 
justice  of  the  appellate  division  of  the  supreme  court  to  assigning 
justices  of  the  department  in  which  the  appellate  division  is 
located  to  the  duty  of  holding  trial  terms  therein,  yet,  if  a  justice 
of  a  department  is  assigned  by  the  justice  of  another  appellate 
division  to  hold  a  trial  term  in  their  department,  by  an  assign- 
ment purporting  to  be  made  under  the  above  section,  such  formal 
assignment  is  in  effect  a  mere  invitation;  it  may  be  accepted  or 
declined,  but  if  accepted  by  the  justice,  he  has  jurisdiction  to  hold 
the  term,  provided  he  is  not  a  member  of  an  appellate  division, 
by  force  of  section  6,  article  6  of  the  Constitution.  People  v. 
Herrmann,  140  N.  Y.  190. 

Different  counts. — An  indictment  which,  charging  the  de- 
fendant with  the  crime  of  forgery  in  the  second  degree,  sets  forth 
the  different  means,  by  which  it  was  committed,  in  different 
counts,  is  not  demurrable.  People  v.  Adler,  55  St.  Rep.  669 ;  140 
N.  Y.  331 ;  aff'g  53  St.  Rep.  936. 

Ground  of. — It  is  ground  of  demurrer,  under  this  section,  if  the 
indictment  does  not  substantially  conform  to  the  requirements 
of  sections  275  and  276,  ante.  People  v.  Sf one,  65  St.  Rep.  673 ; 
85  Hun,  130;  32  Supp.  511. 

Joint  sale. — An  indictment,  which  charges  that  on  a  specified 
day  two  persons  named  "  willfully  and  maliciously,  wrongfully 
and  unlawfully  did  sell  and  cause  to  be  sold  distilled,  etc.,  liquors, 
ale,  beer  and  wine  in  quantities  of  less  than  five  gallons  at  a  time 
by  retail  to  be  drank  on  the  premises,  to  A,  B,  and  divers  Other 
persons,  etc.,"  charges  a  joint  sale  to  the  persons  named,  etc.,  and 
is  not  demurrable  as  joining  two  crimes.  People  v.  Schmidt,  19 
Misc.  458;  12  N.  Y.  Cr.  282:  78  S.  R.  (44  S.)  607. 

331.  When  taken. — This  section  of  the  Code  excepts  from  its 
provisions  that  the  objections  mentioned  in  section  323,  post,  can 
be  raised  only  by  demurrer,  but  provides  that  the  objection  that 
the  facts  stated  do  not  constitute  a  crime  may  be  taken  at  the  trial, 
under  the  plea  of  not  guilty,  and  in  arrest  of  judgment.  People 
v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun,  354. 

332.  Former  acquittal — The  plea  of  former  acquittal  is  not  sus- 
tained, unless  there  were  a  lawful  trial  and  conviction.  People  v. 
Connor,  58  St.  Rep.  632 ;  142  N.  Y.  130;  aff'g,  48  St.  Rep.  25.  If 
the  former  trial  was  before  a  court,  one  of  the  members  of  which 
was  related  to  the  defendant  within  the  prohibited  degree,  then 
the  court  was  improperly  constituted  and  without  jurisdiction  in 
the  case.  Id.  The  result  would  be  a  mis-trial  and  no  bar  to  an- 
other trial.    Id. 
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Plea  of  guilty. — This  section  does  not  provide  that  a  man  may 
not  plead  guilty  of  any  crime  whatever,  but  simply  that  no  man 
shall  be  convicted  upon  such  a  plea,  where  the  punishment  is  by 
death  or  imprisonment  for  life.  People  v.  Smith,  60  St.  Rep.  246; 
78  Hun,  179;  28  Supp.  912. 

Separate  trials. — The  defendant  has  no  right  to  separate  trials 
before  separate  juries  of  each  issue  raised  by  the  pleadings.  Id. 
Where  there  are  but  one  indictment  and  but  one  charge,  the  de- 
fendant's plea  constitutes  his  answer  and  defense  to  the  accusa- 
tion, and  he  is  entitled  to  but  one  trial  and  can  demand  but  one 
jury.  Id.  The  order  in  which  the  issues  should  be  disposed  of 
is  a  matter  in  the  discretion  of  the  court,  which  has  power  to 
direct  them  to  be  tried  separately  or  together.     Id. 

335.  Withdrawal. — It  is  discretionary  with  the  court  whether 
it  will  allow  a  defendant  to  withdraw  a  plea  of  not  guilty  in  order 
that  he  may  make  a  motion  to  set  aside  an  indictment  upon  the 
ground  that  there  were  more  persons  acting  upon  the  grand  jury 
than  were  by  law  entitled  to  act  thereon.  People  v.  Doyle  (Sup. 
Ct.  3  D.  1896),  11  A.  D.  447;  76  S.  R.  319;  42  S.  319.  * 

344.  Eemoval. — The  defendant  has  a  right  to  apply  for  a  re- 
moval of  the  action  to  another  county  before  trial  upon  the  ground 
that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  where 
the  venue  is  laid.  People  v.  McLaughlin,  150  N.  Y.  365.  A 
special  term  has  no  jurisdiction  to  set  aside  a  discretionary  stay 
granted  by  a  judge,  in  order  to  furnish  time  for  an  application  to 
remove  the  place  of  trial.     Id. 

346.  Change  of  place  of  trial. — This  section  requires  that  a 
notice  of  at  least  ten  days  shall  be  given  by  a  defendant  in  a  crim- 
inal action  of  a  motion  to  the  supreme  court  to  change  the  place 
of  trial  to  another  county  on  the  ground  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the  indictment  was  found. 
People  v.  McLaughlin  (Sup.  Ct.  Sp.  T.  1895),  69  S.  R.  252;  13 
Misc.  287.  When  such  a  notice  is  given,  the  supreme  court  has 
no  jurisdiction  to  order  the  defendant  to  make  his  motion  forth- 
with.    Id. 

Where  made. — This  section  provides  that  a  motion  to  change  the 
place  of  trial  of  any  criminal  action  must  be  made  to  the  supreme 
court  at  a  special  term  in  the  district  upon  notice  of  at  least  ten 
days  to  the  district  attorney  of  the  county  where  the  indictment 
was  pending,  with  a  copy  of  the  affidavits  or  other  papers 
which  the  application  was  founded.  People  v.  McLaughlin  (J 
Ct.  1  D.  1896),  2  App.  Div.  408. 

Such  time  the  court  cannot  properly,  by  an  order  to  show  cause, 
shorten.  Id.  But,  if  it  does  so,  its  action  is  erroneous,  but  not 
void.  Id.  The  defendant  has  a  right  to  say,  when  a  motion  to 
change  the  place  of  trial  of  an  indictment  shall  be  made.  Id.  If 
the  day  which  he  fixes  is  so  far  off  that  a  delay  of  the  trial  until 
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that  time  will  obstruct  the  administration  of  justice,  the  court  may 
vacate  the  stay  granted  upon  a  proper  motion  for  that  purpose, 
or  may  impose  an  earlier  hearing  of  the  motion  as  a  condition  of 
allowing  the  stay  to  remain  in  force.  Id.  But  the  court  has  no 
power  to  fix  any  other  time  than  that  named  by  the  defendant  for 
the  hearing  of  the  motion.     Id. 

347.  Stay.— See  People  v.  McLaughlin  (Sup.  Ct.  Sp.  T.  1895), 
69  S.  R.  252;  13  Misc.  287. 

The  act  provides  that  to  enable  the  defendant  to  make  the  ap- 
plication, a  justice  of  the  supreme  court  may,  in  his  discretion  for 
good  cause  shown  by  affidavit,  make  an  order  staying  the  trial  of 
an  indictment  until  the  hearing  and  decision  of  the  motion.  Peo- 
ple v.  McLaughlin  (Sup.  Ct.  1  D.  1896),  2  App.  Div.  408. 

363.  See  dissenting  opinion  in  People  v.  Olmstead,  56  St.  Rep. 
314;  74  Hun,  323;  26  N.  Y.  Supp.  818. 

376.  Disqualification. — A  juror  cannot  be  disqualified  by  asking 
questions  with  reference  to  his  views,  or  the  effect  that  would  be 
produced  upon  his  mind  by  certain  evidence  which  may  be  in- 
troduced on  the  trial.  People  v.  Hughson,  184  N.  Y.  153;  12  N. 
Y.  Cr.  485.  The  fact  that  the  juror  does  not  approve  of  the 
carrying  of  a  revolver  or  other  concealed  weapon  in  violation  of 
the  statute,  does  not  necessarily  disqualify  him  from  serving  upon 
a  jury,  or  prevent  him  from  determining  the  guilt  or  innocence 
of  the  accused  as  an  impartial  juror.     Id. 

Where  it  is  obvious  from  the  proof  given  that  the  juror  whose 
name  is  called  is  not  competent  or  indifferent  between  the  parties 
the  court  may,  even  in  the  absence  of  a  formal  challenge,  reject 
or  excuse  him.  People  v.  Decker,  157  N.  Y.  186;  13  N.  Y.  Cr. 
364.  Where  it  is  manifest  from  the  juror's  own  statement  that, 
if  the  case  assumes  a  condition  that  is  liable  to  arise  on  the  trial, 
he  will  not  be  controlled  by  the  law  and  evidence,  he  should  not  be 
permitted  to  serve  as  a  juror  in  a  case  where  such  a  question  may 
be  involved.  Id.  Where,  when  the  impanelling  of  a  jury  is  com- 
pleted, the  defendant  still  has  a  number  of  preemptory  challenges, 
so  that  he  may  challenge  any  juror  upon  the  panel  with  whom  he 
was  not  satisfied,  his  substantial  rights  are  not  so  affected  as  to 
warrant  a  reversal  of  his  conviction.     Id.  • 

Foreign  nationality. — The  question  as  to  the  capacity  of  a  juror 
of  foreign  nationality  to  understand  the  language  in  which  court 
proceedings  are  conducted,  his  general  intelligence,  his  power  of 
comprehending  the  evidence  as  offered  by  the  witnesses,  and  many 
other  points,  must  necessarily  be  considered  by  the  court  in  de- 
termining the  general  competency  of  a  juror.  People  v. 
Spiegel,  56  St.  Rep.  727;  75  Hun,  161 ;  26  N.  Y.  Supp.  1041.  In 
the  case  last  cited,  the  trial  court  held,  from  what  appeared  be- 
fore it  upon  the  examination  of  the  juror,  that  he  was  not  com- 
petent to  serve,  because  of  his  possible  unfamiliarity  with  the  Ian- 
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guage,  and  because  his  business  was  such  that  his  attention  would 
be  distracted.  The  appellate  court  held  that  such  findings  should 
not  be  lightly  interfered  with,  and  that  it  was  not  so  clearly  shown 
that  the  juror  was  competent  that  it  would  reverse  the  conviction 
upon  such  ground. 

General. — The  constitutional  provision  does  not,  however,  pre- 
vent the  legislature  from  regulating  the  method  of  procuring  and 
impanelling  a  jury;  and,  if  the  defendant  does  not  take  advan- 
tage of  statutory  provisions  designed  to  protect  his  rights,  he  should 
not  complain,  in  the  absence  of  proof  of  injury.  People  v.  Mack, 
35  A.  D.  114;  88  S.  R.  698;  54  S.  698;  13  N.  Y.  Cr.  401. 

Incompetent. — A  juror  who,  on  challenge,  testifies  in  substance 
that  he  will  not  give  the  proper  effect  to  the  testimony  of  an 
accomplice  or  informer,  where  such  witness  will  be  sworn  on  the 
part  of  the  people,  is  not  indifferent  between  the  parties.  People 
v.  Mahony,  56  St.  Rep.  143 ;  73  Hun,  601 ;  26  N.  Y.  Supp.  257. 

Intelligent. — The  question  whether  a  trial  juror,  in  a  criminal 
action,  is  intelligent,  within  the  meaning  of  section  1079  °f  tnc 
Code  of  Civil  Procedure,  is  one  to  be  decided  by  the  trial  judge, 
and  the  decision  must  rest  in  his  good  judgment  and  sound  dis- 
cretion. People  v.  McLaughlin  (Sup.  Ct.  1  D.  1896),  2  App. 
Div.  419.  It  must  be  determined  from  the  evidence  given  by  the 
jurors  themselves,  the  manner  in  which  they  answer  the  questions 
put  to  them,  their  demeanor  while  under  examination,  their  ap- 
preciation and  understanding  of  the  language  used  in  the  ques- 
tions addressed  to  them,  and  their  appreciation  of  the  questions 
of  fact  and  the  principles  of  law  to  which  their  attention  is  called 
Id. 

The  employment  of  extraordinary  educational  tests  in  the  ex- 
amination of  jurors  is  not  to  be  encouraged.  People  v.  McLaugh- 
lin, 150  N.Y.  365. 

Opinion. — Unless  satisfied  that  the  juror  does  not  entertain  such 
present  opinion  or  impression  as  will  influence  his  verdict,  a  chal- 
lenge must  be  sustained  under  the  last  part  of  this  subdivision. 
Id.  But,  if  the  juror  on  oath  states  that  he  believes  that  an 
opinion  or  impression  formed  with  reference  to  the  guilt  or  in- 
nocence of  the  defendant  will  not  influence  his  verdict,  and  if  the 
court  is  satisfied  that  he  does  not  entertain  such  a  present  opinion 
or  impression  as  will  influence  his  verdict,  the  juror  is  competent 
within  the  language  of  the  second  part  of  this  subdivision.  Id. 
The  declaration  of  the  juror  upon  this  point  must  be  equivocal 
and  cannot  be  qualified  or  conditional.  Id.  The  extent  of  the 
examination  to  which  the  trial  juror  can  be  subjected  is  largely  in 
the  discretion  of  the  trial  judge.     Id. 

The  existence,  on  the  part  of  a  person  called  as  a  juror,  of  an 
opinion  as  to  the  guilt  or  innocence  of  a  person  charged  with  a 
crime  constitutes  prima  facie  a  disqualification.     People  v.  Wil- 
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marth,  156  N.  Y.  566;  13  N.  Y.  Cr.  286.  But  it  does  not  con- 
clusively establish  disqualification,  for  the  statute  steps  in  and  pro- 
vides that  the  existence  of  such  an  opinion  or  impression  "  is  not 
a  sufficient  ground  of  challenge  for  actual  bias,  to  any  person 
otherwise  legally  qualified,  if  he  declare  on  oath  that  he  believes 
that  such  opinion  or  impression  will  not  influence  his  verdict,  and 
that  he  can  render  an  impartial  verdict,  according  to  the  evidence, 
and  the  court  is  satisfied  that  he  does  not  entertain  such  a  present 
opinion  or  impression  as  would  influence  his  verdict.,,  Id.  After 
a  juror  makes  the  declaration  provided  for  by  the  statute,  then  it  is 
for  the  trial  court  to  determine  whether  the  juror  does  not  enter- 
tain such  a  present  opinion  or  impression  as  will  influence  his  ver- 
dict; and  the  decision  made  in  such  a  case  is  necessarily  one  of 
fact,  not  reviewable  in  this  court.  Id.  But,  if  he  fails  to  make 
such  a  declaration,  then  the  disqualification  prima  facie  estab- 
lished by  his  answers  is  not  overborne,  and  a  decision  by  the 
trial  court  that  the  juror  does  not  entertain  such  a  present  opinion 
or  impression  as  will  influence  his  verdict  is  without  evidence  to 
support  it.     Id. 

Overruling  challenge  for  cause. — There  has  been  some  misap- 
prehension as  to  the  rule  governing  appellate  courts  in  reviewing 
decisions  of  trial  courts  overruling  challenges  for  cause  made  by 
defendants  in  criminal  cases.  People  v.  Larubia,  55  St.  Rep.  457 ; 
140  N.  Y.  87;  aff'g,  S3  St.  Rep.  415. 

In  Freeman  v.  People,  4  Denio,  9,  some  of  the  challenged 
jurors  were  allowed  to  sit  and  others  were  peremptorily  chal- 
lenged, after  the  challenge  for  cause  by  the  defendant  had  been 
overruled.  It  was  held  that,  as  to  the  jurors  who,  after  challenge 
for  cause  had  been  overruled,  were  excluded  upon  peremptory  chal- 
lenge, the  exceptions  taken  upon  the  trial  of  the  challenge  were 
unavailable.  The  decision  of  the  court  in  this  case,  that  the  use  of 
a  peremptory  challenge,  after  challenge  for  cause  has  been  over- 
ruled, precludes  the  party  from  availing  himself  of  any  exception 
taken  upon  the  trial  of  the  challenge  for  cause,  has  never  been 
overruled.  See  People  v.  Larubia,  ante.  This  point  was  not  in- 
volved in  the  case  of  People  v.  McQuade,  18  St.  Rep.  288;  no  N. 
Y.  284.  The  doctrine  was  explained  and,  perhaps,  qualified  in 
People  v.  Casey,  96  N.  Y.  115,  which  held  that  it  did  not  apply  in 
a  case  where  it  appeared  that,  before  the  jury  were  fully  im- 
panelled, all  the  peremptory  challenges  of  a  defendant  had  been 
exhausted. 

The  cases  of  People  v.  Bodine,  1  Denio,  281,  and  Freeman  v. 
People.  4  id.  9,  established  the  principle  that  an  error  in  the  rul- 
ing of  the  trial  judge  on  the  trial  of  a  challenge  for  cause,  inter- 
posed by  the  defendant,  to  which  exception  was  duly  taken,  was 
not  waived  by  the  omission  of  the  defendant  to  exercise  the  right 
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of  peremptory  challenge  though,  when  the  jury  was  completed, 
he  had  peremptory  challenges  unused. 

The  court  of  appeals,  in  People  v.  McQuade,  18  St.  Rep.  288; 
no  N.  Y.  284,  followed  the  decisions  in  People  v.  Bodine  and 
Freeman  v.  People,  supra,  upon  this  point.  See  People  v.  Laru- 
bia.  ante. 

In  People  v.  McQuade,  ante,  three  jurors  challenged  by  the  de- 
fendant for  bias  were  held  by  the  trial  court  to  be  competent,  and 
to  this  ruling  exception  was  taken  by  the  defendant.  The  chal- 
lenged jurors  sat  as  jurors  in  the  case.  The  court  of  appeals  held 
that  the  jurors  challenged  were  not  competent,  and  that  the  chal- 
lenges should  have  been  sustained.  The  point  was  taken  in  be- 
half ui  the  people  that  the  defendant  could  have  challenged  them 
peremptorily,  and  that  no  legal  injury  resulted  from  the  erroneous 
ruling  since  it  appeared  that,  when  the  jury  was  sworn,  the  de- 
fendant had  four  available  peremptory  challenges.  The  court 
overruled  this  contention  upon  the  authority  of  People  v.  Bodine 
and  Freeman  v.  People,  ante. 

In  People  v.  Carpenter,  1  St.  Rep.  648;  102  N.  Y.  240,  the  doc- 
trine of  Freeman  v.  People,  ante,  was,  in  substance,  reasserted 
by  the  court,  but  the  decision  was  placed  on  the  ground  that  the 
jururs  challenged  were  competent.     Sec  People  v.  Larubia,  ante. 

In  case  last  cited,  the  challenged  person  did  not  sit  as  a  juror. 
The  defendant  did  not  see  fit  to  stand  upon  his  exception  to  the 
competency  of  the  juror,  but  excluded  him  upon  peremptory  chal- 
lenge, and,  when  the  jury  was  sworn,  he  had  a  large  number  of 
peremptory  challenges  unused. 

Qualification. — In  case  the  challenged  juror  testifies  that  he  be- 
lieves that,  notwithstanding  the  opinion  he  has  formed,  such  opin- 
ion or  impression  will  not  influence  his  verdict,  and  that  he  can 
render  an  impartial  verdict,  it  is  not  error  to  receive  him  as  a 
juror.  People  v.  Flaherty,  84  S.  R.  574;  50  S.  574;  People  v. 
Cornetti,  92  N.  Y.  85;  People  v.  Carpenter,  102  id.  238;  6  N.  E. 
584;  People  v.  McGonegal,  136  N.  Y.  62;  32  N.  E.  616.  An 
opinion  formed  because  defendant  had  been  suspended  from  the 
priesthood  does  not  necessarily  render  a  juror  incompetent.    Id. 

Where  a  juror  states  that  he  has  a  decided  opinion  as  to  de- 
fendant's guilt  or  innocence  which  it  would  take  evidence  to  re- 
move, and  that  he  does  not  think  he  would  be  prejudiced,  chal- 
lenge for  actual  bias  should  be  sustained.  People  v.  Wilmarth, 
85  S.  R.  688 ;  51  S.  688 ;  13  N.  Y.  Cr.  227. 

Eelationship. — A  verdict  should  not  be  set  aside  on  the  ground 
that  one  of  the  jurors  was  disqualified  by  consanguinity  to  the 
successful  party,  unless  it  be  shown  that  injustice  has  been  done, 
though  the  fact  of  relationship  was  not  known  to  the  defeated 
party  until  after  the  trial.  People  v.  Mack,  35  A.  D.  114;  88  S. 
R.  698;  54  S.  698;  13  N.  Y.  Cr.  — . 
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Reversal. — It  is  not  sufficient  ground  for  a  reversal  that  the  jury, 
while  in  charge  of  two  officers,  attended  church,  though  the  topic 
of  the  sermon  was  the  prevalence  of  crime,  where  the  officers,  as 
soon  as  they  discovered  that  anything  might  be  said  which  would 
prejudice  the  jury,  at  once  left  the  church  with  them,  and  the 
court  out  of  extreme  caution  instructed  them  that  no  opinion  ex- 
pressed by  the  pastor  should  have  the  slightest  weight  or  influence 
upon  their  minds,  but  that  their  verdict  must  be  based  solely  upon 
the  evidence  produced  before  them.  People  v.  Constantino,  153 
N.  Y.  24;  12  N.  Y.  Cr.  399. 

Review. — Under  these  sections,  it  has  been  held  that  the  decision 
of  the  trial  court  on  the  question  of  indifferency  of  a  juror  is 
not  reviewable  except  in  the  absence  of  any  evidence  to  support 
it ;  and  so,  where  the  challenge  is  overruled,  the  decision  may  not 
be  reviewed,  unless  the  evidence  discloses  a  condition  of  mind  on 
the  part  of  the  juror  which,  as  matter  of  law,  renders  him  in- 
competent, for  actual  bias.  People  v.  Flaherty,  84  S.  R.  574  (50 
S.  574) ;  People  v.  McQuade,  no  N.  Y.  284;  18  N.  E.  156;  Peo- 
ple v.  McGonegal,  136  N.  Y.  62 ;  32  N.  E.  616. 

Special  jury. — Chapter  378  of  1896,  which  provides  for  a  special 
jury  in  criminal  cases  in  each  county  having  a  certain  population, 
is  a  general  law,  and  does  not  violate  section  18,  article  3  of  state 
Constitution.  People  v.  Dunn,  31  A.  D.  139;  88  S.  R.  194;  54 
S.  194;  13  N.  Y.  Cr.  263.  Nor  does  it  violate  section  2  of  article 
1  of  such  Constitution.  Id.  Nor  is  said  act  unconstitutional  on 
the  ground  that  it  deprives  the  accused  of  due  process  of  law,  in 
that  it  creates  a  special  commissioner  of  jurors  and  gives  him 
a  power  of  selection  which  may  possibly  be  abused.  Id.  Nor  is 
it  unconstitutional,  in  that  it  does  not  allow  the  accused  an  ap- 
peal from  the  decision  of  the  trial  court  upon  his  challenges. 
Id. 

The  power  of  selection  of  jurors  from  the  general  list,  conferred 
upon  the  special  jury  commissioner,  does  not  delegate  to  him  any 
judicial  power  in  the  determination  of  the  qualifications  of  the 
ultimate  trial  jury,  and  does  not  deprive  a  defendant  of  the 
"  due  process  of  law/'  guaranteed  by  the  Constitution.  People 
v.  Dunn,  157  N.  Y.  528.  The  act  does  not  involve  any  unequal 
discrimination  against  defendants  in  criminal  cases,  in  respect 
to  the  classes  of  jurors  for  the  trial  of  civil  and  criminal  cases 
respectively.  Id.  The  act  is  not  vitiated  by  the  fact  that  it  ab- 
rogates the  privilege  of  an  appeal  from  the  rulings  of  the  trial 
judge  upon  challenges  to  the  special  jurors.     Id. 

380.  People  v.  Larubia,  53  St.  Rep.  415,  417;  69  Hun,  197;  23 
N.  Y.  Supp.  579 ;  aff'd,  55  St.  Rep.  457 ;  already  annotated. 

385.  Order  of  challenge. — Where  the  prisoner's  counsel  is,  in 
no  case  and  in  no  manner  compelled  to  challenge  the  juror  until 
after  the  prosecution  has  fully  exhausted  its  right,  there  is  a  full 
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compliance  with  the  provision  of  this  and  the  next  section.  Peo- 
ple v.  Miles,  62  St.  Rep.  346;  143  N.  Y.  383 ;  38  N.  E.  Rep.  456. 

386.  See  notes  under  preceding  section. 

388.  Conduct  of  trial. — This  section  expressly  gives  to  the  court 
the  power,  in  its  discretion  in  furtherance  of  justice,  to  permit  evi- 
dence to  be  received  out  of  its  order  and  upon  the  original  case 
even  after  a  party  has  rested,  if  it  is  before  the  case  is  finally  sub- 
mitted.    People  v.  Benham,  160  N.  Y.  402;  People  v.  Koerner, 

154  id-  355>36& 

Improper  remarks. — Instructions  to  the  jury  do  not  always 
neutralize,  either  as  a  matter  of  law  or  fact,  the  effect  of  improper 
remarks  in  their  presence.  People  v.  Fielding,  158  N.  Y.  542; 
People  v.  Corey,  157  id.  332,  346;  Brooks  v.  Rochester  R.  Co. 
156  id.  244,  252;  People  v.  Hill,  37  A.  D.  327;  Swan  v.  Keough, 
35  ^.  80. 

After  persisting  in  his  efforts  to  protect  his  client  until  the 
court  holds  that  he  was  out  of  order,  the  counsel  for  the  defendant 
is  not  obliged  to  run  the  risk  of  punishment  for  contempt  by  con- 
tinuing to  object.    People  v.  Fielding,  ante. 

When  improper  evidence  has  been  received  or  improper  state- 
ments made  in  the  presence  of  the  jury,  if  the  court  seeks  to  cor- 
rect them,  the  correction  should  be  as  broad  as  the  error,  and  cover 
substantially  the  same  ground.     Id. 

A  correction  does  not  cure  the  error,  where  it  does  not  go  far 
enough  and  is  not  sufficiently  clear  and  specific.  Id. ;  Coleman  v. 
People,  58  id.  555,  561 ;  People  v.  Gonzalez,  35  id.  49,  59. 

— Subd.  1. — It  is  the  right  and  duty  of  the  counsel  representing 
the  people,  upon  the  commencement  of  a  criminal  trial,  to  make  a 
statement  to  the  jury  of  the  evidence  that  he  expects  to  present, 
and  the  claim  that  he  will  make  with  reference  thereto,  to  the  end 
that  the  jury,  upon  listening  to  the  evidence,  may  better  under- 
stand and  appreciate  its  connection  and  bearing  upon  the  case. 
People  v.  Benham,  160  N.  Y.  402. 

— Subd.  4. — A  characterization  of  the  defendant,  by  the  district 
attorney  in  summing  up.  objected  to  as  not  warranted  by  the 
evidence,  is  sufficiently  retracted  by  asking  the  jury  to  disregard 
and  forget  what  he  had  said,  and  to  only  consider  the  evidence 
upon  the  subject.  People  v.  Benham,  160  N.  Y.  402;  People  v. 
Fielding,  158  id.  542;  Williams  v.  Brooklyn  E.  R.  R.  Co.  126 
id.  96. 

— Subd.  5. — Requests  to  charge,  requiring  facts  to  be  established 
by  evidence  equivalent  to  "  absolute  and  positive  proof,"  or  to  the 
effett  that  if  there  be  "any  doubt,"  whether  it  amounted  to  a 
reasonable  doubt  or  not.  the  jury  should  acquit,  or  merely  argu- 
mentative requests,  calling  upon  the  court  to  instruct  the  jurors 
that  circumstances  were  entitled  to  "  great  weight  "  in  their  minds, 
are  properly  refused.     People  v.  Benham,  160  N.  Y.  402. 
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The  court,  once  having  charged  a  proposition  of  law,  can  re- 
ract  it  and  correct  the  charge  made  before  the  jury  has  determined 
my  of  the  issues  of  the  case.     Id. 

Where  a  matter  embraced  in  a  request  has  been  fully  and  suf- 
iciently  submitted  to  the  jury,  there  is  no  need  of  further  instruc- 
ion.     Id. 

The  court  will  not  be  justified  in  disturbing  the  judgment  be- 
3w,  on  the  ground  that  the  charge  of  the  trial  judge  was  not  im- 
partial, but  was  highly  prejudicial  to  defendant,  where  the  charge, 
yhen  taken  together,  was  fair,  impartial  and  correct,  both  as  to 
he  law  and  facts,  and  was  as  favorable  to  the  defendant  as  he 
iras  entitled  to  under  the  evidence.  People  v.  Kennedy,  159  N. 
f.  346. 

Opening. — It  is  the  legitimate  office  and  purpose  of  an 
opening  in  a  criminal  action  to  give  the  charge  against  the  ac- 
used  and  the  evidence  to  be  presented  by  the  public  prosecutor 

0  establish  the  commission  of  the  crime  and  its  perpetration  by 
he  defendant.  People  v.  Van  Zile,  56  St.  Rep.  204 ;  73  Hun,  534 ; 
6  N.  Y.  Supp.  390.  Its  scope  and  extent  must  be  controlled  by 
he  trial  judge  in  the  exercise  of  a  wise  discretion.  Id.  It  would 
equire  a  plain  violation  of  the  rights  of  the  defendant  to  induce 
n  appellant  tribunal  to  reverse  a  conviction  for  an  erroneous 
pening  for  the  prosecution.     Id. 

The  reading  of  an  indictment  is  but  another  way  of  stating  what 
he  district  attorney  expects  to  prove  and  if  not  done  in  bad  faith, 
s  not  reversible  error.    People  v.  Reilly,  97  S.  R.  18;  63  S.  18. 

Order  of  proof. — The  provisions  of  section  388  of  the  Criminal 
'ode  are  a  mere  formulation  of  the  rules  which  previously  existed 

1  regard  to  the  order  of  proof  in  civil  and  criminal  cases ;  but  it  is 
within  the  discretion  of  the  court  to  vary  these  rules.  People  v. 
Coerner,  154  N.  Y.  355;  12  N.  Y.  Cr.  503.  It  is  within  the 
iscretion  of  the  judge  to  admit  testimony  bearing  upon  the  origi- 
al  case  at  a  later  stage  of  the  trial,  and  unless  such  discretion  is 
bused,  it  constitutes  no  error.     Id. 

Eecall  of  witness. — It  is  reversible  error  for  the  judge  to  permit 
he  recall  of  the  officer  to  testify  as  to  the  tools  after  the  case  had 
•een  closed,  that  is  a  subject  within  the  discretion  of  the  trial  court, 
/ith  which  this  court  should  not  interfere,  except  it  be  shown  that 
:  was  abused  or  unreasonably  exercised.  People  v.  Reilly,  97  S.  R. 
8:63  S.  18. 

389.  Affirmative  defense. — There  is  no  such  thing  as  an  affirma- 
ive  defense  in  a  criminal  prosecution.  People  v.  Shanley,  30 
lisc.  290. 

Burden. — It  is  from  the  beginning  for  the  prosecution  to  prove 
lat  the  act  was  unlawful ;  the  burden  is  at  no  time  on  the  defend- 
nt  to  establish  "  by  a  preponderance  of  evidence/'  or  "  to  the  sat- 
49 
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isfaction  of  the  jury,"  or  in  any  other  way,  that  it  was  not  un- 
lawful.   People  v.  Shanley,  30  Misc.  290. 

Presumption  of  innocence. — A  defendant  in  a  criminal  action 
is  presumed  to  be  innocent  until  the  contrary  is  proved,  and,  in  case 
of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily  shown,  he 
is  entitled  to  an  acquittal.  People  v.  Kelly  (Sup.  Ct.  3  D.  1896), 
1 1  A.  D.  495 ;  76  S.  R.  756 ;  42  S.  756.  This  presumption  is 
strengthened  by  the  testimony  as  to  the  previous  good  character 
of  the  defendant  when  given  by  a  large  number  of  prominent  citi- 
zens of  the  city  and  county  where  he  had  lived,  which  is  uncontra- 
dicted by  any  evidence  produced  by  the  people.  Id.  In  a  doubtful 
case,  such  evidence  is  entitled  to  great  weight.  Id. ;  Remsen  v. 
People,  43  N.  Y.  6;  People  v.  Sweeney,  133  id.  609;  Stover  v. 
People,  56  id.  315.  Where  a  question  of  fact  is  to  be  determined 
on  a  criminal  trial  from  circumstantial  evidence,  the  facts  proved 
must  not  only  be  consistent  with  and  point  to  the  guilt  of  the  pris- 
oner, but  they  must  be  inconsistent  with  his  innocence.  Id.  Where 
different  inferences  may  be  drawn  from  the  same  circumstances, 
it  is  the  duty  of  the  court  to  presume  in  favor  of  innocence  rather 
than  of  intentional  and  guilty  misconduct.     Id. 

Eeasonable  doubt. — It  is  the  duty  of  the  trial  judge,  on 
the  trial  of  a  criminal  action,  to  instruct  the  jury,  clearly  and  un- 
grudgingly, in  behalf  of  the  defendant  that,  in  case  of  a  reasonable 
doubt  whether  his  guilt  is  satisfactorily  shown,  he  is  entitled  to 
an  acquittal.  People  v.  Stephenson,  66  St.  Rep.  566;  32  Supp. 
1 122.  Not  only  must  the  guilt  of  the  defendant  follow  as  the  wily 
conclusion  of  reason  before  a  conviction  may  be  had  but,  in 
addition  to  that,  if  a  reasonable  doubt  follows,  a  conviction  may 
not  be  had.  Id.  The  term  "  beyond  reasonable  doubt,"  seems  to  be 
even  stronger  than  "  conclusively."  Id.  In  a  criminal  action, 
the  jury  may  not  convict  because  on  the  whole  they  are  reasonable 
certain  of  guilt.  Id.  On  the  contrary,  to  convict,  they  must 
be  without  a  reasonable  doubt,  even  though  there  is  a  clear  pre- 
ponderance of  evidence  on  the  side  of  guilt.     Id. 

The  burden  of  proof  is  upon  the  prosecution.  People  v.  Owens, 
148  N.  Y.  648.  The  defendant  is  presumed  to  be  innocent  until 
proved  guilty  beyond  a  reasonable  doubt,  and  no  inference  of 
guilt  can  be  founded  upon  circumstances  except  such  as  naturally 
or  necessarily  follow  from  the  facts.  Id.  If  the  facts  and  cir- 
cumstances are  of  such  a  character  as  to  permit  fairly  an  inference 
consistent  with  innocence,  they  cannot  be  regarded  as  evidence  to 
support  a  conviction.  Id.  The  general  rule,  in  criminal  cases, 
is  that,  where  the  evidence  is  circumstantial,  the  facts  shown  must 
not  only  be  consistent  with,  and  point  to,  the  guilt  of  the  defend- 
ant, but  must  be  inconsistent  with  his  innocence.     Id. 

In  every  case,  the  prisoner  upon  trial  is  entitled  to  have  an  in- 
struction that  his  guilt  must  be  proved  beyond  a  reasonable  doubt. 
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People  v.  Friedland  (Sup.  Ct.  I  D.  1896),  2  App.  Div.  332.  Such 
a  doubt  is  not  a  mere  guess  or  surmise  that  the  man  may  not  be 
guilty.  Id.  It  is  such  a  doubt  as  a  reasonable  man  might  enter- 
tain after  a  fair  review  and  consideration  of  the  evidence.  Id.  It 
is  one  which  arises  from  the  evidence  and  its  character,  or  from 
the  absence  of  satisfactory  evidence  in  the  case.  Id.  If,  upon 
a  consideration  of  all  the  evidence  in  the  case,  with  such  presump- 
tions and  inferences  as  fair  minded  and  intelligent  men  have  a 
right  to  draw  from  the  facts  which  have  been  established,  the  jury 
have  such  a  conviction  of  the  accused's  guilt  that  a  prudent  man 
would  feel  safe  to  act  upon  that  conviction  in  matters  of  the 
highest  concern  and  importance  to  himself,  they  may  safely  say 
that  the  case  is  established  beyond  a  reasonable  doubt.     Id. 

See  People  v.  Ledwon,  153  N.  Y.  10,  17;  12  N.  Y.  Cr.  385. 

It  must  be  founded  in  reason,  and  must  survive  the  test  of  rea- 
soning or  the  mental  process  of  a  reasonable  examination.  People 
v.  Barker,  153  N.  Y.  in. 

It  is  error  to  charge  that  the  case  of  the  people  can  be  established 
by  a  preponderance  of  evidence,  instead  of  beyond  a  reasonable 
doubt.    People  v.  Shanley,  30  Misc.  290. 

390.  See  People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81 
Hun,  336 ;  30  Supp.  898,  and  notes  under  section  444,  post. 

392.  See  People  v.  Nino,  149  N.  Y.  217. 

See  People  v.  Pustolka,  149  N.  Y.  570. 

Attorney. — The  former  attorney  of  a  prisoner  may  disclose 
confidential  communications,  made  to  him  after  he  has  refused  to 
act  for  the  prisoner.  People  v.  Hess  (Sup.  Ct.  3  D.  1896),  8  A. 
D.  143;  40  S.  486.  The  Code  only  includes  a  communication 
"  made  in  the  course  of  his  professional  employment."  Id.  The 
fact  simply  that  the  communication  is  confidential  is  not  enough. 
Id.;  Renihan  v.  Dennin,i03  N.  Y.  579;  Haulenbeek  v.  McGibbon, 
60  Hun,  26.  Whether  the  communication  is  privileged  is  a  matter 
for  the  court  to  determine  from  the  facts  appearing.  People  v. 
Hess,  ante ;  Bacon  v.  Frisbie,  80  N.  Y.  394. 

Child. — By  this  section,  if  the  magistrate  believes  that  a  child 
under  twelve  years  of  age  ought  not  to  be  subject  to  the  obliga- 
tions of  an  oath,  he  may,  nevertheless,  take  his  evidence  not  on 
oath.  People  v.  O'Brien,  56  St.  Rep.  352;  74  Hun,  264;  26  N. 
Y.  Supp.  812.  But,  in  such  case,  the  evidence  so  taken  is  not 
sufficient  to  convict,  unless  corroborated  or  supported  by  other 
evidence.     Id. 

The  law  fixes  no  precise  age  within  which  children  are  excluded 
as  witnesses.  People  v.  Linzey,  61  St.  Rep.  240:  79  Hun,  23;  29 
Supp.  560.  Their  competency  depends  upon  their  intelligence, 
judgment,  understanding  and  ability  to  comprehend  the  nature 
and  effect  of  an  oath.  Id.  If  a  witness  is  over  fourteen  (now 
twelve)   years  of  age,  the  law  presumes  him  to  possess  the  re- 
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quisite  discretion  and  understanding.  Id.  If  under  that  age,  the 
duty  devolves  upon  the  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, to  determine  whether  the  witness  has  the  requisite  capac- 
ity and  intelligence ;  and  this  discretion  will  not  be  interfered  with 
upon  appeal  except  upon  a  clear  showing  of  its  abuse.  Id.  The 
trial,  in  the  above  cited  case,  took  place  before  the  amendment  of 
1892  to  this  section  took  effect. 

The  unsworn  evidence  of  defendant's  little  ten-year-old  daugh- 
ter was  held  to  have  been  properly  received  and  her  statement 
clearly  supported  by  other  evidence  in  the  case,  as  required  by 
this  section  of  the  Code.    People  v.  Pustolka.  149  X.  Y.  570. 

Under  this  section,  it  is  within  the  discretion  of  a  magistrate  to 
receive  the  sworn  evidence  of  a  child  but,  seven  years  of  age,  but 
upon  such  evidence  alone,  the  defendant  cannot  be  convicted. 
People  v.  Smith  (Sup.  Ct.  3  D.  1895),  67  S.  R.  670;  86  Hun,  485. 

Where  a  child  is,  by  reason  of  her  youth  and  immature  under- 
standing, incompetent  to  give  either  sworn  or  unsworn  testimony 
on  the  trial  of  a  criminal  action,  her  statements,  made  out  of  court, 
though  in  the  presence  of  the  defendant,  are  also  incompetent. 
People  v.  Quong  Kun  (X.  Y.  Gen.  Sess.  1895),  68  S.  R.  139. 

Circumstantial  evidence. — When  a  criminal  charge  is  sought  to 
be  sustained  wholly  by  circumstantial  evidence,  the  hypothesis  of 
guilt  or  delinquency  should  flow  naturally  from  the  facts  and  cir- 
cumstances proved  and  be  consistent  with  them  all.  People  v. 
Fitzgerald.  156  X.  Y.  253;  13  X.  Y.  Cr.  36.  The  facts  and  cir- 
cumstances must  all  be  consistent  with  and  point  to  the  guilt  of 
the  accused  not  only,  but  they  must  be  inconsistent  with  his  in- 
nocence.    Id. 

Past  transactions,  involving  suspicions  of  other  possible  wrong- 
doing, or  acts  from  which  inferences  of  moral  turpitude  may  be 
drawn,  should  be  excluded,  unless  they  have  some  bearing  on  the 
main  fact  to  be  proved.  People  v.  Fitzgerald,  156  X.  Y.  253;  13  X. 
Y.  Cr.  36.  A  circumstance  which  has  no  bearing  on  the  case  one 
way  or  the  other,  and  will  present  the  defendant  to  the  jury  in  a 
very  unfavorable  light  with  respect  to  a  transaction  foreign  to  the 
issue,  should  be  excluded.  Id.  Letter,  written  by  bishop  of  dio- 
cese to  defendant  prior  to  commission  of  alleged  crime,  which  has 
no  tendency  to  throw  light  on  the  real  question  of  fact  involved  in 
the  case,  and  can  only  prejudice  and  mislead  the  jury,  is  inad- 
missible. Id.  Question  on  cross-examination,  which  relates  to 
the  very  transaction  that  the  witness  had  describee!  on  his  direct- 
examination,  and  has  a  plain  tendency  to  explain  or  modify  it.  is 
proper,  and  ruling  excluding  it  is  error.     Id. 

Competent. — A  prisoner  has  no  constitutional  right  to  be  con- 
victed by  evidence  that  shall  be  competent  in  every  particular, 
though  he  has  a  constitutional  right  that  the  tribunal,  before  which 
the  evidence  is  introduced,  shall  be  constructed  according  to  law. 
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pie  v.  Spiegel,  56  St.  Rep.  727 ;  75  Hun,  161 ;  26  N.  Y.  Supp. 
[. 

eclarations  of  deceased. — Where  the  people  have  been  per- 
ed  to  prove  statements  of  the  deceased  made  by  her  during  her 
illness,  a  statement,  made  by  her  to  a  third  party  about  two 
ks  before  death,  that  her  husband  had  given  her  a  disease  and 
both  were  using  for  it  some  medicine  of  his,  is  admissible  as 
rt  of  the  res  gestae.  People  v.  Benham,  30  Misc.  466. 
jring  declarations. — The  Code  of  Criminal  Procedure,  though, 
rescribing  the  rights  of  a  defendant  in  a  criminal  action,  it 
ides  that  he  is  entitled  "  to  be  confronted  with  the  witnesses 
nst  him  in  the  presence  of  the  court,"  except  in  certain  cases 
not  intended  to  abolish  the  rule  governing  the  admission  of 
g  declarations.     People  v.  Corey,  157  X.  Y.  332;  13  N.  Y.  Cr. 

The  deceased  is  not  a  witness,  within  the  meaning  of  such 
ovision  or  of  the  bill  of  rights,  and  it  is  sufficient  if  the  de- 
ant  is  confronted  with  the  witness  who  testifies  to  the  declara- 
Id.  A  charge  to  the  jury  upon  the  subject  of  dying  dec- 
ions  that  "  it  is  the  experience  of  mankind  that  the  pre- 
ition  of  immediate  death,  from  which  there  is  no  hope  of  re- 
ry.  is  always  sufficient  to  influence  persons  so  situated  to 
k  the  truth/'  is  erroneous.     Id. 

:>  render  dying  declarations  admissible,  it  will  not  suffice  to 
r  that  the  declarant  believed  that  he  was  about  to  die,  but  it 
t  also  be  proved  that  he  was  at  the  time  without  any  hope  of 
very.  Dissenting  op.  of  Parker,  J.  in  People  v.  Chase,  61 
^ep.  42;  79  Hun,  296;  29  Supp.  376;  People  v.  Smith,  5  St. 

759;  104  X.  Y.  491-502.  Before  admitting  them,  it  shall 
lade  clearly  to  appear  that  the  declarant  was,  in  fact,  resting 
t  the  shadow  of  death  from  the  fatal  stroke  and  so  believed, 
rtaining  no  hopes  of  recovery.  People  v.  Smith,  ante.  The 
that  death  does  not  follow  speedily  after  the  declaration, 
Id  have  but  little  effect  in  determining  the  question  as  to  the 
issibility  of  the  declaration.  People  v.  Chase,  ante.  It  is  the  con- 
n  of  mind  of  the  declarant  which  determines  that  question.  Id. 
not  necessary  that  any  specific  words  or  phrases  shall  be  used 
le  declarant  to  exhibit  the  condition  of  mind  requisite  to  make 
ing  declaration  admissible.     Id. 

hile  the  law  recognizes  the  necessity  of  admitting  dying  dec- 
ions  on  a  par  with  an  oath  in  a  court  of  justice,  it  does  not, 
cannot,  regard  them  as  of  the  same  value  and  weight  as  the 
mony  of  a  witness  given  in  a  court  of  justice,  under  all  the  tests 
safeguards  which  are  there  afforded  for  discovering  the  truth. 
)le  v.  Kraft,  148  X.  Y.  631  ;  aff'g.  91  Hun,  474. 
ring  declarations  are  not  entitled  to  as  much  weight  as  should 
iven  to  the  highest  species  of  testimony,  nor  to  as  great  weight 
lould  be  given  to  the  same  statement  testified  to  by  the  de- 
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clarant  when  in  health  and  subjected  to  a  cross-examination  b 
the  trial  court.     People  v.  Kraft  (Sup.  Ct.  i  D.  1895),  91  '. 

474- 

Effect  of  evidence. — Even  in  criminal  prosecutions,  the  1 
lature  may,  with  some  limitations,  enact  that,  when  certain 
have  been  proved,  they  shall  be  prima  facie  evidence  of  th 
istence  of  the  main  fact  in  question.  People  v.  Cannon;  P 
v.  Quinn;  People  v.  Bartholf,  54  St.  Rep.  431  ;  139  N.  Y 
afFg,  43  St.  Rep.  427.  and  rev'g,  44  id.  920,  and  49  id.  368;  I 
of  Excise  Com'rs,  etc.  v.  Merchant,  2  St.  Rep.  760;  103  X.  Y 
and  cases  therein  cited. 

The  limitations  are  that  the  fact,  upon  which  the  presum 
is  to  rest,  must  have  some  fair  relation  to,  or  natural  conne 
with,  the  main  fact.     Id. 

Evidence. — The  rules  of  evidence  are  the  same  in  crimir 
in  civil  cases,  except  as  otherwise  provided  in  the  Code  of  C 
nal  Procedure.  People  v.  McLaughlin  (Sup.  Ct.  1  D.  189 
App.  Div.  419. 

The  rules  of  evidence  in  civil  cases  are  applicable  also  to  c 
nal  cases,  except  as  otherwise  provided  by  the  Code.  Peq 
Tuczkewitz,  149  N.  Y.  240. 

In  criminal  cases,  the  jurors  are  the  exclusive  judges  of  all 
tions  of  fact.     Id. 

Expert. — A  qualified  person  may  testify  to  handwriting.  P 
v.  Flechter,  44  A.  D.  199;  94  S.  R.  (60  S.)  777. 

An  expert  could  speak  only  frorn  a  comparison.*    Id. 

Upon  the  trial  of  an  indictment  for  knowingly  receiving  a  i 
violin,  a  draft  advertisement  for  its  return,  handed  to  the 
plainant  by  the  defendant,  and  declared  by  him  at  the  time 
in  his  handwriting,  is  admissible  to  prove  the  defendant's  k 
ledge  of  the  theft.     Id. 

It  must  of  necessity  rest  in  the  main  with  the  trial  judge  t 
termine  whether  a  particular  witness  has  the  essential  qua! 
tions  to  testify  as  an  expert  in  matter  of  handwriting,  and  hi 
cision  will  not  be  held  to  present  an  error  of  law,  requiring 
versal  unless  it  is  against  the  evidence,  or  mainly  without 
port  in  the  facts  appearing  in  the  case.  Id. ;  Slocovich  v.  C 
Mut.  Ins.  Co.  108  N.  Y.  56. 

If  a  man  be  in  reality  an  expert  upon  any  given  subject  be 
ing  to  the  domain  of  medicine,  his  opinion  may  be  received  b 
court,  although  he  has  not  a  license  to  practice  medicine.  P 
v.  Rice,  159  X.  Y.  400.  But  such  testimony  should  be  rec 
with  great  caution,  and  only  after  the  trial  court  has  become 
satisfied  that  upon  the  subject  as  to  which  the  witness  is  calle 
the  purpose  of  giving  an  opinion,  he  is  fully  competent  to  s 
Id. 

The  statute  authorizing  the  comparison  of  a  disputed  w 
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with  any  writing  proved  to  the  satisfaction  of  the  court  to  be  gen- 
uine makes  this  species  of  evidence  competent  and  proper  before 
grand  juries  the  same  as  before  a  trial  court.  People  v.  Molineux, 
14  N.  Y.  Cr.  6;  27  Misc.  79;  92  S.  R.  (58  S.)  155. 

Disputed  writings  cannot  be  made  standards  under  the  statute 
by  comparing  them  with  a  lot  of  other  disputed  writings,  for  the 
purpose  of  fastening  them  upon  the  defendant.  Id. ;  Clark  v. 
Douglass,  5  A.  D.  547. 

Former  adjudication. — Where  a  defendant  relies  upon  an. ad- 
judication of  the  matters  in  controversy  in  a  former  suit,  he  is  not 
confined  to  the  record  alone,  but  may  show  by  extrinsic  proof  what 
particular  matters  are  litigated,  provided  the  matters  sought  to  be 
shown  were  within  the  issues  tried.  People  ex  rel.  Sullivan  v. 
Sloane,  14  N.  Y.  Cr.  52 ;  39  A.  D.  265 ;  90  S.  R.  (56  S.)  930. 

Good  character. — A  charge  that  if  the  jury,  after  a  considera- 
tion of  all  the  evidence,  are  satisfied  of  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  good  character  is  no  defense,  is  not 
erroneous.  People  v.  Dippold,  85  S.  R.  859;  51  S.  859;  13  N.  Y. 
Cr.  230. 

Where  a  witness  for  defendant  has  testified  to  the  latter's  good 
character,  the  people  may  properly  cross-examine  and  ask  him  if 
he  has  heard  reports  derogatory  to  his  character.  People  v.  Jef- 
fery,  63  St.  Rep.  585;  82  Hun,  409;  31  Supp.  267. 

In  all  cases,  the  defendant  is  at  liberty  to  produce  positive  testi- 
mony as  to  his  good  character  to  strengthen  the  presumption  which 
always  exists,  and,  when  such  evidence  has  been  produced,  it  is 
something  more  than  mere  corroborative  evidence  of  the  testimony 
which  he  gives.  People  v.  Friedland  (Sup.  Ct.  1  D.  1896),  2  App. 
Div.  232.  In  every  case,  where  such  testimony  has  been  given, 
the  defendant  is  entitled  to  an  instruction  that  it  is  to  be  considered 
as  primary  testimony  upon  the  question  of  his  guilt.  Id.  Where 
such  evidence  is  given,  it  is  to  be  considered  as  directly  bearing 
upon  the  question  of  guilt  or  innocence,  even  though  the  evidence 
against  the  accused  is  of  the  most  direct  and  positive  nature.  Id. 
In  every  case,  the  weight  to  be  given  to  it  is  for  the  jury.    Id. 

The  jury  are  bound  to  consider  evidence  as  to  good  character. 
People  v.  Pedro  (Kings  S.  T.  1897),  19  Misc.  300;  77  S.  R.  44; 
43  S.  44.  So  high  is  good  character  valued  by  the  law,  that  such 
evidence  may  of  itself  create  the  reasonable  doubt  which  will  re- 
quire an  acquittal.    Id. 

Good  faith. — It  is  not  erroneous,  under  subdivision  2,  section 
31  of  Liquor  Tax  Law  to  submit  to  the  jury  evidence  as  to  the 
good  faith  of  the  party  or  parties  who  order  the  meal  in  question. 
People  v.  Dippold,  85  S.  R.  859;  51  S.  859;  13  N.  Y.  Cr.  230. 

Judgment  in  civil  action. — A  judgment  in  a  civil  action,  de- 
termining a  material  question  involved  in  a  criminal  action,  is  not 
admissible  in  evidence  in  the  latter  action.    People  v.  Leland,  56 
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St.  Rep.  y$\  71  Hun,  162;  25  N.  Y.  Supp.  943.  The  fact  that 
a  question  was  put  to  complainant,  on  cross-examination,  as  to 
whether  defendant  had  brought  such  action,  does  not  open  the 
door  for  the  introduction  in  evidence  of  the  judgment  by  the  pros- 
ecution.    Id. 

Moral  character. — Moral  character  of  defendant  is  not  involved 
in  the  inquiry,  where  he  does  not  make  it  a  subject  for  debate 
himself,  or  testifv  in  his  own  behalf.  People  v.  Fitzgerald,  1  s6 
N.  Y.253;i3X:Y.Cr.  36. 

The  fact  that  a  witness  has  been  expelled  from  some  church, 
society  or  club,  does  not  tend  to  impeach  his  credibility.  People 
v.  Dorthy,  156  N.  Y.  237;  13  N.  Y.  Cr.  30.  The  prosecution, 
upon  defendant's  admission  that  he  has  been  disbarred  as  an  at- 
torney of  the  court,  is  not  entitled  to  require  him  to  answer  or 
explain  the  charges  that  had  been  made  against  him  in  the  pro- 
ceedings for  his  removal.    Id. 

Letter,  written  by  one  of  defendant's  professional  brethren  to 
complainant  after  the  commission  of  the  offense  and  expressing 
a  very  unfavorable  opinion  of  the  integrity  of  the  defendant,  and 
of  his  conduct  in  the  particular  transaction  involved  in  the  charge 
set  forth  in  the  indictment,  is  not  legal  proof  against  the  accused. 
People  v.  Dorthy,  156  N.  Y.  2^7  \  13  N.  Y.  Cr.  30.  The  opinions 
of  defendant's  neighbors,  verbal  or  written,  with  respect  to  his 
character  or  conduct,  should  be  excluded,  unless  given  on  oath  in 
open  court  upon  some  issue  where  character  or  credibility  was  in- 
volved.    Id. 

Immaterial. — Where  in  an  indictment  for  selling  liquor  on  Sun- 
day, a  joint  sale  to  four  persons  is  alleged,  it  is  not  material  which 
one  of  the  four  purchased  the  liquor.  People  v.  Dippold,  85  S.  R. 
859;  51  S.  859;  13  N.  Y.  Cr.  230.  Where,  upon  the  trial  of  an 
indictment  for  selling  liquor  on  Sunday,  a  witness  testifies,  ap- 
parently from  his  own  knowledge,  that  defendant  paid  the  bill, 
the  latter  is  not  harmed  by  a  ruling,  denying  a  motion  to  strike 
out  the  testimony  of  such  witness  that  certain  books  showed  that 
beer  was  sold  to  the  defendant.  Id.  So,  on  the  trial  of  an  in- 
dictment for  selling  liquor  on  Sunday,  the  contradiction  of  a  let- 
ter, written  by  defendants  son  to  the  mayor,  which  contained 
a  statement  of  defendant's  position  in  a  manner  entirely  correct 
according  to  this  claim  then  and  at  the  trial,  cannot  effect  any 
substantial  right  of  defendant.     Id. 

Impeachment. — A  witness  may  not  be  examined  respecting  col- 
lateral questions  for  the  purpose  of  forming  a  basis  for  the  im- 
peachment of  such  statements  by  the  testimony  of  other  witnesses. 
People  v.  Van  Tassel,  84  S.  R.  53;  50  S.  53. 

Motive. — The  motive,  attributed  to  the  accused  in  any  case, 
must  have  some  legal  or  logical  relation  to  the  criminal  act,  ac- 
cording to  known  rules  and  principles  of  human  conduct    K  it 
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has  not  such  relation,  or  if  it  points  in  one  direction  as  well  as  in 
the  other,  it  cannot  be  considered  a  legitimate  part  of  the  proof. 
People  v.  Fitzgerald,  156  N.  Y.  253;  13  N.  Y.  Cr.  36.  If  evi- 
dence tends  to  prove  a  motive  for  the  commission  of  the  offense 
charged,  it  is  none  the  less  admissible  because  it  tends  also  to 
prove  that  the  defendant  may  have  been  guilty  of  some  other 
crime  or  moral  delinquency.    Id. 

Opinions. — When,  on  a  trial  for  murder,  a  hypothetical  question 
put  by  the  defendant  concludes  by  asking  his  judgment  as  to 
what  would  be  the  man's  mental  condition  at  the  time  of  the  act, 
it  is  proper  for  the  court  to  exclude  an  answer  that,  under  the  cir- 
cumstances, the  witness  did  not  believe  the  man  would  be  re- 
sponsible for  his  acts,  and  to  confine  the  witness  to  stating  what 
the  man's  mental  condition  would  be.  People  v.  Tuczkewitz,  149 
N.  Y.  240. 

Parol  evidence. — In  criminal  prosecutions,  the  rule  which  pre- 
vents proof  of  conversations  and  agreements  made  prior  to  the 
execution  of  a  written  instrument  to  explain  the  object  of  the  in- 
strument, does  not  apply.  People  v.  Barringer,  59  St.  Rep.  78; 
76  Hun,  330.  Where  the  felonious  intent  of  the  defendant  is  in 
question,  he  cannot  be  precluded  from  showing  that  such  felonious 
intent  did  not  exist  by  the  production  of  a  paper  wherein  he  has 
written  or  signed  something  inconsistent  with  his  claim  of  the 
non-existence  of  the  felonious  intent.  Id.  He  is  not  estopped  by 
any  such  writing.     Id. 

Physician. — The  examination,  by  a  physician,  of  a  person  ac- 
cused of  crime,  at  the  special  employment  of  the  people,  for  the 
purposes  of  the  prosecution,  is  not  an  attending  of  a  patient  in  a 
professional  capacity,  and  the  physician  is  not  rendered  incom- 
petent, on  that  ground,  to  disclose  information  acquired  by  him 
in  such  examination.     People  v.  Hoch,  150  N.  Y.  291. 

Privilege — Waiver. — In  a  case  to  which  sec.  834  of  the  Civil 
Code  is  applicable,  the  privilege  cannot  be  waived  by  anyone  save 
the  patient,  and,  if  he  be  dead,  the  seal  of  the  statute  cannot  be  re- 
moved. People  v.  Benham,  30  Misc.  466.  But  the  aid  of  this  sec- 
tion cannot  be  invoked  to  shield  a  person  charged  with  the  murder 
of  the  patient.  Id.  This  was  held  in  Pierson  v.  People,  79  N.  Y. 
424;  People  v.  Murphy,  101  id.  129,  and  in  People  v.  Harris,  136 
id.  423. 

Similar  transactions. — Evidence  of  other  transactions,  other- 
wise material  or  relevant,  is  not  inadmissible  merely  because  it 
tends  to  prove  another  crime.  People  v.  Van  Tassel,  156  N.  Y. 
561 ;  13  N.  Y.  Cr.  289. 

Similar  crime. — The  commission  of  one  crime  is  not  admissible 
in  evidence  upon  the  trial  for  another  where  its  sole  purpose  is  to 
show  that  the  defendant  has  been  guilty  of  other  crimes.    People 
50 
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v.  Flanigan,  42  A.  D.  318;  93  S.  R.  (59  S.)  101 ;  People  v.  Pla 
157  N.  Y.  584,  598;  People  v.  McLaughlin,  150  id.  365. 

An  accused  person  is  required  to  meet  the  specific  charge  ma 
against  him,  and  is  not  called  upon  to  defend  himself  against  ev< 
act  of  his  life.     People  v.  Flanigan,  ante;  People  v.  Crapo, 
N.  Y.  288. 

There  is  a  clear  and  important  distinction  between  allowing  c 
dence  of  the  commission  of  another  crime  to  show  motive,  int< 
or  guilty  knowledge,  or  where  the  crime  proved  is  an  incident 
a  part  of  or  leads  up  to,  the  crime  with  which  a  defendant 
charged,  and  a  case  where  the  crime  proved  is  entirely  indepei 
ent  of  and  disconnected  with  the  crime  alleged  in  the  indictmc 
People  v.  Flanigan,  ante;  People  v.  McLaughin,  150  N.  Y.  3! 

Upon  the  trial  of  an  indictment  for  assault,  evidence  that 
former  occcasions,  entirely  independent  of  and  disconnected  w 
the  offense  in  question,  and  extending  through  a  period  of  eij 
years,  the  husband  had  assaulted  the  wife  for  her  alleged  infideli 
is  inadmissible  upon  the  question  of  the  husband's  motive  and 
tent  on  the  occasion  in  question.    People  v.  Flanigan,  ante. 

Where  the  causing  of  the  death  of  two  persons,  if  murde 
were  separate  and  distinct  crimes,  and  both  w?ere  committed 
the  same  person,  proof  as  to  the  one  crime  cannot  be  given  on  \ 
trial  for  the  other.  People  v.  Molineux,  14  N.  Y.  Cr.  6;  27  Mi 
79:92  S.  R.  (58  S.)  155. 

Single  witness. — The  common  law  permits  a  conviction,  in  1 
face  of  a  denial  of  guilt  by  the  accused,  on  the  testimony  oi 
single  witness.  People  v.  Lesser,  59  St.  Rep.  131 ;  76  Hun,  3; 
27  N.  Y.  Supp.  750.  Where  the  testimony  is  direct,  this  rale 
not  likely  to  work  injustice,  because  there  will  always  arise  or 
present  circumstances  which  will  be  corroborative  of  such  witne 
Id.  Where  the  evidence,  however,  is  purely  circumstantial,  < 
pending,  at  best,  upon  an  opportunity  to  commit  the  act,  little 
no  chance  is  given  to  the  accused  of  demonstrating  his  innocen 
except  by  denial  of  the  accusation,  and  by  presenting  evidence 
good  character,  which,  in  such  a  case,  is  entitled  to  consideral 
weight.    Id. 

Stipulation. — Where  both  parties  to  a  criminal  action,  the  p< 
pie  and  the  defendant,  have,  through  their  respective  couns 
stipulated  in  writing  as  to  the  existence  of  certain  facts,  and  ha 
embodied  such  facts  in  a  written  statement  which  has  been  p 
in  evidence,  each  party  has  the  right  to  claim  that  the  jury  ou| 
to  be  bound  by  those  facts  so  far  as  they  go,  and  the  court  is  t 
tirely  justified  in  so  instructing  the  jury.  People  v.  Camu 
ante. 

Witness. — A  witness  for  the  prosecution,  sworn  as  to  the  ick 
tity  of  the  stolen  violin,  cannot  be  asked  upon  his  cross-examii 
tion  whether  he  had  ever  changed  the  label  of  a  violin,  where  th 
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is  no  suggestion  that  the  question  affected  the  credibility  of  the 
witness.    People  v.  Flechter,  44  A.  D.  199;  94  S.  R.  (60  S.)  yyj* 

Evidence  that  it  is  customary  for  dealers  in  violins  to  counter- 
feit them  in  the  manner  described,  is  inadmissible  to  mitigate  the 
unfavorable  inferences  to  be  draw.n  from  the  fact  that  the  defend- 
ant, who  was  also  a  dealer  in  violins,  resorted  to  such  practices.  Id. 

The  mere  fact  that  the  witness  did  not  interrupt  the  magistrate 
and  demand  to  be  sworn,  when  the  latter  rendered  his  decision  to 
the  effect  that  the  violin  was  not  the  complainant's,  did  not  pf  it- 
self affect  his  credibility.    Id. 

The  scope  of  a  cross-examination  is  within  the  discretion  of  the 
trial  judge,  and  each  case  rests  largely  upon  its  own  facts.  Peo- 
ple v.  Braun,  158  N.  Y.  558. 

The  court  in  its  discretion  may  exclude  disparaging  questions 
put  to  a  witness  on  the  cross-examination  not  relevant  to  the  issue, 
though  avowedly  for  the  purpose  of  discrediting  him,  even  if  no 
claim  of  privilege  be  interposed ;  and  such  ruling  is  not  review- 
able on  error  unless  the  discretion  be  manifestly  abused.  Id. ;  La 
Beau  v.  People,  34  id.  230;  People  v.  Casey,  72  id.  393;  Real  v. 
People,  42  id.  280;  People  ex  rel.  Phelps  v.  Oyer  &  Terminer, 
83  id.  460. 

Inquiries  on  irrelevant  topics  to  discredit  the  witness,  and  to 
what  extent  a  course  of  irrelevant  inquiry  may  be  pursued,  are 
matters  committed  to  the  sound  discretion  of  the  trial  court.  Peo- 
ple v.  Braun,  ante.  The  exercise  of  this  discretion  is  not  the  sub- 
ject of  review  except  in  case  of  plain  abuse  and  injustice.  Id.; 
Great  Western  Turnpike  Co.  v.  Loomis,  32  id.  127;  La  Beau^v. 
People,  34  id.  230. 

393.  Defendant  as  witness. — An  accused  person  who  becomes  a 
witness  in  his  own  behalf  thereby  places  himself  in  the  attitude  of 
any  other  witness,  in  respect  to  the  right  of  cross-examination. 
People  v.  Stephenson  (Sup.  Ct.  1  D.  1895).  71  S.  R.  649;  Peo- 

fle  v.  Smith,  37  A.  D.  280 ;  89  S.  R.  932 ;  55  S.  932 ;  People  v. 
rving.  95  N.  Y.  541 ;  People  v.  Tice,  131  id.  651 ;  People  v. 
Webster,  139  id.  73,  84.  But  the  general  scope  of  such  cross-ex- 
amination is  well  defined,  and  the  courts  will  not  allow  any  trans- 
gression of  the  well-understood  limitations.  Id.  The  boundaries 
of  a  cross-examination  of  a  defendant,  in  a  criminal  action,  was 
held  to  be  that  he  may  be  required  to  answer  questions  not  only 
affecting  his  credibility,  but  also  as  to  matters  relative  to  the  issue, 
though  having  no  relation  to  his  testimony  on  the  direct  examina- 
ion.  Id.;  People  v.  Smith,  ante;  People  v.  Brown,  72  N.  Y.  571. 
The  trial  court  may,  in  the  exercise  of  its  discretion,  still  further 
restrict  the  cross-examination,  but  cannot  extend  it  beyond  the 
limits  of  such  rule.  Id.  Where  the  defendant,  on  a  trial  for  arson, 
offers  himself  as  a  witness,  he  may  properly  be  asked,  upon  his 
cross-examination,  if  he  had  not  for  five  or  six  years  past  been  Hv- 
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ing  in  criminal  intercourse  with  a  certain  woman,  as  such  evidence 
tends  to  affect  his  moral  character  and  bears  directly  upon  his 
credibility  as  a  witness.    People  v.  Smith,  ante. 

An  instruction  that  the  jury  were  not  to  assume,  from  the  fact 
that  defendant  did  not  testify  as  a  witness  at  the  trial,  that  he 
would  deny  or  admit  any  of  the  evidence,  but  that  they  should 
consider  the  evidence  as  it  stands,  unaffected  by  the  fact  that  he 
did  not  take  the  stand,  is  a  sufficient  charge  on  the  subject.  Peo- 
ple v.  Fitzgerald,  12  N.  Y.  Cr.  524;  80  S.  R.  1020;  46  S.  1020. 

The  fact  that  the  accused  does  not  testify  in  his  own  behalf 
cannot  be  permitted  to  create  any  presumption  against  him.  The 
force  of  this  proposition  should  not  be  weakened  or  destroyed  with 
the  jury  by  qualifying  words.  People  v.  Fitzgerald,  156  N.  Y. 
253;  13  N.  Y.  Cr'36. 

A  person  who  is  called  before  the  grand  jury  at  his  own  re- 
quest and  urgent  solicitation,  cannot  object  to  the  indictment  on 
the  ground  that  he  was  compelled  to  testify  against  himself.  Peo- 
ple v.  Willis,  23  Misc.  568;  86  S.  R.  808;  52  S.  808;  13  N.  Y. 
^r.  255. 

395.  People  v.  Bishop,  53  St.  Rep.  60 ;  69  Hun,  105 ;  23  X.  Y. 
Supp.  243,  was  affirmed  in  54  St.  Rep.  932. 

Confessions. — Where  the  district  attorney  states  to  defendant 
that,  if  he  makes  any  statement,  it  must  be  voluntary  and  without 
threats  or  promises,  the  confession  is  admissible,  though  a  police 
officer,  in  whose  custody  he  was,  had  previously  used  strong  lan- 
guage to  induce  him  to  confess.  People  v.  Mackinder,  61  St.  Rep. 
523 ;  80  Hun,  40 ;  29  Supp.  842.  Where  there  is  no  conflict  in  the 
evidence  as  to  the  circumstances  under  which  such  statement  was 
made,  the  question  of  its  admissibility  in  evidence  should  be  de- 
cided by  the  court,  and  not  left  to  the  jury.  Id. ;  Willett  v.  Peo- 
ple, zj  Hun,  469.  But,  where  there  is  a  conflict  of  testimony,  or 
room  for  doubt,  the  court  should  submit  the  question  to  the  jury, 
with  instructions  that,  if  they  are  satisfied  that  the  confession  was 
procured  by  the  prohibited  inducements,  they  should  disregard  and 
reject  it.  People  v.  Mackinder,  ante;  People  v.  Kurtz,  3  St  Rep. 
315 ;  42  Hun,  335 ;  People  v.  Fox,  31  St.  Rep.  570 ;  121  N.  Y.  449? 
People  v.  Cassidy,  44  St.  Rep.  869;  133  N.  Y.  612. 

A  confession,  not  made  under  the  influence  of  fear  produced 
by  threats,  or  by  promises  or  deception,  is  admissible  even  in  a 
criminal  prosecution.  Notara  v.  De  Kamalaris,  83  S.  R.  216;  49 
S.  219;  Fralich  v.  People,  65  Barb.  48,  51;  Hartung  v.  People, 
4  Park.  319;  O'Brien  v.  People,  48  Barb.  274,  279,  280.  Prima 
facie,  as  a  matter  of  course,  a  confession  by  a  prisoner  is  admis- 
sible as  evidence  against  him,  and  it  is  for  him  to  show  legal 
grounds  for  excluding  it.  And  it  is  not  sufficient  to  exclude  a 
confession  by  a  prisoner  that  he  was  under  arrest  at  the  time,  or 
that  it  was  made  to  the  officer  in  whose  custody  he  was,  or to 
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answer  to  questions  put  to  him,  or  that  it  was  made  under  hope  or 
promise  of  a  benefit  of  a  collateral  nature.    Id. 

A  confession  is  voluntary,  where  it  is  not  made  under  the  in- 
fluence of  fear  produced  by  threats  or  upon  any  stipulation  of  the 
district  attorney.    People  v.  Pullerson,  159  N.  Y.  339. 

The  confession  of  the  accused,  though  not  sufficient  to  warrant 
his  conviction  without  additional  proof  that  the  crime  charged 
has  been  committed,  is  sufficient  for  this  purpose  where  there  is 
ample  evidence,  aside  from  the  confession,  corroborating  the  state- 
ments of  the  defendant.    Id. 

If  the  defendant  supposes  that  there  is  any  conflict  in  the  evi- 
dence as  to  the  circumstances  under  which  his  confession  was 
made,  or  as  to  whether  it  was  voluntary  or  otherwise,  he  should 
request  the  submission  of  that  question  to  the  jury.  People  v. 
Kennedy,  159  N.  Y.  346. 

Since  the  adoption  of  this  section  of  the  Criminal  Code,  the 
test  of  admissibility  of  the  statement  of  a  party  accused  of  crime, 
whether  made  in  the  course  of  judicial  proceedings  or  not,  is 
whether  it  was  voluntarily  made,  and  that  is  to  be  determined  by 
its  nature  and  the  circumstances  under  which  it  was  made.    Id. 

It  is  no  ground  for  the  exclusion  of  an  admission  by  a  prisoner 
charged  with  crime  that  it  was  made  while  he  was  under  arrest, 
if  shown  to  have  been  made  voluntarily  and  without  influences  of 
promises  or  threats.     Id. 

A  confession  is  admissible  under  the  provisions  of  sec.  39s, 
where  there  can  be  no  pretense  or  claim  that  statements  were  maae 
while  the  defendant  was  under  the  influence  of  fear  produced  by 
threats,  or  upon  any  stipulation  by  the  district  attorney  that  he 
should  not  be  prosecuted  therefor.    Id. 

District  attorneys  and  other  executive  and  administrative  of- 
ficers should  remember  that  to  be  admissible  statements  made  by 
one  charged  with  or  suspected  of  crime  must  be  voluntary,  fairly 
obtained,  and  not  procured  by  inquisitorial  compulsion  or  other 
improper  means.    Id. 

398.  Conspiracy. — Where,  in  the  absence  of  evidence  sufficient 
to  justify  the  conclusion  that  several  persons,  including  the  de- 
fendant, who  were  charged  with  the  commission  of  a  crime,  acted 
from  a  common  purpose  and  design  to  do  the  act  constituting  the 
offense,  evidence  of  the  acts  and  declarations  of  one  of  them  is 
erroneously  admitted  at  the  trial  of  defendant,  against  his  objec- 
tion. People  v.  Van  Tassel,  84  S.  R.  53 ;  50  S.  53.  But  such  error 
is  cured  by  the  subsequent  admission  of  sufficient  evidence  of  such 
combination.  Id.  At  the  trial  of  defendant  upon  an  indictment 
charging  subornation  of  perjury  in  procuring  a  person  to  testify 
falsely  in  a  certain  action,  evidence  of  other  attempts  to  induce 
other  persons  to  testify  falsely  in  the  same  action,  which  bears 
directly  upon  the  subjects  of  motive  and  intent  in  the  commission 
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of  the  offense,  has  relation  to  the  same  transactions,  and  to  the 
same  purpose,  to  establish  a  fact  in  issue  upon  the  trial,  to  which 
the  testimony  was  material,  and  connected  in  point  of  time,  is 
admissible.    Id. 

399.  See  People  ex  rel.  Doherty  v.  Board  of  Police  Commis- 
sioners (Sup.  Ct.  i  D.  1895),  65  S.  R.  178. 

In  People  v.  Kunz,  58  St.  Rep.  740 ;  27  N.  Y.  Supp.  945,  the 
judgment  was  reversed  on  the  ground  that  the  conviction  rested 
upon  the  testimony  of  the  complainant,  uncorroborated  by  other 
evidence. 

See  People  v.  Terwilliger,  56  St.  Rep.  257;  74  Hun,  310;  26 
N.  Y.  Supp.  674. 

Corroboration. — Under  this  section,  it  matters  not  how  consist- 
ent the  narration  of  the  accomplice,  how  much  it  is  fortified  by  de- 
tail in  the  statement  itself,  or  how  reasonable  antf  convincing  the 
relation  of  the  facts  by  him ;  it  is  not  enough,  unless  corroborated 
by  such  other  testimony  as  tends  to  connect  the  defendant  with 
the  commission  of  the  crime.  People  v.  Christian,  60  St.  Rep. 
814;  78  Hun,  28;  29  Supp.  271. 

The  testimony  of  the  accomplice,  in  this  case,  was  held  to  have 
been  sufficiently  corroborated  to  sustain  the  conviction.     Id. 

Testimony  in  corroboration  should  tend  to  show  the  material 
facts  necessary  to  establish  the  conviction  of  a  crime  and  the 
identity  of  the  person  committing  it.  People  v.  Winant,  24  Misc. 
361 ;  87  S.  R.  695 ;  53  S.  695 ;  People  v.  Plath.  100  N.  Y.  592. 
M — Accomplice. — The  testimony  of  an  accomplice  must  be  cor- 
roborated. Police  v.  Mullins  (Sup.  Ct.  1  D.  1896),  5  A.  D.  172; 
39  S.  361. 

Prior  to  the  enactment  of  this  section,  a  jury,  if  satisfied  of 
the  truth  of  statements  made  by  an  accomplice,  could  convict  on 
his  testimony  alone.  People  v.  May  hew,  150  N.  Y.  346;  People 
v.  Costello,  1  Denio.  83;  People  v.  Dyle,  21  N.  Y.  578;  Dunn  v. 
People,  29  id.  523;  Lindsay  v.  People,  63  id.  154.  But  this  sec- 
tion introduced  a  new  rule  of  evidence.  People  v.  Mayhew,  ante. 
Under  it,  it  is  not  necessary  that  the  corroborative  evidence  of  it- 
self should  be  sufficient  to  show  the  commission  of  the  crime  or 
to  connect  the  defendant  with  it.  Id. ;  People  v.  Elliott,  106  N. 
Y.  292.  It  is  sufficient  if  it  tends  to  connect  the  defendant  with 
the  commission  of  the  crime.  Id.  Nor  need  the  corroborative 
evidence  be  wholly  inconsistent  with  the  theory  of  the  defendant's 
innocence.  Id.  If  the  trial  judge  is  satisfied  that  there  is  testi- 
mony tending  to  connect  the  defendant  with  the  commission  of 
the  crime  as  the  statute  requires,  he  is  bound  to  submit  the  case 
to  the  jury,  who  are  the  sole  judges  whether  the  evidence  relied 
upon  to  corroborate  the  accomplice  is  sufficient.  People  v.  May* 
hew,  ante;  People  v.  Everhardt,  104  N.  Y.  591. 

To  constitute  an  accomplice,  one  must  be  so.  connected  with  a 
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crime  that  at  common  law  he  might  himself  have  been  convicted 
either  as  the  principal  or  as  an  accessory  before  the  fact.  People 
v.  Zucker>  80  S.  R.  766 ;  46  S.  766.  To  warrant  such  a  convic- 
tion, the  one  accused  must  have  taken  part  in  the  preparation  of 
the  crime,  with  intent  to  assist  in  the  crime.  Id.  Every  act  which 
misty  have  a  tendency  to  assist  in  the  preparation  of  the  crime  is  not 
of  absolute  necessity  criminal.    Id. 

The  fact  that  one  knew  of  defendant's  purpose  to  commit  & 
crime,  and  performed  an  act  tending  to  assist  in  the  perpetration 
of  the  offense,  does  not,  as  a  matter  of  law,  render  him  an  accom- 
plice, within  the  rule  requiring  testimony  of  accomplices  to  be  cor- 
roborated, where  it  was  in  dispute  whether  he  did  the  act  with 
intent  that  it  should  aid  in  the  commission  of  the  crime.  People 
v.  Zucker,  80  S.  R.  766;  46  S.  766. 

Where  defendant  is  charged  with  subornation  of  perjury,  testi- 
mony given  at  his  trial,  on  behalf  of  the  people,  by  the  person 
Whom  he  procured  to  testify  falsely,  must,  if  corroborated,  be  sub- 
mitted to  the  jury.    People  v.  Van  Tassel,  84  S.  R.  53;  50  S.  53. 

Where,  in  case  of  testimony  of  accomplices,  there  is  some  cor- 
roborative evidence  fairly  tending  to  connect  the  defendant  with 
the  commission  of  the  crime,  it  is  for  the  jury  to  determine 
whether  the  corroboration  is  sufficient.  People  v.  Baker,  13  N.  Y. 
Cr.  165. 

410.  Advise  acquittal. — The  court  may  advise  an  acquittal  in 
criminal  cases,  under  the  provisions  of  this  section  of  the  Code. 
People  v.  Tuczkewitz,  149  N.  Y.  240.  But  it  can  do  no  more.  Id. 
It  cannot  order  or  even  advise  a  conviction.    Id. 

Where,  on  the  trial  of  a  criminal  action,  the  evidence  is  such 
as  to  make  the  question  of  the  guilt  or  innocence  of  the  defendant 
one  for  the  jury,  the  court  has  no  authority  to  dismiss  the  indict- 
ment and  direct  a  verdict  of  not  guilty.  People  v.  Schooley,  149 
N.Y.99;afrg,89Hun,39i. 

It  is  made  the  duty  of  the  court,  where  it  deems  the- evidence  in- 
sufficient to  warrant  a  conviction,  to  advise  the  jury  to  acquit, 
and  the  jury  must  then  obey  the  advice.  People  v.  Ledwon,  153 
N.  Y.  10,  16;  12  N.  Y.  Cr.  385.  The  defendant  is  not  confined 
to  any  form  of  words,  in  presenting  to  the  court,  the  question  of 
his  right  to  be  acquitted.  Id.  All  that  is  necessary  is  that  in  some 
intelligible  form  there  should  be  presented  to  the  court,  for  its 
ruling  and  decision,  the  question  that  there  is  no  evidence  for  the 
jury,  or  not  sufficient  evidence  upon  which  to  base  a  convic- 
tion. Id.  A  motion  in  form  to  discharge  the  defendant  or  dis-^ 
miss  the  indictment  may  be  regarded  as  in  substance  a  request 
to  direct  an  acquittal,  or  that  the  court  instruct  the  jury,  as  matter 
of  law,  that  the  prisoner  could  not  be  convicted.    Id. 

Under  this  section  of  the  Criminal  Code,  the  court  may  advise 
the  jury  to  acquit  the  defendant,  and  the  jury  are  required  to  fol* 
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low  his  advice.    People  v.  Cronk,  40  A.  D.  206;  92  S.  R.  (58 

S.)  13. 

411.  View. — The  statute  has  left  it  discretionary  with  the  trial 
judge  as  to  whether  the  view  should  be  had.  In  exercising  this 
discretion,  he  should  first  satisfy  himself  that  the  premises  are  in 
substantially  the  same  condition  as  at  the  time  of  the  commission 
of  the  crime,  and  the  view  should  be  taken  by  the  jury,  attended 
only  by  the  officers,  or  persons  selected  by  the  court  to  exhibit  the 
premises.    People  v.  Thorn,  156  N.  Y.  286;  13  N.  Y.  Cr.  77. 

By  asking  that  the  jurors  be  permitted  to  view  the  premises, 
the  prisoner's  counsel  waived  the  right  of  himself,  or  the  defend- 
ant, to  be  present.     Id. 

Court  of  appeals  will  not  grant  a  new  trial  on  the  ground  that 
justice  requires  it,  where  the  jurors  were  not  guilty  of  misconduct 
in  viewing  the  premises  or  nothing  occurred  which  was  prejudicial 
to  defendant.    People  v.  Thorn,  156  N.  Y.  286;  13  N.  Y.  Cr.  77. 

The  view,  provided  for  by  section  41 1  of  Criminal  Code,  is  not 
the  taking  of  testimony  within  the  meaning  of  the  Bill  of  Rights. 
Its  sole  purpose  and  object  is  to  enable  jurors  to  more  accurately 
understand  and  fully  appreciate  the  testimony  of  witnesses  given 
before  them.   Id. 

419.  See  People  v.  Tuczkewitz,  149  N.  Y.  240. 

420.  See  People  v.  Tuczkewitz,  149  N.  Y.  240. 
Prejudicial  error. — The  remark  of  the  court  to  a  witness  for  the 

defendant  to  answer  the  question  and  stop  "  quibbling  "  consti- 
tutes prejudicial  error,  where  the  case,  at  best,  was  a  close  one,  and 
a  verdict  for  the  defendant  would  have  been  amply  justified  by 
the  evidence.  People  v.  Hill,  37  A.  D.  327.  Such  statement  was 
not  cured  by  the  subsequent  charge  of  the  judge  instructing  the 
jury  that  they  were  to  determine  the  questions  of  fact  regardless 
of  the  opinion  of  the  court  or  of  the  counsel  thereon.  Id.  If  the 
jjidge  sought  to  efface  from  the  minds  of  the  jury  an  impression 
made  by  this  characterization  of  the  conduct  of  the  defendant,  he 
should  have  acted  promptly,  and  by  explicit  caution  to  the  jury  to 
disregard  the  remark  made.     Id. 

425.  Exhibits. — Where  the  court,  at  the  retirement  of  the  jury 
inquires  if  there  is  any  objection  to  the  jury  taking  the  exhibits, 
the  clothing  of  the  deceased,  which  was  made  an  exhibit,  upon  the 
trial,  is  deemed  included  in  the  inquiry,  so  as  to  demand  an  objec- 
tion from  the  defendant  in  case  he  does  not  wish  the  clothing  to  be 
left  with  the  jury.  People  v.  Hughson,  154  N.  Y.  153;  12  N.  Y. 
Cr.  485. 

427.  Verdict. — On  the  trial  of  an  indictment  for  murder  where 
after  the  jury  had  agreed  upon  their  verdict,  one  of  their  number 
became  suddenly  ill  but,  having  improved,  was  brought  in  later 
in  the  day  and  took  his  seat  with  his  associates,  and,  upon  the  ad- 
vice of  the  court,  the  jury  again  retired  and  conferred,  the  verdict 
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returned  by  them  is  properly  received.  People  v.  Buchanan,  64  St. 
Rep.  427;  145  N.  Y.  1. 

428.  Coercion. — The  question  how  long  a  court  may  keep  a  jury 
together  is  one  that  rests  in  its  sound  discretion.  People  v.  Shel- 
don, 156  N.  Y.  268;  13  N.  Y.  Cr.  61.  An  attempt  to  drive  the 
members  of  a  jury  into  an  agreement  is  beyond  the  power  of  the 
court,  and  an  obvious  attempt  to  effect  such  a  result  demands  a 
new  trial.  Id.  No  juror  should  be  induced  to  agree  to  a  verdict 
by  fear  that  a  failure  to  so  agree  would  be  regarded  by  the  public 
as  reflecting  upon  either  his  intelligence  or  his  integrity.  Id.  A 
verdict  so  obtained  ought  not  to  be  allowed  to  stand  in  any  case, 
and  least  of  all,  in  one  involving  a  human  life.    Id. 

484.  Sealed  verdict. — No  provision  has  been  made  by  law  per- 
mitting the  rendition  of  a  sealed  verdict  in  a  criminal  case.  Peo- 
ple v.  Pickert,  26  Misc.  112. 

444.  Attempt  to  commit. — This  section  provides  that  upon  an  in- 
dictment for  a  crime,  the  defendant  may  be  convicted  of  an  attempt 
to  commit  a  crime.    People  v.  Kane,  161  N.  Y.  380. 

Less  degree. — An  assault,  in  any  of  its  degrees,  is  not  a  neces- 
sary legal  element  in  a  charge  of  murder  in  an  indictment  in  sub- 
stantially the  same  form  as  was  in  use  under  the  common  law. 
People  v.  McDonald,  159  N.  Y.  309.  Until  some  statute  au- 
thorizes a  conviction  for  assault  under  an  indictment  charging 
homicide,  the  courts  are  not  required,  on  the  trial  of  such  an  in- 
dictment, to  submit  to  the  jury  the  question  whether  the  defend- 
ant was  guilty  of  assault  instead  of  murder.    Id. 

The  conviction  of  the  defendant  of  an  assault  in  the  second 
degree  is  not  a  bar  to  an  indictment  charging  either  degree  of 
murder  or  manslaughter.  Id. ;  Burns  v.  People,  1  Park.  Cr.  182 ; 
Dedieu  v.  ^People,  22  N.  Y.  178;  People  v.  Willson,  109  id.  345. 

Upon  an  indictment  charging  only  the  higher  degree  of 
the  crime,  the  accused  can  be  convicted  of  any  less  degree  of  it. 
People  ex  rel.  Young  v.  Stout,  63  St.  Rep.  154;  81  Hun,  336; 
30  Supp.  898. 

The  law  provides  that  a  jury  may  find  a  defendant  guilty  of  a 
less  degree  of  crime  than  that  charged  in  the  indictment.  Peo- 
ple v.  Blakeman  (N.  Y.  Gen.  Sess.  1895),  68  S.  R.  140.  But  this 
provision  of  the  Criminal  Code  does  not  curtail  the  rule  of  the 
common  law,  or  in  any  way  interfere  with  its  operation,  that,  if  a 
defendant  be  found  guilty,  he  should  be  found  guilty  in  accordance 
with  the  evidence  introduced.     Id. 

A  jury  may  find  the  defendant  guilty  of  a  less  degree  of  the 
same  crime  as  is  charged  in  the  indictment.  People  v.  Connors 
(Ct.  Sess.  1895),  70  S.  R.  169;  13  Misc.  582. 

445.  See  People  ex  rel.  Young  v.  Stout.  63  St.  Rep.  154;  81 
Hun,  336 ;  30  Supp.  898,  and  notes  under  previous  section. 

51 
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Amendment. — The  general  term,  where  its  memorandum  of  de- 
cision, reversing  conviction,  fails  either  to  direct  a  new  trial  or 
to  discharge  the  defendant,  has  power  to  amend  the  order  so  as  to 
make  it  conform  to  the  decision  intended  to  be  made.  People  v. 
Hill,  57  St.  Rep.  293;  73  Hun,  473;  26  N.  Y.  Supp.  331;  Altman 
v.  Hofeller,  51  St.  Rep.  197;  137  N.  Y.  619;  People  v.  Phelps, 
44  St.  Rep.  737 ;  18  N.  Y.  Sup.  699. 

Different  degrees. — The  language  of  this  section,  "  in  all  cases," 
must  necessarily  exclude  cases  where  the  crime' Consists  of  differ- 
ent degrees.  People  v.  Connors  (Ct.  Sess.  1895),  70  S.  R.  169;  13 
Misc.  582. 

448.  See  People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y.  570; 
rev'g*  77  Hun,  103. 

468.  Case. — It  is  the  duty  of  the  counsel  for  the  defendant  to  pre- 
pare and  serve  a  proposed  case  setting  forth  the  evidence  in  nar- 
rative form,  as  far  as  practicable,  and  of  the  district  attorney  to 
prepare  and  serve  such  amendments  thereto  as  he  deemed  proper, 
and  of  the  trial  judge,  upon  due  notice,  to  settle  the  case  in  the 
usual  way.     People  v.  Barone.  161  N.  Y.  475. 

The  failure  of  counsel  for  the  defendant  in  such  a  case  to  dis- 
charge his  duty  in  this  regard  may  properly  be  taken  into  con- 
sideration in  passing  upon  his  application  for  compensation  under 
sec.  308.  ante.     Id. 

465.  See  People  v.  Strait,  154  N.  Y.  165. 

See  People  v.  Ledwon,  153  N.  Y.  10,  16;  12  N.  Y.  Cr.  385. 

See  Hanrahan  v.  Ayres,  64  St.  Rep.  14;  10  Misc.  435;  31  Supp. 

458. 

Cumulative. — Whenever  it  is  made  to  appear  that  a  person  con- 
victed of  crime  can  produce  evidence  upon  another  trial,  "such 
as,  if  before  received,  would  probably  have  changed  the  verdict, 
if  such  evidence  has  been  discovered  since  the  trial,  is  not  cumula- 
tive, and  the  failure  to  produce  it  upon  the  trial  was  not  owing  to 
want  of  diligence."  a  new  trial  ought  to  be  awarded  without  hesita- 
tion.   People  v.  Benham,  30  Misc.  466. 

Defendant's  testimony. — The  fact  that  a  defendant  cannot,  from 
prudential  reasons,  withhold  his  own  personal  testimony  from  the 
trial,  and  cannot  thereafter  apply  for  a  new  trial  upon  it  as  newly 
discovered  evidence,  does  not  preclude  a  new  trial  where  the  newly 
discovered  testimony  of  other  witnesses,  besides  himself,  is  ma- 
terial.   People  v.  Benham.  30  Misc.  466. 

Requirements. — If  the  defendant  has  complied  with  these  four 
requirements  of  the  statute,  and  if  each  has  been  substantially  ful- 
filled to  the  satisfaction  of  the  court,  he  is  entitled  to  another  trial. 
People  v.  Benham,  30  Misc.  466. 

Want  of  diligence. — Where1,  at  the  time  of  the  trial,  the  newly 
discovered  evidence  had  been  temporarily  forgotten  by  both  the 
witness  and  the  defendant,  want  of  diligence  in  making  an  applica- 
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tion  for  such  a  new  trial  cannot  be  fairly  charged.  People  v.  Ben- 
ham,  30  Misc.  466. 

Hew  trial, — Amended  by  chap.  270  of  1894. 

This  amendment  added  the  last  provision  of  subdivision  7  of 
the  present  section,  and  went  into  effect  April  6,  1894. 

Where  upon  the  reversal  of  the  judgment,  proof  which  would 
raise  a  disputed  question  of  fact  is  possible,  the  appellate  court 
has  no  right  to  assume  that  it  does  not  exist  and  acquit  the  de- 
fendant, but  must  order  a  new  trial.  People  v.  Kane,  59  St.  Rep. 
33 ;  142  N.  Y.  366. 

— Subd.  6. — Under  the  Code  of  Criminal  Procedure,  the  trial 
court  is  empowered  to  grant  a  new  trial  upon  the  application  of  the 
defendant,  when  the  verdict  is  contrary  to  law  or  clearly  against 
evidence.  People  v.  Smith  (Sup.  Ct.  2  D.  1896),  6  A.  D.  234; 
39  S.  1009.  A  motion  to  set  aside  the  verdict  as  not  in  accordance 
with  the  evidence  is  equivalent  to  a  motion  for  a  new  trial.  Id. 
A  denial  of  the  motion  is  reviewable  on  an  appeal  from  the  judg- 
ment.    Id. 

— Subd.  7.  Newly  discovered  evidence. — Power  to  grant  a  new 
trial  can  only  be  exercised  when  the  four  requirements  of  the  stat- 
ute are  concurrently  fulfilled  to  the  satisfaction  of  the  court,  and 
these  requirements  are  conjointly  the  test  of  efficiency  which  must 
be  applied.    People  v.  Moore,  29  Misc.  574;  96  S.  R.  (62  S.)  252. 

When  the  defendant  makes  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  which  he  could  not  with 
diligence  have  produced  on  the  trial,  he  cannot  be  heard  to  say 
that,  for  prudential  reasons,  he  did  not  call  a  witness  (himself) 
who  could  have  testified  to  the  fact.     Id. 

The  moving  affidavits  must  present  evidence  which  will  be  com- 
petent and  admissible  upon  a  new  trial,  if  granted.     Id. 

There  should  be  an  affidavit  of  the  witnesses  who  will  give  new- 
evidence  that  they  are  ready  to  swear  to  the  facts  claimed  to  be 
newly  discovered  (Adams  v.  Bush,  1  Abb.  Dec.  7;  2  Abb.  N.  S. 
104),  and  an  affidavit  that  the  witnesses  told  the  party  that  they 
would  so  swear  is  not  enough.  Id. ;  Shumway  v.  Fowler,  4  Johns. 
425;  Roberts  v.  Johnstown  Bank,  14  S.  433. 

A  new  trial,  on  the  ground  of  newly  discovered  evidence,  will 
not  be  granted  where  the  affidavits  of  the  proposed  witnesses  do 
not  state  that  the  affiants  know  the  matters  therein  set  forth  of 
their  own  knowledge.  People  v.  Moore,  ante ;  Hecla  Powder  Co. 
v.  Sigua  Iron  Co.  37  S.  149;  1  A.  D.  371. 

Upon  the  latter  provision  of  subd.  7.  the  court  has  not  the 
power  to  compel  the  appearance  of  persons  for  examination  who 
have  not  sworn  to  affidavits  presented  on  the  motion  for  a  new 
trial.    People  v.  Moore,  ante. 

The  judgment,  on  a  motion  for  a  new  trial,  must  not  be  dis- 
turbed, unless  it  be  clearly  made  to  appear  that  since  the  trial  there 
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has  been  discovered  competent,  material,  credible  evidence,  which, 
if  before  received,  would  probably  have  changed  the  verdict,  which 
could  not  have  been  discovered  before  the  trial  by  the  exercise  of 
due  diligence,  and  which,  on  a  new  trial,  would  probably  produce 
a  different  result  from  the  former.     Id. 

— Jury. — The  denial  of  a  motion  for  a  new  trial,  made  upon  the 
ground  that  there  had  been  an  illegal  separation  of  the  jury,  is 
in  the  discretion  of  the  court,  where  the  proofs  raise  a  question 
of  fact.  People  v.  Buchanan,  64  St.  Rep.  427;  145  N.  Y.  1.  A 
motion  for  a  new  trial/on  the  ground  that  a  juror  became  mentally 
incompetent  on  the  trial  before  the  rendition  of  the  verdict,  is 
properly  denied  where,  upon  the  conflicting  opinions  of  the  ex- 
perts, the  facts  stated  in  the  affidavits  and  those  within  the  ob- 
servation of  the  court,  it  cannot  be  said  that  the  moving  party 
made  out  a  case  of  mental  incompetency  in  the  juror.     Id. 

Where  a  juror  was  taken  ill  on  the  trial  of  an  indictment  for 
murder  and  the  trial  judge  put  him  in  charge  of  a  sworn  officer, 
to  enable  him  to  consult  a  physician,  on  the  defendant's  counsel 
stating  that  there  was  no  objection,  and  the  juror  remained  in 
charge  of  such  officer  over  a  day  upon  the  physician's  reporting 
him  too  ill  to  come  out,  and  on  the  second  day  he  took  his  seat  and 
the  trial  was  proceeded  with, — without  anything  appearing  to 
show  that  the  sick  juror  was  ever  out  of  the  charge  of  the  officer 
or  that  any  communication  wras  had  with  any  person  not  connected 
with  the  trial,  such  facts  do  not  constitute  a  separation  of  the  jury, 
within  the  intent  of  the  above  section  of  the  Code.  People  v. 
Hoch,  150  N.  Y.  291. 

See  People  ex  rel.  Ritzenthaler  v.  Higgins.  151  N.  Y.  570;  rev'g, 

77  Hun.  103. 

A  new  trial  will  not  be  granted  in  a  criminal  case  on  the  ground 
of  newly  discovered  evidence,  where  such  evidence  consists  of  a 
retraction  by  a  witness  for  the  prosecution  of  his  testimony  given 
on  the  trial,  and  in  denial  of  the  facts  then  testified  to  by  him, 
where  such  testimony  was  corroborated  by  circumstantial  evi- 
dence.    People  v.  Mayhew   (Kings  S.  T.  1897),  19  Misc.  313; 

78  S.  R.  206 ;  44  S.  206.  In  such  case,  there  is  no  probability  that 
the  result  upon  a  new  trial  would  be  different.     Id. 

In  determining  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  in  favor  of  the  defendant,  four  conditions  must 
be  found  to  concur :  ( 1 )  It  must  appear  by  affidavit  that,  upon 
another  trial,  the  defendant  can  produce  evidence  such  as,  if  be- 
fore received,  would  probably  have  changed  the  verdict ;  (2)  that 
such  evidence  has  been  discovered  since  the  trial;  (3)  that  it  is 
not  cumulative;  (4)  that  failure  to  produce  it  upon  the  trial  was 
not  owing  to  want  of  diligence.  People  v.  Shea  ( Sup.  Ct.  S.  T. 
1896),  16  Misc.  in  ;  38  S.  821. 

The  proposed  evidence  must  raise  a  reasonable  presumption  that 
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its  reception  would  have  changed  the  verdict  of  the  jury,  or  that, 
on  a  new  trial,  it  would  produce  a  different  verdict,  before  the 
court  can  order  a  new  trial.  Id. ;  People  v.  Noonan,  38  S.  R.  854; 
People  v.  Hovey,  30  Hun,  358. 

Motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence is  addressed  to  the  sound  discretion  of  the  court.  People 
v.  Baker,  13  N.  Y.  Cr.  165. 

467.  Arrest  of  judgment. — When  a  motion  in  arrest  of  judgment 
and  for  a  new  trial  raises  a  question  of  fact  to  the  utterance  of  dis- 
qualifying statements  by  a  juror  and  has  been  denied  by  the  trial 
judge,  on  his  giving  credence  to  the  juror's  denial,  the  court  of 
appeals  will  leave  the  question  of  the  juror's  credibility  with  the 
trial  judge,  and,  on  review,  will  not  discredit  the  juror's  testimony 
and  accept  that  given  by  others.  People  v.  Benham,  160  N.  Y. 
402. 

470a.  See  People  ex  rel.  Dunnigan  v.  Webster  ( Sup.  Ct.  Sp.  T. 
1895),  71  S.  R.  676;  14  Misc.  617. 

484.  Perpetual  imprisonment. — In  a  note  to  section  549  (pres- 
ent sec.  484),  the  revisers  state  that  a  sentence  that  the  defendant 
stand  committed  until  the  fine  is  paid  was  then  virtually  a  sentence 
of  perpetual  imprisonment,  unless  the  fine  be  either  paid  or  re- 
mitted. People  ex.  rel.  Gately  v.  Sage,  13  A.  D.  135;  aff'g,  17 
Misc.  712;  41  S.  531.  This  is  now  modified  by  the  provision  of 
this  section,  that  the  imprisonment  cannot  exceed  more  than  one 
day  for  every  dollar  of  the  fine.     Id. 

village  ordinance. — Where  a  village  ordinance  imposes  only  a 
penalty  for  its  violation,  the  term  for  which  a  defendant  in  such 
proceeding  may  lie  imprisoned  for  failure  to  pay  the  fine,  is  gov- 
erned by  sec.  1,  chap.  385  of  1875,  and  this  section  does  not  ap- 
ply. People  v.  Garabed,  12  N.  Y.  Cr.  294;  79  S.  R.  827,  830; 
45  S.  827,  830. 

Sheriff. — When  the  judgment  is  a  fine  and  that  the  defendant 
be  imprisoned  until  it  is  paid,  the  judgment  must  be  executed  by 
the  sheriff  of  the  county.  People  ex  rel?  Gately  v.  Sage  (West- 
chester Co.  Ct.  1896),  17  Misc.  712;  aff'd,  13  A.  D.  135;  41  S. 
531.  In  such  case,  there  is  no  authority  for  the  sheriff  to  deliver 
the  defendant  to  any  officer,  nor  is  there  authority  for  any  officer 
to  hold,  because  defendant  has  been  in  his  custody,  by  virtue  of 
the  imposition  of  another  sentence,  the  term  of  which  has  ex- 
pired. Id.  Where  the  judgment  imposes  the  fine  in  addition  to 
imprisonment  and  follows  language  of  section  484  of  the  Criminal 
Code,  by  directing  that,  in  default  of  payment,  the  defendant  be 
imprisoned  until  the  fine  is  satisfied,  not  exceeding  one  day  for 
every  dollar  of  the  fine,  the  defendant,  at  the  expiration  of  the 
term  of  absolute  imprisonment,  should  be  delivered  up  to  the 
sheriff  of  the  county  and  be  detained  by  him  until  payment  of  the 
fine  or  until  the  expiration  of  the  days  required.     Id. 
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485.  Evidence  out  of  oottt.— In  a  capital  case,  the  fact  that 
statements  as  to  the  position  of  articles  on  the  premises  where  the 
homicide  occurred,  tending  to  show  that  the  defendant's  testi- 
mony upon  a  material  point  was  untrue,  were  made  to  the  trial 
jury,  out  of  court  and  in  the  absence  of  the  defendant,  while  view- 
ing the  scene  of  the  homicide  by  direction  of  the  court,  furnishes 
ground  for  granting  a  new  trial.     People  v.  Gallo,  149  N.  Y.  to6. 

Misdirection. — A  misdirection  in  the  charge  to  the  jury,  upon 
one  point,  is  sufficient  to  justify  the  granting  of  a  new  trial  in  a 
criminal  action,  though  the  jury  might  properly  have  found  their 
verdict  upon  another  point  as  to  which  there  was  no  misdirection. 
People  v.  Helmer  (Sup.  Ct.  5  D.  1895),  67  S.  R.  180;  88  Hun, 
530. 

— Subd.  8. — Subdivision  8  of  this  section  provides  that  the  case 
and  exceptions  shall  consist,  among  other  things,  of  a  copy  of  a 
stenographer's  minutes  of  the  trial,  the  result  of  which  provision 
is  that  a  large  mass  of  evidence,  frequently  upon  points  not  really 
disputed  or  disputable,  is  returned,  all  of  which  must  be  perused 
before  the  court  of  appeals  can  properly  come  to  a  conclusion  in  a 
capital  case.     People  v.  Shea,  69  S.  R.  320;  147  N.  Y.  78. 

See  People  ex  rel.  Ritzenthaler  v.  Higgins,  151  N.  Y.  570; 
fev'g,  Tj  Hun,  103. 

Stenographer's  minntes. — If  the  power  exists  in  some  officer  or 
tribunal  to  make  any  change  whatever,  after  they  have  been  filed 
with  the  county  clerk,  in  the  minutes  of  the  stenographer,  required 
by  this  section  to  be  embodied  in  the  record  of  appeal  from  a 
judgment  of  death,  such  power  can  only  be  exercised  after  due 
opportunity  has  been  afforded  to  the  defendant  to  be  heard. 
People  v.  Conroy,  151  N.  Y.  543.  The  question  whether  such 
power  does  exist  in  any  officer  or  tribunal  was  not  decided  in 
this  case.  Id.  The  court  of  appeals  has  no  powfer  to  alter  the 
record  furnished  to  it  by  the  county  clerk  on  appeal  from  a  judg- 
ment of  death.  Id.  But  it  has  the  power  to  require  the  clerk  to 
obey  the  statute  by  furnishing  it  with  literal  copies  of  the  sten- 
ographer's minutes  as  filed  with  him,  where  he  has  furnished 
copies  of  the  minutes  as  changed  without  notice  to  the  defendant, 
after  filing.  Id.  The  practice  now  prescribed  by  statute,  of 
printing,  at  the  public  expense  and  without  opportunity  for  amend- 
ment or  exclusion  of  immaterial  matter,  the  stenographer's  min- 
utes of  the  trial,  as  part  of  the  record  on  appeal  in  capital  cases, 
instead  of  the  case  regularly  settled  by  the  trial  judge,  is  to  be 
deprecated.     Id. 

Unreliable. — Where  the  evidence,  in  a  capital  case,  is  uncertain 
anl  apparently  unreliable,  and  it  is  improbable  that  the  whole 
truth  relating  to  the  homicide  has  been  given,  a  new  trial  will  be 
granted.     People  v.  Gallo,  149  N.  Y.  106. 

487.  Chap.  424  of  1877,  in  relation  to  the  appointment  of  a 
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state  agent  for  the  guidance  and  employment  of  discharged  con- 
victs, was  repealed  by  chap.  93  of  1895. 

488.  The  language  of  this  section,  that  the  judgment  be  ex- 
ecuted by  the  sheriff,  can  be  entirely  satisfied  by  confining  its  ap- 
plication to  cases  where  the  only  sentence  imposed  on  the  defend- 
ant is  a  fine,  or  fine  and  imprisonment  in  the  county  jail.  People 
ex  rel.  Gately  v.  Sage,  13  A.  D.  135;  aff'g,  17  Misc.  712;  4* 
S.  531.  This  section  does  not  provide  that  a  prisoner, 
sentenced  to  imprisonment  in  a  state  prison  to  pay  a  fine, 
shall,  after  having  served  his  sentence  in  the  state  prison, 
be  transferred  to  and  be  imprisoned  in  the  county  jail  of 
the  county  where  he  was  convicted,  for  the  purpose  of  working 
out  his  fine.    Id. 

503.  Reprieve. — A  reprieve  by  the  governor  to  a  day  certain, 
granted  in  a  capital  case,  authorizes  the  execution  of  sentence  on 
the  day  on  which  the  reprieve  terminates,  and  it  is  not  necessary 
that  the  prisoner  should  be  brought  before  the  court  to  have  the 
time  of  execution  fixed.  Matter  of  Buchanan,  66  S.  R.  621 ;  146 
N.  Y.  264.  The  distinction  between  a  reprieve  and  a  suspension 
of  sentence,  though  the  words  are  sometimes  used  interchange- 
ably, is  that  a  reprieve  postpones  an  execution  of  the  sentence  to 
a  day  certain,  whereas  a  suspension  is  for  an  indefinite  time.  Id. 
In  People  v.  Enoch,  13  Wend.  159,  which  was  an  appeal  in  a 
capital  case  in  which  the  execution  of  the  sentence  had  been  re- 
spited by  the  governor,  the  chancellor  held  that,  where  the  ex- 
ecution of  the  sentence  is  respited  by  the  governor  until  a  partic- 
ular day,  it  is  the  duty  of  the  sheriff  to  proceed  and  execute  the 
judgment  of  the  court  at  that  time,  unless  further  respite  is 
granted  or  the  judgment  has  been  reversed  or  annulled  in  the 
meantime.  It  was  the  duty  of  the  warden,  in  whose  custody  the 
defendant  was  on  the  day  on  which  the  second  reprieve  termi- 
nated, to  execute  the  sentence  on  that  day  without  waiting  for  the 
order  of  the  court.  This  section  has  no  application  to  the  case 
of  a  reprieve  unless  the  day  fixed  thereby  has  passed  and  the 
sentence  has  for  any  reason  not  been  executed,  though  the  judg- 
ment of  conviction  is  still  in  force.    Matter  of  Buchanan,  ante. 

504.  Application  for  order. — An  application  for  an  order  direct- 
ing the  agent  and  warden  of  a  state  prison  in  whose  custody  the 
pnsoner  is,  commanding  that  he  be  brought  before  the  court  of 
appeals  in  order  that  it  may  inquire  into  circumstances  and  direct 
the  execution  of  his  sentence,  must  be  granted  if  no  legal  reason 
exists  against  the  execution  of  said  sentence.  Matter  of  Buch- 
anan, 66  S.  R.  621 ;  146  N.  Y.  264. 

An  appeal  to  the  United  States  supreme  court  from  the  decision 
of  the  district  judge  denying  a  writ  of  habeas  corpus  does  not  op- 
erate to  suspend  all  proceedings  and  deprive  the  state  courts  of 
any  power  to  act  in  the  premises  until  the  appeal  shall  be  heard 
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and  determined.  Matter  of  Buchanan,  66  S.  R.  621 ;  146  N.  Y. 
264. 

510.  Habitual  criminals. — Chapter  357  of  1873  was  m  effect  re- 
pealed by  section  690  of  the  Penal  Code  and  sections  510-514  of 
the  Code  of  Criminal  Procedure.  People  ex  rel.  Sloane  v.  Fallon, 
27  Misc.  16;  13  N.  Y.  Cr.  429. 

The  legislature  in  enacting  the  Code  of  Criminal  Procedure  in- 
tended to  deal  with  the  subject-matter  of  the  act  of  1873  ^  to 
revise  and  improve  it,  and  when  it  placed  habitual  criminals  within 
the  class  of  disorderly  persons,  as  defined  in  the  Code  of  Criminal 
Procedure,  it  referred  to  the  class  of  criminals  who  were  intended 
to  be  dealt  with  under  the  act  of  1873,  anc*  gathered  them  in, 
together  with  others  who  have  been  previously  characterized  in 
various  statutes  as  disorderly  persons,  under  a  comprehensive 
scheme  for  a  more  scientific  and  convenient  restatement  of  the 
law  concerning  such  persons  and  their  treatment-  People  ex  re!. 
Sloane  v.  Fallon,  27  Misc.  16;  13  N.  Y.  Cr.  429. 

514.  See  Weiss  v.  Herlihy,  23  A.  D.  608 ;  83  S.  R.  81 ;  49  S.  81. 

515.  Appeal. — An  order,  in  relation  to  the  remission  of  the  for- 
feiture of  a  bail  bond,  is  appealable.  People  v.  Young  (Sup.  Ct. 
5  D.  1895),  71  S.  R.  846;  92  Hun,  373. 

It  is  provided  by  this  section  that  the  only  mode  of  reviewing  a 
judgment  or  order  in  a  criminal  action  or  special  proceeding  of  a 
criminal  nature  is  by  appeal.  People  ex  rel.  Peck  v.  Schantz  (Ul- 
ster Co.  Ct.  1895),  69  S.  R.  187;  13  Misc.  563. 

In  a  proceeding  respecting  disorderly  persons,  the  defendant 
has  a  right  to  appeal  to  the  court  of  sessions  from  a  judgment  of 
conviction  upon  trial  before  the  magistrate.  People  v.  Fuerst 
(Ct.  Sess.  1895),  69  S.  R.  205;  13  Misc.  304. 

There  is  no  authority  for  an  appeal  to  the  appellate  division 
from  the  certificate  of  the  justice  presiding  at  the  trial  awarding 
compensation  to  counsel  under  section  308  of  Criminal  Code. 
People  v.  Heiselbetz,  85  S.  R.  685 ;  51  S.  685 ;  13  N.  Y.  Cr.  223. 

The  only  method  of  reviewing  judgments  or  orders,  made  in 
criminal  actions  or  special  proceedings  of  a  criminal  nature  is  by 
appeal.  People  ex  rel.  Commissioners,  etc.  v.  Cullen  (Sup.  Ct 
1  D.  1896),  7  A.  D.  118;  40  S.  1.  The  subsequent  provisions  of 
chapter  1,  title  2,  Code  of  Criminal  Procedure  in  regard  to  appeals 
in  criminal  tactions  were  in  no  way  intended  to  take  away  the  right 
of  review  which  had  previously  existed  in  reference  to  special  pro- 
ceedings, 7  A.  D.  535,  540 ;  40  S.  243.  It  goes  beyond  mere  tech- 
nical errors  and  defects  such  as  were  cured  by  the  Statutes  of  Jeo- 
fails.   Id. 

The  power  of  the  court  of  appeals  to  grant  new  trials  in  capital 
cases  must  be  exercised  in  conformity  with  the  statutory  pro- 
vision, which  requires  that  judgment  upon  an  appeal  must  be  ren- 
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dered  without  regard  to  technical  errors  or  defects  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties.  People  v. 
Youngs,  151  N.  Y.  210. 

Counsel  have  no  right  to  appeal  for  the  purpose  of  delay,  nor 
unless  they  think  there  is  some  ground  for  reversal  in  the  judg- 
ment ;  and  if  there  is  any  reason  for  appealing,  even  though  feeble 
and  inconclusive,  it  should  be  presented  to  the  court  for  consid- 
eration.   People  v.  Scott,  153  N.  Y.  40;  12  N.  Y.  Cr.  374. 

The  provisions  of  chap.  19,  title  8  of  the  Code  have  no  applica- 
tion to  the  review  of  judgments  of  conviction  by  courts  of  special 
sessions.     People  v.  Ash,  44  A.  D.  6;  94  S.  R.  (60  S.V436. 

Practice  on  appeals  from  the  court  of  special  sessions  is  gov- 
erned by  the  provisions  of  sec.  141 3  of  such  charter,  sec.  20  of 
chap.  601  of  1895  and  chap.  1,  title  11,  part  4,  of  the  Code  of 
Criminal  Procedure.     Id. 

Reversal. — A  conviction  secured  on  the  testimony  of  a  witness, 
who  claimed  at  the  time  of  the  trial  that  he  was  innocent  but  after- 
wards plead  guilty  under  an  indictment  for  the  same  offense,  will 
be  reversed  on  appeal.  People  v.  Friday,  63  St.  Rep.  812;  83 
Hun,  240;  31  Supp.  399. 

Certiorari. — Certiorari  lies  to  review  a  conviction  for  a  criminal 
contempt.  People  ex  rel.  Barnes  v.  Court  of  Sessions,  63  St.  Rep. 
832 ;  82  Hun,  242 ;  31  Supp.  373. 

Facts. — Where  a  conviction  is  reversed  on  the  facts  by  the  gen- 
eral term,  the  power  to  review  the  facts  ends.  People  v.  Mitchell, 
59  St.  Rep.  170;  142  N.  Y.  639;  36  N.  E.  Rep.  1051. 

Special  proceedings. — The  special  proceedings  of  a  criminal 
nature,  referred  to  in  this  section,  are  the  various  special  proceed- 
ings enumerated  and  provided  for  in  part  sixth  of  this  Code. 
People  ex  rel.  Taylor  v.  Forbes,  62  St.  Rep.  176;  143  N.  Y.  219; 
38  N.  E.  Rep.  303.  And,  as  no  provision  is  made,  in  this  Code, 
for  proceedings  to  punish  for  contempt  or  to  review  any  order 
made  in  such  proceedings,  the  practice  is  governed  by  the  same 
procedure  as  applies  to  ordinary  cases  where  private  rights  are 
involved,  the  determination  of  which  may  be  reviewed  by  means 
of  a  writ  of  certiorari.     Id. 

517.  See  notes  under  section  485,  ante. 

Constitutional  right  to  appeal. — No  person  has  a  constitutional 
right  to  appeal,  and  no  court  has  an  inherent  right  to  entertain  an 
appeal.    People  v.  Rutherford,  47  A.  D.  209. 

Demurrer. — An  appeal  from  a  judgment  of  conviction 
brings  up  for  review  the  disallowance  of  a  demurrer  to  the  in- 
dictment. People  v.  Wilson,  151  N.  Y.  403?  aff'g,  7  A.  D.  326. 
It  is  not  requisite  to  a  review  of  the  objection  taken  by  a  demurrer 
that  it  should  have  been  also  raised  in  some  form  after  the  trial 
was  entered  upon.  Id. 
52 
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Denial  of  new  trial. — An  appeal  does  not  lie  to  the  court  of  ap- 
peals from  an  order  of  the  trial  court,  denying  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  made  after  the 
affirmance  of  a  judgment  of  death.  People  v.  Mayhew,  151  N. 
Y.  607. 

Exclusive. — The  Code  of  Criminal  Procedure  provides  in  what 
cases  an  appeal  may  be  taken  and  what  matter  may  be  reviewed 
on  appeal,  and  that  must  be  taken  as  exclusive  of  all  other  form 
of  appeal  or  matter  to  be  reviewed.  People  v.  Rutherford,  47  A.  D. 
209 ;  People  v.  Petrea,  30  Hun,  102 ;  afFd,  92  N.  Y.  129. 

520.  Matter  of  right. — Chap.  1,  tit.  2  of  this  Code  authorizes 
the  defendant  to  appeal  from  a  judgment  rendered  against  him, 
"as  a  matter  of  right."  People  v.  McKane,  59  St.  Rep.  301;  7 
Misc.  371 ;  28  Supp.  175. 

523.  District  attorney. — The  district  attorney  must  have  notice 
of  appeal,  surrender  of  bail,  etc.  Tompkins  v.  Mayor,  77  S.  R. 
878;  43  S.  878.  But  no  express  duty  is  enjoined  in  connection 
therewith,  yet  it  cannot  be  doubted  that  an  obligation  exists  to  do 
what  is  necessary  to  be  done  regarding  the  matter  to  which  the 
notice  relates.  The  statutory  duty  is  to  conduct  all  prosecutions 
for  crimes  and  offenses.     Id. 

527.  See  People  v.  Camp,  54  St.  Rep.  455 ;  139  N.  Y.  87;  affg, 
51  S.  R.  30. 

See  People  v.  Terwilliger,  56  St.  Rep.  255;  74  Hun,  310;  26 
N.  Y.  Supp.  674. 

Application  for  certificate. — Though  it  is  not  in  terms  pro- 
vided in  this  section,  or  in  section  529,  post,  that  an  application 
to  one  judge  only  sliall  be  made  for  a  certificate,  these  sections 
do  not  in  terms  authorize  applications  to  be  made  to  several  and 
successive  judges.  People  v.  McKane,  59  St.  Rep.  302;  7  Misc. 
371 ;  28  Supp.  175. 

A  defendant,  under  conviction  for  a  felony,  is  not  entitled  to  sub- 
mit an  application  for  a  certificate,  mentioned  in  this  section,  until 
such  notice  as  the  judge  may  prescribe  has  been  given,  to  the 
district  attorney  of  the  county  where  the  conviction  was  had,  of 
the  application  for  the  certificate.     Id. 

Where  the  court  has  a  reasonable  doubt  of  the  validity  of  cer- 
tain proceedings  had  in  a  case,  a  certificate  of  reasonable  doubt, 
to  stay  the  judgment,  pending  appeal,  under  this  section,  wiH  be 
granted.  People  v.  McLoughlin  (Sup.  Ct.  Sp.  T.  1895)*  69  S. 
R.  252;  13  Misc.  287. 

The  conduct  of  a  person  at  the  time  of  his  arrest  for  a  fckmy 
may  be  shown  even  though  the  evidence  tends  to  prove  the  com- 
mission of  another  felony.  People  v.  Moore,  26  Misc.  16B. 
Though  the  court,  in  overruling  the  objection,  states  that  if  i» 
the  course  of  the  witness'  testimony  there  should  be  disclosed  any 
evidence  tending  to  establish  another  and  different  criminal  act 
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from  that  which  the  defendant  is  on  trial  for,  the  jury  will  dis- 
regard it,  adding  that  the  jury  might  take  the  evidence  for  what 
it  was  worth  in  its  bearing  upon  the  case,  a  certificate  of  reason- 
able doubt,  whether  a  judgment  of  conviction  should  stand,  will 
be  refused.  Id.  Where  the  answer  of  the  witness  for  the  de- 
fendant on  cross-examination,  was  made  harmless  by  direction 
of  the  court,  it  cannot  be  presumed  that  it  had  any  influence  upon 
the  jury  in  rendering  their  verdict.  Id.  Instruction  to  the  jury 
that  they  are  the  sole  judges  of  the  facts  and  of  the  credibility 
of  the  witnesses,  and  need  not  accept  the  testimony  of  a  witness 
even  though  no  one  contradicts  him,  renders  harmless  a  state- 
ment in  the  charge  that  certain  witnesses  for  the  prosecution  have 
not  been  contradicted.     Id. 

— Satisfaction  of  judge. — On  an  application  for  a  stay  of  proceed- 
ings in  a  criminal  case,  it  is  not  necessary  that  the  judge,  to  whom 
the  application  is  made,  should  be  satisfied  that  the  judgment  will 
be  reversed.  People  v.  Valentine,  13  Misc.  553;  12  N.  Y.  Cr. 
269;  78  S.  R.  903;  44  S.  903.  It  is  enough  that  he  is  satisfied 
that  a  question  of  law  is  raised  sufficient  for  the  consideration  of 
the  appellate  tribunal.  Id.  Nor  is  it  necessary  for  the  applicant 
to  show  that  the  error,  alleged  to  have  been  committed,  did  in  fact 
prejudice  the  defendant;  but,  on  the  contrary,  the  judge,  to  whom 
the  application  for  a  stay  is  made,  must  be  satisfied  that  the  error 
could  not  in  any  way  have  affected  or  prejudiced  the  defendant 
before  he  is  warranted  in  denying  an  application  for  a  certificate 
of  reasonable  doubt.    Id. 

— Stays. — The  same  liberality,  as  is  exercised  in  granting  stays 
in  proceedings,  pending  appeals,  in  civil  cases,  is  not  exercised  in 
staying  proceedings  upon  convictions  for  crime.  People  v.  Hess, 
56  St.  Rep.  267;  26  N.  Y.  Supp.  630.  Such  liberality  would 
seriously  prejudice  the  administration  of  criminal  justice.     Id. 

Stays  are  not  granted  in  criminal  cases,  until  after  careful  ex- 
amination and  a  determination  by  the  justice  making  the  exam- 
ination that,  in  his  opinion,  there  is  a  reasonable  doubt  whether 
such  judgment  of  conviction  will  stand.  Id.  The  defendant  is 
not  entitled  to  the  stay  as  a  matter  of  right.  Id. ;  People  v.  Holmes, 
3  Park.  567;  People  v.  O'Reilly,  9  Abb.  N.  C.  91. 

Under  a  liberal  and  just  construction  of  the  language  of  this 
section,  a  judge  is  called  upon  to  review  the  entire  evidence,  the 
charge  of  the  trial  court  and  the  law  of  the  whole  case.  People 
v.  Hess,  ante;  People  v.  Sharp,  9  St.  Rep.  157.  He  is  required 
by  it  to  form  an  opinion  whether  the  judgment  should  stand.     Id. 

To  this  rule  there  may  be  exceptional  cases,  as  where  a  part  of 
the  record,  or  a  portion  only  of  the  evidence  may  reveal  a  palpa- 
ble error,  or  present  a  point  so  sharply  as  to  render  it  unnecessary 
to  examine  the  whole  case.    People  v.  Hess,  ante. 

Under  this  section,  the  law  does  not  cast  upon  the  judge,  to 
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whom  the  application  is  made,  the  duty  of  concluding  or  deciding 
whether  error  was  committed  upon  the  trial,  in  order  to  determine 
whether  the  stay  applied  for  should  be  granted.  People  v. 
Stephenson,  66  St.  Rep.  566;  32  Supp.  11 12.  If  any  assigned 
error,  sufficient,  if  well  founded,  to  reverse  the  judgment,  gives 
rise  to  a  reasonable  doubt,  the  law  makes  it  his  duty  to  inquire 
no  further,  but  to  stay  the  execution  of  the  judgment  until  the 
question  is  settled  upon  appeal.     Id. 

— What  sufficient. — This  section  makes  it  the  duty  of  the  appel- 
late division  to  "  order  a  new  trial  if  it  be  satisfied  that  the  verdict 
against  the  prisoner  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception 
shall  be  taken  or  not  in  the  court  below."  People  v.  Goldberg,  80 
S.  R.9i3;46S.  913. 

It  is  not  necessary  in  determining  whether  the  defendant  is  en- 
titled to  a  certificate,  to  decide  that  error  was  committed  by  the 
court,  but  to  ascertain  if  there  is  a  reasonable  doubt  whether  the 
judgment  should  stand.    People  v.  Hall,  83  S.  R.  158;  49  S.  158. 

— Where  made. — An  application  for  a  certificate  of  reasonable 
doubt  should  ordinarily  be  made  to  a  justice  of  the  supreme  court 
of  the  district  where  the  action  is  pending,  and  attorneys  should 
not  be  encouraged  to  go  outside  the  district  to  get  orders  of  this 
character,  when  they  can  be  quite  as  well  or  better  considered  by 
a  justice  of  the  locality  where  the  proceeding  is  pending.  People 
v.  Hall,  83  S.  R.  158;  49  S.  158. 

Duty  of  appellate  court. — By  this  section,  it  is  the  duty  of  the 
appellate  court  to  guard  carefully  the  rights  of  the  defendant,  and 
to  exclude  all  incompetent  testimony  and  prejudicial  matter 
whether  counsel  for  the  defendant  did  or  did  not  object.  People 
v.  Watkins,  23  A.  D.  253;  82  S.  R.  856;  48  S.  856. 

General  term. — It  is  the  province  of  the  general  term  to  order 
a  new  trial,  if  satisfied  that  the  verdict  against  the  prisoner  is 
against  the  weight  of  evidence  or  against  the  law,  or  that  justice 
requires  a  new  trial,  whether  exceptions  shall  have  been  taken  or 
not  in  the  court  below.  People  v.  Lesser,  59  St.  Rep.  132;  76 
Hun,  371 ;  27  N.  Y.  Supp.  750. 

How  doubt  must  arise. — A  doubt,  to  justify  an  acquittal,  must 
be  a  reasonable  one  and  arise  from  a  careful,  candid  investigation 
of  all  evidence  in  the  case.  People  v.  Barberi,  12  N.  Y.  Cr.  423; 
81  S.  R.  168;  47  S.  168. 

Hew  trial. — It  is  only  in  a  case  where  the  appellate  court  is  sat- 
isfied that  the  verdict  against  the  prisoner  is  against  the  weight 
of  evidence  or  against  the  law,  or  that  justice  requires  a  new  trial,  I 
that  it  will,  in  the  absence  of  exceptions  taken  in  the  court  below, 
be  justified  in  ordering  a  new  trial.  People  v.  Derringer,  57  St 
Rep.  136,  141 ;  73  Hun,  203;  25  N.  Y.  Supp.  1012. 

People  v.  Martin,  33  A.  D.  282;  87  S.  R.  745;  53  S.  745, « 
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held  to  be  a  case  where,  under  the  provisions  of  this  section  of  the 
Code  of  Criminal  Procedure,  justice  requires  the  court  to  grant 
to  the  defendant  a  new  trial. 

Although  no  exception  was  taken,  section  527  of  the  Code  of 
Criminal  Procedure  states  that  "  the  appellate  court  may  order 
a  new  trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner 
was  against  the  weight  of  evidence  or  against  law,  or  that  justice 
requires  a  new  trial,  whether  any  exception  shall  have  been  taken 
or  not  in  the  court  below."     People  v.  Pelton,  36  A.  D.  450. 

528.  This  section  was  amended  by  chap.  119  of  1895.  The 
amendment  went  into  effect,  September  1,  1895.  It  added  to 
the  original  section  the  provision  in  regard  to  the  duties  of  the 
clerk  of  the  court  and  the  payment  of  the  expenses  of  the  special 
messenger. 

Conflict  in  evidence. — Court  of  appeals  has  power  in  a  capital 
case,  to  review  the  facts  and  to  set  aside  a  verdict  of  conviction, 
when  not  supported  by  sufficient  evidence  or  when  it  appears  that 
injustice  has  been  done.  But,  where  there  is  a  conflict  in  the 
evidence,  or  where  opposing  inferences  are  to  be  drawn  from  the 
facts,  it  is  the  province  of  the  jury  to  determine  what  the  truth 
is;  and  the  verdict,  under  such  circumstances,  is  conclusive  upon 
the  courts.     People  v.  Sutherland,  154  N.  Y.  345;  12  N.  Y.  Cr. 

495. 

In  order  to  deal  properly  with  legal  errors  not  resulting  upon 
exceptions,  the  court  of  appeals  must  first  determine  whether  it  is 
satisfied  that  the  verdict  is  against  the  weight  of  evidence,  or 
against  law,  or  that  justice  requires  a  new  trial.  People  v. 
Conroy,  153  N.  Y.  174,  177;  12  N.  Y.  Cr.  299.  This  court  will 
not  disturb  a  verdict  reached  upon  conflicting  evidence,  unless  its 
examination  of  the  record  induces  the  conviction  that  injustice  has 
been  done,  or  errors  committed  which  have  prejudiced  the  substan- 
tial rights  of  the  accused.     Id. 

Court  of  appeals. — It  is  not  the  province  of  the  court  of  appeals 
to  review  or  determine  controverted  questions  of  fact  arising  upon 
conflicting  evidence,  but  that  the  jury  is  the  ultimate  tribunal  in 
such  cases,  and  with  its  decision  the  court  may  not  interfere,  un- 
less it  reaches  the  conclusion  that  justice  has  not  been  done.  Peo- 
ple v.  Kennedy,  159  N.  Y.  346. 

Where  the  proof  justifies  a  jury  in  finding  that  the  homicide 
was  intentional,  and  resulted  from  sufficient  deliberation  and  pre- 
meditation to  warrant  a  verdict  of  murder  in  the  first  degree,  the 
court  of  appeals  will  not  interfere  with  the  determination  of  the 
jury  upon  the  facts.     Id. 

When  the  court  of  appeals,  upon  a  review  of  the  whole  case, 
is  satisfied  that  the  defendant  has  not  had  a  fair  trial,  or  that  in- 
justice may  have  been  done,  it  has  the  power  to  order  a  reversal, 
even  though  no  exception  was  taken  at  the  trial  to  rulings  al- 
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leged  to  be  erroneous.  People  v.  McDonald,  159  N.  Y.  309.  In 
all  cases  an  exception  is  necessary  in  order  to  raise  a  pure  question 
of  law,  and  even  then,  under  the  general  provisions  of  the  Code, 
the  said  court  is  required  to  disregard  exceptions  which  present 
only  technical  errors  and  which  do  not  affect  the  substantial  rights 
of  the  parties.     Id. 

On  the  review  of  a  conviction  of  murder  in  the  first  degree, 
where  the  defense  of  insanity  is  interposed,  the  verdict  is  con- 
clusive upon  that  issue,  in  the  absence  of  such  elements  from  the 
case  as  show  that  the  verdict  was  against  the  weight  of  evidence, 
or  that  it  was  influenced  by  some  mistake,  error  or  prejudice. 
People  v.  Braun,  158  N.  Y.  558;  People  v.  Hoch,  150  id.  291. 

Section  528  of  the  Code  of  Criminal  Procedure  confers  upon  the 
court  of  appeals  the  power,  and  imposes  the  duty  as  well  of  re- 
versing a  judgment  whether  any  exception  shall  have  been  taken 
or  not,  where  it  is  satisfied  that  the  verdict  is  against  the  weight 
of  evidence  or  against  law,  or  that  justice  requires  a  new  trial. 
People  v.  Rice,  159  N.  Y.  400.  Unless  the  court  does  reach  the 
conclusion  that  the  verdict  was  against  the  weight  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,  it  shall  not  reverse 
when  there  is  no  exception  requiring  it.     Id. 

It  is  not  the  duty  of  the  court  of  appeals  to  grant  a  new  trial 
because  of  an  alleged  error  to  which  no  exception  was  taken  upon 
the  trial  and  which  could  not  have  had  any  influence  upon  the  ver- 
dict reached.     Id. 

Evidence. — The  judgment  will  be  affirmed,  when  no  harm  has 
resulted  to  the  defendant  from  the  admission  of  incompetent  evi- 
dence.   People  v.  Burgess,  153  N.  Y.  561 ;  12  N.  Y.  Cr.  450. 

This  section  does  not  affect  the  well  established  principle  that 
the  rejection  of  competent  and  material  evidence,  which  is  harmful 
to  defendant  and  is  expected  to,  presents  an  error  requiring  a  re- 
versal. Such  ruling  affects  a  substantial  right,  even  though  the 
appellate  court,  with  the  rejected  evidence  before  it,  would  still 
come  to  the  conclusion  reached  by  the  jury.  People  v.  Strait,  154 
N.  Y.  165;  12  N.  Y.  Cr.  479- 

Exception. — The  court  of  appeals  will  consider  any  fact  in  the 
defendant's  favor,  even  though  not  presented  by  exception.  Peo- 
ple v.  Wilson,  56  St.  Rep.  828;  141  N.  Y.  185. 

Where  the  court  below  has  decided  that  the  defendant's  rights 
were  affected  by  incompetent  testimony  and  his  exceptions  good, 
such  decision  is  not  open  to  review  in  the  court  of  appeals*  People 
v.  Dorthy,  156  N.  Y.  237;  13  N.  Y.  Cr.  30.  The  defendant  is 
entitled,  in  the  court  of  appeals,  to  sustain  the  judgment  of  re- 
versal on  any  ground  disclosed  in  the  record  upon  which  the  court 
below  might  have  made  the  decision  under  review.  Id.  The 
statement  in  the  judgment  that  the  court  below  had  reviewed  the 
facts,  and,  in  the  exercise  of  its  discretion,  had  refused  to  grant 
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a  new  trial  on  the  facts,  does  not  cover  a  question  arising  out  of  an 
abuse  of  discretion  in  permitting  irrelevant  and  incompetent  ques- 
tions to  be  propounded  to  the  defendant  on  cross-examination, 
when  a  proper  exception  had  been  taken.    Id. 

The  power,  conferred  by  section  528  of  the  Code  of  Criminal 
Procedure  in  the  review  of  capital  cases,  is  not  called  into  exer- 
cise by  the  appearance  of  some  error  which  no  exception  points 
.out,  unless  the  substantial  rights  of  the  accused  can  be  seen  to 
be  affected  by  it,  and,  therefore,  justice  demands  a  new  trial;  and, 
in  determining  whether  a  new  trial  shall  be  granted  under  it,  it 
is  not  the  province  of  the  court  of  appeals  to  review  or  determine 
controverted  questions  of  fact  arising  upon  conflicting  evidence, 
but  the  jury  is  the  ultimate  tribunal  in  such  case,  and  with  its  de- 
cision the  court  may  not  interfere  unless  it  reaches  the  conclusion 
that  justice  has  not  been  done.  People  v.  Decker,  157  N.  Y.  186;  13 
N.  Y.  Cr.  364. 

The  court  of  appeals  is  authorized  to  order  a  new  trial  when 
it  is  satisfied  that  the  verdict  is  against  the  weight  of  evidence  or 
against  law  or  that  justice  requires  a  new  trial,  even  if  no  ex- 
ception was  taken  in  the  court  below.  People  v.  Corey,  157  N.  Y. 
332;  13  N.  Y.  Cr.  384. 

Facts. — Where  the  facts  and  circumstances  testified  to  justify 
the  jury  in  finding  that  the  shooting  was  intentional,  and  that'  it 
was  the  result  of  sufficient  deliberation  and  premeditation  on  the 
part  of  the  accused  to  warrant  the  verdict,  the  court  of  appeals 
is  not  warranted  in  interfering  with  the  determination  of  the  jury 
upon  the  facts.  People  v.  Sutherland,  154  N.  Y.  345;  12  N.  Y. 
Cr.  495- 

The  court  of  appeals  in  capital  cases,  acts  not  only  in  the  capac- 
ity of  an  ordinary  appellate  tribunal  reviewing  errors  of  law 
pointed  out  by  exceptions  duly  taken,  but,  if  satisfied  that  the  ver- 
dict is  against  the  weight  of  evidence  or  against  law  or  that  jus- 
tice requires  a  new  trial,  it  is  the  duty  of  this  court  to  grant  it 
whether  any  exceptions  shall  have  been  taken  or  not  in  the  court 
below.  People  v.  Shea,  69  S.  R.  320;  147  N.  Y.  78.  The  duty 
imposed  upon  the  court  is  that  of  reading  the  whole  evidence  in  a 
case  of  their  conviction  of  murder  in  the  first  degree.  Id.  Upon 
a  review  under  subdivision  8  of  this  section,  and  sections  517  and 
528  of  this  Code,  the  court  of  appeals  will  not  reverse  the  finding 
of  the  jury  where  such  finding  is  not  clearly  against  the  weight  of 
evidence  and  it  does  not  appear  to  have  been  influenced  by  any 
improper  consideration,  in  case  there  is  at  least  a  conflict  in  the 
evidence  from  which  different  inferences  might  be  drawn.     Id. 

Court  of  appeals  will  not  disturb  a  verdict  reached  upon  con- 
flicting evidence,  unless  its  examination  of  the  record  induces  the 
conviction  that  injustice  has  been  done,  or  errors  committed  which 
have  prejudiced  the  substantial  rights  of  the  accused.    People  v. 
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Conroy,  153  N.  Y.  561 ;  12  N.  Y.  Cr.  299.  There  is  no  hard  and 
fast  rule  as  to  the  time  necessary  for  a  defendant  to  deliberate, 
premeditate  and  form  the  design  to  kill.  Id.  It  is  always  a  ques- 
tion for  the  jury  in  the  light  of  the  facts.    Id. 

How  confined. — Where  the  judgment  is  not  one  of  death,  the 
jurisdiction  of  court  of  appeals  is  confined  to  questions  of  law. 
People  v.  Ledwon,  153  N.  Y.  10;  12  N.  Y.  Cr.  385.  The  same 
strictness  with  respect  to  exceptions  does  not  prevail  in  criminal  as. 
in  civil  cases,  but  the  court  will  look  at  the  substance  rather  than 
at  the  form,  with  a  view  to  promote  justice.     Id. 

The  jurisdiction  of  the  court  of  appeals  is  limited  to  the  review 
of  questions  of  law  only,  and  no  unanimous  decision  of  the  appel- 
late division  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  verdict  not  directed  by  the  court,  can  be  reviewed  by  this 
court.    People  v.  Helmer,  154  N.  Y.  596;  13  N.  Y.  Cr.  1. 

How  construed. — This  section  must  be  construed  in  connection 
with  section  542  of  the  Criminal  Code.  People  v.  Constantino, 
153  N.  Y.  24;  12  N.  Y.  Cr.  339. 

The  effect  of  these  sections  has  recently  been  under  considera- 
tion in  the  court  of  appeals.  People  v.  Hoch,  150  N.  Y.  291;  44 
N.  E.  976;  People  v.  Youngs,  151  N.  Y.  210;  45  N.  E.  460.  The 
conclusion  reached  in  those  cases  was  that  however  great  the  lati- 
tude of  power  conferred  upon  this  court  by  those  sections,  in  capi- 
tal cases,  the  power  to  order  a  new  trial  is  not  to  be  exercised  by 
the  mere  appearance  of  some  error  to  which  no  exception  was 
taken,  unless  the  substantial  rights  of  the  accused  can  be  seen  to 
have  been  affected  by  it,  and  hence  justice  demands  a  new  trial 
People  v.  Constantino,  ante. 

New  trial. — This  section  provides  for  a  direct  review  by  the 
court  of  appeals  of  a  judgment  upon  a  verdict  of  conviction  of 
murder  in  the  first  degree.  People  v.  Leonardi,  62  St.  Rep.  356; 
140  N.  Y.  360;  38  N.  E.  Rep.  372.  Where  justice  demands  it, 
thi6  court  can  direct  a  new  trial,  though  no  exception  appears  in 
the  case.  Id.  Errors,  however,  even  of  a  material  nature,  if  uncx- 
cepted  to  upon  the  trial,  are  not  necessarily  ground  for  granting 
a  new  trial  by  this  court.  Id.  In  the  absence  of  exceptions,  un- 
less the  record  shows  that  the  ends  of  justice  really  require  a  new 
trial,  it  will  not  be  granted,  even  though  some  legal  or  material 
ferror  may  have  occurred  upon  the  trial.  Id. ;  People  v.  Driscoll, 
k2  St.  Rep.  253 ;  107  N.  Y.  414;  People  v.  Lyons,  16  St.  Rep.  660; 
no  N.  Y.  647;  People  v.  Kelly,  22  St.  Rep.  969;  113  N.  Y.  647. 

The  court  of  appeals  will  exercise  the  power  conferred 
upon  it  by  section  528  of  Criminal  Code,  in  granting  a  new 
trial  on  the  ground  that  justice  requires  it  where  the  people  have 
failed  to  prove  the  fact  of  the  killing  of  the  deceased  by  the  <fc- 
fendant  beyond  a  reasonable  doubt,  and  it  appears  that  another  per- 
son has,  since  the  conviction  of  defendant,  been  convicted  of  mur- 
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der  in  the  second  degree  for  the  killing  of  the  deceased.    People  v. 
Carbone,  156  N.  Y.  413;  13  N.  Y.  Cr.  105. 

The  court  of  appeals  has  the  power  to  order  a  new  trial  for  the 
reception  of  incompetent  evidence  even  though  no  exception  has 
been  taken ;  but  this  power  is  exercised  only  in  cases  where  mani- 
fest injustice  has  been  done,  and  it  is  apparent  that  a  different  re- 
sult might  have  been  reached.  People  v.  Burgess,  153  N.  Y. 
561 ;  12  N.  Y.  Cr.  450. 

In  determining  whether  a  new  trial  should  be  granted  under 
its  provisions,  it  is  not  its  province  to  review  and  determine  con- 
troverted questions  of  fact  arising  upon  conflicting  evidence,  but 
that  the  jury  is  the  ultimate  tribunal  in  such  a  case,  and  with  its 
decision  the  court  may  not  interfere,  unless  it  reaches  the  conclu- 
sion that  injustice  has  probably  been  done.  People  v.  Place,  157 
N.  Y.  584;  People  v.  Cignarale,  no  N.  Y.  23,  26;  People  v. 
Trezza,  125  id.  740;  People  v.  Kelly,  113  id.  647;  People  v.  Hoch, 
150  id.  291 ;  People  v.  Youngs,  151  id.  210,  222;  People  v.  Con- 
stantine,  153  id.  24,  35;  People  v.  Decker,  157  id.  186.  In  exam- 
ining the  question  whether  a  new  trial  should  be  granted  upon 
the  ground  that  justice  requires  it,  it  is  the  duty  of  the  court  of 
appeals  to  assume  the  existence  of  the  facts  as  they  are  established 
by  the  finding  of  the  jury.  People  v.  Place,  ante.  As  a  general 
rule,  to  entitle  a  party  to  review  the  rulings  of  a  trial  court  upon 
the  question  of  admitting  or  rejecting  evidence,  there  must  have 
been  a  proper  objection  taken  to  the  evidence  when  offered,  and 
an  exception  to  the  ruling  made  thereon.  Id.  The  decision  of  a 
trial  judge  overruling  a  mere  general  objection  to  evidence  will  be 
sustained  on  appeal,  unless  it  clearly  appears  that  there  is  some 
ground  of  objection  which  could  not  have  been  obviated  if  it  had 
been  specified,  or  unless  the  evidence  called  for  was  in  any  aspect 
of  the  case  incompetent.     Id. ;  Quinby  v.  Strauss,  90  N.  Y.  664. 

Power. — In  reviewing  a  capital  case,  the  court  of  appeals  must 
be  satisfied  that  a  fair  trial  has  been  had,  and,  when  it  can  see  that 
the  case  has  been  tried  and  submitted  to  the  jury  upon  an  errone- 
ous theory,  prejudicial  to  the  accused,  and  which  had  a  controlling 
influence  upon  the  trial  and  the  result*  it  ought  to  regard  the 
principle  which  has  been  decided,  rather  than  the  concrete  form  in 
which  the  question  arose  and  became  a  practical  one  at  the  trial, 
and  should  not  be  astute  to  seek  for  some  technical  ground,  not 
urged  upon  the  trial  or  appeal,  to  sustain  the  ruling.  People  v. 
Barberi,  149  N.  Y.  256. 

The  court  of  appeals  has  power,  in  a  capital  case*  to  review  the 
facts  and  to  grant  a  new  trial  when  satisfied  that  the  accused  has 
not  had  a  fair  trial,  or  when  injustice  has  been  done,  but  it  must 
observe  the  rules  and  principles  which  apply  to  all  tribunals  exer- 
cising appellate  jurisdiction.  People  v.  Kerrigan,  69  S.  R.  508; 
147  N.  Y.  210. 
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Sec  People  v.  Nino,  149  N.  Y.  317. 

Purpose. — The  provisions  of  this  section  were  not  intended  to 
confer  upon  the  court  of  appeals  the  right  to  disregard  any  valid 
exception  taken  by  a  defendant,  or  to  abridge  any  rights  formerly 
possessed  in  reviewing  the  rules  of  a  trial  court.  People  v.  Corey, 
148  N.  Y.  476. 

Questions  of  law. — The  Constitution  provides  that  "  after  the 
last  day  of  December,  1895,  the  jurisdiction  of  the  court  of  appeals, 
except  where  the  judgment  is  of  death,  shall  be  limited  to  the 
review  of  questions  of  law,"  raised  upon  an  appeal  from  the  deter- 
mination of  an  appellate  division.  Matter  of  Caruthers,  158  N.  Y. 
131.  Under  the  Constitution  and  the  Civil  and  Criminal  Codes, 
the  court  of  appeals  is  given  no  original  jurisdiction,  but  is  limited 
to  the  review  of  the  determination  of  other  courts.    Id. 

Verdict  conclusive. — On  the  review  of  a  conviction  of  murder  in 
the  first  degree,  where  the  defense  of  insanity  is  interposed,  the 
verdict  is  conclusive  upon  that  issue,  in  the  absence  of  such  ele- 
ments from  the  case  as  show  that  the  verdict  was  against  thf 
weight  of  evidence,  or  that  it  was  influenced  by  some  mistake,  er- 
ror or  prejudice.  People  v.  Braun,  158  N.  Y.  558 ;  People  v.  Hoch, 
150  id.  291.  The  court  in  its  discretion  may  exclude  disparag- 
ing questions  put  to  a  witness  on  the  cross-examination  not  rele- 
vant to  the  issue,  though  avowedly  for  the  purpose  of  discrediting 
him,  even  if  no  claim  of  privilege  be  interposed ;  and  such  ruling 
is  not  reviewable  on  error  unless  the  discretion  be  manifestly 
abused.  People  v.  Braun,  ante;  La  Beau  v.  People,  34  id.  230; 
People  v.  Casey,  72  id.  393 ;  Real  v.  People,  42  id.  280 ;  People  ex 
rel.  Phelps  v.  Oyer  and  Terminer,  83  id.  460. 

529.  Amended  by  chap.  502  of  1894. 

This  amendment  added  the  last  provision  of  the  present  section, 
and  went  into  effect  May  7,  1894. 

See  notes  under  sec.  527,  ante. 

Amendment. — The  amendment  of  1897  to  section  529  of  Code 
of  Criminal  Procedure,  applies  to  criminal  actions  in  existence 
when  the  amendment  took  effect,  at  least  to  such  proceedings  in 
said  actions  as  occurred  after  that  amendment.  People  v.  Lyons, 
85  S.  R.  811 ;  51  S.  811 ;  13  N.  Y.  Cr.  108. 

Stay. — In  respect  to  a  stay  of  conviction  after  sentence,  notice 
is  required  to  be  given  to  the  district  attorney  but  no  express  duty 
in  connection  therewith  is  enjoined  upon  the  officer ;  yet  the  notice 
is  required,  in  order  that  he  may  oppose  the  stay,  if  such  course 
be  proper.    Tompkins  v.  Mayor,  77  S.  R.  878 ;  43  S.  878. 

532.  Transmitting  papers. — Upon  an  appeal  being  taken,  it  is 
the  duty  of  the  clerk  with  whom  the  notice  is  filed,  to  transmit  a 
copy  of  the  notice  of  appeal  and  of  the  judgment  roll  to  the  clerk 
of  the  county  where  the  next  general  term  is  to  be  held.  People 
v.  Hill,  57  St.  Rep.  293 ;  73  Hun,  473 ;  26  N.  Y.  Supp.  331, 
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542.  See  People  v.  Mackinder,  61  St.  Rep.  528,  529 ;  80  Hun, 
40;  29  Supp.  842. 

See  People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  740;  83  Hun, 
303;  31  Supp.  942. 

See  People  v.  Burton,  60  St.  Rep.  549;  77  Hun,  498;  28  Supp. 
1081.  1 

See  People  v.  Fitzgerald,  80  S.  R.  1020,  1034;  46  S.  1020, 

1034. 

See  annotations  in  People  v.  Constantino,  153  N.  Y.  24;  12  N. 
Y.  Cr.  339,  under  section  528,  ante. 

See  People  v.  Peckens,  153  N.  Y.  576. 

Burden. — Where  a  charge  is  erroneous,  the  verdict  must  be  set 
aside,  unless  it  is  apparent  that  the  error  did  not  and  could  not 
have  affected  the  verdict.  People  v.  Helmer,  154  N.  Y.  596;  13 
N.  Y.  Cr.  1.  It  is  not  for  the  defendant  to  show  how  he  was 
injured,  but  it  rests  with  the  prosecution  to  show  that  no  possible 
injury  could  have  arisen  from  the  error.     Id 

It  is  not  the  duty  of  the  court  of  appeals  to  hold  that  the  evi- 
dence is  hurtful  to  the  defendant's  case  on  some  imaginary  ground, 
even  if  it  is  not  strictly  competent.  People  v.  Sutherland,  154  N. 
Y.  345,  353;  12  N.  Y.  Cr.  495. 

An  error  in  receiving  or  rejecting  evidence  can  only  be  disre- 
garded where  it  could  by  no  possibility  have  produced  injury. 
People  v.  Shinburne,  84  S.  R.  51 ;  50  S.  51 ;  Stokes  v.  People,  53 
N.  Y.  164;  People  v.  Koerner,  154  id.  355;  48  S.  R.  730;  People 
v.  Strait,  154  N.  Y.  165-171 ;  47  N.  E.  1090.  In  People  v.  Corey, 
148  N.  Y.  476;  42  N.  E.  1066,  it  was  held  that:  While  even  in 
criminal  cases  a  new  trial  will  not  be  granted  by  an  appellate  court 
on  account  of  errors  not  affecting  a  substantial  right  of  the  de- 
fendant, the  statute  in  no  way  impairs  or  affects  the  rule  that  the 
rejection  of  competent  and  material  evidence,  or  the  reception  of 
incompetent  and  improper  evidence,  which  is  harmful  to  a  defend- 
ant and  excepted  to,  presents  an  error  requiring  reversal,  even  if 
the  appellate  court  would,  with  the  rejected  evidence  before  it,  or 
with  the  improper  evidence  excluded,  still  come  to  the  same  con- 
clusion reached  by  the  jury.    Id. 

Erroneous  ruling. — See  People  v.  Stephenson  (Sup.  Ct.  1  D. 
1895),  7i  S.  R.  649. 

This  section  is  in  effect  little  more  than  a  codification  or  statu- 
tory enactment  of  the  previously  established  rule,  that  even  in  crim- 
inal cases  a  new  trial  will  not  be  granted  for  an  erroneous  ruling, 
where  the  appellate  tribunal  can  see  that  by  no  possibility  could 
the  error  have  worked  any  possible  harm  to  the  defendant. 
People  v.  Corey,  148  N.  Y.  476.  It  in  no  way  impairs  or  affects 
the  previously  well  established  principle  that  the  rejection  of  com- 
petent material  evidence,  or  the  reception  of  incompetent  and  im- 
proper evidence,  which  is  hurtful  to  a  defendant  and  excepted 
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to,  presents  an  error  requiring  reversal.  Id.  Such  a  ruling  affects 
a  substantial  right  of  a  defendant,  even  though  the  appellate  court 
would,  with  the  rejected  evidence  before  it,  or  with  the  improper 
evidence  excluded,  still  come  to  the  same  conclusion  reached  by 
the  jury.    Id. 

Inadmissible  evidenoe. — When  technically  inadmissible  evi- 
dence, admitted  on  a  criminal  trial,  apparently  did  not  affect  the 
case  or  prejudice  the  defendant,  the  error  is  to  be  disregarded 
on  appeal.    People  v.  Coombs,  158  N.  Y.  532. 

Proof. — On  the  trial  of  an  indictment  for  printing  circulars  ad- 
vertising counterfeit  money,  evidence  that  the  circulars  were  of  a 
kind  used  by  counterfeiters,  is  not  prejudicial  to  defendant,  where 
the  object  of  the  circulars  appears  upon  their  face.  People  y. 
Marvin,  61  St.  Rep.  47,  48;  79  Hun,  310;  29  Supp.  381. 

Technical. — Errors  in  the  rulings  of  the  trial  court,  which  do  not 
prejudice  the  defendant,  do  not  furnish  ground  for  disturbing  the 
verdict.  People  v.  Brown,  55  St.  Rep.  103,  108;  71  Hun,  601;  24 
N.  Y.  Supp.  mi. 

Where  none  of  the  grounds  of  error  assigned  affect  a  substan- 
tial right,  it  is  the  duty  of  the  appellate  court  to  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties.  People 
v.  Derringer,  57  St.  Rep.  136,  141 ;  73  Hun,  203;  24  N.  Y.  Supp. 
1012. 

If  error  is  committed  on  the  trial  of  the  challenge  for  cause,  it 
becomes  merely  technical  when,  after  filling  the  panel,  it  appears 
that  the  use  of  the  peremptory  challenge  did  no  harm  to  the  de- 
fendant. People  v.  Larubia,  55  St.  Rep.  457;  140  N.  Y.  87;  affg 
53  St.  Rep.  415. 

The  duty  of  the  appellate  division,  under  these  sections  of  the 
Code,  to  give  judgment  after  hearing  an  appeal  without  regard  to 
technical  errors  or  defects,  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties,  considered.  People  v.  Wicks 
(Sup.  Ct.  4  D.  1896),  11  A.  D.  539;  76  S.  R.  630;  42  S.  630. 

Though  no  amendment  of  the  indictment  was  made,  still  under 
section  542  it  is  the  duty  of  the  appellate  court  to  give  judgment, 
without  regard  to  technical  errors  or  defects  not  affecting  the 
substantial  rights  of  the  parties.  People  v.  Coombs,  36  A.  D. 
284;  89  S.  R.  276;  55  S.  276. 

In  a  case  that  is  free  from  doubt  upon  the  merits,  the  appellate 
courts  disregard  errors  of  the  trial  court,  even  in  a  criminal  case, 
when  it  is  reasonably  certain  that  they  could  not  have  affected  the 
result.     People  v.  Fielding,  158  N.  Y.  542. 

Where  the  accused,  upon  the  trial  of  an  indictment  for  the  rob- 
bery of  a  store,  in  the  commission  of  Which  the  clerk  in  charge 
was  assaulted,  is  not  permitted  to  ask  the  clerk  Whether  he  had 
not  identified  another  person  as  his  assailant,  but  is  subsequent!? 
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given  full  opportunity  to  cross-examine  him  in  reference  to  his 
identification  of  the  accused,  such  error  may  be  disregarded.  Peo- 
ple v.  Stack,  41  A.  D.  548;  92  S.  R.  (58  S.)  691. 

The  provisions  of  this  section  and  section  684  are  mandates  to 
which  a  court,  with  reason  and  discretion,  should  give  full  force 
and  effect.  People  v.  Flechter,  44  A.  D.  199;  94  S.  R.  (60  S.)  777 ; 
People  v.  Dimick,  107  N.  Y.  13. 

The  court  of  appeals  is  required  to  give  judgment  without  re- 
gard to  technical  errors  or  defects,  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.  People  v.  Barone,  161 
N.  Y.  451. 

See  annotation  of  People  v.  Flechter,  44  A.  D.  199;  94  S.  R. 
(60  S.)  777,  under  sec.  542,  ante. 

643.  Discharge. — In  order  to  uphold  the  decision  of  the  gen- 
eral term  discharging  the  defendant,  the  court  of  appeals  must  be 
able  to  see,  in  the  record,  some  fundamental  obstacle  to  his  con- 
viction for  the  crime  charged  in  the  indictment.  People  v.  Camp, 
54  S.  R.  455;  139  N.  Y.  87;  aff'g  51  S.  R.  30. 

Doubt. — A  judgment  of  conviction,  in  a  criminal  action,  will  be 
reversed  on  appeal,  where  the  circumstances,  though  strongly  sus- 
picious, do  not  exclude  every  hypothesis  except  the  guilt  of  "de- 
fendant. People  v.  Maxwell  (Sup.  Ct.  3  D.  1895),  67  S.  R.  541 ; 
86  Hun,  620. 

Hew  trial. — Where  the  general  term  reverses  a  conviction  upon 
the  ground  that  the  verdict  was  against  the  weight  of  evidence 
or  that  justice  required  a  new  trial,  or  for  any  other  errors  which 
can  be  obviated  or  corrected  upon  a  new  trial,  it  should,  instead 
of  discharging  the  defendant,  order  a  new  trial.  People  v.  Camp, 
54  St.  Rep.  455 ;  139  N.  Y.  87 ;  aff'g  51  St.  Rep.  30. 

647.  See  People  v.  Brown,  55  St.  Rep.  103,  no;  71  Hun,  601 ; 
24  N.  Y.  Supp.  nil. 

See  People  v.  Mackinder,  61  St.  Rep.  529;  80  Hun,  40;  29 
Supp.  842. 

See  People  v.  Burton,  60  St.  Rep.  549 ;  77  Hun,  498 ;  28  Supp. 
1081. 

See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  29  Supp. 
894. 

See  People  v.  Stone,  65  St.  Rep.  673;  85  Hun,  138;  32  Supp. 

See  People  v.  Hurlburt  (Sup.  Ct.  4  D.  1895),  92  Hun,  46. 

See  People  v.  Theobold  (Sup.  Ct.  4  D.  1895),  71  S.  R.  527; 
92  Hun,  182. 

See  People  v.  Williams  vSup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  02 
Hun,  354. 

See  People  v.  Orr  (Sup.  Ct.  4  D.  1895),  71  S.  R.  169,  172;  92 
Hun,  199. 

See  People  v.  Helmer,  13  A.  D.  426;  77  S.  R.  642;  43  S.  642. 
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People  v.  Lytle  (Sup.  Ct  4  D.  1896),  7  A.  D.  553,  564;  40  S 

People  v.  Wicks  (Sup.  Ct.  4  D.  1896),  11  A.  D.  539;  76  S.  R 
630 ;  42  S.  630. 

People  v.  Huffman,  24  A.  D.  233;  82  S.  R.  482;  48  S.  482. 

See  People  v.  Peckens,  153  N.  Y.  576,  596;  12  N.  Y.  Cr.  433. 

Remittitur. — After  the  judgment  of  the  appellate  court  is  giver 
it  must  be  entered  in  the  judgment  book,  and,  when  so  entered, 
certified  copy  of  the  entry  shall  be  remitted  to  the  clerk,  wit! 
whom  the  original  judgment  roll  is  filed.    People  v.  Hill,  57  S 
Rep.  293;  73  Hun,  473;  26  N.  Y.  Supp.  331. 

A  judgment  of  the  appellate  court  shall  be  entered  in  the  judg 
ment  book  in  the  county  where  the  court  is  in  session  when  tfa 
decision  is  made,  and  shall  be  certified  to  the  county  where  tfa 
original  judgment  roll  is  filed.  Id.  Until  this  is  done,  a  case  mm 
be  regarded  as  still  in  the  appellate  court.    Id. 

548.  See  People  v.  Bates,  61  St.  Rep.  584;  79  Hun,  584;  2 
Supp.  894. 

Remittitur. — The  decision  of  the  court  and  the  return  shall  b 
remitted  to  the  court  below  in  the  same  form  and  manner  as  i 
civil  actions.  People  v.  Hill,  57  St.  Rep.  293;  73  Hun,  473;  2 
N.  Y.  Supp.  331. 

549.  Amendment. — The  intention  of  this  section  was  not  to  pre 
hibit  an  appellate  court  from  so  amending  its  order  or  decision  a 
to  make  it  conform  to  the  decision  intended.  People  v.  Hill,  5 
St.  Rep.  293;  73  Hun,  473;  26  N.  Y.  Supp.  331.  It  applies  onl 
to  a  case  where  the  decision  of  the  court  has  been  fully  perfecte 
in  accordance  with  its  intentions.    Id. 

553.  Bail. — Where  the  defendant  is  charged  with  a  felony,  hi 
right  to  bail  on  that  charge  is  not  absolute,  but  rests  in  the  discrc 
tion  of  the  court,  and  in  the  further  discretion  of  the  court  fc 
examine  into  the  question  as  to  the  probability  of  his  appearinj 
for  trial,  when  called.  People  v.  Watson  (Ct.  Gen.  Sess.  1895),? 
S.  R.  327;  14  Misc.  430.  In  testing  that  probability,  the  cour 
has  a  right  to  take  into  consideration  the  reputation  which  the  de 
fendant  has  borne,  acknowledged  through  the  lips  of  his  counsc 
at  the  bar,  the  fact  that  he  has  been  a  professional  thief  for  man; 
years,  and  the  common  character  which  surrounds  his  name.  Id 
Admission  to  bail  in  the  case  of  a  felony,  will,  when  the  defend 
ant  pleads  present  insanity  in  addition  to  not  guilty,  be  refuse* 
until  the  determination  of  the  former  issue.    Id. 

554.  See  L.  1895,  ch.  880,  sec.  2. 

555.  See  Matter  of  Taylor,  60  St.  Rep.  149;  8  Misc.  159;  2i 
Supp.  500,  which  was  affirmed  by  the  general  term  in  59  St.  Rep 
887,  but  the  latter  judgment  was  reversed  by  the  court  of  ap 
peals  in  62  St.  Rep.  175;  143  N.  Y.  219. 
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The  method  of  taking  the  appeal,  making  the  return,  argu- 
appeal,  rendering  judgment  thereon  and  carrying  it  into 
is  wholly  prescribed  by  these  sections.     People  ex  rel. 
v.  Cullen,  151  N.  Y.  54. 

Becognizance. — Judgment  on  a  forfeited  recognizance  will 
vacated,  where  the  application  is  not  accompanied  by  a  cer- 
of  the  district  attorney  to  the  effect  that  the  people  have 
n  prejudiced.  People  v.  Byrnes,  61  St.  Rep.  120.  Judg- 
1  a  forfeited  recognizance  will  be  vacated  where  the  prin- 
ted before  the  recognizance  was  forfeited.  People  v. 
61  St.  Rep.  121. 

An  order  forfeiting  a  recognizance,  where  its  caption  and 
words  indicated  that  it  is  an  order  of  the  "  Count  of  Gen- 
isions  of  the  Peace  holden  in  and  for  the  city  and  the  county 
r  York,"  but  which  was  not  entered  as  an  order,  and  did 
:>me  a  part  of  the  records  of  that  court  and  was  signed  with 
le  of  the  magistrate  as  "  judge  of  the  Court  of  General 
s  "  was  held,  when  taken  in  its  entirety,  to  be  the  act  of 
^istrate  signing  it  and  to  be  within  its  powers.  People  v. 
3  A.  D.  60. 

Forfeiture. — The  provision  of  the  statute  that  the  court 
nit  the  forfeiture,  or  any  part  thereof,  upon  such  terms  as 
:,  confers  a  discretionary  power  upon  the  court.  People  v. 
(Sup.  Ct.  5  D.  1895),  71  S.  R.  846;  92  Hun,  373.  One 
ill  not  review  the  discretion  of  another  court,  unless  au- 
l  by  statute  to  do  so,  or  unless  such  discretionary  power  has 
abused  by  the  latter  court  as  to  constitute  error  in  law. 

See  People  v.  Young  (Sup.  Ct.  5  D.  1895),  71  S.  R.  846; 

1.  373- 

This  section  was  amended  by  chap.  98  of  1895.  The 
rient  went  into  effect  September  1,  1895.  It  gives  to  the 
es  for  the  people  the  same  fees  and  mileage  as  witnesses  in 
action.  The  original  section  provided  for  the  payment  of 
nable  sum,  upon  the  order  of  the  court  or  a  judge,  to  a 
tness  or  a  witness  who  was  a  non-resident  of  the  county, 
immoned  on  behalf  of  the  people. 

ranee. — A  witness  in  a  criminal  case,  who  has  been  com- 
to  jail  for  failure  to  give  security  for  his  appearance,  is 
itled  to  a  per  diem  allowance  for  the  time  of  his  confine- 
1  the  jail.  People  ex  rel.  Troy  v.  Petit  (Erie  S.  T.  1897), 
:.  280 ;  78  S.  R.  256 ;  44  S.  256. 

This  section  was  amended  by  chap.  98  of  1895.  The 
nent  went  into  effect  September  1,  1895.  It  provides 
payment,  in  the  discretion  of  the  court,  of  witness*  fees  to 
int's  witnesses,  which  is  an  entirely  new  provision.  It 
.11  but  the  last  sentence  of  the  present  section. 
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619.  Contempt. — This  section  refers  to  cases  of  disobedience  to 
process  and  refusal  to  answer  as  a  witness.  People  ex  rel.  Taylor 
v.  Forbes,  62  St.  Rep.  176;  143  N.  Y.  229;  38  N.  E.  303;  revers- 
ing 59  St.  Rep.  887,  which  affirmed  60  id.  136.  In  these  cases,  the 
remedy  is  referred  to  the  procedure  prescribed  in  civil  cases  pro- 
vided for  in  the  Code  of  Civil  Procedure.    Id. 

663.  Chap.  70  of  1895  authorizes  the  commissioner  of  agri- 
culture to  settle  and  compromise  certain  claims  in  favor  of  the 
state  for  violations  of  sections  26,  27,  28  and  29  of  the  agricultural 
law.  relating  to  the  sale  or  use  of  oleomargarine. 

671.  Nolle  prosequi. — This  section  is  merely  a  substitute  for  a 
nolle  prosequi  under  the  old  practice.  People  v.  Willis,  23  Misc. 
568;  86  S.  R.  808;  52  S.  808;  13  N.  Y.  Cr.  255. 

684.  See  People  v.  Marvin,  61  St.  Rep.  47;  79  Hun,  310;  29 
Supp.  381. 

See  People  v.  Lytle  (Sup.  Ct.  4  D.  1896),  7  A.  D.  553,  564;  40 

s.  153. 

See  People  v.  Peckens,  153  N.  Y.  576;  12  N.  Y.  Cr.  433. 

692.  Reprieves  and  pardons. — The  power  to  grant  reprieves 
and  pardons  was  always  a  part  of  the  executive  power.  People 
ex  rel.  Forsyth  v.  Court  of  Sessions,  57  St.  Rep.  404;  141  N.  Y. 
288;  rev'g,  50  St.  Rep.  234.  A  pardon  reaches  both  the  punish- 
ment prescribed  for  the  offense  and  the  guilt  of  the  offender.  Id. 
It  releases  the  punishment  and  blots  out  of  existence  the  guilt,  so 
that,  in  the  eye  of  the  law,  the  offender  is  as  innocent  as  though 
he  had  never  committed  the  offense.  Id.  It  removes  the  penalties 
and  disabilities  and  restores  him  to  all  his  civil  rights.  Id.  It 
makes  him,  as  it  were,  a  new  man  and  gives  him  a  new  credit  and 
capacity.    Id. 

695.  Duty  of  prosecuting  officer. — It  was  the  duty  of  the  prose- 
cuting officer,  prior  to  this  provision  of  the  Code,  to  communicate 
to  the  pardoning  power  the  facts  of  the  case  in  which  the  applica- 
tion for  a  pardon  had  been  made.  Tompkins  v.  Mavor,  77  S.  R. 
878 ;  43  S.  878. 

The  object  of  the  communication  by  the  district  attorney  to  the 
governor,  stating  the  facts  developed  upon  the  trial,  was  for  4c 
purpose  of  enabling  the  governor  to  obtain  a  correct  view  of  the 
facts  which  led  to  the  conviction.  Id.  The  object  of  the  hearing 
before  the  commissioner  is  to  apprise  the  governor  not  alone  of 
the  facts,  but  of  any  change  in  the  facts,  which  the  trial  developed, 
which  would  make  the  exercise  of  the  pardoning  power  proper. 
Id. 

696.  This  section  was  added  by  chap.  392  of  1894,  and  went 
into  effect  May  3,  1894. 

Conditional  pardons. — Under  sec.  5,  art.  4  of  the  State  Constitu- 
tion, providing  that  the  governor  may  grant  pardons  on  such  con- 
ditions as  he  may  think  proper,  a  condition  that  the  person  par- 
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doned  shall  totally  abstain  from  the  use  of  intoxicating  liquors 
for  five  years,  is  valid.  People  v.  Burns,  59  St.  Rep.  855 ;  28  N. 
Y.  Supp.  300.  Where  the  convict  is  charged  with  violating  such 
conditional  pardon,  the  question  of  fact  is  properly  tried  by  a  jury 
on  return  of  an  order  to  show  cause  why  he  should  not  be  re- 
manded to  prison  for  such  violation,  under  his  original  sentence. 
Id. 

697.  Section  697  of  original  Code  was  repealed  by  section  3, 
chap.  360  of  1882. 

See  People  v.  Trimble,  38  St.  Rep.  999. 

New.  This  section  was  added  by  chap.  392  of  1894,  and  took 
effect  May  3,  1894. 

698.  Section  698  of  original  Code  was  repealed  by  section  3, 
chap  360  of  1882. 

New.  This  section  was  added  by  chap.  392  of  1894,  and  went 
into  effect  May  3,  1894. 

699.  Section  204,  which  provides  for  the  manner  in  which  the 
testimony  shall  be  taken  and  authenticated,  under  the  procedure  au- 
thorized by  Part  IV,  relating  to  criminal  actions  prosecuted  by  in- 
dictment, does  not  apply  to  the  procedure  authorized  by  Part  V, 
relating  to  courts  of  special  sessions  and  police  courts.  People  v. 
Giles,  152  N.  Y.  136 ;  46  N.  E.  326 ;  rev'g,  12  A.  D.  495 ;  76  S.  R. 
749;  42  S.  749. 

Kinutei. — Though  there  is  no  provision  in  this  part  of  the  Crim- 
inal Code  expressly  requiring  it,  it  is  the  duty  of  magistrates  to 
keep,  or  have  kept  under  their  direction,  minutes  of  testimony 
taken  upon  the  trial  of  the  cases  therein  provided  for,  to  the  end 
that  their  determinations  as  to  facts  may  be  reviewed  upon  appeal. 
People  v.  Giles,  152  N.  Y.  136;  46  N.  E.  326:  rev'g,  12  A.  D.  495 ; 
76  S.  R.  749 ;  42  S.  749. 

Reading  charge. — Though  this  section  of  the  Criminal  Code 
provides  that,  where  courts  of  special  sessions  or  police  courts  have 
jurisdiction  and  the  defendant  is  brought  before  the  magistrate,  a 
charge  against  him  must  be  distinctly  read  and  he  must  be  re- 
quired to  plead  thereto,  still  an  omission  to  reduce  the  charge  to 
writing  does  not  deprive  the  magistrate  of  jurisdiction.  People  v. 
Carter  (Sup.  Ct.  4  D.  1895),  68  S.  R.  584;  88  Hun,  304.  And 
where  a  defendant  is  brought  before  a  magistrate  for  intoxication 
in  a  public  place  and  without  ay  other  action  on  his  part  pleads 
guilty  to  the  oral  charge,  the  requirements  of  this  section  are 
waived,  and  his  conviction  will  not  be  reversed  because  the  charge 
was  not  reduced  to  writing.  Id.  The  filing  of  an  information  in 
writing  is  not  required,  as  the  statute  expressly  gives  authority  to 
arrest  any  person,  intoxicated  in  a  public  place,  without  a  war- 
rant.   Id. 

In  a  case  which  courts  of  special  sessions  have  exclusive  jurisdic- 
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tion  to  hear  and  determine  in  the  first  instance,  the  charge  must 
be  distinctly  read  to  the  defendant  when  he  is  brought  before  the 
magistrate,  and  he  must  be  required  to  plead  thereto.  People  v. 
Molinet  (Ct.  Sess.  1895),  69  S.  R.  204;  13  Misc.  301.  This  first 
step  in  the  procedure  is  had  in  the  court  as  such  and  not  before 
the  magistrate,  and  each  succeeding  judicial  act  to  conviction  and 
judgment  continues  to  be  the  act  of  the  court  of  special  sessions. 
Id. 

701.  Demand  for  jury. — Upon  a  trial  by  jury,  the  court  must 
proceed  to  try  the  issue.  People  v.  Molinet  (Ct.  Sess.  1895),  61 
S.  R.  204;  13  Misc.  301.  No  election  or  waiver,  other  than  a  fail- 
ure to  obtain  the  certificate  of  removal,  is  necessary  to  give  the 
court  jurisdiction  to  try  the  case.  Id.  If  the  defendant  demands 
a  trial  by  jury,  the  court  must  summon  one.  Id.  If  he  fails  to 
make  such  demand,  the  court  must  proceed  to  try  the  case.  Id. 
Under  the  prior  statute,  it  was  held  that  the  court  could  not  acquire 
jurisdiction  to  try  a  prisoner  without  a  jury  for  an  offense,  unless 
it  affirmatively  appeared,  in  the  proceedings  had  before  the  trial, 
that  he  expressly  waived  his  right  to  a  trial  by  jury.  People  v. 
Mallon,  39  How.  454.  Such  is  not  the  law  now.  People  v.  Molinet, 
ante;  People  v.  Green,  4  N.  Y.  Cr.  442. 

Where  a  jury  trial  is  demanded  before  the  magistrate,  and  the 
venire  issued  by  him  for  the  purpose  of  procuring  a  jury  as  pro- 
vided by  law  is  delivered  not  to  a  constable,  as  required  by  sec- 
tion 2983  of  Code  of  Civil  Procedure,  but  to  a  deputy  sheriff, 
who  has  no  authority  to  execute  the  same  or  to  summon  the  jurors, 
it  is  a  fatal  error,  where  defendant  objected  to  all  proceedings  be- 
fore trial.    People  ex  rel.  McLane  v.  Whitney,  83  S.  R.  589;  49 

S.589. 

Eecital. — Under  this  section,  the  judgment  of  conviction,  in  a 
case  tried  in  a  court  of  special  sessions  without  a  jury,  need  not 
recite  that  the  defendant  did  not  demand  a  jury.  People  v.  Luc- 
zak,  65  St.  Rep.  417;  32  Supp.  219.  See  People  v.  Mallon,  39 
How.  454,  for  a  contrary  view. 

702.  Jury. — Where  the  act,  under  which  the  police  justice  is 
elected,  authorizes  him  to  try  all  criminal  cases  that  may  be  tried 
by  a  justice  of  the  peace,  but  only  as  court  of  special  sessions,  the 
provisions  of  the  Criminal  Code,  regulating  proceedings  in  courts 
of  special  sessions,  apply  to  a  summary  proceeding  brought  before 
him,  and  the  defendant  in  such  case,  is  entitled  to  a  jury  trial  if 
he  so  elects.  Erbe  v.  Monteverde  (Sup.  Ct.  Sp.  T.  1895),  69  S.  R. 
476;  13  Misc.  404. 

Village  ordinances. — If  the  right  to  a  jury  trial  in  police  courts 
and  courts  of  special  sessions  exists,  it  must  be  by  virtue  of  the 
provisions  of  this  section.  People  v.  Van  Houten  (Ct.  Sess.  1895), 
69  S.  R.  265;  13  Misc.  603.  But  this  section  does  not  apply  to 
cases  for  violations  of  village  ordinances  before  police  justices,  but 
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>nly  to  crimes  and  misdemeanors  as  created  and  defined  by  the 
Penal  Code.    Id. 

Waiver. — Before  the  court  hears  any  testimony  upon  the  trial, 
he  defendant  may  demand  a  trial  by  jury.  People  v.  Molinet  (Ct. 
5ess.  1895),  69  S.  R.  204;  13  Misc.  301. 

706.  Jury. — The  action  of  the  magistrate  in  having  excused, 
>ut  of  court  and  before  the  trial,  one  of  the  original  jurors  sum- 
noned,  where  the  panel  of  jurors  is  exhausted  at  a  criminal  trial 
tnd  talesmen  have  to  be  summoned,  some  of  whom  are  known  by 
:he  constable  to  be  hostile  to  the  accused,  is  an  error  which  preju- 
iices  the  accused.    People  v.  Pickert,  26  Misc.  112. 

707.  See  dissenting  opinion  in  People  v.  Olmsted,  56  St.  Rep. 
J14 ;  74  Hun,  323 ;  26  N.  Y.  Supp.  818. 

712.  Absence  of  witnesses. — It  is  not  error  to  refuse  an  adjourn- 
nent  on  the  ground  of  the  absence  of  witnesses,  where  the  defend- 
mt  does  not  excuse  their  absence  or  furnish  proof  that  they  are 
naterial  and  that  he  cannot  safely  proceed  to  trial  without  their 
estimony.    People  v.  Hildebrandt  (Co.  Ct.  1896),  16  Misc.  195. 

Trial  before  same  magistrate. — A  criminal  case  cannot  be  partly 
ried  before  one,  and  partly  before  another,  magistrate.  People  v. 
VlcPherson,  55  St.  Rep.  688 ;  74  Hun,  336 ;  26  N.  Y.  Supp.  236. 
When  the  trial  of  a  case  is  once  commenced,  it  must  proceed  to  the 
Mid  before  the  same  court  and  jury.    Id. 

717.  See  People  v.  Polhamus,  8  A.  D.  133;  40  S.  491. 

Extent  of  punishment. — A  court  of  special  sessions  cannot  inflict 
i  punishment  greater  than  imprisonment  for  six  months  and  a  fine 
>f  fifty  dollars.    People  ex  rel.  Knatt  v.  Davy,  65  St.  Rep.  162; 

\2  Supp.  106. 

A  defendant  convicted  of  the  crime  of  selling  intoxicating 
iquors,  in  violation  of  section  31  of  chapter  401  of  1892,  may  be 
>entenced  to  pay  a  fine  and  to  be  imprisoned  until  the  fine  be  paid, 
lot  to  exceed  one  day  for  each  dollar  of  the  amount  of  the  fine. 
People  v.  Shaver,  37  A.  D.  21 ;  89  S.  R.  701 ;  55  S.  701. 

The  provisions  of  this  section  are  not  applicable  to  a  conviction 
inder  the  Liquor  Tax  Law.  People  ex  rel.  Langworthy  v.  Haz- 
trd,  23  Misc.  477;  86  S.  R.  670;  52  S.  670;  People  v.  Stock,  26 
K.  D.  564. 

As  it  covers  the  whole  subject,  prescribing  the  punishment  and 
he  manner  in  which  the  fine  shall  be  collected,  the  penalty  im- 
posed must  be  in  accordance  with  the  statute,  and  in  such  a  case, 
arhere  the  defendant  was  convicted  and  fined,  and,  in  the  alterna- 
te, ordered  sent  to  the  penitentiary  not  exceeding  one  day  for 
*ach  dollar  imposed  as  a  fine,  was  void,  to  the  extent  of  the  impris- 
>nment,  and  the  defendant  was  entitled  to  his  discharge.  People  ex 
rel.  Langworthy  v.  Hazard,  23  Misc.  477 ;  86  S.  R.  670 ;  52  S.  670. 

Functus  officio. — The  court  of  special  sessions,  organized  pro  hoc 
vice,  becomes  functus  officio  upon  the  pronouncing  of  sentence  and 
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the  issuing  of  a  certificate  of  conviction.  People  v.  Jewett,  53  St 
Rep.  305 ;  69  Hun,  552 ;  23  N.  Y.  Supp.  942.  The  justice,  who  has 
held  it,  has  no  power  to  reorganize  or  reopen  it  for  any  purpose 
whatever  in  connection  with  the  case.  Id.  A  different  certificate 
of  conviction  and  sentence,  made  out  by  the  justice  on  the  follow- 
ing day,  is,  therefore,  void,  and  does  not  affect  the  validity  of  the 
first  certificate.  Id.  In  the  case  last  cited,  the  defendant  was  con- 
victed of  assault  in  a  court  of  special  sessions,  and  sentenced,  on 
Saturday  night,  to  fine  and  imprisonment,  and  a  commitment  or 
certificate  of  conviction  was  made  out  and  signed  the  same  day; 
but,  on  Sunday,  the  justice  undertook  to  modify  the  sentence  by 
imposing  a  fine  of  seventy-five  dollars,  without  imprisonment.  It 
was  held  that  the  jurisdiction  of  the  court  ceased  with  the  sen- 
tence and  issue  of  the  certificate ;  that  the  subsequent  proceedings 
were  void,  and  did  not  affect  the  validity  of  the  original  judgment 
or  the  certificate  issued  at  that  time. 

Judgment. — This  section  of  the  Code  requires,  upon  a  plea  of 
guilty  or  conviction,  the  court  to  render  judgment  thereon  of  con- 
viction or  imprisonment,  or  both.  People  ex  rel.  Dunnigan  v. 
Webster  (Sup.  Ct.  Sp.  T.  1895),  71  S.  R.  676;  14  Misc.  617. 

Place  of  imprisonment. — Where  the  original  judgment  and  sen- 
tence fix  no  place  of  imprisonment,  the  court  of  sessions  has  power 
to  modify  the  judgment  of  a  court  of  special  sessions  by  adding 
the  words,  "  in  the  county  jail  of  Delaware  county."  People  v. 
Shaver,  89  S.  R.  701 ;  55  S.  701 ;  13  N.  Y.  Cr.  420. 

Special  sessions. — This  section  is  included  in  the  title  relating 
to  proceedings  in  courts  of  special  sessions.  People  ex  rel.  O'Brien ' 
v.  Woodworth,  60  St.  Rep.  767;  78  Hun,  586;  29  Supp.  211.  If 
the  defendant  is  tried  in  a  court  of  special  sessions,  such  court  con- 
cededly  has  no  jurisdiction  to  impose  a  monev  penalty  exceeding 
fifty  dollars.     Id. 

Where  a  fine  and  imprisonment  are  both  imposed,  the  question 
whether  the  fine  is  larger  than  the  court  had  jurisdiction  to  impose, 
cannot  be  raised  until  the  term  of  imprisonment  has  been  served, 
and  then  the  defendant,  if  the  imposition  of  the  fine  is  invalid,  is 
entitled  to  his  liberty,  upon  payment  of  the  legal  amount.    Id. 

718.  Punishment. — This  section  and  section  848  direct,  in  effect, 
that  a  judgment  that  the  defendant  pay  a  fine  may  also  direct  that 
he  be  imprisoned  until  the  fine  be  satisfied  ;  specifying  the  extent  of 
the  imprisonment,  which  cannot  exceed  one  day  for  every  dollar  of 
the  fine.    People  ex  rel.  Bedell  v.  Kinney,  82  S.  R.  749,  751 ;  48  S. 

749.751- 

721.  Certificate  of  conviction. — A  form  for  a  certificate  of  con- 
viction to  be  made  by  a  court  of  special  sessions  is  provided  by  this 
section.  People  ex  rel.  Ryan  v.  Webster,  67  St.  Rep.  79;  33  Supp 
337.  It  is  the  judgment  of  the  court  which  authorizes  the  commit- 
ment and  detention.    Id.    The  certificate  is  evidence  to  the  detain- 
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ing  officer  of  his  right  to  receive  and  detain  the  offender.  Id.  The 
proceedings  of  courts  of  special  sessions  should  be  construed  with 
sufficient  strictness  to  protect  the  rights  of  persons  charged  with 
crime  before  these  tribunals,  but  too  technical  rules  should  not  be 
applied.  Id.  All  that  the  statute  requires  is  a  brief  designation 
of  the  offense.  Id.  It  should  be  pointed  out,  indicated  or  named 
so  that  the  defendant  and  others  shall  know  of  what  crime  he  was 
convicted  and  imprisoned.  Id.  A  statement  that  the  charge 
against  the  defendant  was  "  indecent  exposure  of  the  person  and 
intoxication,"  is  sufficient.     Id. 

This  section  of  the  Code  relates  to  proceedings  in  courts  of 
special  sessions  and  police  courts,  and  provides  that  when  a  convic- 
tion is  had  upon  a  plea  of  guilty,  or  upon  a  trial,  the  court  must 
make  and  sign  a  certificate  in  substantially  the  form  as  there  given. 
People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.  4  D.  1895),  71  S.  R. 
734;  92  Hun,  286.  This  section  does  not  require  that  any  judg- 
ment should  be  entered  in  the  minutes  of  the  court.  Id.  There  is 
but  one  mode  of  rendering  judgment,  and  that  is  by  pronouncing 
sentence.  Id.  And  there  is  but  one  record  of  the  judgment,  and 
that  is  the  certificate  of  the  sentence  pronounced.  Id.  The  police 
court  is  not  a  court  of  record,  and  the  provisions  of  this  and  the 
following  sections  are  evidently  intended  to  provide  for  the  form 
and  preservation  of  its  judgment.  Id.  It  is  reasonable  to  presume 
that  the  certificate  set  out  in  this  section  is  designed  to  be  the 
record  of  conviction.    Id. 

Certificate  of  conviction  which  does  not  state  among  other  things. 
the  person  from  whom  the  property  was  taken,  and  entirely  fails  to 
specify  the  date  of  the  offense,  is  fatally  defective.  Matter  of 
Brown,  19  Misc.  692;  78  S.  R.  (44  S.),  1096.  The  date  of  an 
offense  is  one  of  the  essential  particulars  of  the  description  thereof 
required  to  be  inserted  in  such  a  certificate.  Id.  A  person  con- 
victed is  entitled  to  have  the  date  of  the  offense,  of  which  he  is 
convicted,  so  specified  that  there  will  never  be  any  danger  of  or  op- 
portunity for  certain  proceedings  for  the  same  offense.    Id. 

A  certificate  of  conviction  designating  the  offense  as  "  Charged 
with  petit  larceny  in  stealing  one  mink  boa,  *  *  *  the  prop- 
erty of  A.  "  is  sufficient,  notwithstanding  the  date  and  place  of  such 
offense  are  omitted  in  the  description  contained  in  the  certificate. 
People  ex  rel.  Sullivan  v.  Sloane,  14  N.  Y.  Cr.  52:  39  A.  D.  265; 
90S.  R.  (56  S.)  930. 

The  provision  of  this  section  of  the  Criminal  Code  is  complied 
with  when  the  offense  of  which  the  person  is  convicted  is  described 
with  such  particularity  as  to  reasonably  identify  such  offense.  Id. 
Habeas  corpus. — The  only  question  upon  the  return  of  a  writ  of 
habeas  corpus  to  inquire  the  cause  of  imprisonment  of  one  detained 
under  an  apparently  valid  legal  process,  is  whether  the  court  has 
jurisdiction  to  try  the  relator.     People  ex  rel.  Hunt  v.  Markell, 
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ante.  The  merits  of  the  conviction  are  not  open  for  review.  Id. ; 
People  v.  Liscomb,  60  N.  Y.  570;  People  v.  Neilson,  16  Hun,  214; 
People  v.  Markell,  92  Hun,  286 ;  36  S.  723. 

Bequirement. — This  section  requires  that  a  certificate  of  convic- 
tion of  a  court  of  special  sessions  must  be  substantially  in  the  form 
set  forth  in  that  section,  and  requires,  with  other  things,  that  it 
briefly  designated  the  offense.  People  ex  rel.  Hunt  v.  Markell,  84 
S.  R.  766;  50  S.  766.  Such  designation  requires  such  certainty 
that  a  jury  may  deliver  an  intelligent  verdict,  that  the  law  may  ren- 
der a  proper  judgment,  and  that  the  defendant  may  plead  the 
judgment  in  bar  of  any  other  prosecution  for  the  same  offense. 
Id. ;  People  v.  Taylor,  3  Denio,  91  ;  People  v.  Stocking,  50  Barb. 
573,  586 ;  People  v.  Olmsted,  26  S.  818 ;  In  re  Brown,  19  Misc.  692; 
44  S.  1096;  People  v.  Whitney,  22  Misc.  226;  49  S.  591. 

723.  Authority  to  sheriff. — A  certificate  of  conviction  is  not 
usually  the  authority  given  to  the  sheriff  to  receive  a  prisoner  and 
keep  him  confined  in  the  common  jail,  unless  such  document  con- 
tains the  further  command  to  that  effect  and  purpose.  People  ex 
rel.  Snyder  v.  Whitney,  83  S.  R.  591 ;  49  S.  591.  The  certificate 
of  conviction  is  practically  the  record  of  the  court  showing  the  trial 
and  judgment.  Id.  A  commitment  may  be  embodied  in  a  certifi- 
cate of  conviction,  provided  such  certificate  contains  sufficient  au- 
thority to  the  sheriff  to  receive  and  detain  the  prisoner  in  conform- 
ity to  the  judgment,  or  is  properly  certified  by  the  magistrate  before 
whom  the  trial  was  had,  or  by  the  clerk  of  the  county  with  whom 
such  certificate  should  be  filed  within  twenty  days  after  such  con- 
viction is  had.    Id. 

Void  certificate. — A  certificate  of  conviction  of  a  justice  of  the 
peace,  not  containing  a  statement  of  the  magistrate,  showing  his 
jurisdiction  to  try,  or  to  pass  judgment  upon,  defendant  after  trial 
and  conviction,  is  void.  People  ex  rel.  Snyder  v.  Whitney,  83  S.  R- 
591 ;  49  S.  591.  A  defective  certificate  of  conviction,  unaccom- 
panied by  a  commitment  or  mittimus,  and  containing  no  mandate 
to  the  sheriff  to  receive  and  confine  the  prisoner,  does  not  authorize 
a  sheriff  to  detain  a  prisoner  in  the  common  jail.    Id. 

Filing. — By  this  section,  it  is  provided  that  within  twenty  days 
after  the  conviction,  the  court  must  cause  the  certificate  provided 
by  sec.  721,  ante,  to  be  filed  in  the  office  of  the  clerk  of  the  county. 
People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.  4  D.  1895),  71  S.  R 
734 ;  92  Hun,  286. 

724.  Dual  purpose. — A  certificate  of  conviction  is  sometimes 
made  to  serve  the  dual  purpose  of  a  certificate  of  conviction  and  a 
commitment  of  the  relator  to  the  custody  of  the  defendant,  as 
sheriff  of  the  county  and  keeper  of  the  common  jail.  People  ex 
rel.  McLane  v.  Whitney,  83  S.  R.  589 ;  49  S.  589. 

Evidence. — By  this  section,  it  is  provided  that  the  certificate 
made  and  filed  as  prescribed  by  section  721,  ante,  or  a  certified 
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copy  thereto,  is  conclusive  evidence  of  the  facts  stated  therein. 
People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.  4  D.  1895),  71  S.  R. 
734 ;  92  Hun,  286. 

725.  Certificate. — A  certificate  of  conviction,  not  certified  either 
by  the  magistrate  or  by  the  clerk  of  the  county,  as  provided  by  this 
section,  is  void.    People  ex  rel.  Snyder  v.  Whitney,  83  S.  R.  591 ; 

49  S.  591- 

In  habeas  corpus  proceedings,  when  the  return  of  the  officer  as- 
serts a  legal  judgment  of  conviction,  he  is  required  to  establish  the 
fact  of  such  judgment.     Id. 

Execution. — By  this  section,  it  is  provided  that  the  judgment 
must  be  executed  by  the  sheriff  or  other  proper  officer  upon  re- 
ceiving a  copy  of  such  certificate,  certified  by  the  clerk  of  the  county 
court.  People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.  4  D.  1895),  71 
S.  R.  734 ;  92  Hun,  286. 

726.  Game  law. — The  amendment  of  1893  to  section  238  of  the 
Game  Law  does  not  require  that  the  fines  and  penalties  for  the 
violation  of  said  act  should  go  to  the  county  treasurer,  under  this 
section.  People  ex  rel.  Huntington  v.  Crennan,  56  St.  Rep.  807; 
74  Hun,  637;  26  N.  Y.  Supp.  167. 

749,  et.  seq.  Appeals. — The  subject  of  appeals,  in  courts  not  of 
record,  is  covered  by  these  sections,  which  relate  exclusively  to  pro- 
ceedings in  courts  of  sessions,  police  courts  and  the  like.  People  ex 
rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

This  section  embraces  appeals  from  courts  of  sessions,  police 
courts  and  the  like,  and  provides  a  complete  system  of  reviewing 
judgments  rendered  therein.  People  ex  rel.  Comrs.  v.  Cullen,  151 
N.  Y.  54. 

The  words  "  not  otherwise  "  of  this  section  was  probably  in- 
tended as  emphasizing  the  repeal  of  the  method  of  review  by  cer- 
tiorari, which  the  method  by  appeal  superseded.  People  v.  Burn- 
ham,  22  A.  D.  616;  82  S.  R.  946;  58  S.  946. 

While  the  court  has  power,  in  a  direct  proceeding  instituted  by 
petition  and  in  the  interests  of  an  infant,  to  go  behind  its  commit- 
ment to  the  custody  of  a  House  of  Industry,  the  court  cannot  re- 
view a  commitment,  made  by  a  competent  criminal  tribunal,  upon 
returns  to  writs  of  habeas  corpus  and  certiorari.  People  ex  rel. 
Stern  v.  N.  Y.  Soc.  for  Prevention  of  Cruelty  to  Children,  27  Misc. 
457;  92  S.  R.  (58  S.)  118:  Matter  of  Knowack,  158  N.  Y.  482. 

Proceedings,  which  terminate  in  the  commitment  of  a  child,  can 
be  adequately  reviewed  upon  an  appeal,  as  prescribed  by  this  sec- 
tion. People  ex  rel.  Stern  v.  N.  Y.  Soc.  for  Prevention  of  Cruelty 
to  Children,  ante.  A  writ  of  certiorari  cannot  be  issued  to  review 
such  determination.     Id. 

Bastardy  proceedings. — The  amendments  of  1890  to  these  sec- 
tions have  not  changed  the  character  of  the  proceedings  on  appeals 
from  orders  in  bastardy  proceedings.     People  ex  rel.  Board  of 
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Comrs.  etc.  v.  McCloskey,  15  A.  D.  41 ;  78  S.  R.  in  ;  44  S.  in. 
The  language  of  section  749  is  for  the  review  of  a  judgment  upon 
conviction."  Id.  The  orders,  made  in  bastardy  proceedings,  are 
never  so  characterized  by  the  Code,  but  are  spoken  of  as  orders  of 
filiation.     Id. 

Children. — Where  an  appeal,  under  the  provisions  of  this  sec- 
tion, from  a  commitment  of  children  pursuant  to  the  provisions 
of  section  291  of  the  Penal  Code,  the  affidavit  upon  which  the 
appeal  is  allowed  does  not  allege  any  errors  with  reference  to  the 
determination  of  the  facts,  the  evidence  is  not  required  to  be  re- 
turned, and  the  failure  of  the  magistrate  to  preserve  it  furnishes 
no  ground  for  a  reversal  of  the  commitment.  People  v.  Giles,  152 
N.  Y.  136;  46  N.  E.  326;  rev'g,  12  A.  D.  495 ;  76  S.  R.  749;  42 
S.  749. 

Convictions  by  minor  courts. — Section  2  of  the  act  of  1884  so 
amends  this  section  as  to  cover  convictions  by  the  minor  courts  in 
criminal  proceedings  and  special  proceedings  of  a  criminal  nature, 
as  well  as  in  criminal  actions  to  which  it  had  previously  been  con- 
fined.    People  ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

Certiorari. — This  section  is  included  in  part  V  of  the  Code,  which 
provides  for  a  complete  system  of  procedure,  independent  of  that 
provided  for  in  part  IV,  except  so  far  as  the  provisions  of  part 
IV  are  expressly  adopted  in  part  V.  Jd.  The  appeal  provided 
for  by  this  section  is  a  substitute  for  the  review  formerly  had  of 
proceedings,  authorized  by  this  part  of  the  Code,  under  the  writ  of 
certiorari.  Id.  The  provisions  of  the  Criminal  Code  do  not  re- 
quire the  evidence  to  be  incorporated  in  the  commitment,  but  they 
do  not  dispense  with  their  being  inserted  in  the  return  when  re- 
quired by  the  notice  or  affidavit  of  appeal.     Id. 

Entering  jury  room. — It  is  reversable  error  for  a  justice  of  a 
court  of  special  sessions  to  enter,  in  the  absence  of  defendant's  at- 
torney, the  jury  room  while  they  are  deliberating  upon  their  ver- 
dict. People  v.  Linzey,  61  St.  Rep.  240;  79  Hun,  23;  29  Supp. 
560. 

New  trial. — A  judgment  upon  conviction,  rendered  by  a  court  of 
special  sessions,  may  be  reversed  by  the  county  court  upon  ap- 
peal, and  not  otherwise.  People  v.  Hildebrandt  (Co.  Ct.  1896).  16 
Misc.  195.  The  county  court  has  not  the  power,  on  an  appeal,  to 
grant  a  new  trial  in  analogy  to  the  practice  which  prevails  in  the 
supreme  and  county  courts  upon  conviction  after  indictment,  upon 
affidavits  setting  forth  facts  in  support  of  a  motion  therefor.    Id. 

Return. — When  an  affidavit,  annexed  to  the  return  of  a  justice 
of  special  sessions,  will  be  treated  as  part  of  the  return.  People 
v.  Linzey,  61  St.  Rep.  240;  79  Hun,  23;  29  Supp.  560. 

Special  county  judge. — 'The  special  county  judge  has  power  to 
allow  an  appeal  from  a  judgment  of  conviction  by  a  court  of  special 
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sessions.    People  v.  Burnham,  22  A.  D.  616;  82  S.  R.  946;  48  S. 

)46. 

750.  See  People  v.  Giles,  152  N.  Y.  136;  rev'g,  12  A.  D.  495; 
76  S.  R.  749 ;  42  S.  749 ;  96  N.  E.  326. 

751.  Affidavit  of  appeal. — The  only  allegations  of  error  which 
ran  be  considered  by  the  court  on  appeal  from  a  court  of  special 
tessions,  are  those  alleged  in  the  affidavit  on  which  the  appeal  is 
illowed.  People  v.  Jewett,  53  St.  Rep.  305;  69  Hun,  551 ;  23  N. 
if.  Supp.  942. 

This  section  requires  that  the  affidavit  of  appeal  must  state  the 
'acts  showing  the  alleged  errors  in  the  proceedings  or  conviction 
>f  which  complaint  is  made.  People  v.  Jewett,  53  St.  Rep.  305 ;  69 
3un,  551 ;  23  N.  Y.  Supp.  942. 

The  errors  relied  upon  must  be  pointed  out  in  the  affidavit  upon 
ivhich  the  appeal  is  allowed.  People  v.  Giles,  152  N.  Y.  136;  46 
tf.  E.  326;  rev'g,  12  A.  D.  495 ;  76  S.  R.  749;  42  S.  749.  The  er- 
rors are  those  provided  for  by  section  550,  ante,  among  which  is  a 
ietermination  of  fact.    Id. 

In  People  v.  Beatty,  39  Hun,  476,  the  defendant  was  convicted 
>f  disturbing  certain  oyster  beds.  Upon  the  hearing  of  an  appeal 
Tom  a  judgment  of  the  court  of  sessions,  affirming  a  judgment 
>f  the  court  of  special  sessions,  it  was  for  the  first  time  objected 
:hat  in  the  charge  before  the  court  of  special  sessions  the  prefix 
'  un  "  had  been  omitted,  making  the  charge  allege  that  the  defend- 
int  "  lawfully  "  did  the  acts  set  forth.  The  court  in  that  case  said 
:hat,  if  the  question  had  been  raised  by  the  affidavit,  required  by 
:his  section,  it  might  have  been  sustained;  but,  as  it  was  not  so 
specified,  it  could  not  be  so  considered.  People  v.  Carter  (Sup.  Ct. 
\  D.  1895),  68  S.  R.  584;  88  Hun,  304. 

752.  Appeal  perfected. — The  appeal  from  a  judgment  of  a  court 
of  special  sessions  is  perfected,  though  the  defendant  did  not 
serve  a  copy  of  the  affidavit  and  a  notice  of  the  allowance  of  ap- 
peal on  the  district  attorney,  as  provided  by  section  752,  as 
amended  by  chapter  536  of  1897.     People  v.  Mulkins,  25  Misc. 

599. 

When  appeal  allowed. — By  the  provisions  of  this  section,  it  is 
only  when,  in  the  opinion  of  the  judge  to  whom  the  affidavit  is 
presented,  the  question  arising  on  the  appeal  should  be  decided  by 
the  court  of  sessions,  that  the  appeal  will  be  allowed.  People  v. 
Jewett,  53  St.  Rep.  305 ;  69  Hun,  551 ;  23  N.  Y.  Supp.  942. 

756.  Return. — By  the  provisions  of  this  section,  it  is  only  to  the 
matters  stated  in  the  affidavit  that  the  magistrate  or  court,  render- 
ing the  judgment,  is  required  to  make  return.  People  v.  Jewett, 
53  St.  Rep.  305 ;  69  Hun,  551 ;  23  N.  Y.  Supp.  942. 

Where  the  affidavit  on  appeal  alleges  no  errors  with  reference 
to  a  determination  of  the  facts,  evidence  is  not  required  to  be  re- 
55 
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turned.  People  v.  Giles,  152  N.  Y.  136;  46  N.  E.  326;  rev'g,  12 
A.  D.  495 ;  76  S.  R.  749 ;  42  S.  749. 

This  section  of  the  Code  requires  the  police  justice  to  return 
so  much  of  the  proceedings  in  the  court  below  as  are  relevant  to  the 
allegations  of  error,  and  when  no  amended  or  further  return  has 
been  made,  the  appellate  court  is  necessarily  confined  to  the  matters 
thus  presented  in  the  consideration  and  determination  of  the  ap- 
peal.    People  v.  Hildebrandt  (Co.  Ct.  1896),  16  Misc.  193. 

761.  Dismissal. — This  section  has  been  held  as  sufficient  to  war- 
rant an  application  for  the  dismissal  of  an  indictment  on  the  ground 
that  the  evidence  taken  before  the  grand  jury  was  insufficient 
People  v.  Vaughn  (Kings  Co.  Ct.  1897),  19  Misc.  298;  76  S.  R. 
959 ;  42  S.  959. 

763.  Healing. — The  appeal  must  be  heard  upon  the  original 
return,  and  affidavits  and  other  papers  may  not  be  received  in  sup- 
port of  an  application  for  a  new  trial.  People  v.  Hildebrandt  (Co. 
Ct.  1896),  16  Misc.  195. 

764.  See  People  v.  Polhamus  (Sup.  Ct.  3  D.  1896),  8  A.  D.  133; 
40  S.  941. 

Modification. — This  section  of  the  Criminal  Code  confers  upon 
the  court  the  power  to  modify  the  sentence  imposed  upon  the  de- 
fendant, if  the  court  shall  deem  it  in  furtherance  of  justice  to  do  so. 
People  v.  Mulkins,  25  Misc.  599. 

New  trial. — In  a  proper  case,  the  appellate  court  may  grant  a 
new  trial,  where  it  appears  from  the  return  that  error  has  been 
committed  in  the  court  below  which  requires  that  the  judgment 
upon  the  conviction  be  reversed,  and  justice  demands  that  the  ap- 
pellant should  again  answer  the  charge  upon  the  merits,  in  which 
event  the  new  trial  is  had  in  the  county  court.  People  v.  Hilde- 
brandt (Co.  Ct.  1896),  16  Misc.  195. 

Technical  error. — Where  no  substantial  right  of  a  person  upon 
trial  for  the  crime  of  assault  is  prejudiced  by  the  erroneous  admis- 
sion of  testimony,  its  admission  is,  under  the  provisions  of  this  sec- 
tion, merely  a  technical  error  and  will  be  disregarded  upon  appeal. 
People  v.  Brockett,  65  St.  Rep.  667;  85  Hun,  138;  32  Supp.  423. 

768.  Where  new  trial  had. — Where  a  new  trial  is  ordered  on 
appeal  from  a  court  of  special  sessions,  such  trial,  under  this  Code, 
is  to  be  had  in  the  court  of  sessions  of  the  county.  People  v.  Luhrs, 
61  St.  Rep.  348 ;  79  Hun,  415 ;  29  Supp.  789. 

770.  Defendant. — This  section  provides  that,  if  the  judgment  on 
the  appeal  be  against  the  defendant,  he  may  appeal  therefrom  to 
the  appellate  division  of  the  supreme  court  in  the  same  manner  as 
from  a  judgment  in  an  action  prosecuted  by  an  indictment.  Peo- 
ple ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

An  appeal  by  the  defendant  lies  to  the  appellate  division  of  the 
supreme  court,  from  an  order  of  the  county  court,  adjudging  the 
defendant  to  be  the  father  of  a  bastard  child.     People  ex  reL 
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Kirkpatrick  v.  Crowley,  21  A.  D.  189;  21  N.  Y.  Cr.  477;  81  S.  R. 

505;  47  S.  505. 

771.  Final. — This  section  directs  that  the  judgment  of  the  su- 
preme court  upon  appeal  shall  be  final,  except  "  that  where  the 
original  appeal  was  from  a  judgment  of  commitment  of  a  child, 
either  party  may  appeal  to  the  court  of  appeals  in  like  manner  as 
a  defendant  under  section  619/'  which  refers  to  appeals  in  cases 
originating  in  a  court  of  record.  People  ex  rel.  Comrs.  v.  Cullen, 
151  N.  Y.  54.  The  court  of  appeals  has  no  power  to  review  a 
judgment  or  order  of  the  appellate  division  of  the  supreme  court, 
made  in  a  special  proceeding  of  a  criminal  nature,  which  originated 
in  a  police  court  or  a  court  of  special  sessions,  except  where  the 
original  appeal  was  from  a  judgment  of  commitment  of  a  child. 
Id.  Quaere,  whether  the  prosecution  has  the  right  to  appeal  to  the 
supreme  court,  after  a  reversal  by  the  county  court  or  a  court  of 
sessions  of  a  judgment  against  the  defendant  in  a  special  proceed- 
ing of  a  criminal  nature,  which  originated  in  a  minor  court.     Id. 

773.  Inquest. — The  amendment  of  1887  to  this  section  doubtless 
authorized  an  inquiry  to  some  extent  by  the  coroner  into  the  cir- 
cumstances of  death  before  he  determined  to  summon  a  jury ;  but 
this  preliminary  investigation  to  determine  whether  there  should 
be  an  inquest  does  not  constitute  an  inquest  itself.  People  v. 
Coombs,  36  A.  D.  284 ;  89  S.  R.  276 ;  55  S.  276. 

777.  Inquest. — The  result  of  an  inquest  is  a  judicial  determina- 
tion of  the  manner  in  which  the  deceased  came  to  his  death ;  and  if 
the  death  be  occasioned  by  criminal  means,  who  is  guilty  thereof. 
People  v.  Coombs,  36  A.  D.  284 ;  89  S.  R.  276 ;  55  S.  276. 

827.  Extradition. — A  person  extradited,  under  the  treaty  be- 
tween the  United  States  and  Great  Britain,  for  assault  with  in- 
tent to  murder,  cannot  be  convicted  of  an  assault  with  an  intent  to 
do  great  bodily  harm.  People  ex  rel.  Young  v.  Stout,  63  St.  Rep. 
152;  81  Hun,  336;  30  Supp.  898. 

An  extradited  fugitive  cannot  be  tried  and  convicted  of  any  of- 
fense except  that  for  which  he  was  extradited,  even  though  the 
offense  for  which  he  is  tried  may  be  of  a  minor  or  less  grade  than 
the  one  for  which  he  was  surrendered.  People  ex  rel.  Young  v. 
Hannon,  61  St.  Rep.  724;  9  Misc.  600;  30  Supp.  370.  Nor  can 
he  be  tried  for  the  extradited  crime  and  convicted  of  a  minor  of- 
fense for  which  he  could  not  have  been  extradited,  though  the 
former  includes  the  latter  offense.  Id.  He  has  the  right  to  claim 
exemption  from  trial  upon  any  other  charges  than  those  men- 
tioned in  the  extradition  proceedings.     Id. 

832.  Proof  of  conviction. — Where  the  witness  has  been  convicted 
of  perjury,  the  fact  of  such  conviction  may  be,  under  the  provis- 
ions of  this  section,  proved  by  the  cross-examination  of  the  witness. 
People  v.  Williams  (Sup.  Ct.  4  D.  1895),  71  S.  R.  541 ;  92  Hun, 
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838.  Jurisdiction. — Under  this  section,  a  bastard  is  shown  to  be 
chargeable  to  a  certain  town,  so  as  to  authorize  the  overseer  of  the 
poor  thereof  to  institute  a  bastardy  proceeding  against  the  father, 
where  it  is  proved  that  it  was  born  in  the  town,  and  has  been  therein 
ever  since ;  that  the  father  neglected  to  support  it ;  that  the  mother 
was  unable  to  do  so ;  and  that  the  child  had  been  supported  by 
its  maternal  grandparents.  People  ex  rel.  Kirkpatrick  v.  Crowley, 
20  Misc.  160;  79  S.  R.  824;  45  S.  824. 

Municipal  Court  of  Rochester. — This  title  is  applicable  to  bas- 
tardy proceedings  in  the  municipal  court  of  Rochester.  See  subd. 
15  of  sec.  245  of  chap.  14  of  1880,  as  amended  by  chap.  28  of  1894. 

839.  Mistrial. — Where  the  justices  before  whom  a  bastardy  pro- 
ceeding is  brought  fail  to  agree,  there  is  a  mistrial.  Kirkpatrick 
v.  Crowley,  20  Misc.  160;  79  S.  R.  824;  45  S.  824.  In  such 
case,  although  there  is  no  special  provision  authorizing  a  new  com- 
plaint before  another  justice,  the  complainant  undoubtedly  had  a 
right  to  discontinue  the  proceedings  before  the  justices  who  had 
disagreed,  and  lodge  a  new  complaint  with  another  justice  of  the 
same  town.     Id. 

840.  Application. — One  overseer  of  the  poor  of  a  town  may, 
without  consulting  with  the  other  overseer,  if  there  are  two,  make 
an  application  and  institute  the  proceeding  under  this  section. 
People  ex  rel.  Garrett  v.  Ogden  (Sup.  Ct.  4  D.  1896),  8  A.  D.  464; 
40  S.  827. 

Independent  proceedings. — By  title  5  of  the  Code  of  Criminal 
Procedure,  two  independent  proceedings  are  authorized,  one 
against  the  father  and  the  other  against  the  mother,  if  she  possesses 
property  in  her  own  right,  to  compel  either  to  support  their  bastard 
child.  Peoplp  ex  rel.  Board  of  Police  v.  Shulman  (Sup.  Ct.  4 
D.  1896).  8  A.  D.  514;  40  S.  779. 

841.  See  People  ex  rel.  Garrett  v.  Ogden  (Sup.  Ct.  4  D.  1896), 8 
A.  D.  464 ;  40  S.  827. 

Corroboration. — There  is  no  statute  requiring  corroboration  of 
the  prosecutrix  in  a  bastardy  proceeding,  in  order  to  secure  a  con- 
viction, as  in  that  of  rape  or  seduction.  People  ex  rel.  Kenfield  v. 
Lyon,  64  St.  Rep.  739;  83  Hun,  303:  31  Supp.  942. 

842.  See  People  ex  rel.  Ritzen thaler  v.  Higgins.  151  N.  Y.  570; 
rev'g,  77  Hun,  103. 

844.  What  contained  in  record. — This  section  does  not  require 
the  record  on  appeal  to  the  court  of  sessions  to  contain  a  state- 
ment that  the  defendant,  when  arrested  in  a  county  other  than  that 
in  which  the  warrant  was  issued,  was  taken  before  a  magistrate  in 
the  county  in  which  he  was  arrested.  People  ex  rel.  Kenfield  v. 
Lyon,  64  St.  Rep.  740;  83  Hun,  303 ;  31  Supp.  942. 

848.  Two  magistrates. — This  section  provides  that,  upon  the  ar- 
rest of  an  individual  charged  with  being  the  father  of  a  bastard, 
the  magistrate  before  whom  he  is  brought  must — "  Immediately 
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associate  with  himself,  another  justice  of  the  peace  or  police  justice 
in  the  same  county  or  city ;  and  the  two  magistrates  thus  associated, 
must  inquire  into  the  charge."  People  ex  rel.  Kirkpatrick  v. 
Crowley,  83  S.  R.  214 ;  49  S.  214. 

849.  Amended  by  chap.  221  of  1894. 

This  amendment  added  the  latter  provision  of  the  present  sec- 
tion.   It  took  effect  Sept.  1,  1894. 

Adjournment  bond  in  bastardy. — This  section  provides  that 
the  magistrate  may,  on  the  application  of  the  defendant,  for  good 
cause,  adjourn  the  examination  not  exceeding  thirty  days.  People 
ex  rel.  Ritzenthaler  v.  Higgins,  59  St.  Rep.  61 ;  28  N.  Y.  Supp. 
458.  It  does  not  prohibit  other  adjournments  and  for  a  longer 
time  by  the  consent  of  both  parties.  Id.  It  does  not  prohibit  more 
than  one  adjournment  at  the  request  of  the  defendant,  but  limits 
the  time  of  any  one  adjournment  to  thirty  days.     Id. 

In  People  ex  rel.  Van  Aken  v.  Millham,  100  N.  Y.  273,  it  was 
held  that  the  sureties  on  a  bond  in  a  bastardy  proceeding,  under 
the  provisions  of  the  Criminal  Code,  were  not  released  from  liabil- 
ity because  of  the  adjournment  of  the  proceedings  at  the  request 
of  the  defendant  after  the  examination  commenced. 

In  an  action  upon  a  bastardy  proceeding  adjournment  bond,  a 
defendant  surety  is  entitled  to  insist  that  he  shall  not  be  held  liable 
except  according  to  the  terms  of  his  obligation.  People  ex  rel. 
Ritzenthaler  v.  Higgins,  151  N.  Y.  570;  rev'g,  77  Hun,  103.  He 
may  defend  upon  the  ground  that  the  instalment  was  not  given 
according  to  the  requirements  of  the  statute,  and  that  the  officer 
who  took  it  was  without  jurisdiction.  Id.  Such  bond  is  void, 
unless  the  officer  who  required  it,  as  a  condition  of  the  adjourn- 
ment had  jurisdiction  of  the  person  and  of  the  case.  Id.  By 
force  of  the  general  provisions  of  this  Code,  the  sole  jurisdiction 
to  grant  such  an  adjournment  and  require  a  bond  as  a  condition 
thereof  rests  with  the  officer  who  issued  the  warrant.     Id. 

850.  Acquittal. — A  disagreement  of  the  two  justices  before 
whom  a  bastardy  proceeding  is  tried  does  not  constitute  an  ac- 
quittal, and  is  not  a  bar  to  a  subsequent  proceeding,  before  two 
other  justices,  based  on  the  same  charge.  People  ex  rel.  Kirkpat- 
rick v.  Crowley,  83  S.  R.  214;  49  S.  214. 

851.  Appeal. — In  case  a  proceeding  is  instituted  against  the 
father  and  an  adjudication  is  made  against  him  or,  if  a  proceed- 
ing is  instituted  against  the  mother  and  an  adjudication  is  made 
against  her,  he  or  she  may  appeal  from  the  adjudication  made 
against  him  or  her,  as  the  case  may  be.  People  ex  rel.  Board  of 
Police  v.  Shulman  (Sup.  Ct.  4  D.  1896),  8  A.  D.  514;  40  S.  779. 
But  the  mother  cannot  appeal  from  any  order  or  adjudication  made 
in  the  proceeding  against  the  father,  nor  can  the  father  appeal  from 
any  adjudication  or  order  made  in  a  proceeding  instituted  against 
the  mother.    Id. 
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Undertaking. — This  section  provides  for  two  distinct  kinds  of 
undertakings,  and  is  in  the  alternative,  either  that  the  defendant 
will  pay  the  sum  directed  for  the  support  of  the  child,  or  will  ap- 
pear at  the  next  court  of  sessions  of  the  county  to  answer  the 
charge,  and  obey  its  order  thereon.  People  ex  rel.  Commissioners 
of  Charities  and  Corrections  v.  Schildwachter  (Sup.  Ct  I  D. 
1895),  68  S.  R.  436;  87  Hun,  363.  If  an  undertaking  has  been 
given,  as  provided  in  the  first  part  of  the  next  section,  for  the  pay- 
ment of  the  weekly  sum,  the  only  question  that  can  be  raised  is  as 
to  the  amount  of  the  allowance.  Id.  This  section  affects  only 
appeals  to  the  court  of  general  sessions ;  and  where  the  defendant 
gives  an  undertaking  only  for  his  appearance,  the  court  of  general 
sessions  is  at  liberty  upon  the  appeal  to  review  the  entire  order 
made  by  the  magistrates.     Id. 

If  the  filiation  order  imposed  upon  the  sureties  any  bond  or 
obligation  greater  than  the  provisions  of  this  section  require,  it  is 
void.  Lester  v.  Worden  (Sup.  Ct.  3  D.  1896),  8  A.  D.  216;  40  S. 
436.  This  section  contains  two  subdivisions;  the  first  provides 
for  security  when  the  defendant  does  not  intend  to  dispute  the  ad- 
judication that  he  is  the  father  of  the  child.  Id.  Upon  giving  an 
undertaking  with  approved  sureties  to  the  effect  provided  in  this 
subdivision,  the  defendant  is  entitled  to  be  discharged  from  arrest. 
Id. 

Bond,  which  omits  that,  in  the  event  that  the  court  of  sessions 
shall  change  the  amount  adjudged  to  be  paid  by  defendant  for  the 
support  of  the  child,  such  amount  shall  thenceforth  be  the  limit 
of  the  obligation  thereby  incurred,  is  void.     Id. 

The  power  to  compromise  a  bastardy  undertaking  given  under 
this  section,  is  vested  solely  in  the  commissioners  of  charities,  and 
cannot  be  transmitted  by  them  to  another  person.  Mayor  v.  Celia, 
84  S.  R.  637 ;  50  S.  637. 

— Subd.  2. — See  People  ex  rel.  Kirkpatrick  v.  Crowley,  20  Misc. 
160:  79  S.  R.  824;  45  S.  824. 
852.  See  notes  under  preceding  section. 

Undertaking. — The  undertaking,  required  by  the  first  subdivi- 
sion of  this  section  provides  for  the  payment  of  the  sum  ordered 
to  be  paid  for  the  support  of  the  child,  and  the  expenses  of  con- 
finement and  recovery  of  the  mother,  etc.  Constable  v.  Kennedy, 
21  A.  D.  97;  81  S.  R.  452;  47  S.  452.  Upon  appeal,  where  such 
an  undertaking  is  given,  the  only  question  which  is  brought  up 
for  review  is  that  part  of  the  order  fixing  the  weekly  or  other  allow- 
ance required  to  be  paid.  Id.  If  a  review  of  the  whole  matter 
is  desired,  then  the  undertaking  must  be  given  as  provided  in  the 
second  subdivision.  Id.  Where  the  order  of  affiliation  is  com- 
plied with,  by  the  giving  of  the  undertaking  to  support,  it  is,  in 
effect,  an  admission  that  the  party,  is  in  fact  the  putative  father, 
and  is  concluded  from  complaining  of  any  other  matter  than  the 
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amount  he  is  ordered  to  pay,  while  under  the  other  subdivision  the 
party  stands  upon  his  denial  as  to  the  whole  matter,  and  becomes 
entitled  to  a  review  of  the  question.  Id.  But  the  terms  of  the 
undertaking  upon  such  an  appeal,  and  also  the  provisions  of  the 
statute,  require  the  person  against  whom  the  order  of  affiliation 
has  passed  not  only  to  appear  before  the  court,  but  to  obey  its  order 
thereon.  Id.  The  policy  of  the  law  evidently  is  to  permit  a  re- 
view of  the  proceeding  only  upon  condition  that  the  party  shall 
comply  with  the  order  that  is  finally  made,  as  well  as  to  appear 
and  submit  his  person  to  custody.     Id. 

By  section  867,  post,  is  provided  the  undertaking  required  upon 
the  affirmance  of  the  order  of  affiliation,  which  is  in  all  substantial 
respects  the  same  as  is  required  upon  the  order  of  affiliation  under 
this  section.     Id. 

The  defendant  upon  giving  an  undertaking  in  accordance  with 
first  subdivision  of  section  851,  ante,  cannot  review  the  adjudication 
that  he  was  the  father  of  the  child.  Lester  v.  Worden  ( Sup.  Ct. 
3  D.  1896),  8  A.  D.  216;  40  S.  436.  But  he  can  appeal  from 
that  part  of  the  order  of  filiation,  fixing  the  weekly  or  other  allow- 
ance to  be  paid.    Id. 

857.  Independent  proceedings. — By  title  5  of  the  Code  of  Crim- 
inal Procedure,  two  independent  proceedings  are  authorized  one 
against  the  father  and  the  other  against  the  mother,  if  she  possesses 
property  in  her  own  right,  to  compel  either  to  support  their  bastard 
child.  People  ex  rel.  Board  of  Police  v.  Shulman  (Sup.  Ct.  4  D. 
1896),  8  A.  D.  514;  40  S.  779. 

861.  See  People  ex  rel.  Commissioners  of  Charities  and  Cor- 
rection v.  Schildwachter  (Sup.  Ct.  1  D.  1895),  68  S.  R.  436;  87 
Hun,  363. 

Appeal. — This  section  provides  that  a  person  who  feels  himself 
aggrieved  by  an  order  of  the  magistrates  in  bastardy  proceedings, 
may  appeal  to  the  court  of  sessions  of  the  county.  People  ex  rel. 
Crouse  v.  Sup'rs,  etc.  53  St.  Rep.  796;  70  Hun,  560;  24  N.  Y. 
Supp.  796 ;  aff 'd,  54  St.  Rep.  934. 

These  sections  provide  a  complete  scheme  for  appeals  in  bastardy 
cases,  and  prescribe  the  powers  of  the  court  on  such  appeals.  Peo- 
ple ex  rel.  Board  of  Comrs.  v.  McCloskey,  15  A.  D.  41 ;  78  S.  R. 
1 1 1 ;  44  S.  in.  The  amendments  of  1890  to  sections  749  and  751, 
ante,  were  not  intended  to  abrogate  this  scheme.    Id. 

But  this  only  applies  to  appeals  from  decisions  of  the  magistrate 
to  the  county  court.  Id.  There  is  no  special  provision  for  ap- 
peal to  the  supreme  court  from  the  decision  of  the  county  court. 
People  ex  rel.  Kirkpatrick  v.  Crowley,  21  A.  D.  189;  81  S.'R.  505  ; 
47  S.  505.  But  it  was  clearly  the  intention  to  confer  upon  the 
defendant,  in  all  proceedings  of  a  criminal  nature,  the  right  of  ap- 
peal to  the  supreme  court.     Id. 
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863.  Undertaking. — This  section  only  requires  that  the  magis- 
trates from  whose  order  the  appeal  is  taken  shall  transmit  to  the 
court  of  sessions  the  undertaking  of  the  defendant  for  his  appear- 
ance in  that  court,  with  a  certified  copy  of  the  order  appealed  from. 
People  ex  rel.  Kenfield  v.  Lyon,  64  St.  Rep.  740;  83  Hun,  303;  31 
Supp.  942. 

864.  Former  evidence. — Appeals  from  magistrates,  in  bastardy 
cases,  to  the  court  of  general  sessions,  like  appeals  from  district 
courts  to  a  county  court,  involve  a  new  trial,  and  it  is  only  upon 
showing  that  the  mother  is  dead  or  insane,  that  her  former  evi- 
dence is  admissible  upon  such  trial.  People  ex  rel.  Commissioners 
of  Charities  and  Correction  v.  Schildwachter  (Sup.  Ct.  1  D.  1895). 
68  S.  R.  436;  87  Hun,  363.  The  court  has  no  right  to  deprive  the 
defendant  of  the  benefit  secured  to  him  by  appeal,  of  having  a  new 
trial  upon  the  charge,  which  includes  not  only  the  right  to  cross- 
examine  the  relator,  but  also  to  produce  and  examine  his  own 
witnesses.  Id.  Evidence,  affecting  the  complainant's  chastity 
subsequent  to  the  birth  of  the  child,  or  long  prior  to  the  period  of 
gestation,  can  have  no  material  bearing  upon  the  question  at  issue 
as  to  whether  the  defendant  is  the  father  of  the  child,  and,  if  of- 
fered, it  is  very  properly  excluded  as  incompetent.     Id. 

Trial  de  novo. — On  the  hearing  of  a  bastardy  proceeding  in  the 
county  court,  the  defendant  cannot  claim  that  the  county  court 
was  limited  to  an  examination  of  the  proceedings  before  the  police 
justice,  and  that  the  only  matter  to  be  determined  by  the  court 
wras  whether  the  police  justice  erred  on  the  evidence  before  him. 
People  ex  rel.  Board  of  Comrs.  etc.  v.  McCloskey,  15  A.  D.  41 ;  78 
S.  R.  1 1 1  ;  44  S.  1 1 1.  In  such  case,  the  provisions  of  this  section 
require  a  trial  de  novo  in  the  county  court.  Td. :  Roy  v.  Tar^ee. 
7  Wend.  358 :  People  ex  rel.  Kenfield  v.  Lyon,  83  Hun,  303 ;  People 
ex  rel.  Comrs.  etc.  v.  Schildwachter.  87  id.  363. 

865.  Performance. — Under  the  obligation  required  by  the  statute. 
if  the  defendant  appeals  to  the  court  of  sessions,  and  there  pro- 
cures an  order  reducing  the  amount  to  be  paid  by  him.  he  will  fully 
perform  its  conditions  bv  paving  the  amount  so  reduced.  Lester 
v.  Wordcn  (  Sup.  Ct.  3  D.  1896).  8  A.  D.  216;  40  S.  436. 

867.  Undertaking. — This  section  provides  for  an  undertaking 
required  upon  the  affirmance  of  the  order  of  affiliation  which  is  in 
all  substantial  respects  the  same  as  is  required  upon  the  order  of 
affiliation  under  section  851.  Constable  v.  Kennedy,  21  A.  D.  97; 
8t  S.  R.  452;  47  S.  452.' 

868.  Commitment. — By  this  section,  if  defendant  fails  to  give 
the  undertaking  required  by  the  preceding  section,  he  is  to  he  com- 
mitted to  jail.  Constable  v.  Kennedy,  21  A.  D.  97;  81  S.  R.  452: 
47  S.  452. 

869.  Forfeiture  of  undertaking. — The  undertaking  on  appeal 
becomes  forfeited  upon  failure  to  obey  the  order  and  give  the  tin- 
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dertaking,  and  is  not  satisfied  by  appearance  only.     Constable  v. 
Kennedy,  21  A.  D.  97;  81  S.  R.  452;  47  S.  452. 

873.  Costs. — This  section  directs  that  the  costs  must  be  awarded 
to  the  party  in  whose  favor  the  appeal  is  determined.  People  ex 
rel.  Crouse  v.  Sup'rs,  etc.  53  St.  Rep.  796;  70  Hun,  560;  24  N.  Y. 
Supp.  796;  afPd,  54  St.  Rep.  934.  It  also  directs  the  manner  in 
which  such  costs  are  to  be  paid,  when  awarded  against  the 
overseer  of  the  poor  of  a  town,  not  liable  for  the  support  of  its  own 
poor.     Id. 

874.  Enforcement  of  costs. — This  section  provides  that,  in  cases 
other  than  those  mentioned  in  the  preceding  section,  the  payment 
of  the  costs  may  be  enforced  by  the  court  as  in  civil  actions.  Peo- 
ple ex  rel.  Crouse  v.  Sup'rs,  etc.  53  St.  Rep.  796 ;  70  Hun,  560 ;  24 
N.  Y.  Supp.  796 ;  afFd,  54  St.  Rep.  934. 

Mandamus. — Where  costs  have  been  awarded  against  a  town 
in  a  proceeding  brought  by  its  overseer  of  the  poor,  and  the  board 
of  supervisors  fails  to  make  provision  for  payment  of  the  judgment 
therefor,  the  defendant  is  entitled  to  a  mandamus  to  compel  it  to 
do  so.     Id. 

881.  Order  for  prosecntion. — The  language  of  these  sections  is 
not  mandatory,  but  permissive.  Constable  v.  Kennedy,  21  A.  D. 
97;  81  S.  R.  452;  47  S.  452. 

All  the  substantial  requirements  of  either  section  are  answered 
by  a  prosecution  under  one.  Id.  If  the  court  makes  the  order 
for  prosecution,  then  the  district  attorney  must  prosecute  in  the 
name  of  the  people.  Id.  If  no  such  an  order  is  made,  then  the 
overseer  may  prosecute  in  his  own  name.    Id. 

Payment  to  mother. — In  an  action  upon  a  bastardy  undertaking, 
under  these  sections  to  recover  installments  due,  evidence  that  the 
defendant  had  paid  a  sum  of  money  directly  to  the  mother  of  the 
child  is  inadmissible.  Mayor  v.  Celia,  84  S.  R.  637;  50  S.  637. 
The  bastardy  undertaking  was  made  to  the  people  of  the  state  of 
New  York,  for  the  purpose  of  insuring  the  support  of  the  child. 
It  was  not  given  for  support  of  the  mother.  She  is  not  a  party 
to  it,  and  she  has  no  interest  in  it.  She  cannot,  in  any  way,  affect 
it,  either  in  its  operation,  force,  or  continuance.  Id.  See  People 
v.  Shulman,  8  A.  D.  517:  40  S.  779. 

883.  Breach  of  undertaking. — Where  defendant  has  given  an 
undertaking  in  bastardy  proceedings  for  the  support  of  a  child, 
his  neglect  to  pay  the  sum  ordered  to  be  paid  for  such  purpose  is 
a  breach  of  the  undertaking,  and  the  measure  of  the  damages  is  the 
sum  ordered  to  be  paid,  and  which  is  withheld  at  the  time  of  the 
commencement  of  the  action,  with  interest  thereon.  Mayor  v. 
Celia,  84  S.  R.  637 :  50  S.  637. 

887.  Chap.  237  of  1895.  relates  to  the  commitment  of,  and  dis- 
charge of  persons   convicted   of  public   intoxication,   disorderly 
conduct  or  vagrancy  in  the  city  of  New  York. 
56 
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Chap.  377  of  1895,  is  an  act  concerning  tramps  and  vagrants  in 
the  county  of  Putnam. 

— Subd.  4.  Prostitution. — Under  the  provisions  of  the  Code  of 
Criminal  Procedure,  common  prostitution  seems  to  be  treated  only 
as  evidence  of  vagrancy,  which  is  a  crime,  and  in  that  case  only 
when  the  accused  has  no  lawful  employment  whereby  to  maintain 
herself.  People  v.  Cowie  (Sup.  Ct.  3  D.  1895),  69  S.  R.  83188 
Hun,  498.  The  fact  that  a  woman  is  a  common  prostitute  at  the 
time  when  the  warrant  is  issued,  is  sufficiently  made  out  by  proof  of 
her  improper  and  lascivious  conduct.    Id. 

888.  See  People  ex  rel.  Comrs.  v.  Cullen,  151  N.  Y.  54. 

890.  Arrest  without  warrant. — Under  the  general  designation  of 
"  special  proceedings  of  a  criminal  nature,"  the  right  to  arrest  with- 
out a  warrant  is  expressly  conferred  in  cases  of  vagrancy  only  by 
these  sections.  People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;  13 
Misc.  304. 

899.  See  People  ex  rel.  Shortell  v.  Markell.  12  N.  Y.  Cr.  312; 
79  S.  R.  904 ;  45  S.  904. 

Abandonment. — The  offense  of  abandoning  or  deserting  a  wife, 
if  not  a  crime  within  the  meaning  of  the  Penal  Code,  is  clearly  of  a 
criminal  nature,  and  it  is  incumbent  upon  the  people  to  prove  it. 
People  ex  rel.  Comrs.  of  Public  Charities  and  Corrections  v.  Cullen, 
153  N.  Y.  629;  12  N.  Y.  Cr.  462.  Though  it  is  the  duty  of  the 
husband  to  support  his  wife,  he  is  not  bound  to  support  her  away 
from  his  home,  even  though  such  home  may  be  disagreeable  to  her. 
Id.  Abandonment,  in  the  sense  in  which  the  term  is  used  in  the 
statute  means  the  actual  and  willful  desertion  by  the  husband  of 
the  wife.  Id.  After  judicial  separation  at  the  suit  of  the  wife,  the 
relation  is  so  far  terminated  or  suspended  that  the  husband  cannot 
be  guilty  of  abandonment  or  desertion  in  any  legal  sense.  Id.  It 
the  wife  procures  or  consents  to,  the  separation,  the  case  does  not 
come  within  the  statute.  Id.  The  fact  that  the  court  in  the  decree 
of  separation  made  no  allowance  for  the  wife,  does  not  change  the 
situation.    Id. 

This  section  describes,  among  others,  disorderly  persons  as  per- 
sons who  actually  abandon  their  wives  or  children  without 
adequate  support,  or  who  leave  them  in  danger  of  becom- 
ing a  burden  upon  the  public,  and  neglect  to  provide  for 
them  according  to  their  means.  Id.  If  he  abandons  his 
wife  without  adequate  support,  he  becomes  under  the  stat- 
ute a  disorderly  person.  Id.  The  fact  that  some  other 
court  failed  to  do  its  duty  does  not  dissolve  him  from  the  offense 
against  the  law  which  he  has  committed.  Id.  Special  proceedings 
by  the  Commissioners  of  Public  Charities  are  not  affected  by  the 
provisions  of  a  decree  of  separation  in  reference  to  alimony.    Id. 

Abandonment  of  child. — The  fact  that  a  child  has  voluntarily 
left  its  home,  does  not  absolve  the  father  from  his  obligation  to 
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support  and  maintain  it,  nor  relieve  him  from  liability,  under  this 
Code,  for  a  failure  to  do  so.  Manning  v.  Wells,  61  St.  Rep.  61 ;  8 
Misc.  646;  29  Sup.  1044.  Under  this  section,  if  the  circumstances 
of  the  abandanment  of  the  child  are  sufficient  to  warrant  it,  a  crim- 
inal prosecution  can  be  had.    Id. 

Appeal. — Sec.  20,  chap.  601  of  1895,  which  gives  the  right  to 
appeal  to  the  court  of  appeals,  from  a  judgment  of  the  court  of 
special  sessions  in  the  city  of  New  York,  is  constitutional.  People 
ex  rel.  Comrs.  of  Public  Charities  and  Correction  v.  Cullen,  153  N. 
Y.  629;  12  N.  Y.  Cr.  462.  The  legislature  has  the  power  to  enact 
a  statute  providing  for  a  final  review  in  the  court  of  appeals  of  a 
judgment  or  order  made  by  a  magistrate,  convicting  a  party  as  a 
disorderly  person.    Id. 

Crime. — A  "  disorderly  person,"  as  defined  by  this  section,  is  not, 
in  contemplation  of  law,  guilty  of  the  commission  of  either  a 
misdemeanor  or  a  felony.  People  v.  Fuerst  (Ct.  Sess.  1895),  69 
S.  R.  205;  13  Misc.  304.  While  the  several  specifications  set  forth 
in  the  subdivisions  of  this  section  undoubtedly  referred  to  acts 
and  omissions,  done  or  intended,  which  are  detrimental  to  the 
peace,  good  order,  economy  and  general  welfare  of  the  state,  and 
some  of  which  are  also  criminal  offenses,  yet  the  proceedings  pro- 
vided to  be  had  thereunder,  as  respecting  disorderly  persons,  do 
not  lead  to  a  judgment  calling  for  the  imposition  of  a  fine  or 
corporal  punishment,  except  incidently,  and  as  the  result  of  a 
failure  to  give  the  security  required  by  section  902  of  this  Code. 
Id.  Though  some  of  the  specified  acts  constitute  positive  crimes, 
such  as  common  gambling  and  the  keeping  of  bawdy  houses  and 
render  the  offender  amenable  to  prosecution  therefore,  but  in  such 
cases,  he  is  to  be  arrested  and  prosecuted  in  the  usual  and  ordinary 
mode  provided  by  law  where  a  felony  or  misdemeanor  has  been 
committed.  Id.  A  proceeding  under  this  section  against  a  dis- 
orderly person  must  be  instituted  by  complaint  and  warrant.  Id. 
Section  177  of  this  Code  which  allows  a  peace  officer  to  arrest  a 
person  for  a  crime  committed  or  attempted  in  his  presence,  does 
not  apply  to  such  proceeding.  Where  the  defendant  is  arrested 
without  a  warrant  and  the  complaint  is  not  prepared  until  after 
his  arrest  a  conviction  of  being  a  disorderly  person  cannot  stand. 
Id. 

Defense. — At  common  law.  a  husband  is  not  Wind  to  support 
his  wife,  while  he  is  living  away  from  her,  if  she  is  guilty  of  adultery. 
People  v.  Brady  (Ct.  Sess.  1895).  69  S.  R.  208 ;  13  Misc.  294.  The 
adultery  of  the  wife  is  a  defense  to  a  prosecution  of  the  husband 
as  a  disorderly  person  for  neglecting  to  support  her,  under  sub- 
division 1  of  this  section.     Id. 

Where  the  defendant  was  convicted  by  a  police  magistrate  of 
being  a  disorderly  person  and  having  abandoned  his  wife  and 
child  without  adequate  support,  and  having  left  them  in  danger 
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of  becoming  a  burden  upon  the  public,  and  having  neglected  to 
provide  for  them  according  to  his  means,  he  should  be  allowed, 
upon  a  further  hearing  in  the  court  of  general  sessions  (now 
county  court)  to  disprove  the  complainant's  allegations  that  he  had 
abandoned  her,  and  that  she  had  no  adequate  means  of  support, 
and  to  prove  that  he  had  offered  her  a  home  which  she  refused 
to  accept.  People  ex  rel.  Karlsioe  v.  Karlsioe,  i  App.  Div.  (93 
Hun),  571. 

In  a  prosecution  for  being  a  disorderly  person,  in  that  the  de- 
fendant failed  to  support  his  wife,  it  is  a  question  for  the  trial  mag- 
istrate whether  his  offer  to  support  her  was  bona  fide.  People  v. 
Frederick,  60  St.  Rep.  195;  78  Hun,  36;  28  Supp.  1002;  People  v. 
Harris,  38  St.  Rep.  316;  14  Supp.  830. 

Disorderly  person. — Keeping  a  house  "  for  the  resort  of  prosti- 
tutes, drunkards,  tipplers,  gamesters  or  other  disorderly  persons/' 
constitutes  a  disorderly  person.     People  v.  Iverson,  46  A.D.  301. 

Habitual  criminals. — The  legislature  in  enacting  the  Code  of 
Criminal  Procedure  intended  to  deal  with  the  subject-matter  of  the 
act  of  1873  and  to  revise  and  improve  it,  and  when  it  placed  habit- 
ual criminals  within  the  class  of  disorderly  persons,  as  denned  in 
the  Code  of  Criminal  Procedure,  it  referred  to  the  class  of  criminals 
who  were  intended  to  be  dealt  with  under  the  act  of  1873,  and 
gathered  them  in,  together  with  others  who  have  been  previously 
characterized  in  various  statutes  as  disorderly  persons,  under  a 
comprehensive  scheme  for  a  more  scientific  and  convenient  re- 
statement of  the  law  concerning  such  persons  and  their  treat- 
ment. People  ex  rel.  Sloane  v.  Fallon,  27  Misc.  16;  13  N.  Y. 
Cr.  429. 

Jurisdiction. — Whether  the  officer  who  arrested  the  defendant 
should  have  had  a  warrant  does  not  affect  the  question  of  his  con- 
viction after  he  was  once  within  the  jurisdiction  of  the  court. 
People  v.  Iverson.  46  A.  D.  301.  It  is  no  defense  to  a  criminal 
prosecution  that  the  defendant  was  illegally  or  forcibly  brought 
within  the  jurisdiction  of  the  court.  Id. ;  People  v.  Eberspacher. 
79  Hun.  410. 

Jury  trial. — A  disorderly  person  convicted  in  the  recorder's 
court  of  the  city  of  Rochester  is  not  entitled  to  a  jury  trial.  People 
v.  Iverson,  46  A.  D.  301. 

Special  proceeding. — A  proceeding  respecting  disorderly  persons 
is  not  a  criminal  action,  but  a  special  proceeding  of  a  criminal 
nature.    People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R.  205;  13  Misc. 

304. 

900.  See  People  ex  rel.  Shortell  v.  Markell,  20  Misc.  149;  79  S. 
R.  904;  45  S.  904. 

Police  justice. — The  police  justice  acts  as  an  officer  or  magistrate, 
and  not  as  a  court.     People  v.  Fuerst  (Ct.  Sess.  1895),  69  S.  R. 
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205 ;  13  Misc.  304.  This  section  calls  for  a  complaint  on  oath,  by 
which  the  proceeding  is  instituted,  and  upon  which  is  to  be  issued  a 
warrant  requiring  a  peace  officer  to  arrest  the  defendant  and  bring 
him  before  the  magistrate  for  examination.     Id. 

Separation. — A  police  justice  has  jurisdiction  to  entertain  the 
complaint  and  judicially  pass  upon  and  determine  the  question 
whether  the  defendant  is  a  disorderly  person  for  failure  or  neglect 
to  support  his  wife  and  children.  People  v.  Meyer  (X.  Y.  (Jen. 
Sess.  1895),  67  S.  R.  826.  In  such  case,  there  is  no  provision  of 
law  requiring  the  complaint  to  be  made  by  the  commissioners  of 
charities  and  corrections.  Id.  Any  person  may  make  such  com- 
plaint. Id.  Where  the  defendant  and  his  wife,  enter  into  an 
agreement,  through  an  intervening  trustee,  of  separation,  which 
provides  that  a  certain  sum  per  week  should  be  paid  to  the  wife 
for  the  support  of  herself  and  child,  this  is  a  separation,  not  an 
abandonment,  and,  so  long  as  the  defendant  continues  to  pay  the 
stipulated  sum,  he  does  not  abandon  his  wife.  Id.  But  when  he 
fails  to  make  the  payments  for  the  support  of  his  wife  and  child, 
in  accordance  with  such  agreement,  he  is  guilty  of  neglect  to  sup- 
port them  in  the  county  in  which  she  then  resides.  Id.  In  such 
case,  no  demand  for  support  is  necessary.  An  agreement  for  a 
voluntary  separation,  wherein  a  certain  sum  is  stipulated  for  sup- 
port, is  no  bar  to  a* prosecution  to  compel  the  husband  to  support 
his  wife.     Id. 

Transfer. — When  once  a  person  is  brought  before  a  magistrate, 
on  a  complaint  or  charge,  he  shall  not  be  brought  before  another 
magistrate,  on  the  same  complaint  or  charge,  except  that,  for 
adequate  cause,  to  be  stated  as  part  of  the  record,  the  magistrate 
to  whom  complaint  was  first  made  may  send  it  to  another  magis- 
trate. People  ex  rel.  Sagazei  v.  Sagazei,  27  Misc.  72J\  93  S.  R. 
(59  S.)  701. 

901.  Bond. — The  question,  whether  the  giving  of  a  bond  required 
of  a  disorderly  person  estops  him  from  appealing  from  the  order 
requiring  the  bond,  will  not  be  considered  where  the  bond  required 
of  and  given  by  him  does  not  comply  with  the  charter  and  runs  to 
officials  who  had  no  statutory  existence  at  the  time  when  the  bond 
was  given.  People  ex  rel.  Sagazei  v.  Sagazei.  2J  Misc.  727:  93  S. 
R.  (59  S.)  701. 

Family. — A  wife,  abandoned  by  her  husband,  does  not  constitute 
a  family.     People  ex  rel.  Sagazei  v.  Sagazei,  27  Misc.  J2J. 

Justification. — The  infidelity  of  the  wife  justifies  the  husband  in 
separating  from  her,  and  thereupon  terminates  his  obligation  to 
support  her.  People  ex  rel.  Keller  v.  Shrady,  40  A.  D.  460;  92  S. 
R.  (58  S.)  143.  To  be  relieved  from  that  duty  he  must  secure  a 
severance  of  the  tie  or  prove  facts  which  would  entitle  him,  if  in- 
nocent, to  such  severance.     Id. 
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902.  See  Cuniff  v.  Beecher  (Sup.  Ct.  3  D.  1895),  66  S.  R.  400. 

912.  See  Oneida  County  v.  Brewer,  63  St.  Rep.  377;  82  Hun. 
80;  31  Supp.  106. 

914.  See  Kcenan  v.  Brooklyn  City  Railroad  Company.  64  St. 
Rep.  814;  145  N.  V.  348. 

Defense. — While  the  order,  prescribed  by  this  section,  remains 
in  full  force,  the  officer  is  entitled  to  recover  the  sum  adjudged 
thereby.  Id.  If  the  relative  desires  to  relieve  himself  from  the 
effect  of  the  order,  he  must  apply  to  the  court  of  sessions,  under 
the  provisions  of  this  section,  for  a  modification.  Id.  But,  so 
long  as  the  order  remains  unchanged,  he  is,  by  force  of  the  stat- 
ute, liable.     Id. 

The  order  cannot  be  treated  as  void  because  it  gives  no  option 
to  the  defendant  to  support  his  relative  or  pay  the  amount  pro- 
vided. Id.  If  it  is  irregular,  or  for  any  reason  improper,  his 
remedy  is  by  appeal.  Id.  The  question  of  the  irregularity  or 
impropriety  of  the  order  cannot  be  properly  raised  in  an  action  to 
enforce  it.     Id. 

Insane  paupers. — Where  insane  paupers  were  chargeable  to 
towns  and  counties,  the  statutes  authorize  proceedings  for  their  in- 
demnification, which  provisions  were  incorporated  into  these  sec- 
tions.    Matter  of  St.  Lawrence  State  Hospital,  13  A.  D.  436. 

The  liability  of  fathers,  mothers,  and  children  of  insane  adult 
paupers  to  support  them  arises  solely  from  the  statutes  which  are 
designed  to  indemnify  the  civil  divisions  mentioned  therein  from 
the  cost  of  supporting  such  paupers.  Matter  of  St.  Lawrence 
State  Hospital  for  the  Insane,  13  A.  D.  436;  yj  S.  R.  608;  43  S. 
608.  When  insane  paupers  were  chargeable  to  towns  ami 
counties,  the  statutes  authorized  proceedings  for  the  indemnifica- 
tion, which  provisions  were  incorporated  into  sections  914  to  926. 
inclusive,  of  the  Code  of  Criminal  Procedure-     Id. 

Procedure. — This  title  defines  the  liability  in  respect  to  the  sup- 
port of  poor  persons  and  prescribes  the  procedure  to  enforce  it. 
Aldridge  v.  Walker.  57  S.  R.  273 ;  73  Hun,  281 :  26  S.  297. 

Re-enactment. — The  provisions  of  title  8  of  this  Code  are  sub- 
stantially like  the  provisions  of  the  Revised  Statutes  as  they  ex- 
isted before  the  adoption  of  the  Code.  Aldridge  v.  Walker,  57 
St.  Rep.  273 ;  -j  1  Hun,  281 ;  26  N.  Y.  Supp.  297 ;  Herendeen  v.  De 
Witt,  17  St.  Rep.  298;  49  Hun,  55. 

Son. — This  section  imposes  upon  a  child  of  sufficient  ability  of  a 
poor  person  who  is  old,  impotent  or  decrepid,  so  as  to  be  unable 
to  work  to  maintain  herself,  the  duty  of  maintaining  such  parent 
De  Puy  v.  Cook  (Sup.  Ct.  5  D.  1895),  7°  S.  R.  399;  90  Hun.  4J- 
Wrhere  an  adult  son  voluntarily  assumes  the  support  of  an  aged 
parent,  unable  to  maintain  herself,  she  is  as  much  entitled  to  the 
protection  of  the  law  as  though  her  son  had  been  compelled  to  sup- 
-port  her  under  this  section  of  the  Criminal  Code.     Id. 
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918.  Final  determination. — Though  the  determination,  pro- 
vided for  by  title  8,  is  denominated  an  order,  it  is  a  final  deter- 
mination of  the  matter,  and,  in  effect,  a  judgment.  Aldridge  v. 
Walker.  57  St.  Rep.  273 ;  73  Hun,  281 ;  26  N.  Y.  Supp.  297. 

920.  Action. — This  section  provides  that,  if  a  relative,  required 
by  an  order  of  the  court  to  relieve  or  maintain  a  poor  person, 
neglects  to  do  so  in  the  manner  approved  by  the  officers  men- 
tioned in  section  1J14.  ante,  and  neglects  to  pay  the  sum  prescribed 
by  the  court,  the  officers  may  maintain  an  action  against  the  rela- 
tive, and  recover  therein  the  sum  directed  in  the  order.  Aldridge 
v.  Walker,  57  St.  Rep.  273 ;  73  Hun,  281  ;  26  N.  Y.  Supp.  297. 

Defense. — The  defendant  cannot  dispute  his  liability  under  the 
order,  or  avoid  a  recovery  for  the  amount  adjudged,  except,  per- 
haps, by  showing  that  he  maintained  the  poor  person  in  a  manner 
approved  by  the  overseer  of  the  town  or  superintendent  of  the 
county,  as  provided  by  section  914,  ante,  or  by  proving  that  he  has 
paid  to  the  superintendent  the  amount  prescribed  bv  the  order. 
Id. 

941.  This  title  was  amended  by  chap.  733  of  1894.  The  amend- 
ment is  in  reality  a  substitute  for  the  original  title.  It  took 
effect  October  1,  1894. 

946.  Criminal  statistics. — The  Secretary  of  State  is  to  cause  to 
be  published  title  10  of  the  Code  of  Criminal  Procedure,  relating 
to  criminal  statistics,  with  forms  and  instructions  for  the  execution 
of  a  disorderly  person  estops  him  from  appealing  from  the  order 
county  clerk  for  distribution  among  the  officers  mentioned  therein. 
People  ex  rel.  Weed-Parsons  Printing  Company  v.  Palmer,  as 
Secretary  of  State  (Sup.  Ct.  Sp.  T.  1895),  68  S.  R.  166. 

948.  Sec  People  ex  rel.  Weed-Parsons  Printing  Company  v. 
Palmer,  as  Secretarv  of  State  (Sup.  Ct.  Sp.  T.  1895),  68  S.  R. 
166. 

982.  See  People  v.  McLaughlin,  150  N.  Y.  365. 

Contempt. — By  this  section,  this  Code  is  made  to  apply  to 
criminal  actions  and  to  all  other  proceedings  in  criminal  cases, 
which  are  therein  provided  for.  People  ex  rel.  Taylor  v.  Forbes, 
62  St.  Rep.  176:  143  N.  Y.  219;  38  N.  E.  303.  Proceedings 
for  contempt  are  not  provided  for  in  this  Code,  nor  is  a  criminal 
contempt  there  defined,  or  the  punishment  therefor  prescribed, 
except  in  section  619,  which  refers  to  cases  of  disobedience  to  pro- 
cess and  refusal  to  answer  as  a  witness.     Id. 
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No.  1. 

District  attorney* $  precept  for  Criminal  term  of  Supreme  Court. 
IN  THE  NAME  OP  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK: 
[Seal]        To  the  sheriff  of  the  county  of 

Whereas,  A  criminal  term  of  the  supreme  court  Is  to  be  beld  In  and  for 

the  county  of at  the  court  house  in  the on  the 

day  of 

We  command  you,  in  pursuance  of  the  provisions  of  the  Revised  Statutes,  in 
such  case  made  and  provided, 

First  That  you  summon  the  several  persons  who  have  been  drawn  in  said 

county  of pursuant  to  law  to  serve  as  grand  jurors  and  petit  jurors  at 

said  court  to  appear  thereat. 

Second.  That  you  bring  before  the  said  court  all  prisoners  then  being  in  the 
jail  of  said  county,  together  with  all  processes  and  proceedings  in  any  way  con- 
cerning them  in  your  hands  as  such  sheriff. 

Third.  That  you  make  proclamation  in  the  manner  prescribed  by  law,  notify- 
ing all  persons  bound  to  appear  at  said  court  by  recognizance  or  otherwise,  to 
appear  thereat,  and  requiring  all  justices  of  the  peace,  coroners  and  other  officers 
who  have  taken  any  recognizance  for  the  appearance  of  any  person  at  such 
court,  or  who  shall  have  taken  any  inquisition  or  examination  of  any  prisoner  or 
witness,  to  return  such  recognizance  or  inquisition  and  examination  to  the 
said  court  at  the  opening  thereof  on  the  first  day  of  its  term. 

Witness:  Hon ,  justice  of    the  supreme    court,  this day 

of 

Clerk. 

District  Attorney. 

No.  2. 

Proclamation  on  foregoing  precept. 
Whereas,  A  criminal  term  of  the  supreme  court  is  appointed  to  be  held  in 

and  for  the  county  of . . . .     ...  on  the day  of proclamation 

is  therefore  hereby  made  In  conformity  to  a  precept  to  me  directed  and  deliv- 
ered by  the  district  attorney  of county,  on  the  day  of 

to  all  persons  bound  to  appear  at  said  criminal  term  of  the  supreme  court  by 
recognizance  or  otherwise,  to  appear  thereat,  and  all  justices  of  the  peace, 
coroners  and  other  officers  who  have  taken  any  recognizances  for  the  appear* 
ance  of  any  person  at  such  court,  or  who  have  taken  any  inquisition  or  tha 
examination  of  any  prisoner  or  witness,  are  required  to  return  such  recogni- 
.zance,  inquisition  or  examination  at  the  opening  of  the  first  day  of  said  court 

Dated  at ,  this day  of ,  18... 

Sheriff  of  the  county  of 
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No.  3. 
Return  to  district  attorney' s  precept* 
STATE  OF  NEW  YORK,         ) 

County  of J     " 

I  have  executed  the  within  precept  as  I  am  within  commanded,  by  having 
duly  summoned  the  jurors  drawn  for  the  court  mentioned  therein  to  appear 
thereat,  by  making  immediate  proclamation  as  therein  commanded,  and  causing 
the  same  to  be  published  in  a  public  newspaper  printed  in  said  county  once  a 
week  from  the  receipt  of  said  precept  until  the  time  appointed  for  said  cowl, 
and  by  having  the  prisoners  in  jail  brought  before  the  said  court,  with  all  pro- 
cesses and  proceedings  in  any  way  concerning  them  in  my  hands. 

Dated  at ,  this day  of  18  ... 

Sheriff' Of  the  county  of. 


No.  4. 

Calendar  of  prisoners  in  jail. 
To  the  court  of ,  now  in  session  : 

I,  the  undersigned sheriff  of  the  county  of ,  do  hereby  cer- 
tify that  the  following  is  a  correct  list  of  the  prisoners  now  detained  in  the  jail 
of  said  county,  the  time  when  each  was  committed,  by  what  process  and  the 
crime  charged : 

(1)  John  Doe,  committed  January  10, 18  .  .  .,  by  justices'  warrant,  charged 
with 

[Giving  the  same  regarding  all.] 

Sheriff  of  the  county  of 


No.  5. 

S  12.    Articles  of  Impeachment 
Articles  exhibited  by  the  assembly  of  the  State  of  New  York  in  the  name  of 

themselves  and  all  the  people  of  the  State  of  New  York,  against , 

a in  maintenance  of  their  impeachment  against  him  for  wilful  and 

corrupt  misconduct  in  his  said  office  of 

Article  I. 

That  the  said ,  being  a  civil  officer  of  the  State  of  New  York,  to  wit. 

a ,  unmindful  of  the  duties  of  his  said  office,  and  in  violation  of  his 

oath  of  office,  in  this,  to  wit:  that  the  said .,  acting  in  his  said  office, 

did 

to  the  great  injury  of ,  and  to  the  great  scandal  and  reproach  of  the 

people  of  the  State  of  New  York,  and  their  dignity,  and  more  particularly  of 
the  said  office  of 

Article  II.,  Etc.,  Etc. 
And  the  said  assembly,  saving  to  themselves  by  protestation  the  liberty  of 
exhibiting  at  any  time  hereafter  any  of  the  articles  of  impeachment  against  the 

said ,  and  also  of  replying  to  the  answers  which  he  may  make  to  the 

impeachment  aforesaid,  and  of  offering  proof  of  the  said  matters  of  impeach- 
ment, to  demand  that  the  said  ...be  put  to  answer  all  and  every  of  the 

said  matters,  and  that  such  proceedings,  trial  and  judgment  may  be  thereupon 
had  and  given  as  are  conformable  to  the  constitution  and  laws  of  the  State  of 
New  York;  and  the  said  assembly  are  ready  to  offer  proof  of  the  said  matters  at 
such  time  as  the  honorable  court  for  the  trial  of  impeachments  may  order  and 
appoint. 

By  the  assembly  of  the  State  of  New  York,  in  session  duly  convened  at 

thecapitol  in  the  city  of  Albany,  N.  Y.,this day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


Clerk. 
'Committee. 
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No  6. 

§  17  Summons  to  Court  for  Trial  of  Impeachment. 

The  people  of  the  state  of  New  York,  by  the  grace  of  God,  free  and  indepen- 
dent: 
To 

A  judge  of  the  court  of  appeals  of  the  state  of  New  York  (or  senator  of  the 

state  of  New  York,  for  the senatorial  district  thereof ),and  a  member  of  the 

court  for  Ihe  trial  of  impeachments,  and  to  the  court  for  the  trial  of  impeach- 
ments, greeting: 

The  court  for  the  trial  of  impeachments  is  hereby  summoned  to  convene  and 

assemble  to  meet  at  the  capitol  in  the  city  of  Albany  on  the day  of    

lSS'.f  at  ....  o'clock  in  the  ....noon,  and  you  are  hereby  required  and  sum- 
moned to  be  and  appear  in  your  own  proper  person,  at  the  time  and  place  above 
stated,  to  organize  and  sit  with  the  said  court,  upon  the  trial  of  certain  articles 
of  impeachment  then  and  there  to  be  tried  and  determined  before  the  said  court, 
which  have  been  made  and  presented  by  the  assembly  of  the  state  of  New  York 

to  the  senate  of  the  state  of  New  York,  against ,  a ,  for  wilful  and 

corrupt  misconduct  in  office,  and  hereof  fail  not. 

Dated  at  the  city  of  Albany,  N.  Y. ,  this day  of ,18 

President  of  the  Senate  of  the  State  of  New  York. 


No  7. 

§  18.  Oath  to  Members  of  Court. 
You  do  solemnly  swear  (or  affirm)  that  you  will  truly  and  impartially  try  and 
determine  according  to  evidence  the  articles  of  impeachment  preferred  against 

a for  wilful  and  corrupt  misconduct  in  office,  about  to  be  presented 

before  this  court  for  the  trial  of  impeachments,  of  which  you  are  a  member,  for 
its  determination. 


No  8. 


§  20.  Writ  and  Process  of  Court. 

The  people  of  the  state  of  New  York,  by  the  grace  of  God,  free  and  indepen- 
dent: 
To greeting: 

You  and  each  of  you  are  hereby  commanded  and  required  that,  laying  aside 
all  other  business,  and  all  pretences  and  excuses  whatsoever,  you  be  and  appear 
in  your  own  proper  persons  before  our  court  for  the  trial  of  impeachments,  at 

on  the dayof A.  D.,  18  ....at....,  ..o'clock M.  of  that 

day,  to  be  examined  as  witnesses,  and  to  testify  the  truth  and  give  evidence  on 
our  behalf  (or  on  behalf  of  the  respondent  hereafter  named)  concerning  article! 
of  impeachment  then  and  there  to  be  tried  and  determined  before  this  court, 
-which  have  been  made  against a ,  and  hereof  fail  not  at  your  peril. 

Witness:  The  Hon the  president  of  the  Senate,  this day  of 

„ ,  A.  J*4S 

Attest. 
Clerk  of  the  Senate. 


No  9. 

§  44.    Order  Removing  Indictment. 
COUNTY  COURT— County  of 
The  People  of  the  State  of  ) 
New  York  f 

against  f 

It  appearing  to  the  satisfaction  of  this  court  that county  Judge  of  the 

said  county  of is  incapable  of  acting  in  the  above  criminal  action  pending 

tierein,  by  reason  of  [here  set  forth  cause.] 

It  is  ordered  that  the  same  be  and  it  is  hereby  transferred  to  the  supreme 
<iourt  of  the  said  county  of ,  [or  city  court,  as  the  case  may  be.] 
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No.  10. 

_  .  ^  m  §46.     Order  for  Sessions. 

Terms  of  the  county  court  of  the  county  of 

I  do  hereby  order  and  appoint  the  terms  of  the  county  court  of  the  county 

of.......  ,  for  the  year  18...  to  be  held  at  the inthe of ., 

and  at  the  times  following,  viz. : 

On  the  second  Monday  of  January. 

On  the  third  Monday  of  March. 

On  the  third  Monday  of  June. 

On  the  second  Monday  of  September,  and 

On  the  second  Monday  of  November. 

It  is  further  ordered,  that  a  grand  and  trial  jury  be  drawn  and  summoned  to 
attend  each  of  said  terms. 

Dated, , 18 

County  judge  of  the  county  of 


No  U. 


§  84.  Complaint  and  Examination  on  Application  for 
Surety  of  the  Peace....  

)  88. 
COUNTY  OF  J 

of  the of ,  upon oath  complains  and  informs  that... 

....of  said of ,  hath  threatened  to  commit a  crime  against 

the  person  (or  property)  of ,  in  that  said has  threatened  to 

and  that hath  just  reason  to  fear 

that  the  said will  committ  the  said  crime  threatened.     The  said 

therefore  prays  surety  of  the  peace  to  be  granted against  the  said 

and  this  doth  not  from  any  private  malice  or  ill-will  toward  the  said  .... 

but  simply  because is  afraid,  and  hath  good  reason  to  fear  that  the 

said  will  commit  the  said  crime  threatened. 

Wherefore  the  said prays  that  a  warrant  may  issue  in  due  form  of  lav 

against  the  said ,  and  that may  be  dealt  with  touchiug  the  premises 

as  to  law  and  justice  shall  appertain. 

[Signature.] 

On  the day  of 18.  the  said personally  appeared  be- 
fore me,  and  made  oath  to  the  truth  of  the  foregoing  complaint  and  information 
subscribed  by 

[Signature.] 


No  12. 


§  86.  Warrant  for  Arrest;  Security  to  Keep 
the  Peace. 

STATE  OP  NEW  YORK,     ) 
County  op  >  S8. 

op  ) 

In  the  name  of  the  people  of  the  state  of  New  York:  To  any  peace  officer  of 
the  county  of ,  greeting : 

Whereas,  an  information  has  been  laid  before  me,  justice  of  the  peace 

of  the  of ,  in  and  for  the  said  county,  under  the  oath  of J'1 

the  aforesaid  county,  that  one ,  of  the of ,  did,  on  or  about 

the day  of ,18  ,  at  the   of in  said county. 

threaten  to  commit  the  crime  of against  the  person  of ,  and  alleg- 
ing there  is  just  reason  to  fear  the  commission  of  said  threatened  crime,  and 
further  praying  that  a  warrant  issue  for  the  arrest  of  said  accused,  and  that  lie 
he  dealt  with  pursuant  to  the  provisions  of  the  Code  of  Criminal  Procedure. 

and  after  examining  on  oath  said  complaint and  reducing  an  examination 

to  writing  and  caused  the  same  to  be  duly  subscribed;  by  which  examination  it 
appears  that  there  is  just  reason  to  fear  the  commission  of  the  crime  threatened 
by  said 
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These  are,  therefore,  to  command  you  forthwith  to  arrest  the  6aid , 

so  complained  of,  and  to  bring  h   before  xne,  at  my  office in  the 

of ,  within  said ,  to  answer  unto  the  matters  contained  in  said 

information,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand,  at  the of ,  in  said   county,  this 

day  of ,18      . 

[Signature.] 


No.  13. 

5  8G.  Warrant  of  arrest  for  Surety  of  the  Peace  on  Threat  to  Commit  a 

Crime  against  Property. 
Court, county  of ,  ss: 

In  the  name  of  the  people  of  the  State  of  New  York: 

To  any  peace  officer  of  the  county  of ,  greeting: 

Whereas,  complaint  and  information  on  oath  has  this  day  been  duly  laid  by 

of  the of ,  in  the  county  of ,  before  me, 

,  a justice of  the  said of ,  that  on 

the day  of ..18      ,  at  the of ,  in  said  county, 

one did  threaten  to  commit  a  crime  against  the  property  of in 

that and  that  he  has  just  cause  to  fear  that  the  said will 

and  has  demanded  surety  of  the  peace  against  the  said and 

it  appearing  to  me  upon  examination  on  oath,  of  the  said and  of 

that  there  is  just  reason  to  fear  the  commission  of  said  crime  threat- 
ened by  the  said against  the  peace  of  the  people  of  the  State  of  New 

York,  and  the  form  of  the  statute  in  such  case  provided : 

We,  therefore,  command  you,  forthwith  to  arrest  and  take  the  body  of  the  said 

and  bring before  the  said ,  at  the in  the 

said of ,  with  this  warrant  and  a  return  of  your  doings  there- 
on endorsed,  to  answer  the  said  complaint  and  information,  and  to  be  dealt  with 
according  to  law. 
Hereof  fail  not  at  your  peril. 

Witness  the  said ,  at  the ,  of ,  in  the  county  afore- 
said, the day  of ,  18     . 

[Signature.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named 

and  now  have  him  before  the  magistrate  by  whom  this  warrant  was  issued. 

Dated 18      . 


No.  14. 

§§  85,  86.  Examination. 
County  op  Albany,  ss.  : 

The    examination   of and taken    upon   oath   before    me, 

,  a justice  of  said of ,  on  the day 

of 18  ,  on  complaint  and  information  made  before  me,  by  the  said 

against for  the  purpose  of  obtaining  surety  of  the  peace. 

The  said on oath  aforesaid,  before  me,  saith  that  on  the 

day  of ,   18      ,    at in    said of , 

did  threaten  this  deponent  that would the  said 

The  said on oath  aforesaid,  before  me,  saith  that 

was  present  at  the of at  the  time  mentioned  in  the  above 

examination    of  ,   and  that heard  the    said on  that 

occasion  make  use  of  the  threats  above  stated  in  the  said examina- 
tion, and    that this   deponent  hath  at  various  times  and  on  divers 

occasions  within  the  last months  heard  the  said assert  and 

swear  that would the  said 

Taken  before  me  the  day  and  year  iirst  above  mentioned. 

[Signature.] 
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No.  15. 

§89.  Undertaking  to  keep  the  Peace. 
STATE  OF  NEW  YORK,  ] 
County  op 

op 

Whereas,  an  information  was  laid  before ,  esq.,  justice  of  the  peace. 

In  the day  of ,18      ,  that had,  at  said ,on 

the day  of ,  18        ,    threatened   to  commit   the  crime  of 

against  the  person and  said  magistrate  having  examined  on  oath  the 

complainant  and  witnesses,  and  reduced  h  examination  to  writing,  and  caused 
them  to  be  duly  subscribed ; 

Whereupon  a  warrant  was  issued,  and  proceedings  were  duly  taken  before 
such  magistrate,  and  it  appears  by  the  evidence  that  there  is  just  reason  to  fear 
the  commission  of  the  said  crime,  and  the  said  person  complained  of  is  required 
to  give  security  in  the  sum  of  $ to  keep  the  peace,  pursuant  to  the  pro- 
visions of  the  Code  of  Criminal  Procedure; 

Now,  therefore,  we,  the  undersigned,  residing  in  the of , 

N.  Y.,  do  hereby  acknowledge  ourselves  to  be  jointly  and  severally  indebted  t>> 

the  people  of  the  State  of  New  York,  in  the  sum  of dollars,  to  be  well 

and  truly  paid,  if  default  shall  be  made  in  the  conditions  following:  The  Con- 
ditions of  this  undertaking  are  such,  that  if  the  said  person  complained  of 

shall  personallv  appear  at,  and  abide  the  order  of ,  the  next  court  of 

sessions  of  the  county  of ,  N.  Y.,  and  shall  in  the  meantime  keep  the 

peace  towards  the  people  of  this  State,  and  particularly  towards   the  said 

,  the  complainant,  then  this  undertaking  to  be  void,  otherwise  of  full 

force. 

Taken,  subscribed  and  acknowledged,  before  me, ) 

this day  of ,18      .  J 

[Signature.] 

No.  16. 

§  90.  Warrant  of  Commitment — Security  to  Keep 
the  Peace. 

STATE  OF  NEW  YORK,  ) 

County  op  >  ss. 

op  ) 

In  the  name  of  the  people  of  the  State  of  New  York: 

To of  the of ,  and  to  the  keeper  of  'the  common  jail 

of  the  county  of 

Whereas, ,  of  the of ,  county  of ,  N.T., 

was  charged  under  an  information  duly  laid  before  me,  the  undersigned  justice 

of  the  peace,  with  threatening  to  commit  the  crime  of ,  against  the 

by    

And  such  proceedings  were  thereupon  had  before  me,  pursuant  to  the  provisions 
of  the  Code  of  Criminal  Procedure,  that  there  appeared  just  reason  to  fear  &* 
commission  of  the  crime  threatened  by  said  person  complained  of; 

Whereupon  he,  the  said  accused,  was  required  by  me  to  enter  into  an  under- 
taking iu  the  sum  of dollars,  with sufficient  suret. . . .,  to  abide 

.  the  order  of  the  next  court  of  sessions  of  said  county;  and  in  the  meantime  to 
keep  the  peace  towards  the  people  of  this  State,  and  particularly  towards  the 
complainant. 

And  whereas,  said  accused  has  neglected  and  omitted  to  give  or  enter  into 
said  undertaking  so  required  of  him;  by  reason  whereof  he  is  hereby  committed. 

These  are,  therefore,  to  command  you,  the  said  constable,  forthwith  to  convey 
and  driver  him,  the  said ,  into  the  custody  of  the  keeper  of  the  com- 
mon jail  of  said  county;  and  you  the  said  keeper,  are  hereby  required  to  receive 
the  said into  your  custody  in  the  said  jail,  and  him  safely  keep  and  de- 
tain there,  until  he  shall  find  such  sureties  as  aforesaid,  or  be  discharged  accord- 
ing to  law. 

Given  under  my  hand,  at  the  said of ,  this...,  day  of 

,18   ,  .  

[Signatwrf] 
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No.  17. 
§  93. 

A  similar  warrant  when  no  complaint  has  been  made,  but  where  the  offense  was 

committed  in  the  presence  of  the  court  or  magistrate. 
Title  of  Court,  etc.] 
STATE  OF  NEW  YORK,  \      . 

County  of  ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

.  To  any  constable,  etc.,  of  said  county  of ,  and  to  the  keeper  of  Ihe  com- 

monjail.  Greeting: 

This  is  to  command  you,  the  said  constable,  forthwith  to  convey  and  deliver 
into  the  custody  of  the  said  keeper,  the  body  of  John  Doe,  charged  by  me  with 

having,   onthis day  of ,A.D.,18      ,atthecityof , 

in  my  presence  made  an  affray  with  one [or  having  threatened  to  injure 

the  person  or  property  of  said ],  and  the  said  John  Doe  having  been 

then  and  there  required  by  me  without  other  proof  to  enter  into  a  recognizance 

in   the  sum  of  $ ,  with  one  sufficient  surety,  for  his  appearance  at 

the  next  court  of  sessions,  to  be  held  in  and  for  the  said  county  of ,  at 

the  city  of ,  N.  Y.,  and  not  to  depart  the  same  without  leave,  and  in 

the  meantime  to  keep  the  peace  toward  the  people  of  the  State,  and  especially 
toward ,  the  said  John  Doe  having  refused  to  find  security. 

And  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  John  Doe 
into  your  custody  in  the  said  jail  and  him  there  safely  keep  until  he  shall  find 
security  as  aforesaid,  or  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  this day  of ,  A.D.,  18    ,at f 

N.  Y. 

Police  Justice, 


No.  18. 

§  01. 
Warrant  to  release  a  prisoner  committed  under  either  of  the  foregoing  warrants, 
he  having  subsequently  given  the  requiredsecurity. 

[Title  of  court.] 
STATE  OF  NEW  YORK,  1       . 
County  of  J 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To  the  keeper  of  the  common  jail  of  said  county,  Greeting: 

This  is  to  command  you  forthwith  to  release  from  your  custody  the  body  of 
John  Doe,  if  detained  by  you  for  no  other  cause  than  that  specified  in  the  war- 
rant of  committmennt  by ,  police  justice  of  the  city  of ,  N.Y., 

on  the day  of ,A.D.,18       .  for  not  finding  sureties  of  the 

peace  upon  the  complaint  of ,  he,  the  said  John  Doe,  having  since 

his  said  committment  found  sureties  before  us;  and  for  your  so  doing  let  this  l>© 
your  sufficient  warrant. 

Witness, ,  justice  of  the  said  city  of county,  N.  Y.,  this 

day  of 18      . 

Police  oustice. 


No.  19. 

§88.  Discharge  for  want  of  evidence. 
POLICE  COURT  (OR  OTHER  COURT)  OF. 


THE  PEOPLE 

against 

JOHN  DOE. 


STATE  OF  NEW  YORK, 
County  of  ' 


Jsa  : 
Whereas,  It  appearing  that  from  the  evidence  and  proofs  submitted  to  me  on 
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the  examination  heretofore  had  herein,  that  there  is  not  sufficient  reason  to  fear 
the  commission  of  the  crime  alleged  in  the  complaint  to  have  been  threatened, 
I  do  hereby  order  the  said  John  Doe  to  be  discharged. 
Dated,  etc. 

Police  Justice. 


No.  20. 

§  102.  Requisition  of  Sheriff  for  Military  Aid. 

"  To  Brigadier-General  (or  other  commanding  officer) : 

Sir, — Haying  been  this  day  resisted  in  the  execution  of  a  warrant  of  a  magis- 
trate for  the  arrest  of  A.  B.,  charged  with  murder  (or  having  reason  to  appre- 
hend that  resistance  is  about  to  be  made  to  the  execution  of  the  process),  I,  the 

sheriff  of  the  county  of ,  in  pursuance  of  the  statutes  of  this  State,  ia 

such  case  made  and  provided,  do  hereby  require  you  and  the  military  under 
your  command  (or  men  of  your  command),  armed  and  equipped  as  the  law  di- 
rects, to  aid  me  in  the  execution  of  said  warrant  (or  other  process,  as  the  case 

may  be),  and  that  you  report  yourself  forthwith  to  me  (or  on  the day 

of ,  18    ,  at o'clock,  noon)  with  your  said  command  (orwith 

the  said  number  of  men),  ready  for  service  at 

Dated ,18    • 

Sheriff  of county." 

No.  21. 

§  103.  Certificate  of  Registers, 

To  the court  (from  which  process  issued): 

*  I,  the  sheriff  of county,  do  hereby  certify  to  the  court  that  the  follow- 
ing are  the  names  of  the  persons  resisting  the  process  (describing  it)  and  their 
aiders  and  abettors. 

Dated 18    . 

Sheriff  of county. 

No.  22. 

§  111.  Requisition  of  Sheriff  for  Military  to  quell  a  Riot 
To  Brigadier-General  (or  other  commanding  officer) : 

Sir, — A  riot  and  breach  of  the  peace  (or  unlawful  assembly,  as  the  case  may 

be)  having  occurred  at ,  in  the  county  of ,  I,  the  sheriff  of 

said  county,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  require 
you  with  (describe  the  kind  and  number  of  troops),  armed  and  equipped  as  the 
law  directs,  to  aid  me  in  quelling  said  riot  and  breach  of  the  peace;  and  that  you 

report  yourself  forthwith  to  me  at ,  with  your  said  eommand  ready  for 

service. 

Dated ,18    . 

Sheriff  of county. 


No.  23. 

§  104.  Return  of  names  of  aiders  and  abettors  under  the  riot  acL 
To  the  Supreme  Court  of  the  State  of  New  York  : 

I, ,  sheriff  of (or  other  officer),  do  hereby  certify  that  pur- 
suant to  a  process  of  this  court  duly  directed  to  me  for  execution  on  the 

day  of  June,  18    ,  at .X.  Y. ,  in  the  county  of ,  1  attempted  to 

execute  said  process,  but  that  John  Doe,  the  defendant  named   in  said  process, 

aided  and  abetted  by all  of  the  city  of ,  X.  Y.,  did 

forcibly  resist  and  prevent  the  legal  execution  of  said  process. 
All  of  which  is  respectfully  submitted. 
Dated,  etc. 

Sheriff, Co. 

No.  24. 

§  138.  Bond  to  Change  Venue  in  Libel  Cases. 
Know  all  Men  by  these  presents,  that  I, ^principal  and wd 
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sureties,  of  the of „..and  State  of  New  York,  are  held  and  firmly 

bound  unto of and  a  resident  of  the  State  of  New  York,  in 

the  sum  of dollars,  to  be  paid  to  the  said .or  to certain 

attorney,  executors,  administrators  or  assigns.  For  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  executors  or  administrators, 

jointly  and  severally,  firmly  ,by  these  presents.      Sealed  this day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

The  condition  of  this  obligation  is  such,  that  whereas  an  indictment  has  been 

found  against  the  above  named in  the  court  of in  and  for 

the  county  of ,  for  libel  against  the  above  named ,  in  a  cer- 
tain paper  published  at and  known  as ,  and  whereas  the 

ibove  named desires  to  have  the  place  of  trial  changed  to 

county  where  said  lible  was  printed  as  alleged,  now  therefore  if  the  above  boun- 
len  if  the  place  of  trial  be  changed  as  aforesaid,  and  he  shall  be  con- 
victed of  the  said  libel,  shall  and  do  well  and  truly  pay  or  cause  to  be  paid  to 

the  above  named ,  his  reasonable  and  necessary  travelling  expenses  in 

;olng  to  and  from  his  place  of  residence  and  place  of  trial,  and  his  necessary  ex- 
3enses  in  attendance  thereon,  without  fraud  or  delay,  then  the  preceding  obliga- 
;ion  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

[l.  s. 

L.  8. 
L.  8. 

STATE  OF  NEW  YORK, )      . 
County  of  J 

On  this day  of in  the  year  one  thousand  eight  hundred  and 

before  me,  the  subscriber,  personally  came to  me  known 

to  be  the  person  described  in  and  who  executed  the  within  instrument,  and 

acknowledged  that  he  executed  the  same. 

(Indorsed.)    I  do  hereby  approve  of  the  sufficiency  of  the  within  named 
mreties. 

Dated 

Justice  Supreme  Court 


No.  25. 


§  146  Information  for  warrant — General  form, 
To one  of  the  justices  of  the  peace  [or  police  justices]  in  and  for  the 

county  of [or  city  qff  as  the  case  may  be] : 

Richard  Roe,  of  the  town  of of  said  county,  being  duly  sworn,  says 

that  on  the day  of ,18      ,  at  the  townof  afore- 
said, in  said  county, late  of  the  city  of ,  in  said  county  of , 

lid  [here  state  with  particularity  the  offenee  charged.]     He  therefore  prays 

hat  legal  process  may  be  issued,  and  that  the  said ,  be  apprehended 

:o  answer  to  said  complaint,  and  be  dealt  with  according  to  law. 

Dated    at  ♦  in    the    county  of   ,    this  day   of 

and  held  ,  A.  D.  18     . 

Subscribed  and  sworn  before  me  this 1 

day  of ,18    .  J 

Justice  of  the  Peace. 


No.  26. 

§  151.  Information  for  Affray. 

county  of ,  ss: 

been  duly  sworn,   deposes  and    says,   that  he   in  said 

* of  ;  that,  on  the day  of 18      ,  at  the 

of ,  in  said  county, did,  with  force  and  arms, 

nake  an  affray,  by  fighting  with  in  a  public  place,  to  wit: 

i<»ainst  the  peace  of  the  people  of  the  State  of  New  York,  and  the  form  of  the 
tatute  in  such  case  provided. 
Taken,  subscribed  and  sworn  to  before  me,  this  day  of  

.8 
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No.  27. 

Id.  Information  for  Arson 

county  of •  ss  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of that  in  the time  of  the   day  of 

18      ,  one did  willfully  set  fire  toor  burn  a  certain to  wit: 

in  the  of  (in  which  there  were  at  tbetime 

human  beings,)  to  wit; 

Taken,  subscribed  and  sworn  to  before  me,         \ 
this day  of 18      .  J 


No.  28. 


Id.  Information  for  Arson,  2d  and  3d  Degrees. 

county  of ,  ss.  : 

...being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  in  the tfme  of  the day  of  .,18  ...., 

in  the of one did  willfully  set  fire  to  or  burn  theshop, 

warehouse  or  other  building,  to  wit: in  which  there  was  not  at  the 

time  a  human  being;  said. adjoined  to  or  was  within  the  curtilage  of  an 

inhabited  dwelling-house,  to  wit: ..so  that  the  said  house  was  endanger- 
ed by  such  fireing;  in  that  said did 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of 18  J 


.Court, \    s. 

.County  of , )      ' 


No.  29. 

Id.  Information  for  Assault  and  Battery. 


being  duly  sworn,  deposes  and  says:  That  he in  the  said... 

of ,  that  on  the.... day  of f  18  at  the 

of ,  in  said  county,  one with  force  and  arms,  did 

make  an  assault,  and  him  the  said did  then  and  there  beat,  wound  m J 

ill-treat,  without ....cause  or  provocation  by 

Subscribed  and  sworn  to  before  me,  ) 


this day  of 18 


No.  30. 


Id.  Information  for  assault  with  Intent  to  KHL 

county  of ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ,  that  on  the ...of ,18  ,  at  the 

of ,   in  said  county, with  force and  arms,  in  and 

upon  the  said then  and  there  being,  feloniously  did  make  an  assault, 

and    the  said with  a  certain which  the  said 

then  and  therein hand  had  and  held,  the  said being  thenanl 

there  a  deadly  weapon,  and  such  means  and  force  as  were  then  and  there  likely 
to  produce  death,  feloniously  did  beat,  strike,  cut  and  wound  with  intent  him, 

the  said then  and  there,  feloniously  and  willfully  to  kill  by 

Taken,   subscribed  and  sworn  to  before  "me,  this day  of » 

18  


No.  31. 


Id.  Information  for  Assault  with  Intent  to  Kill 
with  Firearms. 

county  of ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of that,  on  the day  of 18  ,  at  the 

°f ,  in  said  county with  force  and  arms,  in  and  upon  the  body 

°f In  the  peace  of  the  said  people  then  and  there  being,  feloniously  did 
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make  an  assault,  and  to,  or  toward  and  against the  said a 

certain then  and  there  loaded  and  charged  with  gunpowder  and  lead, 

which  the  said then  and  there  had  and  held  the  same,  being  then  and 

there  likely  to  produce  death,  willfully  and  feloniously  did  then  and  there  shoot 

off  and  discharge  with  intent  him  the  said thereby  then  and  there 

feloniously  and  willfully  to  kill  by  

Taken,  subscribed  and  sworn  to  before  me,  this day  of , 

18  


No.  32. 


Id.  Information  for  Assault  with  Intent  to 
Ravish  Women  Ten  Years  and  over. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the.... day  of 18      ,  at  the of.... 

in  said  county, with  force  and  arms,  in  and  upon ,  she 

then  and  there  being  a  woman  of  the  age  of  ten  years  and  upwards,  in  the  peace 
of  God  and  of  the  said  people  then  and  there  being,  violently,  forcibly  and  fe- 
loniously, did  make  an  assault,  and  her,  the  said then  and  there  vio- 
lently, forcibly  and  against  her  will,  feloniously  did  ravish  and  carnally  know 

by 

Taken,  subscribed  and  sworn  to  before  me,  this day  of , 

18     • 


No.  33. 


Id.  Information  for  Assault,  etc.,  on  Child  under 
Ten  Years  of  Age. 

county  of ,  ss: 

being  duly  sworn,  says  that  he  resides  In ,  that,  on  the 

day  of ,18  ,  at  the  of  ,  in  said 

county,  ,  with  force  and  arms,  in  and  upon  one ,  she  then 

and  there  being  a  female  child  under  the  age  of  ten  years,  to  wit,  of  the  age  of 

years,  in  the  peace  of  God  and  the  said  people  then  and  there  being,  did  make 

an  assault,  and  her,  the  said ,  then  and  there  did  beat,  wound  and  ill 

treat,  so  that  her  life  was  greatly  despaired  of,  with  intent,  her,  the  said 9 

feloniously,  to  unlawfully  and  carnally  know  by • 

Taken,  subscribed  and  sworn  to  before  me,  ) 

this day  of ,18  J 


No.  34. 

Id.  Information  for  an  Assault  on  an  Officer. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he, ,  that  on  the 

day  of ,18      ,  at  the of ,  in  said  county, 

one ,  with  force  and  arms,  in  and  upon  one ,  he  then  and 

there  being  a and  peace  officer  of  the said of 

,   and   a ,  unlawfully  and  violently,  without  justifiable  or 

excusable  cause,  did  assault,  beat,  bruise,  wound  and  use  personal  violence 

upon,  and  him  evil  treat,  while  he,  the  said ,  so  being  a    and 

peace  officer  aforesaid,  was  then  and  there  lawfully  engaged  in  the  discharge  of 

his  duties  as  such and  peace  officer  of  said of , 

and  him,  the  said.  peace  officer  as  aforesaid,  did  unlawfully  and 

willfully  resist  in  the  discharge  of  his  duties  as  such peace  officer, 

asrainst  the  peace  of  the  people  of  the  state  of  New  York,  and  the  form  of  the 

statute  in  such  case  provided  by 

Taken,  sworn  to  and  subscribed  before  me,  \ 
this day  of ,18      •        J 


12  Forms  to  the  Code 

No  35. 

Id  Information  for  Confining  Cows  in  a  Crowded 
Condition,  etc 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the of , 

that  on  the day  of ,18      ,  at  the of inthe 

county  of ,  one wickedly,  unlawfully  and  wilfully  then  and 

there,  to  wit,  in ,  in  said  city,  did  keep  divers  cows  for  the  production 

of  milk  for  market,  sale  or  exchange  in  a  crowded  and  unhealthy  condition,  or  did 

feed  divers  cows  then  and  there  kept  by  him,  the  said ,  on  food  that 

produces  impure,  diseased  and  unwholesome  milk,  to  wit,  distillery  waste,  usu- 
ally called  swill,  or ,  in  violation  of  the  statutes  in  such  case  made  and 

provided- 
Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of ,  18      .        J 


No  36. 


Id.  Information  for  Injury  to  Animal  by  Act 
or  Neglect. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the of ; 

that  on  the day  of ,  18      ,  at  the of ,  in  the 

of  ,  one did  by  his  act  or  neglect,  wilfully  wicked- 
ly and  maliciously  kill,  maim,  wound,  injure,  torture  and  cruelly  beat  a  certain 

horse,  mule,  ox,  cattle,  sheep  or  other  animal,  to  wit,  ,  belonging  to 

him,  the  said ,  or  to  one by  then  and  there 

Taken,  subscribed  and  sworn  to  before  me,  I 
this day  of 18  J 


No.  37. 


Id.  Information  for  Keeping,  etc,  Place  for 
Fighting  Animals. 

county  of ,  ss: 

being  duly  sworn  deposes  and  says:   That  he  resides  in  the 

of ;    that  on  the day  of 18     ,   at  the of 

in   the    county  of ,  *one wilfully,   unlawfully  and 

wickedly,  did  keep,  use,  was  connected  with  as ,  interested  in  the  man- 
agement of,  did  receive  money  for  the  admission  of  divers  persons  to  a  certain 
place,  to  wit :  for  the  purpose  of,  and  such  place  was  then  and  there 
kept  or  used  for  the  purpose  of  fighting  or  baiting  certain  bulls,  bears,  dogs, 
cocks  or  other  creatures,  to  wit: 
Taken,  subscribed  and  sworn  to  before  me,  ? 


this day  of ,  18 


No.  3a 


Id.  Information  for  OverdrlYing,  etc,  Any 
Living  Creature. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the of » 

that  on  the day  of 18      ,   at  the of one 

,  did  wilfully,  unlawfully,  wickedly,  or  cause  or  procure  to  be  over- 
driven, overload,  torture,  torment,  deprive  of  necessary  sustenance,  unnecessar- 
ily beat,  cruelly  beat,  needlessly  mutilate,  needlessly  kill,  a  certain  living  creat- 
ure, to  wit: 
by  then  and  there 
Taken,  subscribed  and  sworn  to  before  me,  \ 


this day  of ,  18 
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No.  39. 

Id.  Information  for  Setting  on  Foot,  etc,  Fights 
Among  Game  animals. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says,  that  he  resides  in  the of , 

that  on  the day  of  ,18      ,  at  the  of 

in  the  county  of ,  one did  wickedly,  unlawfully  and  wilfully, 

set  on  fopt,  instigate,  move  to,  carry  on,  promote,  engage  in  as  a  witness,  assist- 
ant, umpire  or  judge,  or  did towards  the  furtherance  of  a  premeditated 

fight  or  contention  between  game  birds,  game  cocks,  dogs,  bulls,  bears,  dogs 
and  rats,  dogs  and  badgers  or  other  animals,  to  wit; 

which  had  been  theretofore  and  wa9  then  and  there,  to  wit :  on  the  day  afore- 
said at  the and  in  the  county  aforesaid,  premeditated  by  certain  persons 

who  then  and  there,  to  wit:  at  the  time  aforesaid  and  in  the  place 

aforesaid  did  have  the  ownership  cr  custody  of  such  animals,  to  wit :  of  the 

aforesaid in  violation  of  the  statute  in  such  case  made  and  provided. 

Taken,  subscribed  and  sworn  to  before  me,  I 


this day  of ,  18 


No.  40. 

Id.  Information  Against  Disorderly  Child. 
STATE  OF  NEW  YORK,         )      . 

County  of ,  J     ' 

being  duly  sworn,  deposes  and  says,   that   he  in  said 

of ;  that is  a  disorderly  child,  for  that 

he deserted   h--.  home  without  good  and  sufficient  cause,  and  kept 

company  with  dissolute  or  vicious  persons,  against  the  lawful  commands  of 
h and  is  a  disorderly  child  within  the  intent  and  meaning  of  the  stat- 
ute; and  is  of  the  age  of years,  that  the  facts  upon  which  this  affida- 
vit is  based  are  as  follows : 
Taken,  subscribed  and  sworn  to  before  me  I 
this day  of ,  18      .        J 

No.  41. 

Id.  Information  for  Disorderly  House, 

county  of ,  ss  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in that 

the  premises  known  as  No street,  in  the of in  said 

eounty,    were    on  the day    of  18       ,  kept,  maintained, 

conducted  and  occupied  by as  a  common,  ill-governed  and  disorderly 

liouse,  and  common  bawdy-house  and  house  of  prostitution,  and  a  resort  for 
tipplers,  drunkards,  common  prostitutes  and  reputed  thieves,  with  other  vile, 
'wicked,  idle,  dissolute  and  disorderly  men  and  women,  and  reputed  thieves,  who, 
or  most  of  whom,  are  in  the  practice  of  drinking,  dancing,  quarreling,  fighting, 
whoring,  rioting,  disturbing  the  peace,  cursing  and  swearing  at  almost  all  hours 
of  the  day  and  night,  to  the  great  damage  and  common  nuisance  of  the  people 
of  the  state  of  New  York,  there  inhabiting,  residing  in  the  neighborhood,  and 
passing  thereby;  that  the  grounds  of  deponent's  knowledge  are 
Taken,  sworn  to  and  subscribed  before  \ 

me,  this day  of 18      .    f 

No.  42. 

Id.  Information  for  Permitting,  etc.,  Place  to  be 
Kept  and  Used  for  Fighting  Dogs,  etc. 

county  of ,  ss  : 

being  duly  sworn,  deposes  and  says:    That  he  resides  in  the 

of ;  that  on  the day  of ,18  ,  one did  per- 
mit and  suffer  a  certain  place,  to  wit : to  be  kept  and  used  for  the  pur- 
pose of  fighting  or  baiting  bulls,  bears,  dogs,  cocks  or  other  creatures,  to  wit; 

.he,  the  said being  the thereof. 

Taken,  subscribed  and  sworn  to  before  \ 

me,  this day  of ,18     .   J 
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No.  43. 

Id.  Information  for  False  Pretenses, 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 

of ;  that,  on  the day  of ,  18      ,  at  the , 

of ,  in  said  county,  ,  with  force  and  arms,  with  intent  feloni- 
ously to  cheat  and  defraud  one did  then  and  there  feloniously,  un- 
lawfully, knowingly  and  designedly,  falsely  pretend  and  represent  to  the  said 

that  

a; id  the  said  then  and  there  believing  the  said  false  pretenses  and  re- 
presentations so  made  as  aforesaid,  by  the  said ,  and  being  deceived 

thereby,  was  induced  by  reason  of  the  false  pretenses  and  representations  so 

made  as  aforesaid  to  deliver,  and  did  then  and  there  deliver  to  the  said  ; 

of  the  value  of dollars,  of  the  proper  moneys,  valuable 

things,  goods,  chattels  and  personal  property  and  effects  of  the  said , 

and  the  said did  then  and  there  deceive  and  obtain  the  said 

of  the  value  of dollars  from  the  said of  the  proper  moneys. 

valuable  things,  goods,  chattels  and  personal  property  and  effects  of  the  sail 

by  means  of  the  false  pretenses  and  representations  aforesaid,  with 

intent  feloniously  to  cheat  and  defraud  the  said of  the  said 

of  the  value  of  dollars;  that  in  fact  and  in  truth  the  pretenses  aud 

representations  so  made  as  aforesaid  by  the  said to  the  said  

was  and  were  in  all  respects  utterly  false  and  untrue;  that  in  fact  and  truth 

the  said well  knew  the  said  pretenses  and  representations  as  by  him 

made  as  aforesaid  to  the  said to  be  utterly  false  and  untrue  at  the 

time  of  making  the  same. 

That  the  said by  means  of  the  false  pretenses  and  representations 

aforesaid,  feloniously,  unlawfully,  falsely,  knowingly  and  designedly  did  receive 

and  obtain  from  the  said of  the  value  of dollars  of  the 

proper  moneys,  valuable  things,  goods,  chattels  and  personal  property  and  effects 

of  the  said with  intent  feloniously  to  cheat  and  defraud  the  said 

of  the  same. 

Taken,  subscribed  and  sworn  to  before  me,  ] 

this day  of ,  18      . 


No.  44. 


Id.  Information  for  Felony  or  Misdemeanor. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:    That  he  resides  in , 

that  one at  the of  ...'. ,  in  the  county  of 

aforesaid,  on  the day  of ,18      ,  did  feloniously,  wrongfully, 

unjustly,  unlawfully,   wickedly,  willfully,   corruptly,  falsely,  maliciously  and 
knowingly  violate  chapter. ...of  the  laws  of  the  state  of  Xew  York,  passed 

,  in  that  he  did. 

Taken,  subscribed  and  sworn  to  before  me.  1 
this day  of ,  18  C 


No.  45. 

Id.  Information  for  Forgery. 

comity  of ,  ss: 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 

of ;  that  one at in ,  with  intent  to  injure 

and  defraud,  feloniously  did  falsely  make,  forge  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  forged  and  counterfeited,  and  willingly  act  and  as- 
sist in  the  false  making,  forging  and  counterfeiting  a  certain ,  which 

said  false,  forged  and  counterfeited is  as  follows,  that  is  to  say, 

...  by 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ....,  18    .  J 


Op  Criminal  Procedure. 


No.  46. 


I 


Id.  Information  for  Assault— Sharp,  Dangerou 
Weapon. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of that  on  the day  of  18    .  at  the   of  

in  said  county, with  force  and  arms,  in  and  upon  the  said 

then  and  there  being,  did  make  an  assault,  and  the  said  

with  a  certain the  said being  then  and  there  a  sharp,  dangei 

ous  weapon,  which  the  said then  and  there,  in  his han 

had  and  held,  then  and  there  did  beat,  strike,  cut,  stab  and  wound,  with  inten 

upon  him,  the  said then  and  there  feloniously  to  do  bodily  harm,  witt 

out  justifiable  or  excusable  cause,  by  

Taken,  subscribed  and  sworn  to  before  I 

me,  this day  of ,18    .  J 


No.  47. 

Id.  Information  for  Bigamy. 

county  of ss: 

being  duly  sworn,  deposes  and  says :  That he  resides  in  th 

of that  one on  the day  of 

18    ,  at  the of did  marry  one and th 

said did  then  and  there  have  for and  that  the  said 

being  so  married  afterward,  to  wit:  on  the day  of ,  18 

with  force  and  arms  at  the  of in  the  county  of 

feloniously  did  marry  and  take  as one and  to  the  sai 

was  then  and  there  married,  the  said being  then  and  ther 

living  and  in  full  life. 

Taken,  subscribed  and  sworn  to  before  ) 

me,  this day  of 18    .$  ♦ 


No  48. 

i» 

Id.  Information  for  Breach  of  the  Peace. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:    That  he  is  a in  sai 

town  of in  said  county,  that  on  the day  of  

18    ,  one did  make  a  breach  of  the  peace  by  quarreling,  fighting  an 

making  a  loud  noise,  and  collecting  a  crowd  in in  said c 


Taken,  subscribed  and  sworn  to  before  1 

me,  this ..day  of 18    .    J 


No.  49. 

Id.  Information  for  Acts  Tending  to  Create 
Breach  of  the  Peace 

county  of    ,  ss: 

being  duly  sworn,  deposes  and  says:    That  he    in  sai 

of ,  that  on  the ."  day  of 18    ,  at  th 

city  of ,  in  said  county,  one  did  which  had 

tendency  to  excite  h ,  and  cause  h to  create  a  breach  of  th 

peace  against  the  peace  of  the  people  of  the  state  of  New  York,  and  the  form  c 
the  statute  in  such  case  provided. 
Taken,  subscribed  and  sworn  to  before  1 
me,  this 18    .  J 

No  50. 

Id.  Information  for  Burglary,  First  Degre< 
and  Larceny. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says,  that  he  resides  in  the 
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of ;  that,  on  the day  of 18    ,  atthe of 

,  in  said  county,  with  force  and  arms,  about  the  hour  of 

in  the  night  time  of  the  same  day,  the  dwelling-house  of  another,  to 

wit,  of  one there  situate,  feloniously  and  burglariously,  did  break  into 

and  enter  by  forcibly  bursting  and  breaking  an  outer  door  of  the  said  dwelling, 

or  by in  which  said  dwelling-house  there  was  then  at  the  same  time 

some  human  being,  to  wit:  with  intent  feloniously  and  burglariously 

to  commit  some  crime  therein,  to  wit:  then  and  there  the  goods  and  chattels  of 

the  said in  the  said  dwelling-house  then  and  there  being,  and  then  and 

there  feloniously  and  burglariously  to  steal,  take  and  carry  away,  and 

of  the  value  of dollars,  of  the  goods,  chattels  and  property  of  the  said 

in  the  said  dwelling-house  then  and  there  being,  feloniously,  burgla- 
riously, did  steal,  take  and  carry  away  by 

Taken,  subscribed  and  sworn  to  before  ) 

me,  this day  of ,  18    . J 


No.  51. 


Id.  Information  for  Burglary  and  Larceny. 

county  of  ,  ss: 

being  duly  sworn,  deposes  and  says .  That  he  resides  in  the ^ 

of that,  on  the day  of ,18    ,  atthe   of 

,  in  said  county,  with  force  and  arms,  the  of 

one    there  situate,  feloniously  and  burglariously  did  break  into  and 

enter,  the  same  being  a as  above,  in  which  divers,  goods  and  mer- 
chandise and  valuable  things  were  then  and  there  kept  for  use,  sale  and  deposit, 

to  wit,  the  goods  and  chattels  of  the  said in  said as  above, 

then  and  there  being,  then  and  there  feloniously  and  burglariously  to  steal,  take 

and  carry  away of  the  value  of    dollars,  of  the  goods  and 

chattels  and  property  of  the  said in  the  said  as  above,  so 

kept  as  aforesaid,  then  and  there  being  feloniously  and  burglariously  did  steal, 

take  and  carrv  away  by 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,18     .       J  % 


No.  52. 


Information  against  disorderly  person,  §  899,  Sub.  2. 
STATE  OF  XEW  YORK, 


County  of-  ( *s': 


of  No street,  in  the  city 

of  Troy,  being  duly  sworn,  says  that  she  complains  of  her  husband, 

of  said  city,  of  being  a  disorderly  person,  according  to  section  899  of 

the  Code  of  Criminal  Procedure,  for  that  he  threatens  to  run  away  and  leave  his 
wife  and  children  a  burden  upon  the  public,  and  that  such  family  is  not  pos- 
sessed of  property  or  of  the  means  of  obtaining  a  livelihood  without  the  aid  of 
such  husband. 


Subscribed  and  sworn  before  me,      I 
this day  of 18      .  J 


No.  53. 

Information  against  disorderly  person,  §  899,  Sub.  8. 
rATE  OF  NEW  YORK,  \      . 
County  of )     " 


being  duly  sworn,  says  that  he  resides  in ;  that 

one is  a  person  in  said  city  [or  town],  of who  pretends  to 

tell  fortunes,  and  where  lost  and  stolen  goods  may  be  found ;  in  thai  he  p< 
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supernatural  gifts,  and  to  the  end  that  he  extort  money  [describe  the  manner  of 
operation,  etc.]. 

Subscribed  and  sworn  before  me, ) 


this dayof  • 


No  54. 

Information  against  disorderly  person,  §  899-Sub.  5. 
County  of 


STATE  OP  NEW  YORK,  1 


being  duly  sworn,  deposes  and  says  that  he  resides  in ;  that 

one is  a  person  in  the  city  of who  has  no  visible  profession 

or  calling  by  which  to  maintain  himself,  bat  who  does  so  for  the  most  part  by 
gaming,  in  that  he 

Subscribed  and  sworn  before  me,  \ 


this day  of- 


No.  55. 


Information  aqainst  disorderly  person*  §  899,  Sub.  & 
STATE  OF  NEW  YORK  \  88  . 

County  of )     " 

, being  duly  sworn,  deposes  and  says  that  he  resides  in ;  that 

one  in   the  city  of •••  is  a  jusrgler,  common   showman  and 

mountebank,  who  exhibits  and  performs  for  profit,  puppet  shows,  wire  and  ro|>e 
dancers,  and  other  idle  shows,  acts  and  feats,  in  that  he  [describe  acts  com- 
plained of]. 

Subscribed  and  sworn  before  me,  I 
this dayof ) 


No.  56. 

Information  against  disorderly  person,  §  899,  Sub.  7. 
STATE  OF  NEW  YORK,  \       . 

Rensselaer  County.    ) 

,  being  duly  sworn,  says  that  he  resides  in ;  that  one  .... 

in  the  said  city  of ,  is  a  person  who  keeps  in  a  public  highway 

or  place  in  said  city  of an  apparatus  or  device  for  the  purpose  of 

earning,  and  who  goes  about  exhibiting  tricks  and  gaming  therewith,  in  that  he 
[describe  acts  complained  of.] 

Subscribed  and  sworn  before  me,  \  mm  . 


this dayof- 


No.  57. 

Information  against  disorderly  person,  §  899,  Sub.  8. 
STATE  OF  NEW  YORK,  \       . 

County  of J 

,  being  duly  sworn,  says  that  he  resides  in ;  that  one M 
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•  •  is  a  person  who  plays  in  a  public  highway,  or  place,  in  said  city  [or  town] 
with  cards,  dice  and  other  apparatus  or  device  for  gaming;  that  [set  out  the 
specific  acts  complained  of.] 


Subscribed  and  sworn  before  me,  ) 
this day  of ) 


No.  58. 


Information  against  disorderly  person,  $  899,  Subd.  9. 
STATE  OP  NEW  YORK  \  aa  . 

County  of )M" 

being  duly  sworn,  says  that  he  resides  in ;  that 

who  is  an  habitual  criminal,  and  adjudged  such  at in intta 

State  of  New  York,  on  the day  of ,  was  found  in 

in  said  city  of a*  follows : under  circumstances  giving  rea- 
sonable ground  to  believe  that  he  was  intending  or  waiting  the  opportunity  K 
commit  the  crime  of 


Subscribed  and  sworn  before  me,  1 


this day  of. 


No.  59. 

Information  against  habitual  criminal,  §  512,  Sub.  1;  {  899,  sub.  9. 
STATE  OF  NEW  YORK.  \      . 

County  ok S 

,  beini?  duly  sworn,  says  that  he  resides  in ;  that 

who  is  an  habitual  criminal,  and  adjudged  such  at ,  in ,  in 

the  State  ox  New  York,  on  the day  of ,  was  found  in 

,  in  said  city  of ,  in  possession  of ,  a  deadly  *nd 

dangerous  weapon,  and  in  possession  of ,  a  tool,  instrument  and  ma- 
terial adapted  to  and  used  by  criminals  for  the  commission  of  crime;  said  pos- 
session was  as  follows: 


Subscribed  and  sworn  before  me,  1 


this day  of. 


No.  60. 

Id.  Information  Against  Persons  Having  Custody 
of  Child  Permitted  to  Beg,  etc. 

county  of ,  ss: 

being  duly  sworn  deposes  and  says  :  That  he  resides  in  the 

of that has  the  custody  of a  child  under  the  tge 

of  fourteen  years,  and  permits  and  neglects  to  restrain  such  child  from  begging, 
•lathering,  picking  and  sorting  of  rags,  and  from  collecting  cigar  stumps,  bon« 

and  refuses  from  "markets  in  said of ,  in  that  he 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of ,18  ••••    ) 


No.  61. 

Id.  Information  as  to  Violation  of  Ordinance* 

county  of ss: 

being  duly  sworm,  deposes  and  says:  That  he  resides  in  the - 
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of ,  N.  Y.;  that  on  the  day  of  18    said 

one did  willfully  and  unlawfully  violate  chapter 

of  title of  the  laws  and  ordinances  of  the of 

aforesaid,  relating  to in  that  he  did 

Subscribed  and  sworn  to  before  me,  1 


this day  of 18 


No  62. 

Id.  Information  for  Abandoning  Maimed  Creature 
in  a  Public  Place. 

county  of ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 

of that  on  the day  of ,18  ,  did  willfully,  un- 
lawfully and  wickedly  then  and  there  abandon  to  die  in  a  certain  public  place 

in  said of ,  to  wit: a  certain  maimed,  sick,  infirm 

and  disabled  creature,  to  wit : 
Taken,  subscribed  and  sworn  to  before  1 

me,  this day  of ,18      .    J 

No  63. 

Id.  Information  for  Aiding,  etc.,  Persons  to 
Fight  Dogs,  etc. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of ,  18      ,  at  the 

of one did  willfully,  unlawfully  and  wickedly 

encourage,  aid  and  assist  one to  keep  a  certain  place,  to  wit : 

or  to  receive   money  for  the  admission  of  divers  persons  to  a  certain  place 

for  the  purpose  of,  and  such  place  was  then  and  there,  by  the  aid  of 

the  said  unlawfully  kept  and  used  by  the  said for  the  pur- 
pose of  fighting,  baiting  certain  bulls,  bears,  dogs,  cocks  or  other  creatures,  to 
wit: 

Taken,  subscribed  and  sworn  to  before  1 

me,  this day  of ,18      .    J 


No  64. 
Id.  Information  for  Allowing  Disabled  Animals 
to  Lie  in  Highways,  etc. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of ,18      ,  at  the 

of one then  and  theretofore  being  the  owner,  driver  or  in 

possession  of  a  certain  old,  maimed  and  diseased  horse  or  mule,  which  had 
theretofore  been  turned  loose  or  left  disabled  in  a  certain  street,  lane  or  public 

place  in  said of  ,  to  wit: did  unlawfully,  willfully 

and  wickedly,  for  more  than  three  hours  after  knowledge  of  such  disability, 
allow  such  horse  or  mule  to  lie  in  a  certain  street,  lane,  or  public  place  in  said 
city  therein,  to  wit: 

Taken,  subscribed  and  sworn  to  before  ) 

me,  this day  of ,18      .    ) 

No  65. 

Id.  Information  for  Carrying  Creatures  in 
a  Cruel  Manner. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of :  18      ,  one did 

willfully,  unlawfully  and  wickedly  carry  or  cause  to  be  carried  in  or  upon  a 
,  a  certain  creature,  to  wit,  in  a  cruel  and  inhuman  man- 
ner, by  then  and  there 
Taken,  subscribed  and  sworn  to  before  me,  I 
this day  of ,  18      .    J 
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No  66. 

Id.  Informatio 

county  of ,  ss: 

being  duly  sworn,  deposes  and  say 

of ;  that on  the 

the  present  time,  he  did  and  does  keep  a 

tenement,   boat  or   float,   to  wit: 

,  to  be  used  or  occupied  for  gan 

does  knowingly  permit  the  same  to  be  use< 

being  the  owner,  superintendent  < 

booth,  shed,  tenement,  boat  or  float,  to 

of did  and  does  rent  tl 

gambling  to  wit: 

Taken,  subscribed  and  sworn  to  before  me,  1 
this day  of ,  18      .    j 


No  67. 

Id.  Informatl 

county  of ,  ss: 

being  duly  sworn,  deposes  and  say 

of  . . .    ;  that  one has  comix 

he  did  and  has  as  deponent  has 

upon  his  person  or  at in  the 

of  personal  property,  to  wit: or  ga 

for  the  purpose  of or  public  or  privi 

the  discovery  of  which  may  led  to  establish 
complaint  is  hereby  made  against  said 

Wherefore  deponent  prays  that  a  warrant 

arrest  of  said for  diligent  search  t 

devices  or  apparatus,  and  if  found,  to  bring 
justice  issuing  the  warrant,  or  in  case  of  hi! 
the  nearest  or  most  accessible  magistrate  in 
Taken,  subscribed  and  sworn  to  before 

me,  this day  of ,  18 


No  68. 


Id.  Informatic 
STATE  OF  NEW  YORK,  \ 

County  or ,     J 

being  duly  sworn,  deposes  and  si 

of ;  that  on  the 

of ,  in  said  county, 

lawfully,  designedly  and  feloniously,  forcibl; 

and  there  being  a of  the 

custody  one upon  a  criminal  ch 

committed  by  him,  the  said  

Taken,  subscribed  and  sworn  to  before 

me,  this day  of ,  18 


No  69. 

Id.  Information 

county  of ,  ss : 

being  duly  sworn,  deposes  and  say 

of :  that  on  the  day  o 

the  county  of one did  f 

born  quick  child  by  an  injury  to  the  mother 

did  

Taken,  subscribed  and  sworn  to  before  me,  J 
this day  of ,18      .    ) 
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No  70. 

Id.  Information  for  Larceny. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ,  thatonthe dayof 18      ,  at  the of 

,  in  said  county,  divert  goods  and  chattels  of  the  value  of 

•dollars  and cents,  that  is  to  say : were  felon iously  stolen, 

taken  and  carried  away  from  the  possession  of  the  said ,  and  that  he 

has  just  cause  to  suspect  and  believe,  and  does  suspect  and  believe,  and  there 

is  probable  cause  to  believe,  that did  steal,  take  and  carry  away  the 

same;  that  the  facts  upon  the  affidavit  is  based  are  as  follows: 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this dayof ,18    J 


No  71. 


Id.  Information  for  Larceny  from  the  Person. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 

<tf ,  that,  on  the day  of ,  18  ••,  at  the of 

,  in  said  county, ,  with  force  and  arms,  from  the  person  of 

,  of  the  value  of dollars,  of  the  goods,  chattels  and  personal 

*  property  of  the  said then  and  there  being  found,  feloniously  did  steal, 

take  and  carry  away  by 
Taken,  subscribed  and  sworn  to  before  me,  \ 
this dayof ,18    .         J 


No.  72. 

..  Id.  Information  for  Libel. 

...  county  of ,  ss: being  duly  sworn,  deposes  and 

says:  That  he  resides  in  the ...of ;  thatonthe dayof 

instant,  at in  said  county,  one did  falsely,  mali- 
ciously and  scandalously  frame,  make,  write  and  compose  in  a  certain  false, 

scandalous  and  libellous  writing  of,  concerning  and  against  the  said 

to  the  purport  and  effect  following,  to  wit: and  that  with  intention  to 

scandalize  and  disgrace  the  said ,  and  to  bring  him  into  contempt,  in- 
famy and  disgrace,  the  said ,  did  afterwards,  to  wit,  on  the 

dayof ,  18      ,  at  the aforesaid,  openly  deliver  and  publish 

to the  said  false,  scandalous  and  libellous in  that  he  did 

Taken,  subscribed  and  sworn  to  before  me,  j 
this dayof   18      .        \ 


No.  73. 

Id.  Information  for  Malicious  Mischief. 

county  of ,  ss:  being  duly  sworn,  deposes  and 

says  :  That  he  resides  in ;  that  one on  the day 

of 18      ,  at  the  of did  maliciously  or  wantonly 

injure,  or  deface  a  monument  or  work  of  art,  building,  fence  or  other  structure, 
or  did  destroy  or  injure  an  ornamental  tree,  shrub  or  plant,  situated  on  a  private 
ground  or  on  a  street,  public  place,  public  or  private  way  or  cemetery  ;  or  did 
paint,  or  print  upon  or  in  any  other  manner  place  upon  or  affix  to  any  stone  or 
rock,  not  a  part  of  a  building,  or  upon  or  to  any  bridge  or  tree,  words,  letters, 
cliaracters  or  devices,  stating,  referring  to  or  advertising,  or  intended  to  state, 
refer  to  or  advertise  the  sale  or  manufacture  of  any  property  or  article,  profes- 
sion, business,  exhibition,  amusement  or  place  of  amusement,  or  other  thing,  or 
<iid  directly  or  indirectly  cause  any  such  act  to  be  done,  or  did  aid  therein,  by 
Taken,  subscribed  and  sworn  to  before  1 
me,  this       day  of         ,  18      ,  J 
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No  74. 

Id.  Information  for  Malicious  Trespass. 

county  of  ,88:  being  duly  sworn,  deposes  and 

says:  That  he  resides  in street  in  the "..of ,  in  the 

county  aforesaid,  that  on  the day  of in  said ,  one 

did  maliciously,  unlawfully,  willfully  and  wantonly by  .... 

Taken,  subscribed  and  sworn  to  before  I 


me,  this       day  of        18 


No  75. 

Id.  Information— Manslaughter,  First  Degree. 

county  of . ,  ss  :  being  duly  sworn  deposes  and  say§: 

he  resides  in  the  of  that :  that  on  the day  cf 

18      ,  at in  the  county  of one  did  feloniously 

kill  one  without  a  design  to  effect  death,  by  the  act,  procurement  or 

culpable  negligence  of  said while  said wasengagedin  ....by 

Taken,  subscribed  and  sworn  to  before  I 
me,  this       day  of        ,  18  ) 


No.  76. 

Id.  Information  for  Mayhem. 

county  of  ,  ss:  being  duly  sworn,  deposes  an) 

says:  That  he  resides  in  the of ;  that  on  the day 

of ,  18      ,  at  the of   ,  one  then  and 

there  feloniously,  wilfully  and  maliciously  did  on  purpose,  from  premeditated 
design,  or  with  intent  to  kill  or  commit  a  felony,  to  wit:  cut  out  or  disable  the 

tongue  of  one ,  put  out  the  eye  of  one ,  slit  or  destroy  the 

lip,  or  slit  or  destroy  the  nose  of  one ,  cut  off  or  disable  a  limb  or 

member,  to  wit :  of on  purpose by 

Taken,  subscribed  and  sworn  to  before  me,  { 
this  day  of         ,  18      .  J 


No.  77. 
COUNTY  OF  ORANGE, 1  s  Id.  Information  for  Misdemeanor. 

CITT    OF   NEWBUKGII.       J        ' 

being  duly  Bworn  says,  that  on  the day  of  •••• ,  18      ,  attheCity 

of  Newburgh,  in  said  County, 

Wherefore  depondent  prays  that  said  offender  may  be  arrested  and  dealt  with 
according  to  law. 

Subscribed  and  sworn  to  before  me,  this  ] 
day  of , 

18      , 
C.  L.  Waring Recorder. 


No.  78. 

Endorsement  on  above. 

RECORDER'S  COURT,  CITY  OF  NEWBURGH. 

Before Recorder. 

Tiik  People  ) 

against  J 

Deposition It  appearing  to  me  by  the  evidence  herein,  that  the 

crime  of has been  committed,  and  that  there  is 

sufficient  cause  to  believe  the  within  named guilty,  I  order  

to  be  

,  Recorder. 

Bail  required  in  the  sum  of  $ 
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No.  79. 

Id.  Information  for  Murder  Perpetrated  by  an  Act 
Dangerous  to  Others. 

county  of ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the day  of ,18      ,  at  the 

of ,  in  the  county  of  ,  one did  feloniously,  wil- 
fully and  intentionally,  by  *»n  act  imminently  dangerous  to  others,  and  evincing 

a  depraved  mind,  regardless  of  human  life,  did  kill  one ,  although 

without  any  premeditated  design  to  effect  the  death  of  any  particular  individual 
in  that he  did 

Taken,  subscribed  and  sworn  to  before  me,  I 
this day  of ,18      .     J 


No.  80. 


Id.  Information  for  Murder  Perpetrated  In 
Commission  of  a  Felony. 

county  of   ,  ss: 

being  duly  sworn  deposes  and  says:  That  he  resides  in  the 

of ,  that  on  the day  of ,  18      ,  at  the 

of ,  in  the  county  of ,  one  did,  feloniously  and 

wilfully  and  intentionally,  whilst  engaged  in  the  commission  of  a  felony,  kill 
one in  that  he  did 

Taken,  subscribed  and  sworn  to  before  me, \ 
this day  of ,18      .J 


No.  81. 


Id.  Information  for  Murder  Perpetrated  from 
Deliberate  design. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ,  that  one of in  the  county  of  ,  on 

the day  of ,  18      ,  with  force  and  arms,  did  then  and  there 

feloniously,  wilfully  and  intentionally,  and  from  a  premeditated  and  deliberate 
design  to  effect  the  death  of  one   kill  the  said by 

Taken,  subscribed  and  sworn  to  before  me,  \  * 

this day  of ,  18      .     J 


No.  82. 

Id.  Information  for  Perjury. 

county  of  ...  ,  ss: 

being  duly  sworn,  deposes  and  says;  That  he  resides  in  the 

of ,   that  on  the day  of ,18      ,  instant,  at  the 

of in  the  county  of  ,a  certain  action  in  which 

was  plaintiff  and was  defendant,  was  before 

and  that  upon  the of  said  action appeared  as  a 

witness  for  and  on  behalf  of  the  said and  was  then  and  there  duly 

and  regularly  sworn  by  the  said as  such...  ;  that  the  evidence 

he  should  give  relating  to  the  matter  in  difference  between  the  said  parties 
should  be  the  truth,  the  whole  truth  and  nothing  but  the  truth;  and  that  upon 

the of  the  said  action  it  then  and  there  became  material  to  inquire 

whether and  that  thereupon  the  said being  so  swoni  as  a 

witness  as  aforesaid,  did  then  and  there  on  the of  said  action  falsely, 

wilfully  and  corruptly  depose,  swear   and  testify  among  other  things,  that 
;  whereas,  in  truth  and  in  fact,  the    whereby  the  said 


/ 
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did  then  and  there  wilfully  and  corruptly  swear  falsely  and  commit 

wilful  and  corrupt  perjury. 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of ,18      .        J 


No.  83. 


Id.  Information  to  Obtain  Warrant  Against 
Fighting,  eta 

county  of ,  ss: 

being  duly  sworn,  complains,  deposes  and  says :  That  he  resides  in 

the of ;  that  he  has  just  and  reasonable  cause  to  suspect 

and  does  suspect  that  certain  of  the  provisions  of  law  relating  to  and  affecting  ani- 
mals, and  to  prevent  prize  fights  and  fights  among  game  animals,  and  for  the  pre- 
vention of  cruelty  to  animals,  are  being  and  are  about  to  be  violated  by , 

at  and  within  the  particular  building  and  place  within  the    known  is 

and  now  occupied,  kept  and  used  by 

Wherefore  this  deponent  prays  that  a  warrant  may  be  immediately  issued  and 
delivered,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  any  per- 
son authorized  by  law  to  make  arrest  for  such  offenses,  authorizing  him  to  enter 
and  search  such  building  and  place  and  to  arrest  the  said ,  by  what- 
soever names  they  may  be  known  or  called,  or  any  or  either  of  them  there  pres- 
ent found  violating  any  of  said  laws,  and  to  bring  such  person,  when  so  arrested, 
before  the  nearest  magistrate  of  competent  jurisdiction  to  be  dealt  with  accord- 
ing to  law. 

Taken,  subscribed  and  sworn  to  before  me,  X 
this day  of ,  18      .        J 


No.  84. 


Id.  Information  as  to  Female  under  Sixteen  Tears 
Living  in  House  of  Prostitution. 

.  county  of ,  ss: 

beine  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ,  that  he  has  just  and  reasonable  cause  to  suspect  that * 

female  child,  of  the  age  of years,  is  living,  detained  and  kept,  in  a 

house  and  place  No street,  in  said of  ,forthe 

purposes  of  prostitution.    That  the  grounds  of  deponents  suspicion  are  at  fol- 
io ws: 

Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of ,  18      .    J 


Court, 
Couimr  of 


No.  85. 

Id.  Information  for  Public  Intoxication. 


county,  ss: 

being  duly  sworn,  deposes  and  says:    That  he  is ;  thstthe 

aboved  named  defendant  was  on  the  day  of ,18    ,  about 

M  ,  intoxicated  in  a  public  street  or  place,  to  wit: in  said 

of . . . ,  contrary  to  the  provisions  of  the  act  entitled  "An  act  to  revw 

and  consolidate  the  laws  regulating  the  sale  of  intoxicating  liquors,"  passed 

April  30,  1892. 

Subscribed  and  sworn  to  before  me,  ) 

this day  of 18.      ] 

The  defendant,  immediately  on  being  brought  before  said  Justice,  was  inform- 
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«d  of  the  charge  against  h and  h right  to  the  aid  of  counsel 

in  every  stage  of  the  proceedings,  and  before  any  other  proceedings  were  had, 

plead guilty Tried  and  convicted  and  fined  $ 

and $ costs,  or  be  committed  to  the  penitentiary  or  jail  of 

aaid  county,  for  the  term  of days,  unless  the  fine  be  sooner  paid. 


No.  86. 

Id.  Information  for  Receiving  Stolen  Goods. 

county  of ,ss: 

being  duly  sworn  says:  That  he  resides  in  the of  , 

that,  on  the day  of 18    ,  at  the of ,  in 

said  county, being  a  person  of  evil  name  and  fame  and  dishonest  con- 
versations, and  common  buyer  and  receiver  of  stolen  goods,  with  force  and  arms, 

of  the  value  of  dollars,  of  the  goods  and  chattels  of 

by then  lately  before  feloniously  stolen  of  the  said  ..p 

unlawfully,  unjustly  and  for  the  sake  of  wicked  gain,  did  feloniously  receive 

and  have  the  said  then  and  there  well  knowing  the  said  goods  and 

chattels  to  have  been  feloniously  stolen;  that  the  facta  upon  which  this  affidavit 
is  based  are  as  follows: 
Taken,  subscribed  and  sworn  to  before  me,  [ 
this day  of 18    .        J 


No.  87. 

Id.  Information  for  Reckless  Driving. 

county  of ,ss  : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ,  that  one who  was  then  and  there  driving  a  certain  car- 
riage, to  wit,  a upon  a  certain  turnpike  road  or  public  highway  within 

this  state,  to  wit,  upon  a  certain in  the of which 

then  and  there  was  such  a  turnpike  road  or  public  highway,  with  or  without 
passengers,  in  said  carriage,  did  then  and  there  at  the  time  and  place  aforesaid 
wilfully,  unlawfully,  wickedly  and  maliciously  run,  cause  or  permit  to  be  run  his 
horses  then  and  there  attached. 
Taken,  subscribed  and  sworn  to  before  me,  ) 
this day  of 18    .        J 


No.  88. 


State  or  New  York, 
County  of 


Id.  Information  for  Refusing  to  Aid  an  Officer. 


}■ 


being  duly  sworn,  deposes  and  says:    That  he in  said 

of ;  that  on  the day  of  18    ,  at  the 

of ,  in  said  county,  ..did  wilfully  and  unlawfully 

disobey  the  command  and  request  of the  said being  at  the 

time  a and  peace  officer  of ,  in  and  for  the  said of 

and  an  officer  authorized  to  execute  criminal  process;  and  the  said 

having  as  such  officer,  then  and  there  commanded  the  assistance  of  the  said 

in  securing  and   conveying   to   th*  one of  the 

of aforesaid,  that  had  then  and  there  been  duly  arrested 

by  the  said policeman,  and  police  officer  as  aforesaid,  against  the 

peace  of  the  people  of  the  state  of  New  York,  and  the  form  of  the  statute  in 
such  case  provided. 

Taken,  subscribed  and  sworn  to  before  me,  I 
this dayof 18    .        f 


No.  89. 

Id.  Information  for  Rescuing  a  Prisoner. 

county  of ,  ss  : 

being  duly  sworn,   deposes. and  says:    That  he in  said 
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of ,  that  on  the day  of  18    ,  that  the 

of in  said  county with  force  and  arms,  did  un- 
lawfully, designedly  and  feloniously,  forcibly  rescue  from  the  custody  of  one 

he  then  and  there  being  a and  peace  officer  of  the 

of ,  one a  prisoner,  then  and  there  held  in  the 

legal  custody  of  him,  the  said .upon  a  criminal  charge,  to  wit,  upon 

the  charge  of  committed    by  him,  the    said    upon  one 

by  

Taken,  subscribed  and  sworn  to  before  me, ) 
this day  of ,  18    .     ,  J 


No.  90. 


Id.  Information  for  Robbery — First  degree. 

county  of ,  ss : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  the    day  of    ,  18    ,  at  the 

of ,  in  said  county, with  force  and  arms,  in  and  upon  one 

,  in  the  peace  of  God  and  of  the  said  people  then  and  there  being,  fe- 
loniously did  make  an  assault,  and  him,  the  said ,  did  then  and  there 

feloniously  put  in  fear  of  some  immediate  injury  to  his  person  and  in  danger  of 
his  life,  did  then  and  there  feloniously  and  violently  steal,  take  and  carry  away 

from  the  person  and  against  the  will  of  the  said ,  value  of 

dollars,  of  the  goods,  chattels  and  property  of  the  said by 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this day  of ,  18    .      J 


No.  91. 

Id.  Information  for  Seduction. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says  :  That  she  resides  in  the 

of ;  that  on  the day  of ,18      ,  at  the 

of  • ,  in  said  county,  one with  force  and  arms,  under  promise  of 

marriage,  did  seduce  and  have  illicit  connection  with  one she,  the 

said ,  then  and  there  being  an  unmarried  female  of  previous  chaste 

character. 

Taken,  subscribed  and  sworn  to  before  me, ) 
this dayof -,18      .    J 


No.  92. 


Id.  Information  Against  Person  Selling,  etc, 
Chattels. 

county  of ,  ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in 

that  he  did,  on  the day  of ,  18      ,  hire,  loan  and  let  to  one 

a ,  and  said did,  without  the  consent  of ♦ 

who  is  the  owner  thereof,  sell  and  deliver  the  same,  or  did  pawn  or  pledge  the 
same  at ,  to  one and  obtain  thereon  and  therefor  the  sum  of 

Taken,  subscribed  and  sworn  before  me,       \ 


this pay  of ,  18 


No.  93. 

Id.  Information  Against  Person  Selling  Material, 
etc.,  Furnished  to  be  Manufactured. 

county  of ,  ss: 

"• being  duly  sworn,  deposes  and  says  :  That  he  resides  in  the 

of ,  that  on  the  ••  day  of ,  18  at  the 
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of one did  wilfully  pawn,  pledge,  sell  and  convert  to  h 

own  use  material,  to  wit:  of  the  value  of  furnished  to  h 

by for  the  purpose  of  being  manufactured  into by 


Taken,  subscribed  and  sworn  to  before 
ine,  this day  of ,  18 


i 


No  94. 


Id.  Information  for  Selling,  etc.,  Mortgaged 
Property. 

county  of ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the of 

,  that  on  the day  of ,18   ,  one gave,  executed 

and  delivered  to a  mortgage  upon  certain  personal  property,  to  wit : 

of  the  value  of dollars. 

That  afterwards  and  on  the  day ,  18    ,  at in  said 

county  of ,  while  the  said  mortgage  was  a  lien  on  the  said  personal 

property,  the  said with  intent. to  defraud  said the  mortgagee 

of  said  property,  or a  purchaser  of  said  property  from  said , 

did  wilfully,  maliciously  and  unlawfully  sell,  assign,  exchange  and  secrete  the 

aforesaid  personal  property  so  mortgaged  or  sold  as  aforesaid  by  said 

to  said by 

Taken,  subscribed  and  sworn  to  before  ) 

me,  this day  of ,18      .      ) 


No.  95. 

WARRANT,  GENERAL. 

§151. 

COUNTY  OP 

In  the  name  of  the  people  of  the' State  of  New  York: 

To  any  peace  officer  in  the 

Information,  upon  oath,  having  been  this  day  laid  before  me,  that  the  crime 

of has  been  committed,  and  accusing thereof. 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 

and  bring  him  before ,  at 

Dated  at    ,  this day  of ,18    . 


Justice  of  the  Peace. 


No.  96. 

Endorsement  thereon, 

RECORDER'S  COURT,  City  of  Newbubgh. 

Before Recorder. 

THE  PEOPLE  ) 

AGAINST  ) 

W  arrant. — Recorded  on  page served  the day  of 

188    ,  by  officer 

To  the  sheriff,  or  any  other  officer  of  the  Peace  in  the  County  of  Orange  : 
You  are  hereby  empowered  and  directed  to  arrest  the  within  named  defend- 
ant      on  Sunday  or  in  the  night-time. 

C.  L.  Waring, 

Recorder,  City  of  Newburgh. 
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No.  97. 

Return  where  all  the  defendants  cannot  be  found. 

I  have  arrested  the  within and ,  and  have  them  here 

in  my  custody,  but  the  within-named cannot  be  found. 

Dated,  etc. 

Constable. 


No.  98. 

Return  where  the  magistrate  issuing  the  warrant  is  absent,  §§  163, 166. 

As  within  commanded,  I  have  arrested  the  within-named  defendant,  and  I 
hereby  return  that  on  making  the  arrest  I  forthwith  brought  the  said  defendant 
to  the  office  of  the  magistrate  who  issued  the  warrant,  but  that  the  said  magist- 
rate was  absent  therefrom. 

Dated,  etc. 


Constable, 


No.  99. 
Return  when  the  magistrate  issuing  the  warrant  has  gone  out  of  office. 

I  hereby  certify  that  I  have  arrested  the  within  named  defendant,  and  that  it 
the  time  of  such  arrest,  the  magistrate  issuing  the  warrant,  had  ceased  to  be 
such  magistrate  by  the  expiration  of  his  term  of  office  [or  otherwise]. 

Dated,  etc. 


Constable. 


No.  100. 

Warrant  after  prisoner  has  escaped  or  been  rescued,  §  828. 

€TATE  OF  NEW  YORK,  1       . 
County  of  j 

IN  THE  NAME  OF  TIIE  PEOPLE  OF  TIIE  STATE  OP  NEW  YORK : 
To  [as  in  No.  17.] 

Information  upon  oath  having  been  this  day  laid  before  me  by 

a  constable  of  this  county,  to  whom  a  warrant  had  heretofore  been 
issued  for  the  arrest  of  that  he  had  arrested  the  said  by 

virtue  thereof,  and  that  the  said  had  afterwards  at  the  city  of 

in  said  county  of ,  on  the  tenth  day  of ,  escaped  [or  been 

rescued]  from   the  custody  of  said  You  are,  therefore,  again  com- 
manded to  forthwith  apprehend  the  said  and  bring  him  before  me  at 

my  office  in  the  of ,  in  said  county  of aforesaid, 

to* be  dealt  with  according  to  law,  or  in  case  of  my  absence  or  inability  to  act, 
before  the  nearest  and  most  accessible  magistrate  in  this  county. 

Dated,  etc. 


Justice  of  the  Peacs. 


No.  101. 

§§  827-828.     Warrant  for  the  arrest  of  a  fugitive  from  another  state. 
[Formal  part  as  in  No.  94.] 

Information  upon  oath  having  been  this  day  laid  before  me  by thai 

had  committed in  the  State  of on  the day 

J>f ,18    ,  and  is  now  a  fugitive  from  justice  in  the  county  of 

in  this  state, 
You  are  therefore  commanded  forthwith  to  arrest  the  above-named 
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and  bring  him  before  me  at  my  office  In  the of .,  N.  Y.,  or  in 

the  case  of  my  absence  or  inability  to  act,  before  the  nearest  and  most  acces- 
sible magistrate  in  this  county. 
Dated,  etc  Jus.  of  the  Peace. 


No.  102. 

§  829.     Form  of  commitment  of  fugitive,  etc. 
STATE  OF  NEW  YORK,         I      . 
County  of ,  J     » 

The  within  named  having  been  brought  before  me  under  this  war- 

rant, and  it  appearing  to  me  that  from  an  examination  by  me  had,  that  he  is 
guilty  of  the  crime  charged,  and  that  he  is  a  fugitive  from  justice  as  therein  sot 
Forth,  I  therefore  commit  the  said  to  the  sheriff  of  the  county  of 

[or  to  the  keeper  of  the  common  jaill  for  the  space  of  thirty  days  [or 

other  reasonable  time],  or  until  he  shall  be  discharged  by  due  course  of  law. 

Dated,  etc. 

Jus.  of  the  Peace. 


No.  103. 
$  832.    Notice  to  district  attorney  of  commitment  of  a  fugitive  from  justice. 

To ,  district-attorney  of county: 

Sin. — Please  lo  take  notice  that  I  have  this  day  committed                     a  fugi- 
tive from  justice  from  the  State  of ,  charged  with  the  crime  of 

committed  in  said  state  of ,  to  the  sheriff  of county  to  await 

the  action  of  the  authorities  of  the  State  of aforesaid. 

Dated,  etc. 

Yours,  etc.. 

Committing  Magistrate. 

No.  104. 

Notice  to  the  governor,  etc,  of  the  State  having  jurisdiction  of  the  fugitive. 

(§  833.) 

To  Hon ,  Governor  of  the  State  of : 

Sib, — The  sheriff  of county,  State  of  New- York,  has  in  charge 

and  subject  to  your  action  oue  charged  with committed 

within  your  State  on  the  ....  day  of T 18    .    Awaiting  your  motion, 

I  remain, 

Very  respectfully  yours, 


DisL  Atty.  of Co.,  N.  Y. 


No  105. 

§  151.  Warrant  for  Seizure  of  Gaming  Apparatus, 

-COURT'    U: 

or ,  ) 

In  the  name  of  the  people  of  the  stats  of  New  York  :  To  any  peace  officer  of 

the  county  of : 

Whereas,  complaint  on  oath,  has  been  daly  made  before  me, a 

justice of  the .  of ,  that  one 


We,  therefore,  command  you  forthwith  to  arrest  the  said to  make 

diligent  search  for  such  property,  tables,  devices  or  apparatus;  and  after  de- 
manding entrance,  to  break  open  and  enter  said  house  or  place,  and  any  house 
or  place  wherein  such  such  gambling  tables,  establishment,  devices  or  apparatus 
shall  be  kept,  and  to  seize  the  aforesaid  gambling  tables,  establishment,  appara- 
tus or  devices,  and  deliver  the  same  to of  the ,  and  to 

return  this  warrant  with  your  doings  thereon  indorsed,  tome,  the  said , 

at  the in  the  said of ,  or,  in  case  of  my 

20 
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absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magistrate  In 
the  county  of Hereof  fail  not  at  your  peril. 

Witness  the  said ,  at  the of ,  in  the 

county  aforesaid,  the day  or ,18  ... 

[Signaturt.] 

By  virtue  of  the  within  warrant  I  have  seized  the  following: 

Dated , ,18  ... 


No.  106. 


i 


§  151.    Warrant  as  to  Female  Under  Sixteen  Tears, 
Living,  etc:,  in  House  of  Prostitution. 
POLICE  COURT, 
County  of 

In  the  name  of  the  people  of  the  state  of  New  York  :  To  any  peace  officer  of 
the  county  of : 

Whereas,  complaint  has  this  day  been  made  by ,  of  the  

of ,  in  the  county  of ,  on  oath,  before ,  a 

jusLice  of  the of ,  that  on  the day  of  

18      ,  at  the  ,  in  said  county,  one ,  a  female  child,  of  tli< 

age  of years,  is  living,  detained  and  kept  in  a  house  and  place  No. 

street,  in  said of ,  f or  the  purposes  of 

prostitution;  and  whereas,  in  the  judgment  of  said  justice,  said h&s 

just  and  reasonable  cause  to  suspect  that  said  child  is  so  living,  detained  and 
kept  as  aforesaid,  against  the  peace  of  the  people  of  the  state  of  New  York,  and 
the  form  of  the  statute  in  such  case  provided: 

We,  therefore,  command  you  forthwith  to  enter  and  search  said  house  and 
place,  and  bring  said  child,  together  with  all  persons  occupying  said  house  or 

place  or  in  charge  thereof,  before  the  said ,  at  the  in  the 

said of ,  with  this  warrant,  and  a  return  of  your  doings 

thereon  indorsed,  to  be  dealt  with  according  to  law.  Hereof  fail  not  at  your 
peril. 

Witness,  the  said ,  at  the  of ,  in  the  county 

aforesaid,  the    day  of ,18 

[Signature.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named 

and  now  have  her  before  the  magistrate  by  whom  this  warrant  was  issued. 

Dated ,18      .  • 


No.  107. 

Warrant  for  habitual  criminal,  §  512  subdiv.  1,  §  899,  sub.  9. 

STATE  OF  NEW  YORK,    )         . 
County  of  ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To  

Whereas,  Complaint  has  this  day  been  made  by   of  the of 

on  oath,  before one  of  the  justices  of  the  peace  of  the 

(or  police  justice)  of  the  said  city,  that  on  the  day  of 

18  at  the  in  said  county,  one who  is  an  habitual  crimi- 
nal, was  found  in  possession  of a  deadly  weapon   and  in   possession 

of tool,  instrument  or  material  adapted  to  and  used  by  crimi- 
nals for  the  commission  of  crime,  wthout  being  able  to  account  there- 
for to  the  satisfaction  of  the  said  justice,  against  the  peace  of  the  people 
of  the  state  of  New  York,  and  the  form  of  the  statute  in  such  case  provided; 

we  therefore  command  you  forthwith  to  take  the  body  of  the    said 

and  bring  h      before  the  said ,  at  the court-room,  in  the 

said  ,  with  this  warrant,  and  a  return  of  your  doings  thereon  indorsed, 

to  be  dealt  with  according  to  law.    Hereof  fail  not  at  your  peril. 
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Witness,  the  said at  the In  the  county  aforesaid,   the 

day  of 


Justice  of  the  Peace  (or  Police  Justice). 


No.  108. 


Id.  Warrant  to  Prevent  Prize  Fights,  Cruelty 
to  Animal,  etc. 
Court  1 

OF  ,  ) 

In  the  name  of  the  people  of  the  state  of  New  York  :  To  any  sheriff,  consta- 
ble, marshal  or  policeman  of  the  city  and  county  of ,  greet- 
ing: 

Whereas,  has  made  oath,  to  and  before  me,  ,  a...  justice 

in  and  for  the of : ,  that  he  has  just  and  reasona- 
ble cause  to  suspect,  and  does  suspect,  that  certain  of  the  provisions  of  law  relat- 
ing to  and  effecting  animals,  and  to  prevent  prize  fights  and  fights  among  game 
animals,  and  for  the  prevention  of  cruelty  to  animals  ;  are    being  and   are 

about  to  be  violated  by at  and  within  the  particular  building   and 

place  within  the  city  and  county  aforesaid,  known  as ,  and  now  occu- 
pied, kept  and  used  by 

Now,  therefore,  I, a  .  .• justice as  aforesaid,  do  autho- 
rize you  to  enter  and  search  the  said  building  and  place  within  the 

and of ,  known  as ,  and  to  arrest  the  said by 

whatsoever  names  they  may  he  known  or  called,  or  any  or  either  of  them  there 
present  found  violating  any  of  said  laws,  and  to  bring  such  persdn  when  so  arrest- 
ed before  the  nearest  magistrate  of  competent  jurisdiction  to  be  dealt  with 
according  to  law.     Hereof  fail  not  at  your  peril. 

Witness,  the  said ,  at  the of ,  in  the  county  afore- 
said, the day  of ,18 

[Signature.] 
§  193. 

The  within  named ,  having  been  brought  before  me  under  this  war- 
rant,   committed  for  examination  to  the  sheriff  of  the  county  of 

§  170. 

I  do  hereby  order  and  direct  that  the  arrest  on  within  warrant  may  be  made 
on  Sunday  or  at  night. 

No.  109. 

§§  151-4.  Warrant  of  Arrest  for  Misdemeanor. 
court,  county  of ,  ss: 

In  the  name  of  the  people  of  the  state  of  New  York.  To  any  peace  officer  in 
the  county  of ; 

Information  upon  oath  having  been  this  day  laid  before  me,  that  the  crime  of 
has  been  committed,  and  accusing thereof: 

You  are  therefore  commanded  forthwith  to  arrest  the  above  named 

and  bring  h. ...  before  me  at  the court,  m  the of , 

in  the county  of or  in  case  of  my  absence  or  inability  to 

act,  before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  the of this  day  of  ,  18      . 


No.  110. 

§  157.  Proof  of  Justice's  signature. 

of county  of ss: 

being  duly  sworn  says,  that  he  resides  in  the of , 

that  the  name  of ,  signed  to  the  above  warrant  of  arrest,  is  the  hand- 
writing of  ,  who  is  a   justice of  the of 

,  in  the  county  of ,  by  whom  the  above  warrant  was  issued. 

Sworn  before  me,  this day  of 18      . 
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No.  111. 

Id.  Return. 

By  virtue  of  the  within  warrant  I  have  arrested  the  within  named 

at in  the  county  of and  now  have  h       before  the  magis- 
trate by  whom  this  warrant  was  issued,  or  before a  magistrate  in  the 

said  county  of he  having  required  me  to  do  so. 

Dated  at the day  of 18      . 

[Signature.] 
§  156.  Endorsement  upon  Warrant 
This  warrant  may  be  executed  in  the  county  of 

No  112. 

§  159.  Undertaking  to  Appear  Before  Magistrate  Issuing 
Warrant  Taken  in  the  County  of 

County  of ss: 

We, of in  the  county  of by  occupation  a 

defendant,  and of in  the  county  of by  occupation  * 

and of  in  the  county  of   by  occupation  i 

sureties,  acknowledge  ourselves  jointly  and  severally  to  owe  the  people 

of  the  state  of  New  York,  each  the  sum  of hundred  dollars,  to  be  made 

and  levied  of  our  respective  goods  and  chattels,  lands  and  tenements,  to  the  use 
of  the  said  people,  if  default  shall  be  made,  in  the  condition  following: 

The  condition  of  this  recognizance  is,  that,  whereas  information  has  been 

made  on  oath,  before a justice  for  the ,  thai 

on  the *  day  of    ,18      ,  at  the f  in  said  county,  the 

crime  of was  committed,  and  accusing thereof.     And,  where- 
as, the  said justice  as  aforesaid,  did,  on  the day  of, 

,18      ,  duly  issue  a  warrant  for  the   arrest  of  said And, 

whereas,  the  said  has  been  duly  arrested  in  the  county  of , 

and  having  required  the  officer  making  the  arrest  to  take  him  before  a  magis- 
trate in  the  said  county  of ,  he  has  this  day  been  duly  brought  before 

me,  the  undersigned,  one  of  the of  said  county  of 

Now,  therefore,  if  the  said shall  personally  be  and  appear  before  the 

said justice aforesaid,  at  the ,  in  the afore- 
said, on  the day  of ,18      ,  at o'clock  in  the 

noon,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue;  and  we,  the  said  sureties,  will  pay  to  the.  people  of  the  state  of  New 

York  the  said  sum  of hundred  dollars. 

Taken,  subscribed  and  acknowledged  before  \ 
me  this day  of ,18      .         ) 

Add  Justification. 

[Signature] 

No.  113. 

§  159.  Certificate  of  admission  to  bail. 

I,  justice  of  of  the  of   do  hereby 

certify,  that  I  have,  this day  of 18      admitted  the  within 

named to  bail  for  his  appearance  before  the  magistrate  named  in  the 

within  warrant,  and  taken  bail  from     h    accordingly. 

[Signature] 

No.  114. 

$  117,  SubcL  3.  Information  Against  Person  Arrested 
Without  Warrant,  for  Committing  a  Felony. 

.., county  of  ,  ss: being  duly  sworn,  deposes  and 

says  : 

That  he  is  a  peace  officer  in  the aforesaid  ;  that  having  reasonable 

cause  for  believing  that  one   committed  the  crime  of    in 

he  arrested  him  without  a  warrant  on  the  day  of  ,18  , »' 
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said  ;  that  the  grounds  of  deponent  for  believing  that  said committed 

said  crime  are  as  follows: 

Taken,  subscribed  and  sworn  to  before  me,   1 

thisdayof ,18      J 

[Signature,] 

No.  115. 

§  188-9.  Statement  and  Questions  Put  to  Defendant 
by  Justice. 
court of county  of 18 

Before Justice. 

The  People 
vs. 

Before Justice 

The  defendant  immediately  on  being  brought  before  said  justice  was  informed 
by  said  justice  as  follows  : 

You  are  charged  with  the  crime  of 

Tou  have  the  right  to  the  aid  of  coimsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  are  had. 

Question.  Do  you  require  counsel  ?  If  you  do,  you  will  be  allowed  a  reason- 
able time  to  send  for  him,  and  the  examination  will  be  adjourned  for  that  pur- 
pose. 

Answer.     

( appeared  as  counsel  for  the  defendant,  or  no  counsel  appearing,  and 

after  waiting  a  reasonable  time  therefor,  the  said  justice  put  the  following 
questions  to  defendant) : 

Question.  Do  you  desire  an  examination  of  this  case,  or  do  you  waive  exami- 
nation and  elect  to  give  bail  ? 

Answer. 

[Signature*] 

No.  116. 
§  102.  Bail  for  Defendant's  Appearance  before  Justice. 
STATE  OF  NEW  YORK, 

County  op 

op 

The  People 
against 

defendant    . 

An  information  having  beeu  laid  before fEsq.,  justice  of  the  peace, 

charging ,  defendant    ,  with  the  offense  of ,  and  he  having  been 

brought  before  said  justice  for  an  examination  of  said  charge,  and  the  hearing 

thereof  having  been  adjourned  

We,    defendant    , 

residing  at ,  in  the of ,  county  of ,  N.  Y.,  by 

occupation  a ,  and surety,  residing  at ,  in  the 

of ,  county  of . . ,  N.  Y.,  by  occupation  a ,  hereby  under- 
take that  the  above-named ,  defendant    ,  shall  personally  appear  before 

the  said  magistrate,  during  the  said  examination,  or  that  we  will  pay  to  the 

People  of  the  State  of  New  York,  the  sum  of dollars. 

Dated  at ,  N.  Y.,     \ 

this.... day  of  ....18      .  i  \ 

[Signature.] 
STATE  OF,  NEW,  YORK,     ) 

County  op • J 

On  this day  of ,  A.  D.,-l&",  before  me,  the  subscriber, 

personally  came and ,  to  me  personally  known  to  be  the  same 

persons  described  in  and  who  executed  the  above  undertaking  of  bail,  and  sever- 
ally acknowledged  that  they  executed  the  same. 

[Signature.] 
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No.  117. 

Cora.TY.OF.::::o/::::::::[ss:  ju*tmc*tionofBaii. 

suret to  the  foregoing  undertaking  of  bail,  being  sworn,  says 

that  be  is  a  resident  of  and  a holder  within  the  state  of  New  York  and 

county  of and  is  worth dollars  over  all  the  debts  and  liabilities 

which  he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from 
levy  and  sale  under  an  execution. 
Sworn  to  before  me,  this     \ 

day  of ,  IS  ...      J 

Justice  qfihe  Peace. 
I  hereby  allow  the  foregoing  undertaking  of  bail,  and  approve  of  the  suret.. 

therein  named. 

Dated  this ,  day  \ 

of ,18      .     f 

[Signature,] 

No.  118. 

§  19S.  Commitment. 
The  within  named  A.  B.,  having  been  brought  before  me  under  this  warrant, 

is  committed  for  examination  to  the  sheriff  of  the  county  of ,  or  in  the 

city  and  county  of  New  York,  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York. 


Nc.  119. 

§  198.    Statement  of  Defendant 

Question — What  is  your  name  and  age  ? 

Answer — 

Question — Where  were  you  born  ? 

Answer — 

Question — Where  do  **ou  reside  and  how  long  have  you  resided  there  ? 

Answer — 

Question— What  is  your  business  or  profession  ? 

Answer — 

Question — Give  any  explanation  you  may  think  proper  of  the  circumstances 
appearing  in  the  testimony  against  you,  and  state  any  facts  which  you  think  will 
tend  to  your  exculpation  ? 

Answer- 


No.  120. 

§  107. 
At  the  close  of  the  examination  of  the  witnesses  on  the  part  of  the  people,  the 
defendant  was  informed  by  me  of  h  . .  right  to  make  a  statement  in  relation  to 
the  charge  against  h.  .as  required  by  section  196  of  the  Code  of  Criminal  Proce- 
dure, and  after  being  so  informed,  .  .he  did  waive  h  . .  right  to  make  the  same. 

[Signature.] 


No  121. 

§  200.     Authentication. 

I, ,  a  justice of  the of do  hereby  certify 

that  at  the  close  of  the  examination  before  me  of  the  witnesses  on  the  part  of 
the  people  in  the  above  action,  I  informed  the  defendant  that  it  was  h  ..  right 

to  make  a  statement  in  relation  to  the  charge  against  h and  the  nature  of 

the  charge  was  stated  to  h ;  that  the  statement  was  designed  to  enable  h..-- 

if  h saw  fit  to  answer  the  charge  and  to  explain  the  facts  alleged  asainsi 

h ;  that  h was  at  liberty  to  waive  making  a  statement,  and  that  h...- 

waiver  could  not  be  used  against  h on  the  trial ;  that  after  being  so  informed 

h made  the  following  statement. 

Dated  at  the of ,  1 

this day  of 18      .J 

[Signature} 
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No  122. 

§  201.     After  Statement  or  Waiver. 
After  the  waiver  of  the  defendant  to  make  a  statement,  or  after  the  defendant 
made  a  statement,  the  following  witnesses  were  produced,  sworn  and  examined, 
by  and  on  behalf  of  the  defendant. 

[Signature.] 

No  123. 

§  224.    Testimony. 
The  People 
vs. 

Before  justice 18      • 

Arrested  by 

being  duly  sworn,  deposes  and  says  : 
Question — What  is  your  name  and  age  ? 
Answer — 

Question—  Where  do  you  reside  ? 
Answer — 

Question — What  is  your  business  or  profession  ? 
Answer — 

Court,  ) 

County  of  ,    J  ss* 

I ,  a justice  of  the of ,  do  hereby  certify 

that  the is  the  testimony  given  by ,  a  witness  sworn  on  the  part 

of  the ,  who  stated  his  name  to  be ,  his  age  to  be  ........    his 

business  or  profession  to  be 

Dated  at  the of ,  this day  of ,  18 

[Signature.] 

No.  124. 

§  227.  Indorsement  to  be  made  on  deposition 
and  statement  of  defendant  in  ca>  • 
of  prisoners  discharge, 

There  being  no  sufficient  cause  to  believe  the  within  named guilty  of 

the  offense  within  mentioned,  I  order  him  to  be  discharged. 

[Signature*} 

No.  125. 

§  207.    Order  of  discharge  when  defendant  is  in  jail 
TOLICE  COURT  (OK  JUSTICES'  COURT). 

STATE  OF  NEW  YORK.  [        . 
County.    \   ' '   * 
To  the  keeper  of  the  common  jail  of county  . 

You  are  hereby  required,  on  the  receipt  of  this,  to  discharge  from  your  cus- 
tody who  was  committed  to  jail  by  me, justice  of  the  peace 

of county,  charge  with  the  offense  of  [set  out  in  the  charge]. 

Dated,  etc, 


Justice  of  the  Peace  (or  Police  Justice). 


No.  126. 

Commitment  for  further  examination 
POLICE  COURT  (or  JUSTICES'  COURT). 

The  sheriff  of county  will  receive  and  safely  keep  within  the  common 

jail  of  said  county  for  further  examination 

charged  before  me  with  the  offense  of  (set  forth  briefly  the  offense). 
Bated,  etc 


Police  Justice  (or  Justice  of  the  Peace). 
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No  127. 

§§  208,  209.  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  believed 
guilty. 
It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of lias  been  committed,  and  that  there  is  sufficient 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  be 

held  to  answer  the  same. 

[Signature.] 


No  128. 


§§  208,  209.  Indorsement  to  be  made  on   deposi- 
tions and  statement  of  defendant  if  belieTed 
guilty  and  crime  be  not  bailable. 
It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  committed,  and  that  there  is  sufficient 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  be 

held  to  answer  the  same,  and  that  he  be  committed  to  the  sheriff  of  the  county 
of 


[Signature.] 
No.   129. 

§  208,  216.  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  crime  be 
bailable  and  bail  taken. 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  committed,  and  that  there  is  sufficient 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  be 

held  to  answer  the  same  and  I  have  admitted  him  to  bail  to  answer  by  the  un- 
dertaking hereto  annexed. 

[Signature.] 


No  130. 


§§  208,  212.  Indorsement  to  be  made  on  deposi- 
tions and  statement  of  defendant  if  crime  be 
bailable  and  defendant  admitted  to  ball,  but 
bail  have  not  been  taken . 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime 

therein  mentioned  of has  been  committed   and  that  there  is  sufficient 

cause  to  believe  the  within  named guilty  thereof,  I  order  that  he  b»» 

held  to  answer  the  same,  and  that  he  be  admitted  to  bail  in  the  sum  of 

dollars,  and  be  committed  to  the  sheriff  of  the  county  of until  he  give 

such  bail. 

[Signature,] 


No.  131. 


§  209.  Indorsement  of  Commitment,  Offense  not 
Bailable. 

And  that  he  be  committed  to  the  sheriff  of  the  county  of ,  or  in  the 

city  and  county  of  New  York,  to  the  keeper  of  the  city  prison  of  the  city  of 
New  York. 

§  210.  Certificate  of  BtiL 
And  I  have  admitted  him  to  bail  to  answer,  by  the  trndertaking  hereto  an- 
nexed. 
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No.  132. 

§  212.  Order  for  Bail,  on  Committment. 
(Must  be  added  to  the  endorsement  mentioned  in  §  208.) 
And  that  he  be  admitted  to  bail  in  the  sum  of dollars,  and  be  com- 
mitted to  the  sheriff  of  the  county  of ,  [or  in  the  city  and  county  of 

New  York,  to  the  keeper  of  the  city  prison  of  the  city  of  New  York,]  until  lie 
give  such  bail. 

No.  133. 
CITY.  OF  NEWBURGH,    )  214.  Commitment 

Orange  County         j 

To  any  Constable  or  other  Officer  of  the  Peace  of  said  County,  and  to  the  Keeper 

of  the  Common  Jail  in  said  County  ; 

These  are,  to  charge  and  command  you,  the  said  Constable  or  other  officer  of 
of  the  Peace  of  said  County  in  the  name  of  the  People  of  the  State  of  New  York 
forthwith  to  carry  and  deliver  into  the  custody  of  the  said  Keeper  of  the  said 

Jail  the  body  of this  day  brought  before  the  undersigned,  Recorder  of 

said . ,  and  charged  upon  the  oath  of 

And  I,  the  said  Recorder,  after  having  examined  witnesses  on  oath,  and  the  said 

in  due  form  of  law  touching  said  charge  and  accusation, 

did  adjudge  that  said  offence  had  been  committed,  and  that  there  was  probable 

cause  to  believe  the  said to  be  guilty  thereof;  and  the  said not 

having  offered  sufficient  bail  for appearance  at  the  next  court,  having 

cognizance  of  such  offence,  and  in  which may  be  indicted,  for  and  the 

said  offence  not  being  bailable  by  me.  the  said  Recorder;  ]  and  you  the  said 

Keeper,  are  hereby  required  to  receive  the  said into  your  custody  in  thp 

said  Jail,  and there  safely  keep  for  want  of  sureties,  and  until 

shall  be  discharged  according  to  law. 

Given  under  my  hand  the day  of 18      

C.  L.  Waring,  Recorder. 


No.  134. 


§  192.  Bond  for  adjournment. 
recorders,  justice  or  other  court. 


|  ss: 


STATE  OF  NEW  YORK, 

COUNTY  OF  ORANGE, 

We,   in  said  County,  acknowledge  ourselves  to  be  severally  indebted 

to  the  People  of  the  State  of  New  York,  that  is  to  say  ;  the  said in  the 

sum  of dollars,  and  the  said in  the  sum  of dollars,  to 

be  well  and  truly  paid,  if  default  shall  be  made  in  the  condition  following:    .... 

The  Condition  of  this  Recognizance  is  such,  That  if  the  said shall 

personally  appear  before  the  Recorder  of  the of at  the 

police  court  to  be  held  in  and  for  the  said  city,  then  and  there  to  answer  to 

and  to  do  and  receive  what  shall  by  the  Court  be  then  and  there  enjoined  upon 
him,  and  shall  not  depart  the  Court  without  leave,  then  this  recognizance  to 
he  void,  otherwise  of  force. 

Taken,  subscribed  and  acknowledged,  the I 

day  of 18. . . ,  before  me.  ) 


No.   135. 

§  211.  Undertaking  to  Grand  Jury. 
Know  all  Men  by  these  Presents,  An  order  having  been  made  on  the 

day  of eighteen  hundred  and  ,  by a  Justice 

of  the  Town  of in  Orange  County,  and  State  of  New  York,  that 

be  held  to  answer  before  the of  said  County,  upon  a  charge  of 

upon  which  he  has  been  duly  admitted  to  bail  in  the  sum  of dollars 
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We, defendant  and of by  occupation ,  md 

of » by  occupation suret ,  hereby  undertake,  jointly 

and  severally  that   the  above  named  shall  appear  and  answer  the 

charge  above  mentioned,  in  whatever  Court  it  may  be  prosecuted  ;  and  shall  at 
all  times  render  himself  amenable  to  the  orders  and  process  cf  the  Court,  and 
if  indicted,  shall  appear  and  plead,  and  render  himself  into  the  jurisdiction  of  the 
Court ;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we  will  pay  to 
the  People  of  the  State  of  New  York  the  sum  of dollars. 

Sealea  with  our  seals,  and  dated  this day  of 18 

COUNTY  OF  ORANGE,  88. 

being  duly  sworn, says  that he  is  a holder  r 

the  State  of  New  York,  and  resides  in  the  County  of and  is  worth  th- 

sum  of Dollars,  over  and  above  all  debts  and  liabilities  and  property  ex- 
empt from  execution 

Sworn  to  before  me  this day  of ,18  

COUNTY  OF  ORANGE,  ss. 

On  this  day  of in  the  year  18 ,  before  me  personallr 

came to  me  known  to  be  the  individuals  described  in and  who 

executed  the  foregoing  bond,  and  they  acknowledged  that  they  executed  the 
same. 

ENDORSEMENT  THEREON.— 

I  approve  of  the  within  Bond,  both  as  to  its 
manner  and  form,  and  as  to  the  sufficiences  of 
the  sureties  therein. 


Dated 18. 


No  136. 

§215.  Undertaking  of  Witness  without  Sureties. 
court, county  of ,  ss  : 

I, ,  of  No street,  of  the ,  in  said  county.  Acknowl- 
edge myself  to  be  indebted  to  and  owe  the  people  of  the  state  of  New  York,  the 
sum  of hundred  dollars,  to  be  made  and  levied  of  my  goods  and  chat- 
tels, lands  and  tenements,  to  the  use  of  the  said  people — if  default  shall  be 
made  in  the  condition  following  : 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bonnden , 

shall  personally  appear  and  testify  at  the  next  court  of to  1m*  held  in 

and  for  the  said ,  to  give  evidence  as  a  witness  on  behalf  oi  the  klicI 

people  against arrested  and  held  to  answer  the  charge  of a* 

well  to  the  grand  jury  as  to  the  petit  jury,  and  do  not  depart  the  said  conrt 
without  leave  ;  then  this  recognizance  to  he  void  and  of  no  effect;  otherwise  to 

remain  in  full  force  and  virtue,  and  the  said will  pay  to  the  people  of 

the  state  of  New  York  the  said  sum  of hundred  dollars. 

Taken,  subscribed  and  acknowledged  before  me  this day  of 

18      . 

[Signature] 


No.  137. 

1 215,  216.  Undertaking  of  Witness  with  Sureties. 
.Court, county  of ss  : 


Be  it  remembered,  that  on  this day  of 18    of 

in  the  county  of by  occupation  a and of in 

the  county  of by  occupation  a and of in  the 

county  of by  occupation  a sureties,  personally  cam* 

before  me, justice  of  the  peace of  the of ,  in 

said  county,  and  acknowledged  themselves  each,  jointly  and  severally,  to  be  in- 
debted to  the  people  of  the  state  of  New  York,  in  the  sum  of hundred 

dollars,  to  be  made  and  levied  of  his  goods  and  chattels,  lands  and  tenements  to 
the  use  of  the  said  people,  if  default  shall  be  made  in  the  condition  following: 
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The  condition  of  this  recognizance  is  such  that  if  the  bounden shall 

personally  appear  and  testify  at  the  next  court to  beheld  in  and  for  the 

said  city  or  county  of ,  to  give  evidence  as  a  witness  on  behalf  of  the 

said  people,  against ,  arrested  and  held  to  answer  the  charge  of , 

as  well  to  the  grand  jury  as  to  the  petit  jury,  and  do  not  depart  the  said  court 
without  leave,  then  this  recognizance  to  be  void  and  of  no  effect;  otherwise  to 
remain  in  full  force  and  virtue.  The  said  sureties  will  pay  to  the  people  of  the 
state  of  New  York  the  said  sum  of hundred  dollars. 

Taken,  subscribed  and  acknowledged  the  day  and  year  first  above  written,  be- 
fore me. 

Signature.] 

Add  justification. 


No.  138. 


Court,  I 

of  .J 

The  People 
vs. 


§216.  Order  that  Witness  give  Security  for 
Appearance. 


Whereas, ,  a  witness  examined  before  me,  on  the  part  of  the  people 

in  the  above  action,  is  a  material  witness  for  the  people  therein;  and  whereas,  I 

am  satisfied  by  proof  on  oath  that  there  is  reason  to  believe  that  said 

will  not  appear  and  testify  on  the  part  of  the  people  at  the  next  court  of 

to  be  held  in  and  for  the  county  of ,  to  which  the  statements  and  depo- 
sitions in  the  above  action  are  to  be  sent,  I  do  hereby  order  that  the  said 

enter  into  a  written  undertaking  in  the  sum  of hundred  dollars,  with 

surety  ....  that    he  will  appear  and  testify  on  the  part  of  the  people  at 

the  next  court  of to  be  held  in  and  for  the  county  of 

Dated .the day  of ,18     . 

[Signature.] 


No.  139. 


{  218.  Commitment  for  Neglecting  to  give  Security 
for  Appearance. 

|ss: 

To of  the  said  city,  greeting: 

Whereas,  it  appears  by  the  examination  of taken  on  oath,  on  the 

day  of ,18    before  me, ,  a  justice  of  the  peace  of  the 


Court, 

County  of 


of as  a  witness  upon  a  charge  made  on  oath  by  the  said. 

..Th     "       " 


before  me,  the  said  justice,  against That  he,  the  said ,  is  a  ma- 
terial witness  against  the  said in  regard  to  the  said  charge. 

And  whereas,  being  satisfied  by  due  proof  on  oath,  that  there  was  good  reason 

to  believe  that  the  said would  not  fulfill  the  conditions  of  a  recognizance 

to  appear  and  testify  as  a  witness  on  the  trial  of  the  said unless  se- 
curity was  required  for  that  purpose,  I,  the  said  justice,  did  require  the  said 

to  enter  in  a  recognizance,  with  two  sufficient  sureties,  in  the  sum  of 

dollars,  conditioned  for  his  personal  appearance  at  the  next  court , 

to  be  held  in  and  for  the  county  of ,  to  testify  and  give  evidence  on  be- 
half of  the  people  against  the  said for  the  offense  aforesaid:  whereupon 

the  said neglected  and  refused,  and  still  doth  neglect  and  refuse  to 

enter  into  such  recognizance  with  such  sureties  as  aforesaid. 

These  are,  therefore,  to  command  you,  in  the  name  of  the  people  of  the  state 

of  New  York,  the  said forthwith  to  convey  and  deliver  into  the  custody 

of  the  said ,  the  body  of  the  said 

And  you,  the  said ,  are  hereby  required  to  receive  the  said 

into  your  custody,  in  the  place  provided  by  you,  pursuant  to  the  statute  in  such 
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case  made  and  provided,  for  the  detention  of  witnesses  who  are  inable  to  furnish 
security  for  their  appearance  in  criminal  proceedings,  and  h. . .  there  safely  keep 
until  lie  shall  enter  into  such  recognizance,  with  such  surety  as  aforesaid,  or  be 
otherwise  discharged  according  to  law.     Hereof  fail  not  at*your  peril. 

Witness  the  said at  the of and  county  aforesaid, 

the day  of ,18 

[Signature] 

No.  140. 

§  227.  Order  to  draw  grand  jury* 


In  the  Matter  of  DRAWING  GRAND  \ 
JURORS,  etc.  ( 

A i  a  special  term  of  the  supreme  court,  held  at  the  chambers  of  Hon. 

in  the  city  of ,  on  the 

Present  —  Hon , Court 

It  is  hereby  ordered  that  the  clerk  of draw  according  to  law  a  grind 

jury  to  serve  at  the  next  court  of  sessions  of  county,  to  beheld  at  the 

court-house  on  the  26th  day  of  June,  18  . .. 

Dated  June  1,  18     .. 


No.  141. 

§  227.  Order  of  board  of  supervisors  to  draw  grand  jury. 
At  a  regular  meeting  of  the  board  of  supervisors  of  county,  held  in 

the  city  of           on  the  1st  day  of  June,  18    ,  it  was,  by  unanimous  consent,. . . 
Resolved,  That ,  the  clerk  of  be  and  he  is  hereby  ordered 

to  draw,  according  to  law,  a  grand  jury  to  serve  at  the  next  court  of  sessions  of 

Rensselaer  county,  to  be  held  at  the  court-house  in  the  city  of  on  the .. .. 

....  day  of  June,  18  . . . 
Dated  June ,18  ... 


Chairman  of  Board  of  supervisors,  County. 


No.  142. 

Indorsement  of  clerk  upon  copy  of  order  drawing  grand  jury,  §  227. 

I, clerk  of  the  board  of  supervisors  of  county,  hereby 

certify  that  the  within  is  a  faithful  copy  of  an  order  issued  by  the  board  of  su- 
pervisors, passed  June  1,  18  ..,  and  the  whole  thereof. 


Clerk  of  Board,  eta 


No.  143. 

§  245.     Oath  of  Foreman  of  Grand  Jury 

You,  as  foreman  of  this  grand  jury,  shall  diligently  inquire  and  true  present- 
ment make,  of  all  such  matters  and  things  as  shall  be  given  you  in  charge;  the 
co.insel  of  the  people  of  this  state,  your  fellows  and  your  own  you  shall  keep  se- 
cret; you  shall  present  no  person  "from  envy,  hatred  or  malice,  nor  shall  you 
leave  any  one  unpresented  through  fear,  favor,  affection  or  reward,  or  hope 
thereof;  but  you  shall  present  all  things  truly  as  they  come  to  your  knowledge, 
according  to  the  best  of  your  understanding.    So  help  you  God  ! 
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No.  144. 

§  246.  Oath  of  Grand  Jurors. 
The  same  oath  which  your  foreman  has  now  taken  before  you  on  his  part,  you 
and  each  of  you  shall  well  and  truly  observe  on  your  pare    So  help  you  God  ! 


No.  145. 

§  247.  Separate  Oath  of  Grand  Jurors. 
If,  after  the  foreman  and  the  grand  jurors  then  present  are  sworn,  any  other 
grand  juror  appear,  and  be  admitted  as  such,  the  oath,  as  prescribed  in  section 
240,  must  be  administered  to  him,  commencing,  ''  You,  as  one  of  this  grand 
jury,"  and  so  on,  to  the  end  of  section  245,  supra. 


No.  146. 

Oath  to  witness  before  Grand  Jury. 
Do  you  solemnly  swear  that  the  testimony  you  shall  give  before  this  grand 

inquest  of  the  county  of in  the  matter  wherein stands  charged 

with  the  crime  of shall  be  the  truth,  the  whole  truth,  and  nothing  but 

the  truth,  so  help  you  God. 


No.  147. 

§  26S.  Indorsement  of  indictment. 
A  truebilL 

(Signed.)  

Foreman  of  the  grand  jury. 

No.  14a 

Indorsement  where  no  indictment  found. 
No  bill  found. 

(Signed.)  

Foreman  of  the  grand  jury. 


No.  149. 

§  276.    Indictment,  General 
CRIMINAL  TERM   OP   SUPREME   COURT   OF  THE  COUNTY   OP 


County  Court  of  the  County  of. 

The  People  of  the  State  of  New  York  ] 


The  grand  jury  of  the  [here  insert  the  name  of  the  county,  or  of  the  city,  or 
of  the  city  and  county,  in  which  the  indictment  is  found],  by  this  indictment 
accuse  A.  B.  of  the  crime  of  [here  insert  the  name  of  the  crime,  if  it  have  one, 
such  as  treason,  murder,  arson,  manslaughter,  or  the  like,  or  if  it  be  a  misde- 
meanor, having  no  general  name,  such  as  libel,  assault,  or  the  like,  insert  a 
brief  description  of  it  as  it  is  given  by  statute];  committed  as  follows: 

The  said  A.  B.,  on  the day  of eighteen  hundred  and. , 

at  the  town  [or  city  or  village,  as  the  case  may  be],  of in  this  county 

[here  set  forth  the  act  charged  as  an  offense]. 

A.  B., 
District  Attorney  of  the  county  of 
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No.  150. 

§  301  Bench  Warrant 
STATE  OF  NEW  YORK,  \ 
County  of  Okange.       S 

In  the  name  of  the  people  of  the  State  of  New  York: 
To  sny  peace  officer  in  this  state. 

An     indictment  having  been  found    on    the day  of eighteen 

hundred  and  in  the  court  of ,  in   and   for  said  county, 

charging with  the  crime  of '.. 

You  are  therefore  commanded  to  arrest  the  above  named and  bring 

him  before  the  court  of to  answer  the  indictment,  or  if  the  court  have 

adjourned  for  the  term,  that  you  deliver  him  into  the  custody  of  the  sheriff  of 
the  County  of  Orange. 

City  of ,  the day  of eighteen  hundred  and  

By  order  of  the  court. 

District  Attorney  of  the  County  of 

Clerk  or 

§  303.    Indorsement  on  Bench  Warrant,  Offenst 
Bailable. 
The  defendant  is  to  be  admitted  to  bail  in  the  sum  of dollars. 


No.  151. 
§  313.    Affidavit  to  set  Aside  Indictment. 
CRIMINAL  TERM  OP  THE  SUPREME  COURT. 


THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK  i 

against 

JOHN  DOE.  I 


STATE  OF  NEW  YORK,  ) 

County  OF ) 

being  duly  sworn,  say*  that  he  is  the  attorney  for  the  shore 
named  defendant,  and  that  he  has  examined  the  indictment  presented  to  this 
court  by  the  grand  jury  at  the  present  term,  charging  the  said  defendant  with 
the  crime  of  thai  said  indictment,  when  returned   to  this  court.  wa«  in- 

dorsed a  "  true  bill,"  but  was  not  signed  by  the  foreman  of   the  grand  jury  as 
required  by  section  2<>S  of  the  Code  of  Criminal  Procedure.     Deponent  furuVr 

says  that ,  the  district  attorney  of  this  county,  was  present  in  the 

room  at  the  time  when  the  members  of  said  grand  jury  were  giving  their  vota 
on  said  indictment. 


Sworn  before  me,  \ 
18       .   \ 


No  152. 


§  317.    Order  Setting  Aside  Indictment 
CRIMINAL  TERM  OF  THE  SUPREME  COURT. 


PEOPLE  OP  THE  STATE  OP  NEW  YORK  i 

against 

JOHN  DOE.  I 


At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  held, 
etc. 

On  reading  and  filing  the  affidavit  of in  support  of  a  motion  to 

set  aside  the  indictment  in  the  above  entitled  action,  and  after  hearing  aid 

in  support  of  said  motion,  and  Hon ,  district  attorney  of 

county,  opposed  thereto,  and  it  appearing  that  the  irregularities  ** 
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forth  in  said  affidavit  are  true,  it  is  hereby  ordered  that  said  indictment  be  and 
the  same  is  hereby  set  aside,  and  that  said  defendant  be  discharged  from  custody 
and  his  bail  be  exonerated  [or  that  the  case  be  again  submitted  to  the  grand 
jury  for  consideration]. 

By  order  of  the  court.  

Dated  etc.  Clerk 


No.  153. 

§  319.    Order  of  discharge  if  new  indictment  is  not  found  by  next  grand  jury, 
[Formal  part  as  in  No.  152.] 

It  appearing  to  the  satisfaction  of  the  court  that  the  indictment  of 
was  set  aside  at  the  last  term  of  this  court,  and  the  present  grand  jury  having 
been  discharged  without  finding  a  new  indictment  against  said  now  on 

motion  of ,  his  attorney,  it  is  hereby  ordered  that  he  be  discharged 

from  custody  and  his  bail  be  exonerated. 

By  order  of  the  court. 

Dated,  etc.  

Clerk. 


No.   154. 
§  324.    Demurrer  to  indictment. 

CRIMINAL  TERM  OF  SUPREME  COURT— County. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ) 

against  > 

The  defendant  above  named,  demurs  to  the  indictment  presented 

by  the  last  grand  jury,  on  the day  of ,18   ',  charging  him  with 

the  crime  of on  the  following  grounds: 

First.  That  the  crime  set  forth  in  the  indictment  was  committed  in  the  county 
of ,  and  was  not  within  the  jurisdiction  of  this  court. 

Second.  The  facts  stated  in  said  indictment  do  not  constitute  a  crime. 

Wherefore  this  defendant  asks  judgment  of  the  court  that  he  be  dismissed 
and  discharged  from  the  said  premises  specified  in  said  indictment. 

Dated,  etc. 

Attorney  for  Defendant. 


No.  155. 

§  334.  Pleas. 

If  the  defendant  plead  guilty  to  the  crime  charged  in  the  indictment,  the  de- 
fendant pleads  that  he  is  guilty. 

If  he  plead  guilty  to  any  lesser  crime  than  that  charged  in  the  indictment,  the 
defendant  pleads  guilty  to  the  crime  of [naming  it]. 

If  he  plead  not  guilty,  the  defendant  pleads  not  guilty. 

If  he  plead  a  former  conviction  or  acquittal:  thedefendant  pleads  that  he  has 
already  been  convicted  [or  acquitted,  as  the  case  may  be],  of  the  crime  charged 
in  this  indictment,  by  the  judgment  of  the  court  of [naming  it],  ren- 
dered at [naming  the  place],  on  the day  of 


No.   156. 

Plea  of  insanity. 
[Formal  part  as  in  No.  154.]    The  defendant  herein,  on  being  ar- 

raigned on  the  indictment  charging  him  with  the  crime  of  arson,  pleads  not 
Siilty  thereto,  and  also  further  pleads  that,  at  the  time  or  times  charged  in  th* 
dictment,  he  was  of  unsound  mind  and  wholly  irresponsible  for  his  acts. 
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No.    157. 

§  846.  Affidavit  for  Removal  and  Stay. 
COURT  OF OF COUNTY. 

THE   PEOPLE  OF  TUE  STATE  OF  NEW  YORK,  ) 

against,  J 

City  and  county  of ss: 

of  said being  duly  sworn  says,  that  he  is  the  defendant  in  the 

above  entitled  criminal  action.     That  he  has  been  indicted  by  the  grand  jury  of 

county for  the  offense  of which  offense   is  more 

specifically  defined  and  is  alleged  to  be  in  the  indictment  under  the  provisions 

of   That  said  indictment  was  returned  by  the  said grand 

jury  on ihe day  of 18  . . ,  to  the  court  of in 

and  for  the  county  of ;  that  deponent  was  arraigned  on  said  indictment 

on  the day  of 18  . . ,  and  as  deponent  is  informed  by  his  coun- 
sel and  verily  believes  the  trial  of  said  indictment  against  him  has  been  set 

down  for  trial  on  the day  of 18  . . ,  in  said  court  of 

that  as  deponent  is  informed  and  verily  believes  that  this  action  against  depo- 
nent involves  the  decision  of  very  important  matters,  as 

That  great  popular  prejudice  and  feeling  have  been  aroused  by  ex  parte  ex- 
aminations as  to,  etc. 

Deponent  further  says  that  the  crime  charged  against  him  as  he  is  advised  and 
verily  believes  is  a and  upon  conviction  he  could  be  subjected  to  im- 
prisonment in  a  state  prison  for 

Deponent  further  says  that  as  he  is  advised  by  his  counsel who  re- 
sides in  the of to  whom  he  has  fully  and  fairly  stated  the  cue 

in  this  action,  he  has  a  good  and  substantial  defense  upon  the  merits,  to  the 
indictment  in  this  action  as  he  is  advised  by  his  said  counsel  after  such  state- 
ment made  as  aforesaid  and  as  he  verily  believes;  deponent  further  says  that 
he  is  advised  by  his  said  counsel  that  this  is  a  proper  case  to  be  presented  to  the 

<:ourt  of and  that  his  said  counsel  intends  in  good  faith  and  on  behalf 

of  deponent  to  make  application  to  the  supreme  court  for  the  removal  of  said 

indictment  into  the  court  of ,  and  therefore  deponent  desires  that  an 

order  may  be  granted  staying  the  trial  herein  upon  said  indictment  until  a 
proper  application  can  be  made  for  the  removal  of  said  indictment  and  until  a 
decision  upon  said  application.  Deponent  further  says  that  he  is  advised  and 
verily  believes  that  such  an  application  for  removal  can  only  be  made  to  the 
supreme  court,  upon  notice  of  at  least  ten  days  to  the  district-attorney  of  the 
county  where  the  indictment  is  pending,  and  that  therefore  the  first  opportunity 
that  his  counsel  would  have  to  present  such  application  would  be  at  the  special 

term  of  the  supreme  court  which  is  stated  to  be  held  on  the of 

18   . . ,  which  would  be  the day  of 18   ... 

Deponent  further  says  that  no  other  previous  application  has  been  made  for 
the  order  desired  herein. 


No.  isa 

§  346.  Notice  to  District  Attorney. 

COURT  OF OF COUNTY: 

The  People  of  the  State  of  New  York,    I 
against,  ) 

Please  take  notice,  that  upon  an  affidavit  of dated ,18   •» 

hereto  annexed ,  and  the  order  staying  the  trial  of  the  indictment  herein, 

dated ,18   . .,  copies  of  which  have  heretofore  been  served  upon  you 

and  upon  the  indictment  against  the  defendant  herein,  a  motion  will  be  made  at 
a  special  term  of  the  supreme  court  of  the  state  of  New  York,  to  be  held  at  the 

at  the of New  York,  on  the day  of, 

18   . . ,  at  the  opening  of  the  court  on  that  day,  or  as  soon  as  counsel  can  be  heard, 
for  an  order  to  remove  the  indictment  presented  by  the  grand  jury  to  the  courtof 

of    county,  against   the  defendant  from  the  said  court  of 

of county  to  the  court  of of county,  and  for 

such  other  and  further  relief  as  may  be  just,  and  the  court  deem  proper  to  grant. 

Dated ,18    

Yours,  <fec, 

Att'y  for  defendant. 
To ,  district  attorney  of county. 


Or  Criminal  Procedure.  45 

No.  159. 

Order  on  application  removing  indictment  from  County  Court  to  Supreme 

Court. 

SUPREME  COURT County. 

The  People  of  the  State  of  New  York 
against 

At  a  special  term  of  the  supreme  court  of  the  State  of  New  York,  held  at  the 
court-house,  in  the  city  of on  the day  of ,  A.  D.  18    . 

Present :  Hon ,  Justice  Supreme  Court. 

Upon  reading  and  filing  the  foregoing  application  of  and  a  certified 

copy  of  the  indictment  against  the  same  charging  him  with ,  presented 

and  filed  at  a  court  of held  in  and  for  the  county  of on  the 

;  and  after  hearing in  support  of  said  application,  and 

district   attorney  of county,  in  opposition  thereto,  it  is  hereby  ordered 

that  said  indictment  be  and  is  hereby  removed  from  the  court  of  sessions  of  the 

county  of to  the  next  court  of  oyer  and  terminer  to  be  held  in  and  for 

the  said  county  of ,  and  that  the' trial  of  the  said  be  had  in 

the  last  mentioned  court. 


Justice  Sup.  Court. 


No.  160. 

§  347.  Affidavit  to  obtain  order  for  stay. 

County,'  ss: 

,  of N.  Y.,  being  duly  sworn,  says  that  he  is  one  of  the  at- 
torneys for ,  the  prisoner  under  arrest,  charged  by  indictment  with  the 

crime  of [state  with  particularity  the  nature  of  the  crime  ;  also  the  facts 

and  circumstances  which  render  a  removal  necessary] ;  that  the  next  term  of 

court  of  sessions  will  be  held  on  the of ,  18  ..,in  and  for  the 

county  of aforesaid,  and  that  this  deponent  is  about  to  make  a  motion 

for  the  removal  of  the  said  indictment  from  the  said  court  of  sessions  to  the 
court  of  oyer  and  terminer,  and  that  there  is  not  now  time  to  move  the  court  for 
such  an  order  before  the  convening  of  the  said  court  of  sessions. 


Sworn  before  me, 
....,18    . 


No.  161. 

§  348.  Stay. 

COURT  OF ,  COUNTY  OF 

The  People,  etc.,  1 

V8.  ) 

On  reading  and  filing  the  affidavit  of ,  bearing  date  the day 

of 18  . .,  hereto  annexed,  showing  that  an  indictment  for has 

been  presented  by  the  grand  jury  of   county  to  the  court  of 

thereof,  against  the  above  named  defendant  and  is  now  pending  therein,  and 
that  said  defendant  is  about  to  make  a  motion  to  the  supreme  court  at  special 

term  to  have  the  said  indictment  removed  from  the  said  court  of of 

said  county,  to  the  court  of  oyer  and  terminer  of  said  county. 

It  is  hereby  ordered  that  to  enable  this  said  motion  to  be  heard,  the  trial  and 
all  proceedings  upon  such  indictment  be  and  the  same  are  hereby  stayed  until 

the  hearing  and  decision  of  such  motion,  viz. :  until  the day  of 

for  the  hearing  of  such  motion  and  thereafter  until  decision  is  entered  thereon* 

Dated  at 

21 
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Mo.  162. 


The  People, 
against 


Recognizance  to  accompany  order  removing  indictment  when  the  defendant  is 

not  in  confinement. 

CRIMINAL  TERM  OF  SUPREME  COURT. 

e,  etc,  ) 

*  I 

STATE  OF  NEW  YORK,    ) 

County  of J 

Be  it  remembered  that  on  this day  of ,  A.  D.  18    

of  the  city  of ,  county  and  state  aforesaid,  personally  came  be- 
fore me, ,  a  justice  of  the  supreme  court  of  the  State  of  New  York,  and 

each  of  them  separately  and  by  himself  and  for  himself  acknowledged  himself  to 
be  indebted  to  the  people  of  the  State  of  New  York  in  the  sum  of dol- 
lars if  default  be  made  in  the  following  conditions: 

Wherefore,  upon  the  written  application  of  the  said  the  above 

named  justice  of  the  supreme  court,  in  pursuance  of  the  provisions  of  the  statu:*-. 
has  removed  the  indictment  against  the  said  presented  and  filed  in  the 

court  of  sessions  of  the  said  county  of ,  on  the A.  D.  18    ,  it 

,  from  the  said  court  of  sessions  to  the  next  oyer  and  terminer,  to  I* 

held  in  and  for  the  county  of ;  and  directed  the  trial  of  the  said 

on  said  indictment  to  be  held  in  the  said  last  mentioned  court. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 

personally  appear  at  the  next  oyer  and  terminer  to  be  held  in  and  for  the  county 

of ,  at  the  court  house  in  the ,  on  the and  at  such 

other  time  as  such  court  shall  appoint,  and  shall  stand  trial  upon  the  issue 
joined,  and  shall  not  depart  said  court  of  oyer  and  terminer  without  leave,  then 
this  recognizance  to  be  void,  otherwise  to  abide  in  full  force  and  effect. 

B 

Taken  and  acknowledged  before 
me, 


Justice  Supreme  Court. 


No.  163. 
[  561,  562.  Certificate  Denying  Application  to  BaiL 


County  of 


Court,  J88. 


I, ,  a  justice  of  the of ,  do  hereby  certify  that  an 

application  was  made  to  me  on  the day  of ,18      •  for  the  ad- 
mission to  bail  of ,  held  by  me  to  answer  the  crime  of ,  and  I 

denied  the  said  application. 

Dated  at  the ,  this day  of ,18      . 

iSignature.] 


No.  164. 

§  414.  Oath  of  Officers. 
You  do  solemnly  swear  that  you  shall  retire  with  the  jurors  now  present  in 
court  and  in  this  trial ;  that  you  will  safely  keep  them  together  until  the  next 
meeting  of  this  court  and  return  them  thereto  without  delay,  and  that  in  the 
meantime  you  will  suffer  no  person  to  speak  to  or  communicate  with  them,  nor 
to  do  so  themselves,  on  any  subject  connected  with  this  trial.  So  help  you 
God. 
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No.  166. 

§§438,440.    Form  of  special  verdict. 
CRIMINAL  TERM  OP  SUPREME  COURT: 

THE  PEOPLE  OF  THE  BTATE  OP  NEW  YORK  ) 

against  v 

We,  the  jurors  in  the  above  cause,  find  the  following  facts  as  established  by 
the  evidence  submitted  for  our  consideration: 

Fir$t.  We  find  that,  as  charged  in  the  indictment, Second. 

That  (state  facts  as  found);  Third,     (state  other  facts). 

•  [Signed  by  jurors.] 


No.  166. 


§  441.    Notice  of  argument  on  special  verdict. 
CRIMINAL  TERM  OP  SUPREME  COURT. 

THE   PEOPLE  ETC., 

against 

To ,  Esq.,  District' Attorney  : 

Sir. — Please  to  take  notice  that  the  special  verdict  rendered  in  the  above  cause 
on  the day  of ,18  .  will  be  brought  to  argument  at  the  pres- 
ent term  of  this  court,  on  the day  of ,18    ,  at  the  opening  of 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated ,  N.  Y., ,  18    . 

Yours,  etc., 

Attorneys  for  Defendant. 

No.  167. 

§  454.  Porm  of  Verdict.     Insanity. 
We  find  the  prisoner  not  guilty,  and  acquit  hfim  upon  the  ground  that  he  was 
laboring  under  such  a  defect  of  reason  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing  [or  not  to  know  that  the  act  was  wrong.] 


No.  168. 
{  454.  Order  of  court  where  prisoner  is  acquitted  on  ground  of  insanity* 
CRIMINAL  TERM  OP  SUPREME  COURJ. 

IN  THE  MATTER  OF ,  WHO  HAS  ESCAPED  ( 

CONVICTION  ON  GROUND  OF  INSANITY. 

Whereas,  The  jury  have  acquitted  the  said  . . . of  the  crime  of 

whereof  he  was  charged  in  the  trial  now  just  concluded,  on  the  ground  of  in- 
sanity, duly  certified  by  said  jury,  which  certificate  is  now  on  file  in  the  .  .... 
county  clerk's  oltice;  and  this  court  having  thereupon  carefully  inquired  ana 
ascertained  whether  his  insanity  still  continues,  and  being  fully  satisfied  his  in- 
sanity does  still  continue,  it  is  hereby  ordered,  in  pursuance  of  the  statute  in 

such  case  made  and  provided,  that  the  said be  kept  in  safe  custody,  and 

for  that  purpose  be  sent  to  the  State  Lunatic  Asylum  at ,  and  the  sheriff 

of  the  county  is  hereby  empowered  and  commanded  to  carry  this  order  into 
effect,  and  to  take  the  said to  said  asylum,  to  be  there  kept  until  dis- 
charged by  due  course  of  law.  , 

Dated  at ,  this day  of ,18 

Justice  Supreme  Court* 


48  Forms  to  the  Code 

No.  169. 

§  466.    BUI  of  exception*. 
'CRIMINAL  TERM  OF  SUPREME  COURT. 

THE  PEOPLE  ) 

ayainit  v 

At  a  criminal  term  of  the  supreme  court,  held  in  and  for  the  county  of 

at  the  courthouse  in  the ,  before  Hon ,  a  Justice  of  the  supreme 

court,  on  the day  of ,  an  indictment  against, of  which 

the  annexed  marked  "A"  is  a  copy,  came  on  to  J>e  tried,  and  a  jury  having 
been  impanneled  and  sworn,  the  following  testimony  was  then  bad,  and  the 
following  proceedings  were  then  and  there  had,  to  wit : 

witness  on  behalf  of  the  people,  being  duly  sworn,  testified  as  fol- 
lows: 

[Insert  all  testimony  and  exceptions.] 

The  evidence  here  closed,  and  the  above  was  all  the  evidence  taken  on  said 
trial. 

The  court  charged  the  jury?  among  other  things,  that  [insert  that  part  of  the 
charge  objected  to,]  to  which  portion  of  the  charge  the  counsel  for  the  prisoner 
duly  accepted. 

And  the  counsel  for  the  prisoner  thereupon  requested  the  court  to  charge  the 
jury  as  follows :  [Insert  request  to  charge.]  The  court  refused  so  to  charge, 
and  the  counsel  for  the  prisoner  then  and  there  excepted. 

The  said  cause  was  on  the  said day  of submitted  to  the 

jury,,  who,  on  the  same  day,  returned  into  court  and  rendered  their  verdict,  by 
which  they  found  the  said  defendant  guilty  of  the  crime  charged  in  the  indict- 
ment. 

And  because  none  of  the  said  exceptions  so  offered  and  made  do  appear  upon 
the  record  of  said  trial, therefore,  in  the  presence  of  the  defendant,  the  said  court 
has  signed  the  said  exceptions  according  to  the  statute  in  such  case  made  and 
provided. 

Dated  this day  of   

Justice  Supreme  Court 
Attorney  for  Defendant, 

"  A. " 

At  a  court  of  oyer  and  terminer,  held  at  the  court-house,  in  the on  the 

day  of 

This  shedule  consists  of  a  copy  of  the  indictment  which  should  be  attached 
to  the  bill  of  exceptions,  and  reference  thereto  made  in  the  bill  itself. 


No.  170. 

§  458.    Notice  to  settle  bill  qf  exceptions. 
CRIMINAL  TERM  OF  SUPREME  COURT. 

THE  PEOPLE  ) 

AG  AT*  ST  C 

Sib— Please  to  take  notice  that  on  the  bill  of  exceptions  served  on  you  herein, 

and  upon  the  amendments  thereto  served  by  you,  the  defendant  herein, 

will  make  a  motion  before  Hon ,  at  his  chambers,  in  the  city  of  , 

on  the day  of at  10  o'clock  a.  m.  of  that  day,  to  have  the  laid 

bill  of  exceptions  settled,  and  for  such  such  other  relief  as  may  be  just. 

Dated  at ,  this day  of 

Yours,  etc. 

Defendant's  Attorney. 
*     To  District  Attorney county, 


No  171. 
§    460.     Order  enlarging  time  to  settle  bill  of  exception*. 
(Title  of  cause  and  court.) 
On  reading  and  filing  affidavit  of •  defendant's  attorney,  hereto  as- 


Of  Cuimixal  Procedure.  49 

nexed,  and,  on  motion  of  the  same,  it  is  hereby  ordered,  on  good  cause  shown, 
that  defendants  time  for  preparing  and  serving  a  bill  of  exceptions  be  and  ia 

hereby  extended  to  and  including ,18 

Dated  this day  of 

Justice  Supreme  Court 


No  172. 

§  456.    Settling  Exceptions. 
The  foregoing  bill  containing  the  exceptions  herein  are  hereby  settled  and 
signed  by  me,  this day  of 18 


No  173. 
§465.    Sub.1.  Affidavit  for  anew  trial, 
CRIMINAL  TERM  OP  SUPREME  COURT. 
8TATE  OF  NEW  YORK, )  M  . 
County,  fM#' 

TUB  PEOPLE  ) 

again*     ) 

being  duly  sworn,  says  that  he  resides  at In  said  county, 

that  he  is  the  attorney  for  the  above  named  defendant,  and  as  such  attorney 
tried  his  case  under  the  indictment  charging  him  with  arson  at  the  present 
term  of  this  court,  at  which  he  was  found  guilty  by  a  jury  as  charged  in  said 
indictment.  Deponent  further  says  that  since  said  trial  closed  he  has  discovered 
such  new  evidence  as.  in  his  judgment,  if  produced  and  received  before,  would 
have  changed  the  verdict. to  one  of  acquittal;  that  said  evidence  is  in  substance 
as  follows  : —  [here  give  nature  of  the  evidence  briefly] ;  that  said  evidence  was 
wholly  unknown  to  him  and  this  deponent  at  the  trial  just  had,  and  that  their 
failure  to  produce  it  was  not  owing  to  any  want  of  diligence  on  their  part. 

Subscribed  and  sworn  before  me,  \ 
this  day  of 18...         f 


No  174 

S  469.    Affidavit  on  motion  for  arrest  of  judgment 

(Title  of  court  and  case. 
STATE  OF  NEW  YORK,  \  aa 
County.        J  89, 

,  being  duly  sworn,  says  that  he  resides  that ,  In  said  county; 

that  he  is  the  attorney  for ,  the  defendant  in  this  action;  that  said 

.  —  was  tried  on  an  indictment  charging  him  with  arson,  before  this  court  and 

«  jury,  on  the and  was  found  guilty  by  said  jury  as  charged  on  the 

same  day. 

Deponent  further  says  that  said  indictment  does  not  conform  to  the  require- 
ments of  section  275  and  27rt  of  the  Code  of  Criminal  Procedure  In  the  follow- 
ing  particulars  :  [state  in  what  it  is  defective];  and  also  that  the  facts  therriu 
charged  do  not  constitute  a  crime. 

Subscribed  and  sworn  before  me,  \ 
this day  of J 


J 

f 


5Q  Forms  to  the  Code 

No.  175. 

Notice  to  district  attorney  of  motion  in  arrest  of  judgment 
(Title  of  court  and  cause.) 

Sir — Please  to  take  notice  that  on  the  indictment  herein,  on  the  evidence 
taken  in  the  trial  of  this  action,  on  the  annexed  affidavit,  and  upon  all  other 

proceedings  heretofore  had  in  this  case,  I  will  move  the  court  on  the 

day  of for  an  order  arresting  judgment  against  said  defendant,  and  for 

such  other  relief  as  may  be  just. 

Dated  at ,  this day  of 

Yours,  etc., 

Attorney  for  Defendant. 
To  B.  C,  District  Attorney, County. 


No.  176. 

§  487.  Warrant  of  commitment  after  conviction. 
(Title  of  Court.) 
STATE  OF  NEW  YORK,  1    s 
County  of ,     S 

IN  THE  NAME  OF  THE  TEOPLE  OF  THE  STATE  OF  NEW  YORK  . 

To  and  to  the  keeper  of  the  jail  or  prison  to  wikk 

the  prisoner  is  sentenced  : 

Whereas, was  on  the day  of duly  tried  Before 

me  and  a  jury,  and  by  said  jury  was  convicted  of  the  crime  of ,  and 

afterwards  was,  by  me,  in  due  form  of  law,  sentenced  to  imprisonment  in  the 
county  jail  for  the  term  of  one  year  [or  fine  and  imprisonment,  as  the  case  may 

be].     Now,  this  is  to  command  you  to  receive  the  said into  your 

custody  and  detain  him  until  the  judgment  of  the  said  court  is  satisfied. 

Dated  this day  of ,  18 

Justice  Supreme  Court  (or  other  court) 


No.  176a. 

Section  401.    Death  Warrant 

The  people  of  the  state  of  New  York  to  the  agent  and  warden  of  the  state 
prison  at  N.  Y.,  greeting: 

Whereas,  at  a  court  of  oyer  and  terminer  held  in  aud  for  the  county  of 

,  at  the ,  in  the of N.  Y. on 

the day  of ,18 f  by  and  before ,  one  uf 

the  justices  of  the  supreme  court  of  the  state  of  New  York  presiding 

was  convicted  of  the  crime  of  murder  in  the  first  degree,  and  was  thercupca 
sentenced  to  the  puuishmcnt  of  death,  to  be  inflicted  by  causing  to  pass  through 
his  body  a  current  of  electricity  of  sufficient  intensity  to  cause  death,  and  con- 
tinuing the  application  of  such  current  until  he  be  dead,  within  the 

week  of 18.   ..; 

Now,  therefore,  wo  do,  by  this  warrant,  command  you  to  do  execution  of  tl* 
foregoing  sentence  upon  some  day  within  the  week  thus  appointed,  at  the  pi** 
and  in  the  manner  prescribed  by  law. 

Given  under  the  hand  and  seal  of  the  undersigned,  who  constituted  the  f*& 
court  of  oyer  and  terminer,  this day  of \% 

U*b.]  v 

Justice  Supreme  Court 
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Ho.  176b. 

§  607.  Invitation  to  Certain  Officers  to  be  Present  at  Execution. 
Bib— Pursuant  to  section  507  of  the  Code  of  Criminal  Procedure,  you  are 

hereby  invited  to  be  present  at  the  execution  of at  the  state  prison, 

at If.  Y.,  on  the .day  of 18. . . .,  at. . . . 

o'clock. . .  .M. 

To  Hon. Agent  and  Warden. 

Justice  Supreme  Court. 


No.  176c* 

§  608.    Certificate  of  Execution. 
STATE  OP  NEW  YORK, )      . 

County  of J      • 

I the  agent  and  warden  of  the  state  prison  at , 

N,  Y.,  and  the  other  public  officers,  physicians,  citizens  and  ministers  of  the 

gospel,  whose  names  are  hereto  subscribed,  do  certify  that . .   . .,  who 

was  sentenced  by  the  court  of  oyer  and  terminer,  held  in  and  for  the  county  of 

,  on  the day  of ,18 ,  to  be  executed 

within  the week  of 18 ,  was,  on  the day 

of ,18 ,  at o'clock    m.,  in  pursuance  of  the  said  sentence, 

executed  by  causing  to  pass  through  his  body  a  current  of  electricity  of  suffl 
cient  intensity  to  cause  death  and  continuing  the  application  of  such  current 
until  he  was  dead,  in  the  state  prison  at N.  Y.,  and  we,  the  under- 
signed, do  certify  that  we  witnessed  the  said  execution,  and  that  the  same  was 
conducted  in  conformity  to  the  sentence  of  the  court  and  the  provisions  of  the 
Criminal  Code. 

In  witness  thereof,  we  have,  at  the  said  state  prison,  subscribed  our  names 
hereto,  this day  of ,18 


.,  Agent  and  Warden. 
.,  Justice  Supreme  Court. 
.,  Dist.  Attfy. 
.,  Sheriff. 


No.  177. 

§491.    Death  Warrant. 

The  people  of  the  state  of  New  York  to  the  sheriff  of county,  greeting: 

Whereas,  at  a  court  of  oyer  and  terminer  held  at .in  the of 

county  of ,  in  and  for  said  county  on  the day  of 18 

by  and  before one  of  the  justices  of  the  supreme  court  of  the  state  of 

New  York,  presiding, .  .was  convicted  of  the  crime  of  murder  in  the  first 

degree,  in  that  he  feloniously,  willfully,  of  malice  aforethought,  and  from  a  de- 
liberate and  premeditated  design  to  effect  the  death  of killed  and 

'murdered  the  said on  the day  of ,  18..,  at by 

shooting  [or  as  the  case  may  be],  and  was  thereupon  sentenced  by  the  said  court 
of  oyer  and  terminer  to  be  hanged  by  the  neck  on  Friday  [or  as  the  case  maybe] 
the day  of 18 between  the  hours  of o'clock  in  the  fore- 
noon, and o'clock  in  the  afternoon,  until  be  should  be  dead.    Now. 

therefore,  we  do.  by  this  warrant,  pursuant  to  the  statute  in  such  case  made  and 
provided,  require,  direct  and  appoint  that  you  cause  the  said  sentence  to  be 
executed  on  the  day  and  between  the  hours  therein  mentioned,  to  wit  [naming 
the  day],  and  at  the  place  and  in  the  manner  prescribed  by  law. 

Given  under  the  hand  and  seal  of  the  undersigned  being  the  justice  who  con- 
stituted said  court  of  oyer  and  terminer  on  this day  of 18. ... 

[l.  s.]  Justice  of  the  Supreme  Court. 


\ 
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No.  178 

{  496.  Inquiry  into  Sanity  of  Person  Sentenced 
to  Death. 
STATE  OF  NEW  YORK,  I 

County  of  J 

It  appearing  to  me  that  there  is  reason  to  believe  that  '    lately  convicted 

of  murder  before ,  at  a  court  of  oyer  and  terminer,  held  at , .... 

,  and  who  is  now  under  sentence  of  death  in  the  jail  of  said  county,  has 

become  insane  since  the  said  conviction,  I  do  therefore,  in  pursuance  of  §  496  of 

the  Code  of  Criminal  Procedure,  concur  with  sheriff  of county, 

in  calling  a  jury  to  make  inquest  whether  the  said  be  of  sane  mind  or  no. 

And  I  do  hereby  order  and  direct  the  said  sheriff  to  impanel  a  jury  of  twelve 
persons  of  his  county,  qualified  to  serve  as  jurors  in  courts  of  record,  to  examine 
and  make  inquest  as  to  sanity  of  said  ~ 

Dated. 

Justice  of  the  supreme  court  or  county  judge. 


No.  179. 

Id.  Notice  to  District  Attorney. 
To  Esq.,  district-attorney: 

Sir:  Take  notice  that  with  the  concurrence  of  Hon.  justice  of  the  su- 

preme court  [or  county  judge,  as  the  case  may  be],  I  shall  proceed  to  impanel  & 
jury  and  made  inquest  to  determine  as  to  the  sanity  of  lately  convicted 

of  murder  at  a  court  of  oyer  and  terminer  held  at , and  who  is  now 

under  sentence  of  death  in  the  jail  of county,  on  the day  of 

[  ,  18. .,  at  . . . .  o'clock, M.,  at 

Dated , 

1  Sheriff  of county. 


No.  180. 

Id.  Oath  to  Jurors. 
"  You  do  each  for  yourself  swear  that  you  will  well  and  truly  inquire  whether 
the  prisoner  now  here,  be  of  sane  mind  or  no,  and  that  you  will  true  in- 
quest make  thereof,  according  to  the  evidence.    So  help  you  God." 


No.  181. 

Id.  Where  Juror  is  Challenged. 
"  You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  yon  touching 
the  objection  or  challenge  to  you  as  a  juror.    So  help  you  God." 


No.  182. 

Id.  To  Witness  where  Juror  is  Challenged. 

"  You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  yon  touching 
the  challenge  of  a  juror.    So  help  you  God." 


No.  183. 

§497.  Subpoena  by  District  Attorney. 

In  the  name  of  the  people  of  the  state  of  New  York  :  To 

You  are  commanded  that,  laying  aside  all  business,  you  be  and  appear  at ... . 

,  in  the ,  on  the day  of ,  IS. .,  to  testify  and  give  evidence 

upon  an  inquiest  then  and  there  to  be  taken  before  sheriff  of  said  county, 

to  determine  whether  a  prisoner  therein  confined  and  now  voder  sen- 

tence of  death,  be  insane  or  no,  and  hereof  fail  not  at  yow  peril. 

Dated 

District- Attorney,  county  of 


£2  FOBMS   TO   THE   CODB 

WO.  184. 

Id.  Oath  to  Witness  on  Inquest. 

44  The  evidence  yon  shall  give  touching  the  sanity  of  the  prisoner  now 

be  re,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.     So  help 
you  God." 


No.  185. 

9  498.  Inquisition  as  to  Sanity  of  Prisoners. 
STATE  OF  NEW  YORK,    ) 

COUNTY  OF  ,  J 

Inquisition  taken  before  the  undersigned,  sheriff  of county,  with  the 

-concurrence  and  by  order  of  Hon.  justice  of  the  supreme  court,  as  to 

the  sanity  of  now  confined  in  the  jail  of  said  county  under  sentence  of 

death,  at  the  said  jail  upon  the  oaths  and  affirmations  of  etc.,  twelve 

qualified  persons  of  said  county  summoned  by  me  to  inquire  as  to  the  sanity  of 
the  said 

The  said  jurors  being  each  duly  sworn  and  charge  to  inquire  touching  the 
sanity  of  said  prisoner,  do  upon  their  oaths  and  affirmations,  say  that  the  said 
is  not  of  sound  mind  but  is  of  insane  mind  (as  the  case  may  be.) 

In  witness  whereof,  we,  the  said  sheriff  as  well  as  the  said  jurors,  have  to  this 
inquisition  set  our  hands  and  seals  at  the  time  and  place  aforesaid. 
Sheriff,  [l.  s.] 

[l.  s.]  j  } 

Jurors. 


No.   186. 


J  65&  Affidavit  on  application  for  appointment 
of  commission  on  insanity  of  prisoner. 

THE  PEOPLE  ) 

against  ? 

EUGENE   HULSE.       ) 

ORANGE  COUNTY,  ss.: 

Lewis  E.  Hanmore  being  duly  sworn  deposes  and  says  that  he  is  the  jail  physi- 
cian of  the  jail  at  Newburgh  in  said  county,  that  he  knows  Eugene  Hulse  and 
has  attended  him  since  he  has  been  an  inmate  of  the  Newburgh  jail,  that  he  has 
made  a  special  examination  of  the  said  Eugene  Hulse  in  regard  to  bis  mental 
condition  and  that  as  the  result  of  said  examination  he  is  of  the  opinion  that 
the  said  Eugene  Hulse  is  of  unsound  mind  and  is  not  of  sufficient  mental  capa- 
city to  undertake  his  defense. 

Sworn  to  before  me  this day  of         ,  18    . 


No.   187. 
Petition  for  Commission  to  examine  insane  prisoner. 

To  the  county  court  of county. 

The  petition  of respectfully  shows  to  this  court,  that  he  is  the 

Attorney  for That  Eugene  Hulse,  who  resided  in  Orange  County  is 

in  confinement  in  the  county  jail  of  said  county,  under  indictment  for  arson  in 
the  second  degree. 

That  as  your  petitioner  is  informed  and  believes,  he  is  a  lunatic  and  insane. 

Your  petitioner  therefore  asks  that  a  commission  may  be  appointed  by  said 
court  according  to  Section  658  of  the  code  of  criminal  procedure  to  examine  said 
Eugene  Hulse,  and  report  to  this  court  as  to  his  sanity  at  the  time  of  the  exami- 
nation. 

Dated  ,  18    . 
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No.  188. 

§  688.  Order  of  court  appointing  commission  to 
inquire  as  to  the  insanity  of  prisoner  before 
trial. 

COUNTY  COURT— ORANGE  COUNTY. 

Held  at  Goshen,  N.  Y.  ,18     • 

Present:  Hon.  John  G.  Wilkins,  County  Judge. 

THE  PEOPLE 

against 

EUGENE  HULSE. 

It  having  been  made  to  appear  to  me  that  Eugene  Hulse  a  person  indicted  by 
the  grand  jury  of  ,  18    ,  of  the  crime  of  arson  in  the  second  degree, 

is  a  person  of  unsound  mind  and  wholly  irresponsible,  and  an  affidavit  of 

to  the  same  effect  having  been  filed,  or  other  affi- 
davits as  the  case  may  be),  I  do  therefore  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  hereby  appoint  a  commission  forthwith  10  examine 
into  the  mental  condition  of  said  Eugene  Hulse.  and  make  their  report  thereon 
to  this  court  with  all  convenient  speed ;  and  due  notice  of  the  time  and  place  of 
executing  this  commission  be  given  to  the  district-attorney  of  this  county. 


No.  189.  (a) 
§  658.  Notice  to  district-attorney  of  executing  commission. 

To  Hon ,  District-Attorney  of county : 

Sir.— Please  to  take  notice  that  pursuant  to  an  order  of  the court  of 

the  State  of  New  York,  heretofore  duly  made  and  filed,  the  undersigned  as  com- 
missioners to  inquire  into  the  mental  condition  of ,  now  confined  in 

jail  charged  with  the  crime  of will  proceed  to  execute  their 

said  commission,  at  the  said jail  on  the day  of ,18  .. 

at  eleven  o'clock  a.  m.  of  that  day. 

Dated  at ,  this day  of ,18     . 

Yours,  etc., 
(Signed) 


Commissioners. 


No.  190. 
§  658.  Inquisition  of  commissioners  on  insanity  of  prisoner. 
Name  of  court. 

THE  PEOPLE  ) 

against  / 

EUGENE  HULSE.        * 

To  Hon.  John.  G.  Wilkin,  County  Judge  of  Orange  County: 
The  undersigned,  appointed  by  the  county  court  of  Orange  County,  held  by 
the  Hon.  John  G.  Wilkin,  county  judge  at  Goshen,  N.  Y.  on  the  day  of 

,  18  ,  commissioners  under  section  65S  of  the  Code  of  Criminal  Procedure 
to  inquire  into  the,  and  report  upon  the  present  mental  condition,  and  alleged 
insanity  of  said  Eugene  Hulse,  who  stands  indicted  for  arson  in  the  second 
degree,  respectfully  report  as  follows:  That  we  convened  on  the  day  «f 

,18    ,  at and  proceeded  to  the  examination  of  witnesses,  nnbVr 

oath,  reducing  all  their  testimony  to  writing  and  all  of  which  is  herewith  ap- 
pended, and  to  which  we  respectfully  refer,  that  in  the  examination 

district  attorney,  appeared  for  the  people  and counsel  for  said  Eugene 

Hulse  appeared  in  his  behalf.     That  we  examined  on  the  day  of 

witnesses,  and  also  personally  examined  said  Eugene  Hulse  at  length. 

That  as  the  result  of  said  inquiry  we  find  that  he  is  about years  of  age, 

and   in general   state  of  health.     That  his  business  was  that  of  a 

(state  all  the  facts)  we  therefore  upon  the  testimony  taken  and  personal 
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examination  of  the  said  Eugene  Hulse  find  that  he  is  now  insane  and  incompe- 
tent to  advise  or  conduct  his  defense  on  the  trial  for  the  crime  for  which  he 
stands  indicted. 


Commissioners. 


J 


No.  191. 
Order  of  court  to  remove  insane  defendant  to  an  asylum. 
COUNTY  COURT— ORANGE  COUNTY. 

Held  May  17th,  18    .  at  Goshen,  N.  Y. 
Present:    Hon.  John  G.  Wilkin,  county  judge. 

THE   PEOPLE 

agst. 

EUGENE    HULSE. 

The  commission  heretofore  appointed  by  this  court,  to  wit: 

To  inquire  into  the  sanity  of  the  said  Eugene  Hulse,  and  the  degree  of  mental 
capacity  possessed  by  him,  and  to  report  thereon  to  this  court,  having  concluded 
their  inquiry  and  having  made  to  this  court  a  written  report  now  on  file,  said 
report  stating  that  the  said  commissioners  having  examined  the  said  Eugene 
Hulse  and  inquired  into  the  facts  of  the  case  by  the  evidence  of  sworn  wit- 
nesses before  them,  and  having  found  that  the  said  Eugene  Hulse  is  insane  ami 
not  of  sufficient  mental  capacity  to  undertake  his  defense,  and  the  said  finding 
having  been  approved  by  this  court,  thereupon  it  is  hereby  ordered,  upon  plead- 
ing and  filing  said  report  and  the  testimony  accompanying  the  same,  that  the 

said  Eugene  Hulse  be  forthwith  removed  to there 

to  t>e  safely  kept  and  detained  in  said  asylum  until  he  be  restored  to  a  sound 
state  of  mind  and  understanding,  when  he  shall  be  returned  to  the  county  jail  of 
Orange  County  and  criminal  proceedings  be  resumed  or  otherwise  discharged 
according  to  law. 

It  is  further  ordered  that  the  sheriff  of  said  county  do  forthwith  convey  said 
Eugene  Hulse  to  said  asylum. 

Dated, 


No.  Id2. 
Order  to  remove  insane  defendant  after  verdict  by  Jury. 
At  a  criminal  term  of  the  supreme  court,  holden  in  and  for  the  city  and 

county  of  New  York,  at  the  city  hail  of  the  said  city,  on day,  the. .  . .   j 

day  of in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Present :    The  Hon Justices  of  the  sessions  of  the  City  of  New 

York. 

THE  PEOPLE  OF  THE  STATE  OF    NEW  YORK,  ] 

against 


On  indictment  for  the  crime  of. 


An  inquisition  having  boon  ordered  by  the  court  to  inquire  whether  the  de- 
fendant is  of  sound  mind  and  understanding,  or  not,  for  the  purpose  of  ascer- 
taining whether  he  is  now  in  a  situation  to  be  put  upon  his  trial  for  said  crime, 
and  a  jury  having  been  impaneled  and  sworn,  and  by  their  verdict  from  the 

evidence  having  found  that  the  said is  not  of  sound 

mind  and  understanding,  and  the  court  being  so  certified  of  the  fact.  It  is  there- 
upon ordered,  that  said be  forthwith  removed  to 

there  to  be  safely  kept  and  detained  in  said  asylum  until  he- 
be  restored  to  a  sound  state  of  mind  and  understanding,  and  then  to  be  returned 
to  the  city  prison  of  the  city  of  New  York. 

It  is  further  ordered  that  the  sheriff  of  said  city  and  county  do  forthwith  con- 
vey said to  said  asylum. 

A  true  extract  from  the  minutes. 


Clerk  of  Court. 
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No.  193. 

I  500.    Inquiry  into  pregnancy  of  female  sentenced  to  death.    Notice  to 
district  attorney. 

To  district  attorney, county. 

Sir:  Take  notice  that  in  pursuance  of  §  500  of  the  Code  of  Criminal  Pro- 
cedure, it  appearing  to  me  that  there  is  reasonable  ground  to  believe  a 
female  convicted  of  murder  at  the  court  of  oyer  and  terminer,  held  at,  etc.,  and 
now  in  the  jail  of  this  county  under  sentence  of  death,  is  pregnant  and  quick 
with  child,  I  shall  proceed  to  impanel  a  jury  of  six  physicians  to  inquire  and 

make  inquest  as  to  her  pregnancy  at in  the on  the day 

of ,  18. . .,  at. .  .o'clock  in  the noon 

Dated , 

Sheriff  of county. 


No.  194. 

Id.    Subpoena  of  district  attorney. 
In  the  nauy  of  the  people  of  the  State  of  New  York. 
To 
You  are  commanded  that  laying  all  business  aside,  you  be  and  appear  at 


in  the ,  on  the day  of ,  18.  ?  at.  .o'clock  in  the.... 

noon,  to  testify  and  give  evidence  upon  an  inquest  then  and  there  to  be 

taken  before  sheriff  of  said  county,  to  determine  whether  a  female 

prisoner,  now  confined  in  the  jail  of  said  county  under  sentence  of  death,  be 
pregnant  or  quick  with  child  or  no  :  and  hereof  fail  not  at  your  oeriL 

Dated , 

District  Attorney county. 


No.  195. 

Id.    Oath  to  Jurors. 
You  do  each  for  yourself  swear  that  you  will  well  and  truly  inquire  whether 
A.  B. ,  prisoner  now  before  you,  be  pregnant  or  quick  with  child  or  no,  and  that 
you  will  true  inquest  make  thereof  according  to  the  evidence.    So  help  yon 
God. 


No  196. 

Id.    Oath  of  Challenged  Juror. 
You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touch- 
ing the  objection  or  challenge  to  you  as  a  juror.    So  help  you  God. 


No.  197. 

Id.     Oath  to  Witness  on  Challenge  to  Juror. 
You  shall  true  answers  make  to  such  questions  as  shall  be  pnt  to  you,  touch- 
ing the  challenge  of  a  juror.     So  help  you  God. 


No.  198. 

Id.    Oath  to  Witness  on  Inquest 
The  evidence  you  shall  give  upon  this  inquest,  whether  the  prisoner 

now  here,  be  pregnant  or  quick  with  child  or  not,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.    So  help  you  God. 


No.  199. 

Oath  to  Interpreter. 

You  solemnly  swear  that  you  will  truly  interpret  to  the  witness  the  oath  that 
shall  be  administered  to  him  upon  this  inquest,  and  shall  also  truly  interpret  be- 
tween the  coroner,  the  jury  and  the  witness.    So  help  you  God. 
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No.  200. 

§  500.  Inquisition  as  to  Pregnancy. 

County  of .\ .  I8** 


STATE  OF  NEW  YORK,     1 1 


Inquisition  taken  before  the  undersigned,  sheriff  of county  at 

in  said  county  on  the day  of ,18  . .,  upon  the  oaths  and  affir- 
mations of  «fcc,  six  physicians  of  said  county  [or  as  the  case  may  be[, 
summoned  by  me  to  inquire  whether  a  female  prisoner  now(in  this  jail 
of  said  county,  under  sentence  of  death,  be  pregnant  or  quick  with  child  or  no. 
And  the  said  jurors  each  being  sworn  and  charged  to  inquire  whether  the  said 
be  pregnant  or  quick  with  child,  and  upon  their  oaths  and  affirmations  say 
that            said  is  now  pregnant  and  quick  with  child  [or  as  the  case  may  be]. 

In  witness  whereof  we,  the  said  sheriff  as  well  as  the  said  jurors,  have  to  this 
inquisition  set  our  hands  and  seal  at  the  time  and  place  aforesaid. 
Il.c]  sheriff.  JJuron|         [L>sJ 


No.  201. 


503.  Order  to  bring  Defendant  Sentenced  to  Death,  before 
the  General  Term  or  Oyer  and  Terminer. 
SUPREME  COURT  : 
The  People,  etc.,  I 
ts.  ) 

On  reading  and  filling  the  application  of  the  attorney-general  (or  district- 
attorney)  in  the  above  entitled  action,  whereby  it  appears  that the 

above  named  defendant  was  on  the day  of ,18   ...  at  a  court 

of  oyer  and  terminer  held  in  and  for  the  county  of ,  at  .... in  saia 

county,  before  Hon ,  justice  of  the  supreme  court,  convicted  of  the 

crime  of  murder  in  the  first  degree,  and  was  thereupon  sentenced  to  the  punish- 
ment of  death,  to  be  executed  on  the day  of ,18  ...  and  said 

sentence  of  death  has  not  been  executed,  although  the  time  specified  thereby 
has  passed,  and  that  the  said  judgment  and  sentence  still  remain  in  full  force, 

now  on  motion  of ,  attorney-general  of  the  state  of  New  York,  (or 

. . . .,  district-attorney),  it  is  ordered,  that ,  sheriff  of county, 

be  and  he  hereby  is  directed  and  commanded  to  bring  and  produce  the  said  .... 

before  our  general  term  of  the  supreme  court  (or  court  of  oyer  and  terminer) 

at  the ,  on  the day  of ,18  . . ,  at j.  . .  o'clock  .... 

M.  to  do  and  receive  what  shall  then  and  there  be  considered  and  adjudged  con- 
cerning the  said 

Dated 

Signed,     T.  R.  W.. 

Justice  Supreme  Court. 


No.  202. 


§  507.    Invitation  to  Certain  Officers,  etc.  to 
be  Present  at  Execution. 
Sib  :  Pursuant  to  §  507  of  the  Code  of  Criminal  Procedure,,  you  are  hereby 
Invited  to  be  present  at  the  execution  of  at  the  jail  of  said  county,  in  the 

of ,  on  the day  of ,18  . .,  at o'clock, 

. . . .  M Sheriff. 

To  Hon.  County  Judge,  Ac. 


No.  203. 

§  508.    Certificate  of  Execution. 
STATE  OF  NEW  YORK, )   fla  . 
County  of           ,        )  8S  • 
I,  the  sheriff  of  the  county  of ,  and  the  other  public  officers,  physi- 
cians and  citizens  whose  names  are  hereto  subscribed,  do  certify  that 
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who  was  sentenced  by  the  court  of  oyer  and  terminer  held  in  and  for  the  county 

of ,  on  the day  of ,18  . .,  to  be  executed  on  this  day 

between  the  hours  of o'clock  in  the  morning  and o'clock  in 

the  afternoon,  was  at  the  time  mentioned,  in  pursuance  of  the  said  sentence 
executed  by  hanging  by  the  neck  until  he  was  dead  in  the  jail  of  said 
county;  and  we  the  undersigned  do  certify  that  we  witnessed  the  said  execution. 
and  that  the  same  was  conducted  in  conformity  to  tfie  provisions  of  law  and  of 
the  said  sentence. 

Iu  witness  whereof  we  have  at  the  said  jail  subscribed  our  names  hereto  this 
day  of ,18 

Signed,  Sheriff, 

County  Judee, 
Surrogate,  Ac 


SUPREME  COURT : 
The  People,  etc. 

vs. 


No.  204. 
S  532-3.  Notice  of  Appeal  by  Defendant 


Gentlemen : 

Take  notice  that  the  defendant  above  named  appeals  to  the  supreme  court,  tt 

general  term  from  the  judgment  of  conviction  of  the  crime  of rendered 

against  him,  by  the  court  of ,  held  at ,  in  and  for  the  county  of 

on  the  ...*.....  day  of ,18 

Dated ,18.. 

Yours,  etc., 

Attorney  for  Defendant 
To  the  clerk  of comity,  and  to  district-attorney  of 

county. 


81/PREME  COURT : 
The  People,  etc. 


No.  205. 

§524.  Notice  of  Appeal  by  People. 


Gentlemen: 

Take  notice  that  the  people  of  the  state  of  New  York  appeal  to  the  suprems 
court  at  general  term  from  the  judgment  for  the  defendant  above  named  on  de- 
murrer (or  as  the  case  cay  be)  rendered  by  the  court  of held  at 

in  and  for  the  county  of on  the day  of IS. . 

Dated 

District-attorney,  county  of 

To  the  clerk  of county  and  to defendant,  (or  in  case  of  his  a  » 

sence  from  the  county  to his  counsel. ) 


No.  206. 


STATE  OF  NEW  YORK,  1  f 


§  524.  Jffidavitfor  publication  of  notice  of  appeaL 
(Title  of  court  and  case.) 


County  of '  \8s: 


being  duly  sworn,  says  that  he  is  district 

attorney  of  the  county  of ;  that  at  a  term  of  the  court  of held 

in  and  for  the  county  of on  the day  of 18  ...  judg- 
ment was  rendered  allowing  the  demurrer  to  the  indictment  interposed  by  this 
defendant;  that  the  people  have  appealed  from  said   judgment*  that  saidde- 


v 
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fendant  cannot  be  found,  after  due  diligence,  so  as  to  make  service  upon  him  of 

the  notice  of  this  appeal;  that the  attorney  who  acted  for  the  defendant 

on  the  argument  of  said  demurrer,  does  not  reside  or  transact  business  in  the 
county  of 


Subscribed  and  sworn  before  me, ) 


this day  of. 


No.  207. 

§524.  Order  of  publication. 
(Title  of  court  and  names  of  parties.) 
On  reading  and  filling  the  affidavit  of ,  hereto  annexed,  and  on  mo- 
tion of ^  district  attorney  of  the  county  of ,  it  is  hereby  ordered 

that  the  notice  of  appeal  on  behalf  of  the  people  be  served  on ,  the  de- 
fendant herein,  by  publishing  the  same  in  the ,  a  daily  paper  published 

at ,  in  the  State  of  New  York,  for  the  space  of week,  in  each 

issue  thereof. 
Dated  this day  of ,18 

Justice  Supreme  Court. 


STATE  OF  NEW  YORK,  1 1 


No.  206. 

§525.  Affidavit  of  publication* 


County  of 

,  being  duly  sworn,  says  that  he  is  the  publisher  and 

proprietor  of  the  daily ,  published  at that  the  annexed  notice 

of  appeal  was  published  in  each  issue  of  said  paper  for  the  space  of 

weeks,  commencing  on  the day  of  

Subscribed  and  sworn  before  me,  \ 


this day  of 


No.  209. 

§  529.  Notice  of  application  for  certificate  on  appeal. 
(Title  of  court  and  of  case.) 
Sir.— Please  to  take  notice  that  the  defendant  herein  will  apply  to  lion. 

,  the  judge  who  presided  at  the  trial  wherein  he  was  convicted  of  the 

crime  of ,  for  a  certificate  that  there  is  a  reasonable  doubt  as  to 

whether  or  not  the  judgment  of  said  court  should  stand,  pursuant  to  section  527 
of  the  Code  of  Criminal  Procedure. 

Dated  at ,  this day  of ,18 

Defendant1 8  Attorney. 
To  District  Attorney  of county. 


No.  210. 

§  527-8.  Certificate  for  Stay  on  Appeal. 
SUPREME  COURT  : 
The  People  &c. 


I,  the  undersigned,  a  justice  of  the  supreme  court  of  the  state  of  New  York, 
do  hereby  certify  that  in  my  opinion  there  is  reasonable  doubt  whether  the 

judgment  of  conviction  rendered  in  the  court  of held  at in  and 

for  the  county  of against  the  defendant  above  named  for  the  crime  of 

should  stand. 

Dated 18.. 

Justice  of  Supreme  Court. 
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Ho.  211. 

§  537,  Notice  of  argument. 
(Title  of  court  and  of  case.) 

To District  Attorney  of county : 

Sir. — Please  to  take  notice  that  defendant's  appeal  in  the  above  entitled  te- 
uton will  be  brought  on  for  argument  before  this  court  at  the  next  general  term 

thereof,  to  be  held  at „in  the  city  of ,  or  the day  of 

,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard. 

Dated ,  this day  of 18  ,. 

Tours,  etc., 

Defendant's  Attorney. 


No.  212. 


§  543.  Order  of  reversal  and  ordering  a  new  triaL 
At  a  general  term  of  the  supreme  court  of  the  State  of  New  York,  held  in  and 
for  the judicial  district  of  said  state,  at on  the day  of 


Present — Hon. 


>  Justices. 


The  People 
against 

This  cause  having  been  heretofore,  on  the day  of brought  on 

for  argument,  and  after  hearing  Mr of  counsel  for  defendant,  and 

,  district  attorney  of county  for  the  people,  and  the  court  baring 

deliberated  thereon, 

It  is  ordered  and  adjudged  that  the  judgment  of  conviction  in  the  aboTe  en- 
titled action  be  reversed  [or  as  the  case  may  be],  and  that  said  defendant ........ 

have  a  new  trial,  which  is  hereby  ordered ;  and  it  is  further  ordered,  the  pro- 
ceedings herein  be  and  the  same  are  hereby  remitted  to  the  court  of  oyer  and 

terminer  of county. 

Clerk. 


No.  213. 

S  554.  Bail  by  Police  Officers. 

We,  defendant,  and ,  residing  at  number ,  in 

and  residing  at, hereby  jointly  and  severally  undertake  that  the 

above  defendant,  shall  appear  and  answer  the  complaint  (describing  it 

briefly)  before  the  magistrate  before  whom  he  would  be  arraigned  if  not  balled 

on  the   day  of  eighteen  hundred  and ,  at  

o'clock,  and  there  remain  to  answer,  subject  to  any  order  of  the  magistrate,  and 
render  himself  in  execution  thereof,  or  if  he  fail  to  perform  either  of  these  con- 
ditions, then  he  will  pay  to  the  people  of  the  state  of  New  York  the  sum  of 


No.  214. 


{  500.  Order  of  Justice  as  to  Notice  to  be  Semi 
District-Attorney  of  Application  to  BaiL 

Court,.., 

of 

County  op , 

The  People 
against 

An  application  having  been  this  day  made  to  me  by  the  above  named  defen- 
dant for  his  admission  to  bail  upon  the  charge  of ,  upon  which  he  hat 

been  held  by  me ,  and  the  said  defendant  having  shown  good  and  snf* 
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ficient  reasons  for  a  notice  of  less  than  two  days  to  the  district  attorney  of  hit 
application  for  admission  to  bail; 

I  do  hereby  order  that  a  notice  of be  served  on  the  district  attorney  of 

county  of  the  application  of  the  defendant  for  admission  to  bail  on  said 

charge. 

Dated  Albany, ,18  ... 

[Signature.] 


Court, 

County  of.. 


No.  215. 

§§  561,  562.    Certificate  Granting  Application  to  Bail. 
|ss: 

I, a justice  of  the of ,  do  hereby  certify  that 

an  application  was,  on  the day  of ,18  . .,  made  to  me  for  the 

admission  to  bail  of ,  held  by  me  to  answer  the  crime  of ,  and  I 

did  grant  the  said  application  and  fix  the  sum  in  which  bail  may  be  taken  at 

hundred  dollars,  with suret    

Dated  at  the of ,  this day  of ,18  ... 


No.  216. 


§  561,  562.    Certificate  denying  application  to  baiL 
(Title  of  court.) 
STATE  OF  NEW  YORK,    I  Q_. 

County  op J  bS# 

I a, justice of  the of ,  do  hereby 

certify  that  an  application  was  made  to  me  on  the day  of 18  . . 

for  the  admission  to  bail  of ,  held  by  me  to  answer  the  crime  of , 

and  I  denied  the  said  application. 
Dated  at ,  this day  of 18  ... 


No.  217. 


§  571.  Notice  of  application  for  bail  in  cities. 
To  esq.,  district-attorney: 

Sir:  Take  notice  that  upon  the  day  of    ,  18. .,  at 

o'clock,  . ..  M.,  application  will  be  made  to  Hon ,  at  his  office  in  the 

of ,  to  admit  to  bail ,  now  confined  in  the  county  jail 

[or,  as  the  case  may  be,]  on  a  charge  of ,  and  that  the  following  persons 

will  be  proposed  as  sureties,  viz.  :  merchant,  residing  at , 

physician,  residing  at 

That  the  said  is  the  owner  of  real  estate  in  the of, known 

as  No street,  in  said valued  at dollars,  on  which  there 

is  a  mortgage  of dollars,  [or  no  incumbrance  as  the  case  may  be.) 

That  the  said  is  the  owner  of  certain  bonds,  stock,  [or  other  personal 

property,  describing  it]  valued  at dollars,  and  there  are  no  judgments 

against  him. 

Dated ,  18  

Attorney  for , 

Deft. 


No.  218. 

§572.  Affidavit  of  Justification. 
County  op 


/  ss. 
.of  ■ 


}■ 


suret to  the  foregoing  undertaking  of  bail,  being  sworn,  say9 

that  he  is  a  resident  of  and  a holder  within  the  slate  of  New  York  and 
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county  of ,  and  is  worth dollars  over  all  the  debts  and  liabilities 

which  he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from 
levy  and  sale  under  an  execution. 
Sworn  to  before  me,  this I 


day  of ,18 


No.  219. 
§  575.    Qrder  allowing  or  disallowing  bail. 
Court, 
of 
County  of 
The  People,  ) 

vs.  ) 

I  do  hereby the  bail  given  by  the  defendant  In  the  above  action 

before  me,  on  the day  of 18 

Dated  at  Albany,  this day  of 18  .- 

[Signature.] 


No.  220. 


§  576.    Order  for  Discharge  on  BaiL 

To  the  sheriff  of  the  county  of ,  [or,  in  the  city  and  county  of  New 

York,  to  the  keeper  of  the  city  prison  of  the  city  of  New  York]  :  \  B.,  who  is 
detained  by  you  on  a  commitment  to  answer  a  charge  for  the  crime  of  [design- 
ating  it  generally],  having  given  sufficient  bail  to  answer  the  same,  you  are  com- 
manded forthwith  to  discharge  him  from  your  custody. 


No.  221. 

§  581.    Bail  after  Indictment 

An  Indictment  having  having  found  on  the day  of eighteen 

hundred  and    *  ,  in  the  court  of of  the  county  of 

charging with  the  crime  of and  he  having  being  duly  admitted 

to  bail  in  the  sum  of dollars,  we defendant,  and of 

by  occupation ,  and of ,  by  occupation 

suret ,  hereby  jointly  and  severally  undertake  that  the  above  named.. .. 

shall  appear  and  answer  the  indictment  above  mentioned,  in  whatever 

court  it  may  be  prosecuted ;  and  shall  at  all  times  render  himself  amenable  to 
the  orders  and  process  of  the  court,  and  if  convicted,  shall  appear  for  judgment 
and  render  himself  in  execution  thereof;  or  if  he  fail  to  perform  cither  of  the 
conditions,  that  we  will  pay  to  the  People  of  the  State  of  New  York  the  sum 
of dollars. 

Sealed  with  our  seals,  and  dated  this day  of 18  .... 

County  of  Orange,  ss. 

being  duly  sworn, says  that he  is  a holder  in 

the  state  pf  New  York,  and  resides  in  the  county  of and  is  worth  the 

sum  of dollars,  over  and  above  all  debts  and    liabilities  and  property 

exempt  from  execution. 

Sworn  to  before  me  this day  of ,18 

County  of  Orange,  ss. 

On  this day  of in  the  year  18  . . ,  before  me  personally  came 

to  me  known  to  be  the  individuals  described  in and  who  exe- 
cuted the  forgoing  bond,  and  they  acknowledged  that  they  executed  the  same. 
Endorsement  on  bond. 

I  approve  of  the  within  Bond,  both  as  to  its  manner  and  form,  and  as  to  tin 
sufficiencies  of  the  sureties  therein. 

Dated 18    . 

22 
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No.  222. 

§  586.    Certif  cate  of  Deposit  Instead  of  BaH 


THE  PEOPLE   OF  THE  8TATE  OF   NEW  YOBK 

against 


Whereas,  heretofore  and  on  the day  of ,18  . . ,  an  order  was 

made  by admitting  the  above  named  dcIVndant  to  bail,  on  giving  ;in 

undertaking  in  the  sum  of dollars,  on  a  certain  charge  [and  indictment 

as  the  case  may  be]  of  [state  offense. 

This  is  to  certify  that  the  said ,  defendant  above  named  has  deposited 

with  me,  this  day,  the  amount  of dollars,  the  sum  mentioned  in  said 

order,  as  security  for  his  appearance  pursuant  to  such  order,  instead  of  the  saia 
undertaking  of  bail  pursuant  to  §  586  of  the  Code  of  Criminal  Procedure. 

Dated ,18  .... 

county  treasurer, 
county. 

No.  223. 

§  590.  Certificate  of  Surrender  by  Principal  in 
Exoneration  of  Bail. 
The  People,  Ac., 


1 


I,  hereby  certify  that  the  defendant  above  named,  who  heretofore  gave  bail  on 
his  arrest  on  an  indictment  now  pending  against  him  for  burglary  [or  as  the  case 
may  be],  has  this  day  surrendered  himself,  in  exoneration  of  his  said  bail  by 
delivering  himself  into  my  custody  together  with  a  certified  copy  of  the  under- 
taking of  bail  so  given  as  aforesaid. 

Dated 

Sheriff  of county. 

Id.  Certificate  of  Surrender  by  Bail. 
The  People  of  the  State  of  New  York,  \ 
v. 


I  hereby  certify  and  acknowledge  that ,a  surety  given  for  the  ap- 
pearance of  the  above  named  defendant  on  an  indictment  now  pending 
against  him  for  burglary  [or  as  the  case  may  be]  has  this  day  surrendered  th 
said  defendant  in  exoneration  of  him  as  bail,  by  delivering  him  into  my  custody 
together  with  a  certified  copy  of  the  undertaking  of  bail  given  by  said  surety, 
pursuant  to  §  590  of  the  Code  of  Criminal  Procedure. 

Sheriff  of County. 

Dated 


No.  224. 

§  591.  Deputation  to  Arrest  Principal,  by  Surety, 
Indorsed  on  Copy  Undertaking. 

Know  all  men  by  these  presents  that  I, of  ... : ,  being  one  of  the 

sureties  mentioned  in  the  within  copy  undertaking  of  bail,  have  deputized,  au- 
thorized and  empowered,  and  by  these  presents  do  hereby  deputize,  authorize  and 

empower  in  my  place,  stead  and  behalf of  the of at 

any  place  within  the  state  of  New  York  to  take,  arrest,  secure,  and  surrender  to 

the  sheriff  of  the  county  of in  the  state  of  New  York,  the  defendant 

named  in  the  within  copy  undertaking  in  exoneration  and  discharge  of  my  said 

undertaking  as  bail  for  said ,  in  the  cause  therein  mentioned,  anu  io 

employ  such  persons  and  assistants  as  may  be  necessary  to  effect  such  purpose. 

In  witness  whereof  I  have  hereunto  set  my  hand  this day  of 

18... 

Signed, 

Executed  and  delivered  in  the  presence  of 
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No.  225. 

§605.  Bail  after  Rearrest 

An  order  having  been  made  on  the day  of eighteen  hundred 

and by  the  court  of  [naming  the  court,]  that  be  admitted  to  bail 

o  the  sum  of dollars,  in  an  action  pending  in  that  court  against  him 

in  behalf  of  the  people  of  the  state  of  New  York,  upon  an  [information,  pre- 
sentment, indictment,  or  appeal,  as  the  case  may  be.] 

We,  defendant  [if  the  defendant  join  in  the  undertaking,]  and 

surety  of  [stating  his  place  of  residence  and  occupation.]  and  surety  of 

[stating  his  place  of  residence  and  occupation,]  hereby  jointly  and  severally  un- 
dertake that  the  above-named  shall  appear  in  that  or  any  other  court  in 
which  his  appearance  may  be  lawfully  required,  upon  that  [information,  pr- 
esentment or  appeal,  as  the  case  may  be]  and  shall  at  all  times  render  himself 
amenable  to  its  orders  and  process,  and  appear  for  judgment  and  surrender  him- 
self on  execution  thereof;  or  if  he  fail  to  perform  either  of  these  conditions,  that 

we  will  pay  to  the  people  of  the  state  of  New  York  the  sum  of dollars, 

inserting  the  sum  in  which  the  defendant  is  admitted  to  bail.] 


No  226. 

Notice  of  application  for  remission  of  forfeiture, 

under  {  697. 
ORANGE  COUNTY  COURT. 


-5 


IN  THE  MATTER  OF 

the  application  of to  have  the  for- 
feiture of  his  bond  remitted. 
To ,  district  attorney  of  the  county  of 

Take  notice  upon  the  petition  and  affidavit,  copies  of  which  are  herewith 

served  upon  you,  I  will  apply  to  the  county  court  of  this  county  at on 

the day  of next  at o'clock  a.  m.,  or  as  soon  thereafter  is 

counsel  can  be  heard,  to  have  the  forfeiture  of  the  bond  of given 

upon  the  commitment  of ,  for  the  alleged  offense  of 

and  bearing  date  the day  of ,18  . .,  remitted. 

Dated 


Attorney  for 


No  227. 


3 


§  597.    Order  remitting  forfeiturt 
ofbaiL 

At  a  special  term  of  the  county  court  of  the  county  of ,  held  at  the 

chambers  of  Hon ,  ou  the day  of 

■  Present: Judge  of County. 

In  the  Matter  of  the  Estreated   Re- 
cognizance of 

On  reading  ami  filing  t ho.  allidavits  and  notice  of  motion  of  said 

with  proof  of  due  service  thereof,  and  after  hearing ,  Esq.,  in  sup- 
port of  said  motion,  and ,  district  attorney  of county,  in  op- 
position thereto,  it  is  now,  on  motion  of  said ,  hereby  ordered,  that 

the  said  order  estreating  the  said  recognizances  and  directing  the  tame  to  be 
prosecuted,  be  vacated  and  set  aside,  and  that  [if  action  has  been  begun]  the 
action  commenced  thereon  by  the  district  attorney  of  said  county  be  discon- 
tinued, upon  the  payment  of  said of  the  costs  and  expenses  incurred 

therein,  amounting  to  the  sum  of 

County  Judgt. 


64  Forms  to  the  Code 

Ho.  228, 

§  594.    Similar  order  entered  at  same  term  of  court, 
at  which  bail  was  estreated, 

At  a  term  of  the  county  court,,  held  in  and  for  the  county  of , 

in  the  court  house  in  the  city  of ,  on  the    .  .day  of 

Present— Hon County  Judge. 

THE  PEOPLE  / 

against t 


The  recognizance  of  the  above-named  defendant  with as  bail 

having  been  estreated  at  the  present  term  of  the  county  court  of  this  county, 

and  the  said having  renewed  his  bail  for  his  appearance  at  the  next 

term  of  the  county  court,  now,  on  motion  of ,  Esq.,  counsel  for 

,  it  is  hereby  ordered  that  the  order  estreating  said  bail  above  men- 
tioned, and  any  order  for  the  prosecution  thereof,  be  vacated  without  costs. 

Judge  of County. 


No.  229. 


Complaint  upon  estreated  recognizance. 

Court County 

The  People  of  the  State  op  New-Yobx, 

Plaintiff. 
Against 


Defendants. 


The  above  named  plaintiff  respectfully  shows  to  this  court,  by  this  complaint, 

that  heretofore  to  wit:  On  the  day  of   .        ,18    ,  at  the  Town  of , 

in  the  county  of and  within  the  jurisdiction  of  this  court,  the  above 

named  defendants  personally  came  before one  of  the  justices  of  the 

peace  for  preserving  the  peace  in  the  county  of as  aforesaid,  in  their 

own  proper  persons,  and  there  entered  into  a  recognizance,  in  writing,  signed 
with  their  own  hands,  by  which  recognizance  the  said  defendant  acknowledged 

to  owe  to  said  plaintiff  the  sums  of dollars  respectively,  and  the  said 

defendants  did  then  and  there  agree  that  the  said  sum  should  be  levied  out  of 
their  goods  and  chattels  land  and  tenements  to  the  use  of  the  said  plaintiff,  if  the 

above  named  defendant ,  should  fail  in  performing  the  condition  of  the 

said  recognizance,  which  condition  was,  that ,  the  said  defendant,  should 

personally  appear  at  the  then  next  court  having  criminal  jurisdiction  of  said 

offense to  be  holden  in  and  for  the  county  of then  and  there 

to  answer  an  indictment  to  be  preferred  against  him  for  the  offense  of  burglary 
in  the  third  degree,  and  to  do  and  receive  what  should  by  said  court  be  then  and 
there  enjoined  upon  him,  and  to  appear  and  answer  the  charge  above  mentioned 
in  whatever  court  it  might  be  called  or  prosecuted,  and  at  all  times  render  him- 
self amenable  to  the  orders  of  the  court,  and  if  indicted  or  convicted  should 
appear  for  judgment  and  render  himself  in  execution  thereof,  or  if  he  fail  to 
perform  either  of  these  conditions  that  they  would  pay  to  the  people  of  the  State 

of  New  York  the  following  named  sums  of  money,  viz: the  sum  of 

and the  sum  of ;  which  said  recognizance,  taken  and  ackowledged 

±a  above,  before  the  said a  justice  of  the  peace  as  aforesaid,  he  having 

full  power  and  competent  authority  to  take  the  same,  that  is  to  say  on  the  .... 

day  of ,  18. .,  and  was  duly  filed  of  record  by  the  clerk  of  said  county  of 

,  at  his  office  in  the of ,  N.  Y.,  and  said  plaintiff  avers 

that  the  next  court ,  to  be  holden  and  held  next  after  the  signing  and 

acknowledgment  of  said  recognizance  in  and  for  the  county  of ,  com- 
menced its  session  and  was  held  at  the  court  house  in  the  city  of in  and 

for  the  county  of the  ....  day  of 18 . ..    And  such  proceedings 

were  thereupon  had  in  the  said  court,  that,  at  the  said  court  commencing  its 
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session  and  held  on  the  day  and  at  the  place  aforesaid,  an  indictment  was  found 

aud  presented  against  the  said  ...'. for  burglary  in  the  third  degree,  and 

such  proceedings  were  thereupon  afterwards  had  that  the  said  recognizance 
was,  in  due  form  of  law,  respited  and  continued  until  and  to  the  term  of  the  said 

court  of ,  held  at  the  court  house  in  the  • of ,  N.  Y.,on 

the day  of 18. . . 

And  the  before  mentioned  plaintiff  does  further  say,  that  afterwards,  at  the 

said  term  of  the  last  mentioned  court,  held  in  and  for  the  said  county  of 

to  wit:  the  said  court  commencing  on  the day  of 18. .,  the  said 

failed  in  the  performance  of  the  condition  of  the  said  recognizance  in 

i his:  that  the  said ,  being  then  and  there  called  in  open  court,  during 

the  sitting  of  said  court,  to  wit.  on  the day  of 18, .,  did  not  per- 
sonally appear  in  and  abide  the  order  of  the  said  court,  but  therein  wholly  failed 
and  made  default;  whereupon  an  order  was  entered  by  the  said  court  forfeiting 
the  said  recognizance,  and  directing  the  same  to  be  prosecuted  according  to  law, 
as  by  the  record  and  proceedings  of  the  said  court  will  more  fully  appear.  And 
the  said  plaintiff  further  says  that  the  said  defendants  have  not  paid  the  sums  of 

respectfully,  dr  any  sum  whatever  so  as  aforesaid  acknowledged  separately 

by  said  defendants  to  be  owing  to  the  said  plaintiff.  And  the  said  plaintiff 
avers ,  that  the  record  of  the  said  recognizance  remains  in  full  force,  strength 
and  effect,  in  no  manner  reversed,  vacated  or  satisfied,  and  that  they  the  said 
plaintiffs  have  not  yet  obtained  satisfaction  of  the  same,  whereby  an  action  has 
accrued  to  the  said  plaintiffs  to  demand  and  have  of  the  said  defendants  the 

suras  of from  each.    Nevertheless  the  said  defendants,  although  requested, 

have  not  paid  the  said  sums  of  money  or  any  part  thereof,  to  the  said  plaintiffs, 
but  hitherto  hath  refused  and  still  doth  refuse,  to  pay  the  same  to  the  said 
plaintiffs. 

Wherefore  the  plaintiffs  pray  for  judgment  against  the  defendant  as  follows, 

to  wit :  against  the  defendant for  the  sum  of with  interest 

thereon  from  the day  of ,  18..,  together  with  the  costs  of  this 

action. 


District- Attorney  of ,  county. 

Office  address,  Rooms  Nos Post-Office  Address  Lock  Box. . . . 

County  ss. : 

being  duly  sworn  deposes  and  says  that  he  is  the  District 

Attorney  of county,  and  the  Attorney  for  the  Plaintiff  herein  and  is 

acquainted  with  the  facts  stated  in  the  foregoing  complaint,  and  that  the  said 
complaint  is  true  to  the  knowledge  of  deponent,  except  as  to  the  matters  therein 
stated  and  to  be  alleged  on  information  and  belief  and  as  to  those  matters  he 
believes  it  to  be  true,  that  the  reason  why  this  verification  is  not  made  by  the 
plaintiffs  is,  that  the  said  plaintiffs  are  the  people  of  the  State. 
Sworn  to before  me  ) 

This  ...  , ,18...  )  

If  suit  is  brought  in  a  county  court  of  sessions,  the  residence  of  the  defendants 
must  be  alleged  to  confer  jurisdiction.    (Burns  v.  <yNeil9  10  Hun.,  494.) 


No.  230. 

§  608.    Justice's  Criminal  Subpoena 
County  of  Orange         I  __ 
CITY  OF  NEWBURGH,     J  88' 

You  are  hereby  commanded,  In  the  name  of  the  People  of  the  state  of  Ne* 
York,  to  appear  before  the  undersigned,  Recorder  of  said  city,  at  the  Recorder's 

Court  Room,  Number  62  First  Street  in  said  city,  on  the day  of 

188 at o'clock M.,  to  give  evidence  in  a than  and 

there  to  be between  the  People  of  the  State  of  New  York  against  ..•• 

. . .  .on  the  part  of  the 

Dated  at  said,  city,  this day  of 18 

C  L.  Waring,  Becorder. 
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No.    231. 

$600.  Subpoena— Grand  Jury. 
THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To of  the of 

Greeting  : 

Wo  command   you,  tbat  all  business  or  excuses  ceasing,  you  appear  before 

the  Grand  Jury  of of  the  county  of  Orange,  to  be  held  in  and  for  tho 

said»county,  at  the  Court  House  in  the ,  the day  of 18 

at o'clock  in  the noon,  of  the  same  day,  to  testify  the  truth,  and 

to  give  evidence  before  the  Grand  Jury  touching  a  certain  complaint  then  and 

there  pending  against And  this  you  are  not  to  omit  to  do 

under  the  penalty  of  two  hundred  and  fifty  dollars. 

Witness,  Hon at the day  of 18 


District  Attorney,  County. 


No.  232. 

Id.    Proof  of  service. 
STATE  OF  NEW  YORK,  )      . 
County  of  Orange.       (      • 

being  duly  sworn,  deposes  and  says  he  served  a sub* 

poena,  of  which  the  within  is  a  copy,  upon on  the day  of 

188..,  by 

•Sworn  to  before  me,  this day  ) 

of 18    ..  (  

Notary  Public 


No.  233. 

§  612.    Subpoena. 
SUBPCENA. 

FOR  A  WITNE88  TO  ATTEND  THE 

COURT  OF  ) 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  > 

TO Of 

Greeting  : 
We  command  you,  that  all  business  and  excuses  ceasing,  you  appear  in 

your  proper  person,  before  the, Court  of to  be  holdcn  in  and  for  the 

county  of  Orange  at  the  Court  House,  in  the  city  of  Newburgh,  on  the 

day  of instant,  at  the  hour  of in  the  forenoon  of  the  same  day 

to  testify  the  truth  and  give  evidence  in  our  behalf,  against in   a  case 

of  Felony,  whereof  ....  11  k  stands  indicted.    And  this  you  are  not  to  omit  to 
do  under  the  penalty  of  two  hundred  and  fifty  dollars. 

Witness,  Hon at  the of the day 

of ,  in  the  year  of  Our  Lord  18    . . 


District  Attorney. 


No.  234. 
SUBPCENA— (duces  tecum.) 

FOR  A  WITNE88  TO  ATTEND  THE 

COURT  OF 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To Of. 

Greeting  : 

We  command  you,  that,  all  business  and  excuses  ceasing,  your  appear  in  your 
proper  person,  before  the  Court  of ,  to  be  holden  in  and  for  the  county 


-I 
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of  Orange,  at  the  Court  House  in  the  city  of  Newburgh  on  the day  of 

instant,  at  the  hour  of in  the  forenoon  of  the  same  day,  to 

testify  the  truth  and  give  evidence  in  our  behalf,  against in  a  case  of 

Felony,  whereof he  stands  indicted,  and  that  you  bring  with  you  and  pro- 
duced, at  the  time  and  place  aforesaid  a  certain now  in  your  custody 

and  all  other  deeds,  evidences  and  writings,  which  you  have  in  your  custody  or 
power,  concerning  the  premises.  And  this  you  are  not  to  omit,  under  the  penalty 
of  two  hundred  and  fifty  dollars. 

Witness,  Hon of  our  said  court,  in  our  said  county in  the 

year  of  Our  Lord  18  .. 


District  Attorney. 


No.  235. 

{§614,615.  Return  of  Service  of  Subpoena. 
STATE  OF  NEW  YORK,  ) 

>  ss 
County  of  Orange.     ) 

being  duly  sworn,  deposes  and  says,  he served  a  subpoena,  of 

which  the  within  is  a  copy,  upon on  the day  of , 

18  .,by 

Sworn  to  before  me,  this 1 

day  of 18  ..  J 


STATE  OF  NEW  YORK, ; 
County  of  Orange,       >  ss. 


No.  236. 

Warrant  of  attachment  against  witness. 


The  People  of  the  State  of  New  York,  to  the 
Sheriff,  Deputy  Sheriffs,  and  Policeman  of  the 
County  of  Orange,  Greeting: 
We  command  you,  and  each  of  you,  that  you  attach  and  take  the  body  of 

, who  stands  charged  before  our  Court  of  Sessions,  in  and  for  the  said 

County,  with  a  Contempt,  and  him  forthwith  bring  before  our  said  Court,  to  be 
dealt  with  according  to  law. 

Witness,  Hon of  said  County,  this day  of in  the 

year  of  our  Lord,  one  thousand  eight  hundred  and  eighty. 

By  the  Court. 

Endorsed,  allowed  this  day  of 18 

Clerk  of  Court. 


No.  237. 


Attachment  against  a  witness  for  disobedience  of  robpo?ns 
in  a  Court  of  Special  Sessions. 
STATE  OF  NEW  YORK,  / 
County  of ) 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK: 

To 

You  are  hereby  commanded  to  attach ,  and  bring  him  before  the  un- 
dersigned, a  justice  of  the  peace  of  said  county,  at  his  office  in  the  town  of .. 

county  of ,  and  State  of  New  York,  forthwith  to  testify  the  truth. 

according  to  his  knowledge,  in  an  action  now  pending  before  the  said  justice  of 
the  peace  between  the  People  of  the  State  of  New  York  and  defend- 
ant, on  the  part  of ,  and  also  to  answer  all  such  matters  as  may  be 
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brought  against  him,  the  said ,  for  not  obeying  a  subpoena  of  this  court 

duly  served  herein. 

Dated  at ,  this day  of ,18 


Justice  of  the  Peace. 


No.  238. 

§  622.  Affidavit  to  obtain  order  to  examine  witness  conditionally. 
STATE  OF  NEW  YORK,  ) 

Count v  of  $     ' 

being  duly  sworn  says  that  he  resides  at that  at  the  last  term 

of  the  court  of in  and  for  the  county  of he  was  indicted  on  a 

charge  of  arson ;  that  immediately  after  said  indictment,  he  gave  bail  to  appear 

at  the  next  term  of  said  court  to  be  held  at  the  court  house  in  the 

on  the day  of That  who  resides  at in  the 

county  of is  acquainted  with  all  the  of  facts  of  the  case,  and  his  evi- 
dence is  very  material  to  deponent's  defense  in  this  action.     That  said 

Above  named  is  in  such  an  enfeebled  and  infirm  state  of  health  that  there  is 
great  probability  that  he  will  be  unable,  by  reason  of  such  infirmities, to  attend 
the  trial  of  this  cause  at  the  time  and  place  above-named  or  at  any  subsequent 
time. 


Sworn  before  me,  this  ) 
day  of ) 


No.  239. 

§  625.  Order  to  examine  witness  conditionally. 
SUPREME  COURT— County  or 


THE  PEOPLE  1 

against  > 

On  reading  and  filing  the  affidavit  of  the  above-named  defendant,  hereto  an- 
nexed, and  on  motion  of ,  Esq.,  his  attorney,  it  is  hereby  ordered  that 

,  residing  at ,  in  the  county  of ,  be  examined  condition- 
ally before  me  on  the day  of ,  18  . . ,  at  the  residence  of  said 

in  the  county  aforesaid;  and  that  a  copy  of  the  order  and  of  the  an- 
nexed affidavit  be  served  on  the  district  attorney  of  tho  county  of on  or 

l>efore  the day  of 

Dated  at this day  of ,18 

Justice  Supreme  Court. 


No.  240. 


§  664.  Compromise  of  Crimes.    Acknowledgment 
of  Satisfaction. 
county  of ,  ss : 

I,  of ,  do  hereby  acknowledge  to  have  received  of  of 

,  the  sum  of dollars   in  full  satisfaction  for  the  injury  and 

damage  done  to  me  at  the  said on  the day  of ,18   . ., 

by  the  said-  in  assaulting  and  beating  me  (ur  as  the  case  may  be),  and  for 

which  offense  I  made  complaint  on  oath  on  the day  of ,  18. . . , 

to ,  police  justice,  and  which  said  complaint  is  now  pending  and  urr>e- 

terrained  (or  an  indictment  having  been  found  against  the  said  thereon  on 

-the day  of ,  18. . ,  in  the  court  of in  and  for 

county),  and  I  desire  that  no  further  proceeding  be  had  thereon  against  the 
«aid 

Add  acknowledgment. 
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No.  241. 


Court  of ,  county  of 

The  People  of  the  State  of  New  Yobk, 


Id.  Order  for  Compromise 


1 


On  reading  and  filing  the  acknowledgment  of  satisfaction  executed  by 
for  the  injury  and  damage  done  to  him  by  indicted  for ,  a  mis- 
demeanor, which  indictment  is  now  pending  in  this  court,  (or  who  is  under  ar- 
rest for)  and  on  motion  of  the  defendant  it  is  ordered  that  on  payment  of  .... 
dollars  costs  incurred  (or  otherwise,  if  the  court  so  direct)  that  all  proceed- 
ings be  stayed  upon  the  prosecution  of  said  indictment,  and  the  defendant 
discharged  therefrom. 

(Signed),  


No.  242. 


Order  discharging  recognizance  on  settlement  of  case. 

County  of , ,  bs  : 

The  within-named  complainant ,  having  this  day  appeared  before  roe, 

,  a  justice  of  the  peace  of  the  county  of ,  and  acknowledged  in 

writing  that  he  had  received  full  satisfaction  of  the  within-named  for 

the  injury  complained  of,  I  do  hereby  order  the  within  recognizance  to  be  dis- 
charged. 

Dated  at ,  this day  of ,18 

Justice 


No.  24a 


§  676.  Summons  against  corporation. 
The  summons  must  be  in  substantially  the  following  form : 
County  of  Albany  y  [or  as  the  case  may  be.] 

In  the  name  of  the  people  of  the  state  of  New  York:  To  the  [naming  the 
corporation.] 

You  are  hereby  summoned  to  appear  before  me,  at  [naming  the  place],  on 
[specifying  the  day  and  hour],  to  answer  a  charge  made  against  you,  upon  the 
information  qf  A.  JB.,  for  [designating  the  offense  generally]. 

Dated  at  the  city  [or  town]  of ,  the day  of ,  18. . 

G.  H.,  Justice  of  the  peace, 
[or  as  the  case  may  be.} 
County,  ss: 

being  duly  sworn  says,  that  on  the day  of , 

18  . . ,  at in  the  county  of state  of  New  York,  he  served  the 

within  summons  upon president  or  other  head  of  the  corporation,  or 

on  the  secretary,  cashier  or  managing  asrent  thereof,  by  delivering  a  true  copy 
thereof  to,  and  leaving  the  same  personally  with,  said 
Subscribed  and  sworn  to  before 
me,  this  ....  day  of . . .  .18 

Justice. 


No.  244. 

§§  678,  679.  Certificate  on  depositions. 

COUBT,      ^ 

County  of 

The  People 
vs. 

I  hereby  certify  that  there  is sufficient  cause  to  believe  the  abort 

named  defendant  guilty  of  the  offense  charged. 

[8ignaUtrt.\ 
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No.  *45. 

§  "J  05.  Venire— Criminal— Special  Sessions. 
The  People  of  the  State  of  New  York:  To  any  Constable  of  the  county  of 

[or  to  any  Marshall  or  Police  Officer  of  the  city  or  village  of 

],  Greeting: 

You  are  hereby  ordered  to  summon  the  following-named  persons  [insert  the 
names  of  the  persons  drawn]  as  jurors  iu  a  criminal  action  [or  proceeding]. 

to  be  tried  in  a  court  of  special  sessions  in  and  for  the  town  of I  or  city 

or  village  of ],  between  the  said  People  and ,  defendant,  to 

b*  and  appear  before  said  court  at  the  office  of  the  undersigned,  in  the 

<  f in  saii  county,  on  the day  of  .....«..,  18    ,  at    

o'clock  in  the noon  for  such  purpose. 

And  have  you  then  and  there  this  order,  with  a  certified  list  annexed  thereto, 
of  said  persons  upon  whom  you  shall  have  served  the  same,  and  if  you  shall 
not  have  been  able  to  serve  it  upon  any  one  or  more  of  them,  state  the  reason 
th  roof. 

Dated  this day  of ,18    ,  at  the  said of 

[Signature.] 
STATE  OP  . . 
County  of 

Town  of 

I  hereby  certify  that  I  have  personally  served  the  annexed  order  upon  the 
following  persons  named  therein  by  exhibiting  to  each  of  them  the  same,  and 
at  the  same  time  reading  to  [or  stating  to]  nim  the  substance  thereof,  viz. 
[name  the  persons  so  served].  And  that  I  have  been  unable  to  serve  the  said 
order  upon  the  following  person  [or  persons,  naming  him  or  them]  for  the 
reason  [state  the  reason  for  such  non  service  in  each  case]. 

Datea  this day  of ,18    . 

To ,  Esq..  Constable. 

Justice. 


h 


No.  246. 

§711.  Oath  to  Jury. 
You  do  swear  [or  you  do  solemnly  affirm,  as  the  case  may  bel  that  you  will 
well  and  truly  try  the  issue,  between  the  people  of  the  state  of  "New  York  and 
A.  B.,  the  defendant,  and  a  true  verdict  give,  according  to  the  evidence. 


No.  247. 

§713.  Oath  of  Officers. 
You  do  swear  that  you  will  keep  this  jury  together  in  some  private  and  con- 
venient place,  without  food  or  drink,  except  bread  and  water,  unless  otherwise 
ordered  by  the  court;  that  you  will  not  permit  any  person  to  speak  to  or  communi- 
cate with  them,  nor  do  so  yourself,  unless  it  be  to  ask  them  whether  they  have 
agreed  upon  a  verdict;  and  that  you  will  return  them  into  court  when  they 
have  so  agreed,  or  when  ordered  by  the  court.        , 

No.  248. 

§§  717,  718.  Judgment  of  Court  of  Special  Sessions. 

Coubt ) 

City  ob  town  of  . . . .,  county  of ) 

The  People  of  the  State  of  New  Yobk  ) 

against  >  Judgment,  188. 

The  defendant  was  this  day  convicted,  on  a  trial  by  the  court  or  a  jury,  or  on 
a  plea  erf  guilty  of  the  offense  of ,  and  the  court  sentenced  h  to  impris- 
onment iu  the of  this  county, days,  and  pay  a  fine  of 

dollars,  and  be  imprisoned  until  paid,  not  exceeding days. 

[Signature.] 


No.  249. 
§§  721. 722.  Record  of  Conviction— Special  Sessions. 
CITY  OP  NEWBURGH) 
State  of  New  Yobk,    > 
ORANGE    COUNTY.    ) 
Be  it  Remembered   That  at  a  court  of  Special  Sessions  held  %»tVhfct3rt&K**ft. 
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the  undersigned  in  the  said  City  of  Xewburgh,  in  the  said  County,  . . ......  was 

brought  before  the  said  Court,  charged  ou  the  oath  of with  having  on 

tjje  ° day  of which  charges  being  stated  in  the  warrant  of 

...  .were  distinctly  read  to  the  defendant  in  open  court,  to  which  ..  he 

pieaded guilty;  whereupon  such   proceedings  were  had  in  the  said 

court,  that  the  defendant  was  convicted  of  the  charges  above  specified,  and  the 
court  having  rendered  judgment  thereon,  that  the  said 

In  Witness  Whereof,  we  have  hereunto  subscribed  these  presents  the 

dav  of one  thousand  eight  hundred  and 

J  Becorder. 


No.  250. 

§  721.  Certificate  of  Conviction— Plea  of  Guilty  [or  not  Guilty]. 
Court  of  special  sessions  or  police  court. 
County  of  Albany,  town  of  Berne,  [or  as  the  case  may  be.] 
The  People  of  the  State  of  New  York 
against 
A.  B. 

January  ,18  ... 
The  above  named  A.  B.  having  been  brought  before  C.  D.,  justice  of  special 
sessions,  justices  of  the  peace  [or  other  magistrate  as  the  case  mav  be]  or  police 
justice,  of  the  town  [or  city  or  village]  of  [as  the  case  may  be]  charged  with 
[briefly  designating  the  offense,]  and  having  thereupon  pleaded  guilty  or  not 
guilty,  [as  the  case  may  be]  and  demanded  [or  failed  to  demand,  as  the  case  may 
be]  a  jury,  and  having  been  thereupon  duly  tried,  and  upon  such  trial  duly  con- 

victed.     It  is  adjudged  that  he  he  imprisoned  in  the  jail  of  this  county,  

days  [or  pay  a  fine  of dollars  and  be  imprisoned  until  it  be  paid,  not 

exceeding days,  or  both  as  the  case  may  be.] 

Dated  at  the  town  [or  city,  ]  of ,  the  day  of ,  eighteen  hun- 
dred and C.  D.,  Justice  of  the  peace  or  police  justice  or  other  magis- 
trate [as  the  case  may  be]  of  the  town  [or  city]  of  [as  the  case  may  be]. 


No.  251. 


§  721.  Warrant  to  commit  a  Child  rnder  Sixteen 
Years.    Plea,  Not  Guilty. 
court, county  of ,  ss : 

In  the  name  of  the  people  of  the  state  of  New  York :    To  any  sheriff,  constable 

marshal,  or  policeman  in  the  county  of ,  and  to  the  superintendent  of 

the  House  of  Refuge for  the  reformation  of  juvenile  delinquents  in  tbe 

city  of  New  York,  greeting: 

Whereas,  on  the day  of ,  18  . . , was  brought  before 

me, ,  a justice . .  in  and  for  the and  county  of 

charged  on  the  oath  of ,  which  oath  was  believed  by  me,  the 

said  justice,  with,  on  this  present  day,  at  the of 

And  whereas  the  said  justice  immediately  and  before  any  further  proceeding 

were  had,  informed  the  said of  the  charge  against  him,  and  of  his  right 

to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge  was 

then  and  there  distinctly  read  and  stated  to  the  said ,  who  then  and  there 

pleaded  not  guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge 
by  the  said  justice,  who  did  thereupon  hear  testimony  on  oath  in  support  cf 
s.iid  charge,  and  in  defense  thereof,  and  on  behalf  of  said  person. 

And  whereas  the  said  testimony  was  given  and  evidence  was  had  in  the  pres- 
ence and  hearing  of  the  said ,  he  .  .the  said ,  having  previously 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereas  it  wa3  ascertained  by  said  justice,  that  said was 

years  old  on  the day  of ,  IS 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  tbe 

aaid was  guilty  of  the  aforesaid  charge  and  offense,  and  the  said 

was  thereupon  convicted  of  the  charge  and  offense  aforesaid;  and  it  was  ad- 
judged and  determined  by  me  that  the  said should  be  committed  to  and 
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confined  in  the  House  of  Refuge  for  the  reformation  of  juvenile  delinquents,  in 
the  city  of  New  York,  until  he  should  be  thence  discharged  according  to  law. 

Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody 

of  the  said  superintendent.  And  you,  the  said  superintendent,  are  hereby  com- 
manded to  receive  the  said into  your  custody,  in  the  said  House  of  Re- 
fuge, and there  safely  keep  until  he  shall  be  thence  discharged  accord- 
ing to  law. 

Given  under  my  hand,  at  the of aforesaid,  this day 

of 18  ... 

[Signature.  ] 


No.  252. 

§  722.  Warrant  to  Commit  Child  under  the  Age  of 
Sixteen  Years.    Plea  of  Guilty. 
court, county  of ss: 

In  the  name  of  the  people  of  the  state  of  New  York ;  To  any  sheriff,  constable 
marshal  or  policeman  of  the  county  of  Albany,  and  to  the  superintendent  of  the 

House  of  Refuge for  the  reformation  of  juvenile  delinquents  in  the  city 

of  New  York,  greeting: 

Whereas,  on  the day  of ,18   . . , was  brought  before 

ine, a justice in  and  for  the and  county  of 

charged  on  the  oath  of  which  oath  was  believed  by  me,  the 

said  justice,  with  on  this  present  day,  at  the of 

And,  whereas,  the  said  justice  immediately  and  before  any  further  proceedings 

were  had,  informed  the  said of  the  charge  against  h  . .  and  of  h  . .  right 

to  the  aid  of  counsel  in  every  stage  of  proceedings,  and  the  said  charge  was  then 

and  there  distinctly  read  and  stated  to  the  said and  he  the  said 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And,  whereas,  he,  the  said did  then  and  there  plead  guilty  to  the 

said  charge. 

And,  whereas,  it  was  ascertained  by  said  justice  that  said was 

years  old  on  the day  of 18   ... 

And  whereupon  the  said  justice  did  thereupon  adjudged  and  determine  that 

the  said was  guiliy  of  the  aforesaid  charge  and  offense,  and  the  said 

was  thereupon  convicted  of  the  charge  and  offense  aforesaid,  and  it  was 

adjudged  and  determined  by  me  that  the  said should  be  committed  to, 

and  confined  in,  the  House  of  Refuge  for  the  reformation  of  juvenile  deliquents 
in  the  city  of  New  York,  until  he  should  he  thence  discharged  according  to  law. 

Now,  therefore,  you,  the  said  sheriif,  constable,  marshal  or  policeman  are  com- 
manded forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent.     And  you,  the  said  superintendent,  are  hereby  com- 
manded to  receive  the  said into  your  custody,  in  tho  said  House  of  Le- 

f uge,  and  h  . .  there  safely  keep  until  he  shall  be  thence  discharged  according  to 
law. 

Given  under  my  hand,  at  the of aforesaid,  this day 

of 18  ... 

[Signature.] 


No.  253. 

Warrant  of  commitment  for  being 
intoxicated  in  a  public  place. 
POLICE  COURT  (OR   JUSTICES'  COURT). 
STATE  OF  NEW  YORK,  1 

County  of \ 

IX  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To 

Greeting: 
Whereas, has  this  day  been  duly  examined,  tried  and  convicted  before 
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me, ,  one  of  the  justices  of  the  peace  in  and  for  the county  of 

police  justice  of  said ,  upon  the  information  of  oath  of 

and  on  competent  testimony,  of  having  been  intoxicated  in  public  street 
or  place  in  said ,  contrary  to  law 

And  Wnereas,  Upon  such  conviction,  I  did  adjudge  and  determine  that  the 

said should  pay  a  fine  of dollars,  and  two  dollars  costs,  and  in 

default  thereof  that be  committed  to  the  penitentiary  of  said  county  for 

the  tef  m  of days, unless  the  fine  be  sooner  paid; 

These  are,  therefore,  to  command  you,  the  said  sheriff,  constable,  marshal  or 

policeman,  forthwith  to  convey  and  deliver  the  said to  the  said  super 

rntendent  of  the  said  penitentiary.     And  you,   the  said  superintendent,  are 

hereby  commanded  to  receive  the  said into  your  custody,  in  the  said 

penitentiary,  and  h  . .  there  safely  keep  until  the  expiration  of  the  said 

days,  unless  the  fine  be  sooner  paid,  or be  thence  discharged  in  doe 

course  of  law. 

Given  under  my  hand,  at the day  of 


Police  Justice  (or  Justice  of  the  Peace). 


No.  254. 

Certificate  to  add  to  copy  to  be  delivered  to  officer  as  mittimus, 
under  Code  of  Criminal  Procedure,  $  725. 


STATE  OP  NEW  YORK,    . 

COUNTY  OF ' 


I- 


I  certify  that  I  have  compared  the  foregoing  with  the  original  certificate  made 
and  signed  by  me  as  a  court  of  special  sessions,  and  that  the  same  is  a  corral 
copy  thereof  and  transcript  therefrom,  and  of  the  whole  thereof. 

Witness  my  hand  this day  of ,18 

Justice  of  the  Peace  of  the of. in  said  comfy. 


Court, 

County  of.... 
The  People 
vs. 


No.  255. 
§  734.    Commitment  to  special  sessions. 


The  sheriff  of  the  county  of is  required  to  receive  and  detain 

who  stands  charged  before  me  for to  answer  the  charge  before  a  court  of 

special  sessions,  to  be  held  in  the of 

Dated  at  the of the day  of 18   .. 

[Signature.] 


No.  256. 


§  733.    Bail  to  special  sessions. 

A.  B.,  having  been  duly  charged  before  C.  D.,  a  justice  of  the  peace  in  the 

town  [or  city]  of ,  [as  the  case  may  be]  with  the  offense  of  [designating 

the  offense  generally].  We. undertake  jointly  and  severally  that  he  shall  ap- 
pear thereon  from  time  to  time,  until  judgment  at  a  court  of  special  sessions  in 

the  town  or  village  [or  city]  of ,  (as  the  case  may  be)  competent  to  try 

the   case,  or  that  we  will  pay  to  the  county  of (naming  tne  county  in 

which  the  court  is  held)  the  sum  of dollars,  (inserting  the  sum  fixed  bj 

the  magistrate). 

Dated  at  the  town  (or  city)  of (as  the  case  may  be). 
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No.  257. 

§  774.  Oath  to  foreman  of  coroner's  Jury. 
"  You  do  swear  that  you  will  well  and  truly  inquire  how  and  In  what  manner 
And  when  and  where,  tfie  person  lying  here  (or  whose  body  you  have  just  viewed , 
as  the  case  may  be),  came  to  his  death  (or  was  wounded)  and  who  such  person 
was  and  into  all  the  circumstances  attending  such  death  (or  wounding),  and  by 
whom  the  same  was  produced;  and  that  you  will  make  a  true  inquisition 
thereof,  according  to  the  evidence  offered  to  you,  or  arising  from  the  investiga- 
tion of  the  body.    So  help  you  God. 


No.   25a 


Id.    Oath  to  jurors. 

The  same  oath  which the  foreman  of  this  inquest  hath  on  his  part 

taken,  you  and  each  of  you  do  now  take,  and  shall  well  and  truly  observe  and 
keep  on  your  part.    So  help  you  God. 


No.   259. 


Id.    Oath  to  witness. 
The  evidence  you  shall  give  upon  the  inquest  touching  the  death  (or  wound* 

ing)  of ,  (or  of  the  person  whose  body  has  been  viewed)  shall  *e  the 

truth,  the  whole  truth  and  nothing  but  the  truth.    So  help  you  God. 


No.  260. 


§775.    Subpoena  by  coroner. 

In  the  name  of  the  people  of  the  State  of  New  York : 
To : 

We  command  you  and  each  of  you,  that  all  business  and  excuses  being  laid 
aside,  you  be  and  appear  before  the  undersigned,  one  of  the  coroners  of  the 

county  of at on  this day  of 18 ,  at o'clock 

in  the noon  (or  forthwith),  to  testify  upon  an  inquest  then  and  there  to 

be  had  upon  the  body  of deceased,  (or  upon  the  body  of  a  persoj?  whose 

name  Is  unknown),  and  hereof  fail  not  at  your  peril. 

Witness  the  hand  of  said  coroner  this day  of ,18. 


P.  L.,  Coroner. 


No.  261. 


§  766.    Attachment  by  Coroner  against  Witness. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  the  county  of 9 

greeting  : 

We  command  you  that  your  attach and  bring  him  before  the  under- 
signed, one  of  the  coroners  of  said  county,  at in  said  county,  forthwith 

to  testify  upon  a  certain  inquest  (as  set  forth  in  the  subpoena)  end  also  to  answer 
all  such  matters  as  shall  be  objected  against  him.  for  that  he,  having  duly  sub- 
poenaed to  attend  upon  such  inquest  has  refused  or  neglected  to  to  attend  in 
Conformity  to  such  subpnena,  and  have  you  then  and  there  this  writ. 

Witness  the  hand  of  the  said  coroner  this day  of ,  18    . 


Coronir 


No.  262. 


Return  to  attachment  of  coroner* 

County  of ,  ss. 

I, hereby  certify  that  I  have  arrested  the  within ,  ant  have 

him  in  my  custody  now  here,  as  I  am  within  commanded. 
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Dated  at   this day  of 18  . . 

Shed* 


No.  263. 


Rocognizance  by  witness  on  coroner's  inquest, 

Rexbselaer  Cocnty,  ss  : 

Be  it  remembered  that  on  the day  of 18   . .,  A.  R,  t  H, 

aud  E.  F.,  all  of  the  city  of  Troy,  in  said  county,  personally  came  before  me... 

a   coroner  of  said  county,  and  severally  acknowledged  themselves  to  be 

indebted  to  the  people  of  the  state  of  New  York,  each   separately,  in  the  luinut 

dollars,  to  be  made  and  levied  of  their  goods  and  chattels,  lands  u& 

tenements,  to  the  use  of  said  people  if  default  shall  be  made  in  the  following  con- 
dition : 

The   condition  of  this  obligation  is  such  that  if  the  above  bounder  A.  R,C. 
D.  and  E.  F.,  shall  personally  he  and  appear  at  the  next  term  of  the  court  of... 

,  to  be  held  in  and  for  the  county  of on  the day  of... 

....,to  give  evidence  on  behalf  of  said  people  against for as 

-well  to  the  grand  jury  as  to  the  petit  jury,  do  not  depart  the  said  court  withoa; 
leave,  then  the  recognizance  to  be  void  and  of  no  effect,  otherwise  to  remain  in 
full  force. 

(Signed)  >. 

Subscribed  and  acknowledged  before  I  \ 

me,  this day  of 18  . .  J 

>% 

Coroner. 


No.  264.  \ 

§  777.     CcJCQrjer's  Inquest 

CountVof  •    •  •  ■  ~  »  ™'  X  S8: 


STATE  OF  NEW  YORK,  1 


At  an  inquest  indented  and  taken  this day  of in  the  year  of 

Our  Lord  one  thousand  eight  hundred  and  ,  for  the  ?eople  of  the 

state  of  New  York,  in  the of in  said  county,  before , 

one  of  the  coroners  of  said  county,  on  view  of  the  body  of ,  then  and 

there  lying  dead upon  the  oath  of good  and  lawf if  men  of 

said  county,  who  being  sworn  and   charged  to  inquire  how  and  afif  what 

manner  the  said    came  to death,  do  say,  upca  oath 

aforesaid,  that came  to death  by. . . . 


No  265. 

§  778.    Testimony  taken  by  Coroner's  Deposition. 

county  of ,  ss  : 

Examination  of  witnesses  produced,  sworn  and  examined  on  the day 

of 18  ...  before  one  of  the  coroners  of  the  said  county  and 

jurors,  good  and  lawful  men  of  the  said  county  duly  summoned  and  sworn  of 
the  said  coroner  to  inquire  how  and  in  what  manner,  and  when  and  where — 
(or  person  unknown)  came  to  his  death  (of  was  wounded)  and  who  such  person 
was,  and  into  all  circumstances  attending  such  death  or  wounding)  and  to  make 
true  inquisition,  according  to  the  evidence,  arising  from  the  investigation  of  the 
body. 

being  produced  and  duly  sworn  and  examined  testifies  and  says  that 

<give  testimony  in  full). 

(Signed) 

Subscribed  and  sworn  to  before  me  { 
this day  of 18  ..) 

COTODSfc 
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I  do  hereby  certify  that  the  foregoing  testimony  of  the  several  witnesses 
appearing  upon  the  foregoing  inquest  was  reduced  to  writing  by  me,  and  that 
the  said  testimony  is  the  whole  of  the  testimoney  taken  on  such  inquest,  and 
that  the  same  is  correctly  stated  as  given  by  the  witnesses  respectively. 

Coroner, 


No.  266. 

§  781.  Coroner's  Warrant. 
County  of  Albany,  [or  as  the  case  may  be.] 
In  the  name  of  the  people  of  the  State  of  New  York: 
To  any  sheriff,  constable,  marshal  or  policeman  in  this  county: 
An  inquisition  having  been  this  day  found  by  a  coroner's  jury,  before  me, 
stating  that  A.  B.  has  come  to  his  death  by  the  act  of  C.  D.  by  criminal  means 
[or  as  the  case  may  be],  as  found  by  the  inquisition;  or,  information  having  been 
this  day  laid  before  me  that  A.  B.  has  been  killed  or  dangerously  wounded  by 
C.  D.  by  criminal  means,  [or  as  the  case  may  be]. 

You  are  hereby  commanded  to  arrest  the  above  named  C.  D.  and  bring  him 
before  me,  or' in  the  case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  coroner  in  this  county. 

Dated  at  the  city  of  Albany  [or  as  the  case  may  be]  this  day  of 18. . . 

E.  F., 
Coroner  of  the  county  of  Albany. 
(Or  as  the  case  may  be.) 


No.  267. 

§  788.  Coroner's  Statement  to  Supervisors. 
Statement  and  inventory  of  all  moneys  and  other  valuable  things  found  with 
or  upon  all  persons  on  whom  inquests  have  been  held  by  and  before  the  under- 
signed, one  of  the  coroners  in  and  for  the  county  of for  and  during  the 

year  commencing  on  the day  of 18. . 


Upon  whom  found. 
A.  B.,  etc. 


Articles  found. 


Enumerate  property. 


Disposition  thereof. 

Delivered  to  county 
treasurer,  etc. 


(Signed)        P.  L.,  Coroner. 

county  of ,  ss: 

?.  L.,  one  of  the  coroners  of  said  county  being  duly  sworn  says  that  the  fore- 
going statement  and  inventory  is  in  all  respects  just  and  true  to  the  best  of  his 
knowledge  and  belief,  and  that  the  moneys  and  other  aritcles  therein  mentioned 
have  been  delivered  to  the  treasurer  of ". county  and  to  the  legal  repre- 
sentative of  the  persons  therein  mentioned  as  therein  stated. 

P.  L.,  Coroner. 
Subscribed,  sworn  to  before  \ 

me ,18..  ) 

H.  R.,  Notary  Public. 


No.  268. 


§  792,  Subd.  1.  Information  for  Search  Warrant. 

county  of ,  ss : 

being  duly  sworn  says :    That  he  resides  in that  the  following 

property has  been  stolen  or  embezzled  from at that 

...    . . .".  is  the  owner  thereof  ;  that  said  property  has  been  stolen  by 

and  is  now  in   his  possession,  or  the  possession  of at the 


Of  Criminal  Procedure.  T7 

*  sf  aforesaid,  or  is  concealed  in in  said of ; 

thai  tne  facts  upon  which  this  affidavit  is  based  are  as  follows: 

Subscribed  and  sworn  to  before  me,  this day  of 18  . 


No.  269. 


§  179,  Subd.  2.  Information  for  Search  Warrant 

county  of ,  ss : 

being  duly  sworn,  says:  That  he  resides  in ;  that  the  following 

property has  been  used  as  the  means  of  committing  a  felony  by 

at or  is  in  the  possession  of at or  is  concealed  in 

in ;  that  the  facts  upon  which  this  affidavit  is  based  are  as 

follows : 
Subscribed  and  sworn  to  before  me,  this day 18  . . 


No.  270. 

§  797.  Search  warrant 

County  of  Albany  [or  as  the  case  may  be.] 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  peace  officer  in  the  county  of  Albany,  [or  as  the  case  may  be:]  Proof 
by  affidavit  having  been  this  day  made  before  me,  by  [naming  every  person 
■whose  affidavit  has  been  taken,]  that  [stating  the  particular  grounds  of  the  ap- 
plication, according  to  section  seven  hundred  and  ninety-two.  or  if  the  affidavit 
b^  not  "positive  that  there  is  probable  cause  for  believing  that,"  stating  the 
ground  of  the  application  in  the  same  manner.] 

You  are  therefore  commanded  in  the  day  time,  [or  at  any  time  of  the  dav  or 
night,  as  the  case  may  be,  according  to  section  eight  hundred  and  one,]  to 
make  immediate  search  on  the  person  of  C.  D.,  or[  •*  in  the  building  situated." 
describing  it,  or  any  other  place  to  be  searched,  with  reasonable  particularitT, 
as  the  case  may  be,]  for  the  following  property:  [describing  it  with  reasonable 
particularity,]  and  if  you  find  the  same,  or  any  part  thereof,  to  bring  it  forthwith 
tofore  me  at  [stating  the  place.] 

Dated  at  the  city  of  Albady  [or  as  the  case  may  be,]  the day  of 

eighteen  hundred 

E.  F., 
Justice  of  the  peace  of  the  city  [or  town]  of  (or  as  the  case  may  be) 


No  271. 


§  803.  Receipt  for  Property  taken  under  a. 
Search  Warrant. 

I ,  a  peace  officer  of  the ,  have  taken  under  a  search  warrant 

issued  by ,  a justice of  the of ,  from 

whom  it  was  taken  or  in  whose  possession  it  was  found,  or  from in  tte 

said of ,  where  the  property  hereinafter  described  was  found, 

no  person  being  there,  the  following  described  property : 

(Signature.) 


No  272. 


§  805.  Return  of  Search  Warrant 
I  have  executed  the  within  search  warrant,  as  I  am  within  commanded,  by 
making  diligent  search  in  the  place  designated  in  the  said  warrant  for  the  goods 
therein  described,  but  cannot  find  the  said  goods  or  any  part  thereof  (or  find  the 
goods  described  in  the  inventory  returned  herewith  and  none  other.) 

oo  A-  B.,  Peace  officer. 
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No  273. 

§  §  805,  806.  Inventory  and  Affidavits  thereto  of 
Property  taken  under  Search  Warrant. 
Inventory  of  property  taken  by  the  undersigned,  under  and  pursuant  to  the 

annexed  warrant,  made  publicly  and  in  the  presence  of ,  from  whose 

possession  it  was  taken,  and  of ,  the  applicant  for  the  warrant. 

Dated , ,18  .. 

(Siynature. 

I, ,  the  peace  officer  by  whom  the  annexed  warrant  was  executed, 

do  swear  that  the  above  inventory  contains  a  true  and  detailed  account  of  all 
the  property  taken  by  me  on  the  warrant. 
Taken,  subscribed  and  sworn  to,  this  ( 
day  of ,18      .  ' 


No.  274. 

Requisitions 
STATE  OF  NEW  YORK.  ) 

EXECUTIVE  CIlAMBEIi.     ) 

The  following  rules  will  be  observed  by  the  Governor  of  the  State  of  New 
York  in  reference  to  applications  for  requisitions  on  Governors  of  other  States 
and  Territories,  and  the  Chief  Justice  of  the  Supreme  Court  of  the  District  of 
Columbia  (U.  S.  R.  S.  §  5278;  R.  S.  relating  to  the  District  of  Columbia,  §  843.) 

The  application  must  be  made  by  the  District  Attorney  of  the  county  in  which 
the  offense  was  committed,  and  must  be  in  duplicate  original  papers,  except  in- 
dictments, which  must  be  certified  copies. 

The  following  must  appear  by  the  certificate  of  the  District  Attorney; 

A.  The  full  name  of  the  person  for  whom  extradition  is  asked,  together  with 
the  name  of  the  agent  proposed,  to  be  accurately  spelled,  in  roman  capital  let- 
ters, for  example,  JOHN  DOE. 

B.  That  in  his  opinion  the  ends  of  public  justice  requires  that  the  alleged 
criminal  be  brought  to  this  State  for  trial,  at  the  public  expense,  and  that  he  is 
willing  that  such  expense  be  a  charge  on  the  county  in  which  the  crime  was 
committed. 

C.  That  he  believes  he  has  sufficient  evidence  to  secure  a  conviction  of  the 
fugitive. 

D.  That  the  person  named  as  agent  is  a  proper  person,  a  public  officer  (nam- 
ing his  official  position),  and  that  he  has  no  interest  in  the  arrest  of  the  fugtive. 

E.  If  there  has  been  any  former  application  for  a  requisition  for  the  same 
person  growing  out  of  the  said  transaction,  it  must  be  so  stated,  with  an  expla- 
nation of  the  reasons  for  a  second  request,  together  with  the  date  of  such  appli- 
cation, as  near  as  may  be. 

F.  If  the  fugitive  is  known  to  be  under  either  civil  or  criminal  arrest,  the 
fact  of  such  arrest  and  the  nature  of  the  proceedings  on  which  it  is  based  must 
be  stated. 

G.  That  the  application  is  not  made  for  the  purpose  of  enforcing  the  collec- 
tion of  a  debt,  or  for  any  private  purpose  whatever  and  that  if  the  requisition 
applied  for  be  granted,  the  criminal  proceedings  shall  not  be  used  for  any  of  said 
objects. 

II.  That  all  papers  in  duplicate  have  been  compared  with  each  other  and  art 
in  all  respects,  exact  counterparts. 

I.  Whether  the  offense  charged  is  a  felony  or  a  misdemeanor,  with  a  concise 
definition  thereof,  and  a  particular  reference  to  the  statute,  giving  chapter,  title 
article,  page  and  section,  together  with  any  amendments  thereto,  defining  the 
offense  and  stating  the  punishment  therefor. 

J.  When  more  than  one  year  has  elapsed  since  the  commission  of  the  crime,  a 
full  explanation  must  be  given  and  upon  an  application  where  no  indictment  has 
been  found,  the  reasons  therefore  must  be  stated. 

1.  In  cases  of  false  pretenses,  embezzlement  or  forgery,  and  all  offenses  known 
as  such  prior  to  the  enactment  of  the  Penal  Code,  the  affidavit  of  the  principal 
complaining  witness  or  informant  that  the  application  is  made  In  good  faith,  for 
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the  sole  purpose  of  punishing  the  accused,  and  that  he  does  not  desire  or  expect 
to  use  the  prosecution  for  the  purpose  of  collecting  a  debt,  or  for  any  private 
purpose,  and  will  not  directly  or  indirectly  use  the  same  for  any  of  said 
purposes. 

2.  Proof  by  affidavit  of  facts  and  circumstances  satisfying  the  Executive  thai 
the  alleged  criminal  has  fled  from  the  justice  of  the  State,  and  is  in  the  State  on 
whose  Executive  the  demand  is  requested  to  be  made,  must  be  given.  No  mere 
unsupported  allegation  will  be  received  or  accepted  as  conclusive  upon  this 
point.  In  addition  to  the  facts  and  circumstances  required,  it  must  affirmatively 
appear  what  the  occupation  of  the  accused  at  the  time  of  flight  was;  whether  he 
was  a  resident  or  only  in  the  State  transiently;  whether  he  was  married;  when 
the  alleged  fugitive  left  the  State,  and  in  general  the  previous  history  of  the 
accused  so  far  as  it  can  be  ascertained — in  short,  the  affiant's  reasons  for  his  be- 
lief that  the  accused  is  a  fugitive  from  justice,  and  whether  he  is  m  the  sur- 
rendering State  transiently,  or  making  it  his  residence,  and  his  occupation  there- 
in. If  the  affidavit  be  not  made  by  the  District  Attorney  or  some  public  officer 
the  District  Attorney  must  certify  that  the  affiant  is  a  respectable  person  and 
entitled  to  credit. 

3.  If  an  indictment  has  been  foimd,  certified  copies,  in  duplicate,  must  accom- 
pany the  application. 

4.  If  an  indictment  has  not  been  found  the  facts  and  circumstances,  showing 
the  commission  of  the  crime  charged,  and  that  the  accused  perpetrated  the  same, 
must  be  shown  by  depositions  taken  before  a  magistrate  (a  notary  public  is  no: 
a  magistrate  within  the  meaning  of  the  statutes)  in  support  of  an  information 
which  must  always  be  furnished  in  such  case  and  no  application  will  be  receiv- 
ed, or  considered  which  is  based  on  an  information  standing  by  itself.  Conclu- 
sions will  not  be  considered  except  in  connection  with  the  facts  and  circum- 
stances from  which  they  are  drawn. 

5.  If  the  crime  of  forgery  is  charged,  an  affidavit  of  the  person  whose  name 
is  alleged  to  have  been  forged,  must  be  produced,  or  its  absence  satisfactorily 
explained. 

6.  If  the  crime  charged  is  seduction,  corroborative  evidences  must  be  furnished 
by  affidavit  of  one  or  more  witnesses  taken  before  a  magistrate  whether  an  in- 
dictment has  been  found  or  not. 

7.  Except  as  to  the  whereabouts  of  the  accused,  the  sources  of  information 
and  belief  stated,  and  the  reason  why  such  information  is  not  verified  by  the 
person  possessing  it  stated. 

8.  It  should  be  shown  that  a  warrant  has  been  issued,  and  duplicate  certified 
copies  of  the  same,  together  with  the  returns  thereto,  must  be  furnished  upon 
an  application. 

9.  In  all  cases  of  extradition  where  the  fugitive  is  beyond  the  jurisdiction  of 
the  United  States,  the  application  must,  in  the  first  instance,  be  presented  to 
the  Governor.  All  such  papers  must  be  presented  in  triplicate,  aud  conform 
to  the  foregoing  rules.  The  triplicate  copies  must  each  be  certified  by  the 
magistrate  and  must  each  contain  a  copy  of  the  information,  of  the  depositions 
in  support  thereof,  aud  of  a  warrant  issued  thereon  against  the  accused  for  the 
offense  charged.  Triplicate  copies  of  all  papers  are  absolutely  necessary.  In 
foreign  countries  indictments  are  not  recognized  and  are  absolutely  useless. 

In  Canadian  extradition  each  of  the  three  sets  of  the  papers  required  must 
contain  one  of  the  three  triplicate  copies  of  the  information,  depositions  and  one 
of  the  three  triplicate  original  warrants  issued  thereupon;  also  each  original 
warrant  must  be  accompanied  by  a  copy  of  itself  and  all  certified  in  the  form 
given  on  page  14"),  sixth  Cloak's  English  Reports.  Follow  closely  the  practice 
given  in  this  volume  pages  144-147. 

A  copy  of  the  rules  governing  United  States  extradition  will  be  furnished  on 
application  to  the  State  Department  at  Washington. 

10.  Applications  will  not  be  considered  unless  it  affirmatively  appears  the 
alleged  fugitive  was  in  this  State  at  the  time  of  the  commission  of  the  offense. 
Constructive  crime  is  not  within  the  extradition  laws. 

11.  The  official  character  of  the  officer  taking  the  affidavits  or  depositions  and 
of  the  officer  who  issued  the  warrants  must  be  duly  certified. 

12.  The  District  Attorney  asking  a  requisition  must  within  six  months, 
unlesss  sooner  requested,  after  it  is  issued,  make  a  return,  accompanied  by  the 
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affidavit  of  the  agent  named  therein,  fully  stating  all  proceedings  had  there- 
under  and  upon  the  information  or  indictment  on  which  the  same  was  based. 

13.  The  Governor  of  this  State  will  deliver  over  to  the  Executive  of  any  other 
State  or  Territory  persons  charged  therein  with  crime,  only  when  the  demand 
is  accompanied  by  documents  and  proofs  which  are  in  accordance  with  the  ex- 
tradition laws. 

14.  Upon  the  renewal  of  an  application,  for  example;  on  the  ground  that 
the  fugitive  has  fled  to  another  State,  not  having  been  found  in  the  State  on 
which  the  first  was  granted,  new  papers  in  conformity  with  the  above  rules 
must  be  furnished. 

15.  All  rules  heretofore  issued  by  this  Department,  in  the  matter  of  the  extra- 
dition of  fugitives  from  justice,  are  hereby  abrogated. 

Approved  January  1, 1893. 

Robwell  P.  Flower, 

Governor, 

No.  275. 

§  827.    District  attorney's  application  to  the  governor  for  a  requisition 
for  a  fugitive  from  justice,  founded  upon  an  exemplified 
copy  of  the  indictment  against  the  prisoner. 
To  the  Hon Governor  of  the  State  of  New  York. 

Application  for  a  requisition  is  hereby  made  against That  the 

pany  complained  of,  to  wit ;  said is  a  fugitive  from  justice,  and 

1  believe  him  to  be  at  this  time  in  the  state  of That  he  fled  from 

this  state  before  arrest  could  be  made,  and  that  the  ends  of  justice  require  that 
he  be  brought  back  to  this  state  for  trial  at  public  expense,  and  I  am  willing  that 
such  expense  be  a  charge  on  County. 

That  I  have  sufficient  evidence  to  secure  the  conviction  of  thefu<:itiv<\ 

That  this  application  is  based  upon  an  indictment,  an  exemplified  copy  of 
which  is  hereto  annexed.  No  other  application  herein  has  for  the  same  person 
been  made  previously . 

That  this  application  is  not  made  for  the  purpose  of  enforcing  a  debt  nor  any 

Surpose  whatever  of  a  private  nature,  and  that  the  criminal  proceedings  shall  not 
e  used  for  any  of  said  objects.  That  all  papers  in  duplicate  have  been  com- 
pared with  each  other  and  are  exact  counterparts.  That  the  offense  charged  is 
burglary  in  the  third  degree,  a  felony,  defined  and  punished  according  to  penal 
code,  §§  498-507. 

I  hereby  name  the  State  of as  the  state  upon  which  the  requisi- 
tion is  asked,  and  name of  the  said  County  of  as  a 

E roper  person  to  whom  the  warant  is  to  issue,  and  certify  that  said 
as  no  private  interest  in  the  arrest  of  said  fugitive. 
Dated  at ,  18. . . . 


District  Attorney, 

County. 

(Annex  an  exemplified  copy  of  the  indictment.) 

No.  276. 

County  clerk' 8  certificate  of  official  character. 
STATE  OF  NEW  YORK,      \     . 

COUNTY  CLERK'S  OFFICE.  J 

I, ,  clerk  of  said  county,  and  clerk  of  the  county  court,  in  and  for 

said  county,  and  one  of  the  clerks  of  the  supreme  court  in  and  for  the  State  of 

New  York,  do  hereby  certify  that is  the  district  attorney  in  and  for 

County,  elected  and  sworn,  and  that  his  term  of  office  commenced 

,  18    ,  and  will  expire ,  18 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  affixed  the  seal  of 
the  said  court  and  county,  this day  of ,  18. . 

Clerk. 


Of  Criminal  Procedure.  81 

No.  277. 

Affidavit  to  accompany  application  for  requisition, 
In  the  Matter  of  the  People  of  the  State  of  New  York  ) 
against  > 

STATE  OF  NEW  YORK,  \ 
Okakge  County         J 

being  duly  sworn,  deposes  and  says,  that  he/ is  the  district  at- 
torney of county  in  said  state  (or  otherwise  as  the  case  may  be);  that 

was  indicted  in county  oyer  and  terminer ,  18...., 

for  the  crime  of 

That  said  defendant  fled  from  the  state  of  New  York,  and  as  deponent  is  in- 
formed and  believes,  is  at  present  at in  the  state  of That  at 

the  time  of  said  defendant's  flight  he  was  a  laborer  by  occupation,  and  a  resident 
of  this  state,  and  was  a  single  man  to  the  best  of  deponent's  belief  ;  that  he  left 
on  or  about 18. . 

That  deponent's  reasons  for  believing  that has  left  the  state  perman- 
ently are,  that  careful  inquiries  in  the  town  of in  said  county,  where  he 

formerly  resided,  fail  to  result  in  any  information  concerning  his  whereabouts, 

intentions,  or  any  information  about  him  whatever  since  he  Aed  from  

county  on  or  about ,  18. . 

That  a  bench  warrant  has  been  issued  to  the  sheriff  of county. 

Sworn  to  before  me  this of 18. . 


No.  278. 


Certificate  of  migistrate  to  bo  attached  to  foregoing  application. 

I of the  magistrate  before  whom  the  foregoing  affidavits 

were  taken,  do  hereby  certify  that  the  parties  making  them  are,  in  my  opinion, 
to  be  believed,  and  that  said  affidavits  present  a  proper  case  for  a  requisition. 

Dated  at this day  of ,18 

Justice  of  the  Peace  (or  Police  Justice). 


No.  279. 


County  clerk*  s  certificate  of  official  character  of  magistrate, 
STATE  OF  NEW  YORK,  i      . 

County  of  > 

I clerk  of  said  county,  do  hereby  certify  that  J.  D.,  before  whom  the 

annexed  affidavits  were  made,  and  whose  names  are  thereto  subscribed,  and  who 
has  also  signed  the  foregoing  certificate,  was,  at  the  day  of  the  date  thereof,  a 
justice  of  the  peace  in  and  for  said  county  duly  commissioned  and  sworn,  and 
that  his  signature  thereto  subscribed  is  genuine. 

In  testimony  whereof,  I  have  this day  of [l.  8.]  subscribed 

my  name  and  affixed  the  official  seal  of  said  county. 

Clerk. 


No.  280. 

§  840.  Bastardy,  Application  in,  by  overseers. 
county,  ss : 

To ,  Esq. , justice  of  the  peace  of  the  county  of : 

being  pregnant  with  child,  which  is  likely  to  be  born  a  bastard,  or  hav- 
ing been  delivered  of  a  bastard  child,  and  become  chargeable  to  said  county  (or 
town  or  city,  as  the  case  may  be)  the  undersigned,  pursuant  to  section  840  of 
the  Code  of  Criminal  Procedure  of  the  state  of  New  York,  applies  to  yon  to 
make  inquiry  into  the  facts  and  circumstances  of  the  case. 

Given  under  my  hand,  at  the of this day  of  ..»• 

18.. 

Overseer  of  the  poor. 
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No.  281. 

§  841.  Bastardy.  Affidavit  of  pregnancy. 
county,  ss: 

The  voluntary  examination  of ,  of  ,  in  the of  ... . 

,  taken  in  writing,  upon  oath  before ,  one  of  the  justices  of  the 

peace  of  the ,  who  saith  she  is  now  with  child,  and  has  been  so  for 

about months  last  past,  and  that  the  said  child  is  likely  to  be  bom  a 

bastard,  and  to  be  chargeable  to  the  said  town  of;  that  she  is,  and  has  for  one 

year  past  been,  an  unmarried  women  (or ,  her  husband  has  continued 

absent  out  of  this  state  for  one  whole  year  previous  to  such  birth,  separate  from 
her  and  leaving  her  during  that  time  continuing  and  residing  in  this  state  ;  and 
that  such  child  was  begotten  and  will  be  born  during  such  absence  and  separa- 
tion; or  that  such  child  was  begotten  and  will  be  born  during  the  separation  of 
its  mother  from  her  husband,  pursuant  to  a  decree  of  a  court  of  competent  au- 
thority,) and  that hath  gotten  her  with  child  of  the  said  bastard  child. 

Taken  upon  oath  before  me  this day  of ,  18. . 

,  Justice  of  the  Peace. 


No.  282. 


§841.  Warrant  Against  Reputed  Father  prior  to 
Birth  of  Child. 

county,  ss  : 

To  any  peace  officer  of  said  county,  greeting: 

Whereas,  upon  the  application  of  ,  overseer  of  the  poor  of  said 

,  in  said  county,  to  me, ,  one  of  the  justices  of  the  peace  of  the 

said  county  of  ,  I  have  ascertained  by  the  examination,  on  oath  of 

,  that  she  is  now  pregnant  of  a  child,  likely  to  be  born  a  bastard,  and  to 

be  chargeable  to  the  said  county,  and  (recite  examination) is  the  re- 
puted father  of  such  child;  these  are,  therefore,  to  command  you  forthwith  to 

apprehend  the  said ,  and  bring  him  before  me,  at  my  office,  in  the  town 

of ,  in  said  county  of for  the  purpose  of  having  an  adjudication 

respecting  the  filiation  of  such  child,  likely  to  be  born  a  bastard. 

Given  under  my  hand  this day  of ,  18. . 

.,  Justice  of  the  Peace. 


No.  283. 


§  841.  Bastardy.    Affidavit  of  Mother  after  Birth 
of  Child. 

county,  ss . 

The  voluntary  examination  of ,  of  ,  in  the of  .... 

. . . . ,  taken  on  oath  before  me, ,  one  of  the  justices  of  the  peace  of  the 

of ,  who  saith,  that  on  the  ,  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and ,  at  the 

of ,  she  was  delivered  of  a male  bastard  child,  and  that  the 

said  child  is  likely  to  be  chargeable  to  the  county  of ,  aforesaid,  and 

that hath  gotten  her  with  child  of  the  said  bastard  child. 

Taken  upon  oath  before  me,  ) 

this dayof   ,18        ) 

Justice  of  the  Peace. 


No.  284. 


§  841.  Warrant  against  the  father  after  birth 
of  child. 

county,  ss: 

To  any  peace  officer  of  the  county  of ,  and  to  all  and  everyone  of  them, 

greeting: 

Whereas,   ,  of  the  said of ,  a  woman,  hath,  in  her 

examination,  taken  this day  of ,  18. . ,  in  writing  upon  oath  be- 
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fore  me, ,  one  of  the  justices  of  the  peace  of  the  said of , 

declared  on  the day  of ,  18. .,  at  the  said of , 

she  was  delivered  of  a male  bastard  child,  and  that  said  child  now  is, 

and  is  likely  to  continue  to  be,  chargeable  to  said of ,  and  that 

is  the  father  of  the  said  bastard  child. 

And  whereas,  application  hath  been  made  to  me  by ,  overseer  of  the 

poor  of  the  town  of in  said  county,  to  make  inquiry  into  the  facts  and 

circumstances  of  the  case;  and  having,  upon  such  inquiry,  ascertained  that  said 
is  the  reputed  father  of  such  child  so  born  a  bastard; 

These  are,  therefore,  in  the  name  of  the  people  of  the  state  of  New  York,  to 

command  and  authorize  you,  immediately,  to  apprehend  the  said ,  and 

forthwith  to  bring  him  before  me,  the  undersigned  justice  of  the  peace,  at  the 

said of ,  for  the  purpose  of  having  an  adjudication  respecting 

the  filiation  of  such  bastard  child. 

Given  under  my  hand,  this day  of ,  18. . 

,  Justice  of  the  peace. 


No.  285. 


§  843.  Indorsement  to  be  made  by  Justice  upon 
the  Warrant  when  reputed  father  resides 
in,  or  is  in,  another  county. 

County  of ,ss: 

I,  the  within  named  justice  of  the  peace  of  the  said  county,  hereby  direct  that 

the  penal  sum  which  any  bond  shall  be  taken  of  the  within  named , 

shall  be dollars. 

Dated  at ,  this day  of ,  18. . 

,  Justice  of  the  peace. 


No.  286. 


§  843.  Indorsement  to  be  made  by  the  Justice  in 
the  county  where  warrant  is  to  be  executed. 

County  of ,  ss: 

The  within  warrant,  with  the  indorsement  made  thereon  by  the  justice  of  th* 
peace  by  whom  it  was  issued,  of  the  sum  required  to  be  put  in  the  bond,  havinc 
been  presented  to  me.  a  justice  of  the  peace  of  and  residing  in  said  county  of 

,  and  due  proof  under  oath  having  been  made  to  me  by  the  oath  of 

,  of  the  signature  of  the  said  justice  who  issued  the  said  warrant,  au- 
thority is  by  me  hereby  given  to  arrest  the  within  named in  the  said 

county  of 

Dated  at ,  the day  of ,  18. . 

,  Justice  of  the  peace. 


No.  287. 


§  844.  Bastardy— Putative  father's  bond  on  arrest  ia 
another  county. 

Know  all  men  by  these  presents  : 

That  we,  and  of ,  in  the  county  of ,  are  heiJ 

and  firmly  bound,  jointly  and  severally,  unto  the  people  of  the  state  of  No* 

York,  in  the  sum  of dollars,  for  the  payment  whereof  to  the  said  people 

we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and  severally. 

firmly  by  these  presents.    Sealed  with  our  seals,  and  dated  this day  ti 

,18 * 

Whereas,  the  said  has  this  day  been  brought  before  the  undersigned, 
one  of  the  justices'  of  the  peace  of  the  county  of ,  by  virtue  of  a  war- 
rant issued  by             one  of  the  justices  of  the  peace  of  the  said  county  o: 

,  whereon  the  name  of  the  said  justice  Tor,  of  one  of  the  justice 

of  the  peace  of  the  said  county  of )  is  indorsed,  with  an  authority  t» 

arrest  the  said  in  the  said  county  of ;  in  which  warrant  it  is  re- 
cited that             of ,  in  said  county  of »  upon  her  examination, 
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on  oath,  before  the  said  justice,  did  declare  herself  pregnant  of  a  child, 

which  is  likely  to  be  born  a  bastard,  and  to  become  chargeable  )or  did  declare 

that  she  was,  on  the day  of ,  at aforesaid,  delivered 

of  a  bastard  child,  which  is  chargeable  to  said  town  (or  county);  and  upon  the 
said  warrant  is  indorsed  the  directions  of  the  said  that  the  penal  sum  in 

which  any  bond  should  be  taken,  of  the  said  should  be  $ ;  now, 

therefore,  if  the  said  etc.,  (insert  one  of  the  conditions  expressed  in  § 

844),  then  the  above  obligation  to  be  void,  otherwise  of  full  force. 

Sealed  and  delivered  in  presence  of,  ) 
. . .  .and  the  surety  approved  by  me,     J 

ifej.ii 

Justice. 


No.  288. 

§  845.     Certificate  to  be  indorsed  npon  warrant  on  discharge. 

County  of \  aa 

of J88' 

I, ,  a  justice  of  the  peace  of  the.  county  of before  whom  the 

within  named  was  brought,  he  having  been  arrested  in  said  county  of  .... 

,  after  it  had  been  indorsed  by  me  [or  by  another  justice  of  said  county  of 

],  do  hereby  certify  that  the  said  has  executed  a  bond,  with  two 

sureties,  in  the  sum  indorsed  upon  the  warrant,  and  required  according  to  the 

statute  in  such  cases  made  and  provided,  and  which  is  herewith  delivered  to , 

the  o nicer  who  brought  the  within  warrant;  and  that  I  have  thereupon  dis- 
charged the  said  from  arrest  upon  the' within  warrant. 

Dated  at ,  this day  of 18  ... 


Justice  of  the  Peace. 


No.  289. 

§  840.    Bastardy;  Bond  on  Adjournment. 

Know  all  men  (etc.,  as  in down  to  the  *  and)  the  condition  of  this 

obligation  is  such  that,  whereas,   the  undersigned  has  this  day  been 

brought  before ,  charged  upon  the  oath  of aforesaid  as  the 

reputed  father  of  a  bastard  child,  with  which  the  said alleges  she  is  preg- 
nant (or  of  a  bastard  child  lately  born  of  the  said ) :  and  whereas,  at  the 

request  of  the  said ,  and  for  sufficient  reasons  the  said deter- 
mined to  adjourn  the  examination  and  adjudication  respecting  such  charge, 

upon  the  execution  of  this  bond,  until  the day  of ,  ...  .m.,  in 

;  now,  therefore,  if  the  said  shall  personally  appear  before  the 

said ,  at  the  time  and  place  last  aforesaid,  and  not  depart  therefrom 

without  leave,  then  this  obligation  is  to  be  void,  otherwise  of  force. 

Sealed,  etc.  [l.  8.1 

[L.  8.] 


No.  290. 

Subpoena  in  bastardy  case. 
STATE  OF  NEW  YORK,    ) 

County  of J 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To  etc., 

You  are  hereby  commanded  that,  laying  all  other  matters  aside,  you  and  each 

of  you  personally" appear  before  . . .  .and justices  of  the  peace  of  the  county 

of at  the  office  of ,  in  the ,  on  the day  "of 

at  ten  o'clock  a.  m.  on  that  day,  to  testify  the  truth  and  give  evidence,  accord- 
ing to  your  knowledge,  touching  the  father  of  a  bastard  child  of  which 

has  been  lately  (or  is  about  to  be(  delivered. 

Dated  at ,  this day  of ,18 

(Signed)        

Justice  qf  the  Peace* 
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No.  291. 

§  850.    Older  of  Filiation. 

court,  county  of ss : 

Whereas,  the  undersigned;  being  of  said  county,  having  upon  the  application 

of ,  overseer  of  the  poor  of  the  town  of in  said  county,  this  day 

associated  for  the  purpose  of  making  an  examination  touching  a  bastard  child 

lately  born  in  said  towu  of  the  body  of (or  as  the  case  may  be)  and 

chargeable   (or  likely  to  be  chargeable)  to  said  town  of ,  and  of  which 

child  the  said is  alleged  to  be  the  father;  and  whereas,  we  have  duly 

examined  the  said on  oath,  in  presence  of  the  said 

,  in  respect  to  such  charge,  and  heard  the  testimony  offered  in  relation 

thereto,  whereby  it  appears  that  the  said was  on  the day  of . . . . 

. . . .,  delivered  of  a  bastard  child  (or  as  the  case  may  be)  and  which  is  charts 

able  (or  likely  to  become  chargeable)  to  the  said  town  of ,  and  that 

said is  the  father  of  said  child,  we  do,  therefore,  adjudged  him  the  said...' 

.. .  .to be  the  father  of  said  bastard  child,  and  order  that  he  pay  to  the  overseer 

of  the  poor  of  said  town,  for  the  support  of  said  child,  the  weekly  sum  of , 

so  long  as  the  said  child  shall  continue  chargeable  to  said  town;  and  inasmuch 
as  it  appears  to  us,  and  we  find  that  the  said is  in  indigent  circum- 
stances, we  determine  that  the  said pay  to  the  said  overseer  to  the  poor, 

for  the  support  of  said during  the  confinement  and  recovery,  the  sum  of 

And  we  hereby  certify  that  the  reasonable  cost  of  arresting  the  said 

and  of  this  order  of  filiation  is  the  sum  of 

Given  under  our  hands,  at  the  town  of this  day  of ,  18  .. .. 


Justices. 
Sealed,  etc. 


B 


No.  293. 

§  851.     Bond  on  Appeal  from  Order  of  Filiation. 

Know  all  men  (as  in    No  287    down  to  the  * and).    Now  therefore 

if  the  said  shall  personally  appear  at  the  next  court  of  sessions  of  the 

county  of ,  to  answer  the  charge  aforesaid  and  obey  its  order  thereon 

and  not  depart  said  court  without  leave,  then  this  obligation  to  be  void;  other- 
wise that  we  will  pay  the  sum  of  $ fixed  and  determined  upon  by  the 

said  justice  as  a  full  indemnity  for  supporting  the  said  bastard  and  its  mother. 

Sealed,  etc  [l.  g.1 

[L.  8.] 


Court, \ 


No.  294. 

S  852.  Commitment. 


County  of  . 

The  people  of  the  state  of  New  York: 

To  any  peace  officer  of county,  and  to  the  keeper  of  the  county  jail 

of  said  county,  greeting: 

Whereas,  by  an  order  made  the day  of ,18  . .,  by 

and ,  two  of  the  justices  of  the  peace  of  the of , 

is  adjudged  to  be  the  father  of  a  bastard  child  born  of  the  body  of  (or  with 

which  she  is  now  pregnant),  and  chargeable  (or  likely  to  become  chargeable)  w 

the  said  town  of ,  which  said  order  was  duly  made  after  due  examination 

upon  application  by overseer  of  the  poor  of  the or  .       

And  whereas,  by  said  order  the  said was  further  directed  to  pay  to 

the  overseer  of  the  poor  of the  sum  of  $ weekly  and  every 

week  for  the  support  of  said  bastard  child  for  and  during  so  long  a  time  as  said 

child  so  be  and  remain  chargeable,  and  also  the  sum  of  $  directed 

to  be  paid  by  the  said for  the  support  of  the  said  during 

her  confinement  and  recovery,  she  being  found  to  be  an  indigent  person  :  and 


86  Forms  to  the  Code 

in  and  by  said  order  determination  fixing  the  costs  of  apprehending  the  said 

,  and  of  such  order  of  filiation  at  the  sum  of  $ ;  and  whereas 

the  said ,  was  present  at  the  making  of  suck  order  and  determination, 

and  which  together  with  all  other  proceeding  was  by  said  justices  reduced  to 
writing  and  subscribed  by  them;  and  was  required  by  them  to  pay  the  said  costs 
and  enter  into  an  undertaking,  with  sufficient  sureties  to  be  approved  by  them, 
for  the  performance  of  such  order,  or  his  appearance  at  the  next  court  of  ses* 

sions  of  said  county  of ,  to  answer  the  charge  and  obey  its  order  therein 

according  to  section  851  of  the  Code  of  the  Criminal  Procedure  of  the  state  of 
New  York. 

And  whereas,  the  said has  neglected  to  pay  said  costs  and  to  enter 

into  such  bond  as  aforesaid: 

These  are,  therefore,  to  command  you,  the  said  peace  officer,  to  take  the  said 

and  convey  and  deliver  him  "to  the  keeper  of  the  common  jail  of  the 

county  of And  you  the  said  keeper,  are  hereby  commanded  to  re- 
ceive the  said into  your  custody  in  said  jail,  and  there  safely  keep  him 

until  he  shall  pay  the  said  costs  and  execute  such  bond  aforesaid,  or  he  be  dis- 
charged by  the  court  of  sessions  of  said  county. 

Given  under  our  hands  at  the of the  day  of 

[Signature.] 


No.  295. 


§  855.     Order  of  Filiation  in  the  absence  of  the  reputed 
father,  apprehended  in  another  county. 

County  of ,  ss: 

having  been  apprehended  in  the  county  of  ,  in  the  State  of 

New  York,  by  virtue  of  a  warrant  and  the  direction  thereon  indorsed,  of  which 

the  following  are  the  copies,  to  wit:  [insert  copies]  was  carried  before 

Esq.,  a  justice  of  the  peace  of  the  said  county  of ,  who  took  from  him, 

the  said ,  a  bond  of  the  people  of  the  state  of  New  York,  with  good  and 

sufficient  sureties,  in  the  sum  directed  in  the  indorsement  on  said  warrant,  con- 
ditioned that  the  said shall  appear  at  the  next  court  of  sessions  to  be 

holden  in  the  county  of ,  and  not  depart  the  said  court  without  its  leave; 

and  the  said  bond  having  been  in  due  form  of  law  returned  to  the  undersigned 

,  the  justice  who  issued  the  said  warrant,  he  thereupon  immediately 

called  to  his  aid  the  undersigned ,  another  justice  of  the  same  county, 

and  the  said  justice  proceeded  to  make  examination  of  the  matter,  on  the 

day  of  188 ...  at in  said  town,  and  then  and  there  heard  the 

proofs  that  were  offered  in  relation  thereto;  by  which  it  was  proven  that  the 

said ,  being  in  the  said  town  of has  been  delivered  of  a  bastard 

child,  etc.,  in  said  town  [or,  that  the  said is  now  pregnant  of  a  child, 

which,  when  born,  will  be  a  bastard],  and  which  is  chargeable  [or,  likely  to  be- 
come chargeable],  to  said  town  [or  county],  and  that is  the  father  of 

sail  child. 

We  do,  therefore,  adjudge  him,  the  said ,  to  be  the  father  of  the  said 

bastard  child;  and,  further,  we  do  hereby  order  that  the  said pay  to 

the  overseer  of  the  poor  of  the  said  town  of ,  [or,  to  the  superintendent 

of  the  poor  of  said  county],  for  the  support  of  said  child,  the  weekly  sum  of  one 
dollar,  so  long  as  the  said  child  shall  continue  chargeable  to  said  town  or  county; 
and  inasmuch  as  it  appears  to  us,  and  we  find,  that  the  said is  in 

Given  under  our  hands  at  the  town  of  this  day  of 

18     . 

t  Justices. 


No.  296. 

Warrant  for  discharge  of  putative  father  after  commitment. 
County  of  . .'. ,  ss.; 

IN  THE  NAME  OF  THE  PEOPLE  OP  THE  STATE  OP  NEW  YORK  : 
To  the  keeper  of  the  common  jail  of  the  county  of : 

Whereas,  was,  on  the day  of ,  duly  committed  to  your 
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custody  on  a  warrant  issued  under  our  hands,  for  disobeying  an  order  of  filia- 
tion, whereby  he  was  adjudged  to  be  the  putative  father  of  a  bastard  child,  uf 
which was  then  supposed  to  be  pregnant; 

And  Wltenux,  It  now  appears  that  said was  not  in  fact  pregnant  at 

all  [or  married  before  delivery] ; 

Now  you  are  hereby  commanded  to  forthwith  discharge  from  your  custody  the 
said  unless  he  be  there  lawfully  detained  on  some  other  warrant. 

Dated  at ,  this day  of ,18 

[justices. 


No.  297. 


§  856.  Warrant  to  Commit  Mother  Who  Refuses 
to  Disclose  the  Name  of  the  Father. 

County  of ,  ss : 

To  any  peace  officer  of  said  county,  greeting: 

Whereas  we,  the  undersigned,  justices  of  the  peace  of  said  county,  are  now  as- 
sociated for  the  purpose  of  examining  into  the  matter,  and  making  order  for  the 

indemnity  of  the  town  of ,  in  said  county  (or  for  the  indemnity  of  the 

said  county),  against  the  support  of  a  certain  child,  said  to  have  been  born  a 
bastard,  of  the  body  of  and  chargeable  (or  likely  to  become  chargeable)  to 

said  town  (or  county)  upon  the  application  of  overseer  of  the  poor  of  said 

town  (or  a  superintendent  of  the  poor  of  said  county),  have  required  the  said 
who  is  now  before  us,  to  submit  to  an  examination  on  oath,  in  the  pre- 
sence of  who  has  been  brought  before  us,  charged  with  being  the  father 
of  said  child,  to  testify  touching  such  charge,  and  to  disclose  the  name  of  such 
father,  but  the  said  wholly  refuses  to  testify  and  disclose;  and  inasmuch 
as  it  now  appears  to  us,  upon  due  proof  thereof,  given  an  oath  before  us,  that 
more  than  a  month  has  elapsed  since  the  said  was  delivered  of  said  child, 
and  that  she  is  now  sufficiently  recovered  from  confinement.  You  are,  there- 
fore, hereby  commanded,  in  the  name  of  the  people  of  the  state  of  New  York,  to 
take  the  said  and  convey  her  to  the  common  jail  of  said  county,  the 
keeper  whereof  is  required  to  detain  the  said  in  his  custody  in  said  jail 
until  she  shall  so  testify  and  disclose  the  name  of  such  father. 

Given  under  our  hands  at ,  this day  of ,  18. . 

[justices. 


No.  298. 


§  856.  Process  to  Compel  Attendance  of  Mother 
before  Justices. 

County  of ,  ss : 

To  any  peace  officer  of  said  county,  greeting: 

Whereas  we,  the  undernamed  justices  of  the  peace  of  said  county,  have,  upon 

the  application  of  the  overseers  of  the  poor  of  the  town  of ,  in  said 

county  (or  the  superintendent  of  the  poor  of  said  county),  associated  for  the 
purpose  of  examining  into  the  matter  of  a  certain  complaint  made  to  us  by  said 
overseer  (or  superintendent),  that  of  said  town,  is  now  pregnant  with  a 

child,  which,  when  born,  will  be  a  bastard,  and  which  is  likely  to  become  charge- 
able to  said  town  (or  county;  or  that  has  been  delivered  in  said  town  of  a 
bastard  child,  which  is  chargeable,  or  likely  to  become  chargeable  to  said 
town  or  county) ;  and  having  been  brought  before  us  this  day,  charged  to 
be  the  putative  father  of  said  child:  Now,  therefore,  to  the  intent  that  the  said 

may  be  examined  before  us,  on  oath,  and  in  the  presence  of  the  said 
touching  the  father  of  said  child,  you  are  hereby  commanded,  in  the  name  of 
the  people  of  the  state  of  New  York,  to  bring  the  said  forthwith,  before 

us,  at  the  office  of  the  undersigned  in aforesaid. 

Given  under  our  hands  at this day  of f  18. . 

[justices. 
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No.  299. 

§  857  Summons  where  mother  has  property 
in  her  owe  right. 

county  of ,  ss; 

To  any  peace  office  of  said  county,  greeting  : 

You  are  hereby  required  to  summon  of  the  town  of in   said 

county,   to  appear  before  us,  the  undersigned,  justices  of  the  peace  of  said 

county,  on  the day  of ,  instant,  or in  the noon, 

at  the  office  of  the  undersigned,  to  show  cause,  if  any  she  may  have,  why 

we  should  not  make  an  order  for  the  keeping  of  a  bastard  child,  said  to  have 
been  lately  born  of  said  and  chargeable  (or  likely  to  become  chargeable) 
to  said  county  (or  town),  by  charging  the  said  with  the  payment  of  money 

weekly,  or  other  sustentation;               overseer  of  the  poor  of  said  town  (or  super- 
intendent of  the  poor  of  said  county),  having  applied  to  us  for  that  purpose. 
Given  under  our  hands,  at ) 

this day  of ,  18 J 

Justices  of  the  Peace. 


:}■ 


No.  300. 


§  857.    Support  of  child — Order  to  compel  the  mother 
to  pay  for  the. 

county  of ,  ss: 

Whereas  one  of  the  superintendents  of  the  poor  of  said  county  (or  over- 

seer  of  the  poor  of  the  town  of ,  in  said  county),  has  made  application 

to  us,  two  of  the  justices  of  the  peace  of  said  county,  complaining  that  of 

,  in  said  county,  was  lately  delivered  at aforesaid,  of  a  bastard 

child,  which  is  chargeable  (or  likely  to  become  chargeable),  to  said  county  (or 
town);  and  that  said  is  possessed  of  property  in  her  own  right,  and  is  of 
sufficient  ability  to  support  said  child,  and  desiring  that  we  should  examine  into 
the  matter,  and  make  order  for  the  indemnity  of  said  county  (or  town),  and 
-whereas,  upon  examination  into  the  matter  of  said  application,  and  upon  due 
proof  thereof,  on  oath  before  us  given,  and  the  said  although  preseni  at, 

such  examination,  not  showing  any  sufficient  cause  to  the  contrary  (or,  and  the 
said  neglecting  to  appear  before  us  and  show  cause  if  any  she  might  have, 
to  the  contrary,  although  duly  summoned  so  to  appear),  we  do,  therefore,  hereby 
order  that  the  said  pay  weekly  to  said  superintendent  (or  to  said  overseer) 
the  sum  of ,  for  the  support  of  said  child  (if  necessary  insert  here,  un- 
less the  said  shall  nurse  and  take  care  of  the  said  child  herself). 
Given  under  our  hands  at; 

this day  of ,  18. . 

*  * }  Justices. 


i 


No.  301. 


§858.    Warrant  to  commit  mother  for 
not  executing  bond. 

County  of ,  ss; 

To  any  peace  officer  of  said  county,  greeting: 

WTiereas,  by  an  order,  duly  made  by  us,  the  undersigned,  justices  of  the  peac s 

of  said  county,  bearing  date  the day  of ,  instant,  in  relation  to 

the  keeping  of  a  certain  bastard  child  lately  born  in  said  county,  of  the  body  of 
,  which  is  chargeable  to  the  town  of ,  [or,  said  county],  we  di- 
rected, etc.,  [as  in  the  order],  which  order  was  so  made  upon  the  application  of 

,  overseer  of  the  poor  of  said  town  [or  a  superintendent  of  the  poor  of 

said  county],  and  after  due  notice  to  the  said ,  to  show  cause,  if  any  she 

might  have,  against  the  making  of  such  order;  and  whereas,  a  copy  of  said  order, 
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subscribed  ly  us.  has  been  served  upon  the  said ,  and  she  has  neither 

executed  the  bond  by  law  required  for  her  appearance  at  the  next  court  of  ses- 
sions, etc.,  nor  complied  with  requirements  of  said  order.  You  are,  therefore, 
hereby  commanded,  in  the  name  of  the  people  of  the  State  of  New  York,  to  take 
the  said and  convey  her  to  the  common  jail  of  said  county,  there  to  re- 
main,  without  bail,  until  she  shall  comply  with  said  order,  or  execute  the  bond 
authorized  by  statute  as  aforesaid. 
Given  under  our  hands,  at this day  of ,  18. 

}  Justices. 


!■ 


No.  302. 


}  858.     Order  reducing  sum  to  be  ptid 
by  father  or  mother. 

County  of ,  ss: 

To  the  overseer  of  the  poor  of  the  town  of ,  in  said  county,  [or,  the 

superintendent  of  the  poor  of  said  county] : 

Whereas,  by  an  order  of  filiation  by  us  made,  bearing:  date  on day  of 

last,  we  did  determine  that is  the  father  of  a  certain  bastard 

child,  then  lately  born  in aforesaid,  and  did  therein  order,  among  other 

things,  that  the  said should  pay  to  you.  the  said  overseer  (or,  superin- 
tendent), for  the  support  of  said  child,  the  weekly  sum   of ,  so  long  as 

said  child  should  continue  chargeable  to  said  town  (or  county.)  And.  vhnw, 
upon  the  application  of  the  said we  have  this  day  inquired  into  the  cir- 
cumstances of  the  case,  and  heard  the  proofs  and  allegations  to  us  submitted  in 
relation  thereto;  and  it  appearing  to  us  upon  such  inquiry,  that  the  circum- 
stances in  relation  to  said  bastard  child  render  it  proper  and  expedient  that  the 
sum  required  to  be  paid  by  the  said ,  by  our  former  order,  should  be  re- 
duced, as  hereinafter  expressed.  And  inasmuch  as  you,  the  said  overseer  (or. 
superintendent),  have  shown  before  us  no  sufficient  reason  against  such  redac- 
tion, although  appearing  before  us  (or,  notified  to  appear  before  us  and  show 
cause,  if  any  you  might  have),  we  do,  therefore,  reduce  the  sum  required  to  be 
paid  by  the  said ,  by  our  former  order  as  aforesaid,  to  the  weekly  sum  of . . . . 

Given  under  our  hands,  this day  of ,  18 

>  Justices. 


No.  303. 

§  859.    Notice  bv  Superintendent  or  Overseer,  that 

Application  will  be  made  to  the  County 

Court  to  increase  the  Amount  Payable  in 

the  Order  of  Filiation. 

To  You  will  take  notice,  that  I  shall  make  application  to  the  next 

term  of  the  County  Court  of  the  county  of ,  to  be  holden  at , 

in  said  county,  on  the    day  Of ,  at  ten  o'clock  in  the  forenoon. 

to  increase  the  sum  directed  to  be  paid  by  the  order  of  filiation,  of  which  the 
annexed  is  a  copy,  for  the  support  of  the  bastard  child  therein  named ;  v\  Iiich 
said  application  will  be  founded  on  the  affidavits,  copies  of  which  are  also 
annexed. 

Dated  at ,  this day  of .,  18. . 

,  Superintendent  of  the  poor. 


No.  804. 

§  859.     Notice  to  be  given  to  Superintendent  or 
Overseer  for  Reducing  Amount  in  Order  of 
Filiation. 
To  superintendent  (or  overseer  of  the  poor) : 

You  are  hereby  notified  that  I  snail  make  application  to  the  next  term  of  the 
County  Court  of  the  county  of ,  to  be  holden  at ,  in  said 
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county,  on  the day  of ,  18. . ,  at  ten  o'clock  in  the  forenoon, 

to  reduce  amount  directed  to  be  paid  by  the  order  of  filiation,  of  which  the 
annexed  is  a  copy,  for  the  support  of  a  bastard  child  therein  named;  which  said 
application  will  be  founded  on  the  affidavits,  copies  of  which  are  also  annexed. 

.  Superintendent  of  the  poor. 


No.  305. 


§  860.  Warrant  to  seize  the  Property  of  Abscond- 
ing Father  or  Mother. 
County  of ,  88: 

To  the  overseer  of  the  poor  of  the  town  of ,  in  said  county  [or,  to  the 

superintendent  of  the  poor  of  Jaid  countyl : 

It  appearing  to  us,  two  of  the  justices  of  the  peace  of  said  county,  as  well  by 
the  representation  and  application  to  us  made  by  the  said  overseer  [or  the  said 

superintendent],  as  upon  due  proof  of  the  facts  before  us  given,  that 

is  the  father  of  a  bastard  child  whereof of  said  town,  is  now  pregnant, 

and  which,  when  born,  is  likely  to  become  chargeable  to  said  town  [or  county, 

or  that' is  the  father  of  a  bastard  child  lately  born  in  said  town,  of 

. . . .' ,  and  which  is  chargeable  or  likely  to  become  chargeable  to  said  town 

or  county],  and  that  said has  absconded  from  said  town,  which  is  the 

place  of  nis  ordinary  residence,  leaving  in  said  county  some  estate,  real  or  per- 
sonal : 

We,  therefore,  authorize  you,  the  said  overseer  of  the  poor,  to  take  and  seize 
the  goods,  chattels,  effects,  things  in  action,  and  the  lands  and  tenements  of  said 
,  wherever  the  same  may  be  found  in  said  county;  and  you  will,  imme- 
diately upon  such  seizure,  make  an  inventory  of  the  property  by  you  taken,  and 
return  the  same,  together  with  your  proceedings,  to  the  next  term  of  the  county 
court  of  said  county. 

Given  under  our  hands,  in  the  town  of this   day  of , 

18... 

'  |  Justices. 


No.  306. 

§  8(19.  Notice  of  Appeal  from  Order  of  Filiation. 

County  of ,  ss: 

To and    Esqs.,  justices  of  the  peace  of  said  county : 

Tou  will  take  notice  that  the  undersigned,  conceiving  himself  aggrieved  by 
the  order  made  by  you,  of  which  a  copy  is  annexed,  hereby  appeals  therefrom 
to  the  next  term  of  the  county  court  to  be  holden  in  said  county. 
Dated  at ,  this day  of ,18. 


No.  307. 

Subpoena  on  appeal  in  bastardy  case. 

County,  **.  : 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  : 
To ,  etc: 

The  court  of  sessions,  in  and  for  the  county  of held  at  the  court- 
house in  said  county,  commands  you  and  each  of  you  to  personally  appear  be- 
fore said  court  on  the day  of at  ten  o'clock  a.  m.  on  that  day, 

to  testify  the  truth  according  to  your  knowledge,  in  a  certain  appeal  then  and 
there  to  be  heard,  from  an  order  of  filiation  in  a  bastardy  case,  heretofore  made 

by and two  of  the  justices  of  said  county,  and  whereof  you 

fail  not  under  the  penalty  of  fifty  dollars. 

Witness county  judge,  this day  of 

Clerk. 


COUHT, 

County  of.  .. 
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No.  308. 

§  887,  Subd.  1.  Complaint  against  vagrant 
I  ss: 


,  of  the  said of ,  being  duly  sworn,  makes  complaint 

and  says,   that ,  who  is  now  in  said of ,  is  a  pence 

who,  not  having  visible  means  to  maintain  himself,  lives  without  employment, 

in  that  he 

Subscribed  and  sworn  to  before  me,     \ 

.  .this day  of ,18  ...  J 


No.  308a. 

(Follow  last  form  down  to  last '  *  who,"  and  then  proceed.) 
being  an  habitual  drunkard,  abandons,  neglects  and  refuses  to  aid  in  the  sup- 
port of  his  family,  in  that  he,  etc. 

Jurat 

These  forms  may  be  adapted  to  complaints  under  the  subseqent  subdivision 
.if  this  section. 


No.  309. 

§  887  Subd.  8.  Information  against  vagrant. 
STATE  OF  NEW  YORK,  I       . 

County  of J 

,  being  duly  sworn,  says  that  he  resides  in  the of } 

that who  resides  in is  a  person  who  has  contracted  an  in- 
fectious and  other  diseases  in  the  practice  of  drunkenness  and  debauchery,  re* 
quiring  charitable  aid  torestore  him  to  health,  in  that  he 


Subscribed  and  sworn  before  me,  ) 


this day  of  . 


STATE  OF  NEW  YORK,  1 


No.  310. 
§  887,  Subd.  4.  Information  against  vagrant. 


County  of 

,  being  duly  sworn,  says  that who  resides  at ,  is  » 

common  prostitute,  who  has  no  lawful  employment  whereby  to  maintain  her. 
self;  that  she  [state  facts  and  circumstances  on  which  affidavit  is  based.] 

Subscribed  and  sworn  before  me,  ) 
this day  of \ 


STATE  OF  NEW  YORK, 
County  of  


No.  311. 

§  887,  Subd.  7.  Information  against  vagrant 

|*s : 

being  duly  sworn,  says  that  he  resides  in ;  that in 

said  city  of is  a  person  who,  having  his  face  painted,  discolored,  covered 

and  concealed  and  being  otherwise  disguised  in  a  manner  calculated  to  prevent 
his  being  identified,  appears  in  a  road  and  public  highway  in  said  city,  and  in  a 
field,  lot,  wood  and  inclosure  in  said  city,  in  that  [give  facta  and  circumstance* 
in  detail]. 

Subscribed  and  sworn  before  me,  / 
this day  of ) 
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COUNTY  OP JB8* 


No.  312. 

§  887,  Subd.  1.  Warrant  for  vagrancy* 


In  the  name  of  the  people  of  the  state  of  New  York: 
To  any  peace  officer  in  the  county  of : 

Whereas,  complaint  has  this  day  been  made  by ,  of  the of 

,  in  the  county  of ,  on  oath,  before ,  a. . . .  justice. . . . 

of  the  said ,  that  on  the day  of ,18  .,  at  the  said  .... 

of ,  in  said  county,  ,  was  and  is  a  person  who  not  having  visible 

means  to  maintain  himself,  lives  without  employment 

against  the  peace  of  the  people  of  the  state  of  New  York  and  the  form  of  the 
statute  in  such  case  provided; 

We  therefore  command  you  forthwith  to  take  the  body  of  the  said , 

and  bring  him  before  the  said ,  at  the ,  in  the  said of 

for  examination  with  this  warrant,  and  a  return  of  your  doings  there- 
on endorsed,  to  be  dealt  with  according  to  law.     Hereof  fail  not  at  your  peril. 

Witness,  the  said  ,  at  the of ,  in  the  county  afore- 
said, the day  of 18  . 

[Signature.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named , 

and  now  have  him  before  the  magistrate  by  whom  this  warrant  was  issued. 

18  .. 

Policeman, 


Court,  ) 

County  of ,    J      • 


No.  313. 

§  888.  Information  as  to  truant  child. 


being  duly  sworn  deposes  and  says,  that  he  is  a in  the 

aforesaid,  that  on  the  day  of 18    ...  one a 

child,  between  the  age  of  five  and  fourteen  years,  having  sufficient  bodily  health 
and  mental  capacity  to  attend  the  public  schools,  was  found  by  him  wandering 
in street  of  said of ,  a  truant  without  any  lawful  oc- 
cupation. 

Subscribed  and  sworn  to  before  me,  this day  of 18 

(Signatures,) 


No.  314. 

§  893.  Information  against  child  begging,  etc., 

County  op ,**..• 

,  being  duly  sworn,  deposes  and  says  that  he  resides  in ;  tliat 

on  the day  of ,18  ,  one    ,  a  child  of  the  age  of 

years,  was  found  begging  for  alms  and  soliciting  charity  from  door  to 

door  in  the  said ,  and  was  found  begging  for  alms  and  soliciting  charity 

in  a  street,  highway  and  public  place  in  said  city,  to  wit, in  that  . . 

he 


Subscribed  and  sworn  before  me,  \ 

this day  of ,  18  . .     f 

Police  Justice  [or  Justice  of  the  Peace.) 


Of  Criminal  Procedure. 


Court, 
County  of 


f  ss: 


No.  315. 

§  888.  Summon*  to  Parent,  etc,  to  Attend 
Examination  of  Truant  Child. 


In  the  name  of  the  people  of  the  state  of  New  York: 
To ,  parent,  guardian  or  master  of 

Whereas,  complaint  and  information  on  oath  has  been  duly  made  by 

of  the ,  in  the  county  of ,  before  me, ,  a justice  of 

ibe that  on  the day  of ,18      ,  said who  is  a 

child  between  the  age  of  five  and  fourteen  years,  having  sufficient  bodily  health 
and  mental  capacity  to  attend  the  public  schools,  was  found  wandering  in  the 
streets  of  the of aforesaid,  a  truant  without  any  lawful  occu- 
pation, and  said has  been  duly  arrested  and  is  now  in  custody  on  said 

charge,  and  is  to  be  examined  thereon  before  the  said ,  at  the 

in  the of ,  on  the day ,  18  .  .You  are  hereby 

summoned  and  required  to  attend  said  examination  at  the  time  and  place  afore- 
said. 

Witness  the  said ,  at  the of ,  the day  of 


.,18 
Endorse  return. 


{Signature.) 


No.  316. 


Court, 
County  of  . . 


..  i 


§  888.  Undertaking  of  parent,  master  or  guardian 
of  truant  child.  - 


Whereas ,  complaint  having  been  duly  made  before a justice 

of  the ,  in  the  county  of aud  state  of  New  York,  thu 

residing  in in  the of in  the  county  of 

and  state  of  New  York,  a  child  of  the  age  of years  having  sumcu-iii 

bodily  health  and  mental  capacity  to  attend  the  public  schools,  was  on  t:i* 

day  of 18    ..found   wandering  in  the  streets  of  the  saii 

of ,  a  truant,  without  any  lawful  occupation.     And,  whereas 

the  said  justice,  on  such  complaint  being  made,  did  duly  cause  a  peace  officer  t» 

bring  such  child  before  him  for  examination,  and  did  duly  cause th* 

parent,  guardian  or  master  of  such  child  to  be  summoned  to  attend  such  ex- 
amination.     And,   whereas,  such  examination  was,   on   the day  of 

18    . .  duly  had  before  said  justice,  and  said  complaint  satisfactorily 

established.  And,  whereas,  on  the  establishment  of  said  complaint,  said  just'xv 
did  require  the  said  parent,  guardian  or  master  of  said  child  to  enter  into  an  en- 
gagement, in  writing,  with suret in  the  sum  of hun- 
dred  dollars,   to  the of that he  will  restrain  such  chil  1 

from  so  wandering  about  as  aforesaid;  will  keep  h  ....  in  h own  premises, 

or  in  some  lawful  occupation,  and  will  cause  h  ....  to  be  sent  to  some  school 
at  least  four  months  in  each  year  until  ...  .he  becomes  fourteen  years  old. 

Now,  therefore,  we, the  said  parent,  guardian  or  master,  residing  in 

county  of by  occupation  a and residing  in 

county  of by  occupation  a and residing  iu 

county  of by  occupation  a sureties,  hereby  jointly 

and  severally  undertake  that  the  said will  restrain  said  child  from 

wandering  about  the  streets  of  said of ,  a  truant,  without 

lawful  occupation ;  will  keep  h  ....  in  h own  premises  or  in  some  lawful 

occupation,  and  will  cause  h to  be  sent  to  some  school  at  least  four  months 

in  each  year  until  ....  he  becomes  fourteen  years  old;  or  if  he  fail  to  perform 

either  of  those  conditions,  we,  the  said  sureties,  will  pay  to  the of 

the  sum  of hundred  dollars. 

Dated  at day  of 18 

(Add  acknowledgement  andjtiMtMcatio*.) 
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No.  317. 

§  888.  Engagement  of  parent,  master  or  guardian 
of  truant  child. 
Court  ) 

of County  of  j 

The  People 
vs. 

Whereas,  the  above  named ,  residing  in  the  county  of and 

*tate  of  New  York,  a  child  of  the  age  of years,  having  sufficient  bodily 

health  and  mental  capacity  to  attend  the  public  schools,   was,  on  the of 

...  ,18  . . ,  found  wandering  in  the  streets  and  lanes  of of  . . . .,  a  truant, 

without  any  lawful  occupation. 

And  whereas,  complaint  was  duly  made  to a justice of  the 

of ,  against  said  child,  therefore, 

And,  whereas,  said  justice  did  cause  a  peace  offcer  to  bring  such  child  before 

him  for  examination  on  said  complaint,  and  did  cause ,  the  parent, 

guardian  or  master  of  said  child,  to  be  summoned  to  attend  such  examination. 

And,  whereas,  on   such    examination   the  said  complaint  was  satisfactorily 
established,  and  the  said  justice  did  require  the  said  parent,  guardian  or  master 

of  said  child  to  enter  into  an  engagement,  in  writing,  to  the of 

that  he  will  restrain  said  child  from  so  wandering  about  as  aforesaid;  will  keep 

h in  h own  premises  or  in  some  lawful  occupation,  and  will  cause  h 

to  be  sent  to  some  school  at  least  four  months  in  each  year,  until  .  .he  becomes 
f  ourtern  years  old. 

Xow,  this  agreement  and  engagement  witnesseth  :    That  the  said , 

the  parent,  guardian  or  master  of  said  child,  hereby  covenants,  promises  and 

agrees  to  and  with  the  said of ,  that  he  will  restrain  said  child  from 

so  wandering  about  as  aforesaid;  and  will  keeph..  in  own  premises  and  in 
some  lawful  occupation,  and  will  cause  h ...  to  be  sent  to  some  school  at  least 
four  montbs  in  each  year,  until  .  .he  becomes  fourteen  years  old. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this day  of 

,18  .. 

Sealed  and  delivered  in  the  presence  of 

[L.  S.] 

[Signature.] 


Court,         I 


No.  318. 

§  888.    Warrant  of  arrest  of  truant  child. 


County  of. 

In  the  name  of  the  people  of  the  state  of  New  York  :  To  any  peace  officer  of 
the  county  of ,  greeting  : 

Whereas,  information  on  oath  has  this  day  been  duly  made  by of  the 

in  the  county  of ,  before  me, ,  a justice 

of  the  said ,  that  on  the day  of ,18  . . . .,  at , 

in  said  county,  one a  child    between  the  age  of  five  and  fourteen 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend  the  public 
schools,  was  found  wandering  in  the of  the of afore- 
said, a  truant,  without  any  lawful  occupation. 

You  are,  therefore,  commanded  and  required,  forthwith  to  apprehend  and 

take  the  body  of  the  said and  bring  him  before  the  said ,  at 

....  in  the  said with  this  warrant  and  a  return  of  your  doings  thereon 

indorsed,  for  examination,  and  to  answer  the  said  complaint,  and  to  be  dealt 
*with  according  to  law.    Hereof  fail  not  at  your  peril. 

Witness,  the  said ,  at  the ,  in  the  county  aforesaid,  the 

....day  of 18  .... 

[Signature.] 
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No.  319. 

§  888.     Warrant  to  commit  truant  child  bavins 
parent,  guardian  or  master.  Plea, 
not  guilty. 
Court,  \      . 

....  County  of J 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of ,  and 

to  the  superintendant  and  principal  keeper  of  the  alms-house  of  the  said 
county,  greeting  : 

Whereas,  on  the day  of 18 was  brought  before  me, ...  .a  justice 

of  the  peace  in  and  for  the. . . .  and  county  of ,  charged  on  the  oath  of 

which  oath  was  believed  by  me,  the  said  justice,  with  being  a  vagrant,  within 
the  intent  and   meaning  of  the  statute  and  subdivision  8  of  section  887  of 

the  Code  of  Criminal  Procedure,  in  that  he  is  a  child  of  the  age  of years, 

having  sufficient  body,  health  and  mental  capacity  to  attend  the  public  schools 

and  was,  on  the day  of 18  . .,  found  wandering  in  the  streets  in 

said of ,  a  truaut, without  any  lawful  occupation. 

And,  whereas  said on  being  brought  before  said  justice,  was  imme- 
diately informed  by  said  justice  of  said  charge  against  h and  of  h right 

to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  further 
preceding  were  had. 

And,  whereas, the  parent,  guardian  or  master  of  said was 

duly  summoned  to  attend  the  examination  of  said on  said  charge. 

And,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said who  then  and  there  pleaded  not  guilty  thereto,  who  was 

then  ami  there  tried  upon  the  said  charge  by  the  said  justice,  who  did  thereupon 
hear  testimony  on  oath  in  support  of  said  charge,  and  in  defense  thereof ,  and  on 
behalf  of  said  person. 

And,  whereas,  the  said  testimony  was  given  and  evidence  was  had  in  the 

presence  and  hearing  of  the  said and said  parent,  guardian  or 

master, he  the  said having  previously  thereto  been  allowed  a 

reasonable  time  to  send  for  and  advise  with  counsel. 

And,  whereupon,  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 
the  said is  a  child  of  the  age  of years,  having  suffi- 
cient bodily  health  and  mental  capacity  to  attend  the  public  schools,  was  on  the 

day  of 18  . . ,  found  wandering  in  the  streets  of  said 

of ,  a  truant,  without  any  lawful  occupation. 

And,  whereas,  after  the  said  complaint  was  satisfactorily  established,  the  said 
justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  an  en- 
gagement in  writing   to  the of ,  that  he  would  restrain  said 

child  from  so  wandering  about;  would  keep  h. .  in  h. .  own  premises  or  in  some 
lawful  occupation,  and  would  cause  h . .  to  be  sent  to  some  school  at  least  four 
months  in  each  year,  until  h. .  becomes  fourteen  years  old;  and  the  said  parent 
guardian  or  master,  having  refused  or  neglected  within  a  reasonable  time  so  to 
do,  it  was  adjudged  and  determined  by  me  that  the  said should  be  com- 
mitted to  the  alms-house  of  said  county,  there  being  no  other  place  provided  for 
h. .  reception. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody 

of  the  said  superintendent  and  principal  keeper  of  the  said  alms-house.  And 
you,  the  said  superintendent  and  principal  keeper,  are  hereby  commanded  to 

receive  the  said into  your  custody,  in  the  said  alms-house,  and  then 

safely  keep  h . .  until .  .he shall  be  discharged  according  to  law. 
Given  under  my  hand,  at  the of \ 

aforesaid,  this day  of 18  - .     i 

{Signature.} 
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Court, 

County  of. 


No.  320. 

§  888.  Warrant  to  commit  a  truant  child,  having 
parents,  guardian  or  master.  Plea  of  guilty. 

•  J88: 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of ,  and 

to  the  superintendent  and  principal  keeper  of  the  alms-house  of  the  said 
county,  greeting: 

Whereas,  on  the day  of 18  . . , was  brought  before 

me, a  justice  of  the  peace  in  and  for  the and  county  of 

charged  on  the  oath  of which  oath  was  believed  by  me,  with  being  a 

vagrant  within  the  intent  and  meaning  of  the  statute  and  subdivision  eight  of 
section  887  of  the  Cude  of  Criminal  Procedure,  in  that  he  is  a  child  of  the  age 

of years,  having  sufficient  bodily  health  and  mental  capacity  to  attend 

the  public  schools,  and  was  on  the day  of ,  18  . .,  found  wan- 
dering in  the  streets  in  said of  . .    ,  a  truant  without  any  lawful 

occupation. 

And,  whereas,  the  said on  being  brought  before  said  justice,  was  im- 
mediately informed  by  said  justice  of  said  charge  against  h. .  and  of  h. .  right 
to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  further 
proceedings  were  had. 

And,  whereas, ,  the  parent,  guardian  or  master  of  said  child  was  duly 

summoned  to  attend  the  examination  of  said  child  on  said  charge. 

Anil,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated 

to  the  said and  h  . .  the  said having  been  given  a  reasonable 

time  to  send  far  and  advise  with  counsel,  did  then  and  there  plead  guilty  to  the 
said  charge  in  the  presence  of  and  before  said  justice,  and  of  h  . .  said  parent, 
guardian  or  master. 

And  whereupon  the  said  justices  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge  and  the  said was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 

. .  he  the  said is  a  child  of  the  age  of years  having  sufficient 

bodily  health  and  mental  capacity  to  attend  the  public  schools,  was,  on  the 

day  of 18  . ,  found  wandering  in  the  streets  of  said 

of a  truant  without  any  lawful  occupation. 

And,  whereas,  after  the  said  complaint  was  satisfactorily  established,  the  said 
justice  did  require  the  said  purent.guardian  or  master  to  enter  into  an  engage- 
ment in  writing  to  the of ,  that  he  would  restrain  said  child 

from  so  wandering  about;  would  keep  h  . .  in  his  own  premises  or  in  some  law- 
ful occupation  and  would  cause  h to  be  sent  to  some  school  at  least  four 

months  in  each  year,  until  . .  he  becomes  fourteen  years  old.  And  the  said 
parent,  guardian  or  master  having  refused  or  neglected  within  a  reasonable  time 

so  to  do,  it  was  adjudged  and  determined  by  me  that  the  said should  be 

committed  to  the  alms-house  of  said  county,  there  being  no  other  places  provid- 
ed for  h  . .  reception. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody 

of  the  said  superintendent  and  principal  keeper  of  the  said  alms-house.  And 
you,  the  said  superintendent  and  principal  keeper,  are  hereby  commanded  to 

receive  the  said into  your  custody  in  the  said  alms-house,  and 

there  safely  keep  until  . .  he  shall  be  discharged  according  to  law. 

Given  under  my  hand,  at  the of ) 

.  aforesaid,  this day  of IS  .       f 

[Signature.] 


No.  321. 

§  888.  Warrant  to  commit  truant  child,  having  no 
parent,  guardian  or  master.    Plea  of  Guilty. 

.,  Is8- 

In  the  name  of  the  people  of  the  state  of  New  York: 


Court, 
County  of 
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To  any  sheriff,  constable,  marshal  or  policeman  of  theoounty  of ,  and  to 

the  superintendent  and  principal  keeper  of  the  alms-house  of  the  said  comity, 
greeting: 

Whereas,  on  the day  of ,  18  ., was  brought  before 

me, ,  a justice  of  the  peace  in  and  for  the ,  and  county 

of ,  charged  on  the  oath  of ,  which  oath  was  bettered  by 

we,  with  being  a  vagrant,  within  the  intent  and  meaning  of  the  statute,  and 
subdivision  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that . .  he  is 

a  child  of  the  age  of years,  having  sufficient  bodily  health  and  mental 

capacity  to  attend  the  public  schools,  and  was,  on  the day  of , 

IS  . ,  found  wandering  in  the  streets  in  said of ,  a  truant, 

w  ithout  any  lawful  occupation. 

And,  whereas,  said has  no  parent,  guardian  or  master,  or  no  parent, 

guardian  or  master  can  be  found. 

And,  whereas,  said ,  on  being  brought  before  said  justice,  was  Imme- 
diately informed  by  the  said  justice  of  said  charge  against  h  . .  and  of  h  ..  right 
to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  farther 
proceedings  were  had. 

And,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated  to 

the  said ,  and  . .  he,  the  said ,  having  been  given  a  reasonable 

time  to  send  for  and  advise  with  counsel,  did  then  and  there  plead  guilty  to 
the  said  charge. 

And.  whereupon,  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 

. .  he,  the  said ,  is  a  child  of  the  age  of years,  having  sufficient 

bodily  health  and  mental  capacity  to  attend  the  public  school,  was,  on  the 

day  of ,18  .,  found  wandering  in  the  streets  in  said 

of ,  a  truant,  without  any  lawful  occupation.  It  was  adjudged  and  de- 
termined by  said  justice  that  the  said should  be  committed  to  the  alms- 
house of  said  county,  there  being  no  other  place  provided  for  h  . .  reception. 

Now,  therefore,  you,  the  said  sheriff,  constable,   marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody  of  the 

said  superintendent  and  principal  keeper  of  said  almshouse.  And  you,  the  said 
superintendent  and  principal  keeper,  are  hereby  commanded  to  receive  the  said 

into  your  custody,  in  the  said  almshouse,  and there  safely  keep  until 

.  .he  shall  be  discharged  according  to  law. 

Given  under  my  hand  at  the.... of aforesaid,  this.. ..day  of 

IS  ... 

[Signature.] 

No.  322. 

§  891.  Certificate  of  conviction  of  Vagrant. 

I  certify  that ,  having  been  brought  before  me,  charged  with  being  a  v* 

grant,  I  have  duly  examined  the  charge,  and  that  upon  his  own  confession  in 

my  presence,  (or  "  upon  the  testimony  of "  etc,   naming  the  witnesses).  *? 

which  it  appears  that  he  is  a  person  (pursuing  the  description  contained  intfa 
subdivision  of  section  S87,  which  is  appropriate  to  the  case),  I  have  adjudged 
that  he  is  a  vagrant. 

Dated  at  the  town  (or  city)  of ,  the day  of ,18  . 

.. .., 
Justice  of  the  peace  of  the  town 
of . . . .  ,  (or  as  the  case  may  be.) 


No.  323. 

J  802.  Warrant  to  commit  a  vagrant  after  trial 
Plea,  Not  guilty. 

Cofrt,....  ? 

County  of ) 

In  the  name  of  the  people  of  the  state  of  New  York : 
To  any  sheriff,  constable,  marshal,  or  policeman  in  the  county  of >»■ 
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to  the  superintendent  and  principal  keeper  of  the  almshouse  and  peniten- 
tiary of  the  said  county,  greeting  : 

Whereas,  on  the day  of ,  18  . .  , was  brought  before 

me, ,  a  justice  of  the  peace  in  and  for  the county  of. , 

charged  on  the  oath  of ,  which  oath  was  believed  by  me,  the  said  jus- 
tice, with,  on  this  present  day,  at  the of and  being  a  vagrant 

within  the  intent  and  meaning  of  the  statute. 

And  whereas  the  said  justice,  immediately  and  before  any  further  proceedings 

were  had,  informed  the  said of  the  charge  against  him  and  of  his  right 

to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge 

was   then  and  there  distinctly  read  and  stated  to  the  said ,  who  then 

And  there  pleaded  not  guilty  thereto,  who  was  then  and  there  tried  upon  the 
said  charge  by  the  said  justice,  who  did  thereupon  bear  testimony  on  oath  in 
support  of  said  charge,  and  in  defense  thereof,  and  on  behalf  of  said  person. 

And  whereas  the  said  testimony  was  given  and  evidence  was  had  in  the  pres- 
ence and  the  hearing  of  he  said ,  the  said ,  having  previously 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 
the  said was  guilty  of  the  aforesaid  charge,  and  the  said was  there- 
upon convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that 

the  said ,  on  this  present  day,  at  the of aforesaid, 

was and  is  a  vagrant  within  the  intent  and  meaning  of  the  statute;  and 

it  was  adjudged  and  determined  by  me  that  the  said ,  who  is  not  a  notor- 
ious offender,  should  be  committed  to  the  almshouse  of  the  said  county  of 

(or  being  a  notorious  offender  and  improper  person  to  be  sent  to  the  alms- 
house, should  be  committed  to  and  confined  in  the  alms-house  or  penitentiary  of 
said  county  for  the  term  of ,  at  hard  labor,) 

Now,  therefore,  you  the  said  sheriff,  constable,  marshall,  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent  and  principal  keeper  of  the  said  alms-house  or 

And  you,  the  said  superintendent  and  principal  keeper,  are  hereby  commanded 

to  receive  the  said into  your  custody,  in  the  said  alms-house  or 

for  the  term  of at  hard  labor,  and there  safely  keep  until  the  ex- 
piration of  the  said ) 

Given  under  my  hand,  at  the of aforesaid,  this  day of 

18    . 

(Signature. ) 


No.  324. 


§  892.  Warrant  to  commit  a  vagrant.     Plea  of 
guilty. 
Court,  ) 

Cor  NT  Y  OF \ 

In  the  name  of  the  people  of  the  state  of  New  York. 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of ,  and 

to  the  superintendent  and  principal  keeper  of  the  alms-house  or of 

the  said  county,  greeting: 

Whereas,  on  the day  of 18   . . , was  brought  before 

me, a  justice  of  the  peace  in  and  for  the and  county  of 

charged  on  the  oath  of which  oath  was  believed  by 

me,  the  said  justice,  with,  on  this  present  day,  at  the of  , 

and  being  a  vagrant  within  the  intent  and  meaning 

of  the  statute. 

And,  whereas,  the  said  justice  immediately  and  before  any  further  proceed- 
ings were  had  informed  the  said of  the  charge  against  h. .  and  of  h . . 

right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge 

was  then  and  there  distinctly  read  and  stated  to  the  said and  he,  the 

said was  given  a  reasonable  time  to  send  for  and  advise  with  counsel ; 

and,  whereas,  he,  the  said did  then  and  there  plead  guilty  to  the  said 

charge,  and  in  the  presence  of  the  said  court,  by  said  plea  of  guilty,  did  volun- 
tarily admit  and  confess  that  .he,  the  said was  and  is  a  vagrant  within 

the  intent  and  meaning  of  the  statute. 
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And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that 

the  said was  guilty  of  the  aforesaid  charge,  and  the  said *as 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  thai 

the  said was  on  this  present  day,  at  the of 

aforesaid, ,  was  . .  .*. and  is  a  vagrant  within  the  intent  and 

meaning  of  the  statute;  and  it  was  adjudged  and  determined  by  me  that  the  said 
who  is  not  a  notorious  offender,  should  be  committed  to  the  alms- 
house of  said  county  of ,  (or  being  a  notorious  offender  and  improper 

person  to  be  sent  to  the  alms-house,  should  be  committed  to  and  confined  in  the 
alms-house  or of  said  county  for  the  term  of at  hard  labor.) 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent  and  principal  keeper  of  the  said  alms-house  or 

(And  you,  the  said  superintendent  and  principal  keeper,  or are  hereby 

commanded  to  receive  the  said into  your  custody,  in  the  said  alms- 
house or for  the  term  of at  hard  labor,  and there 

safely  keep  until  the  expiration  of  the  said) 

Given  under  my  hand,   at  the  of aforesaid,  this 

day  of 18  . . 

[Sigjiatvrt,] 

No.  325. 

§  893,  Information  against  child  begging,  etc 

county  of ,ss: 

being  duly  sworn,  deposes  and  says:  That  he  resides  in , 

that  on  the  day  of  ,18  ..,one  ,  a  child  of  the 

age  of years,  was  found  begging  for  alms  and  soliciting  charity  from 

door  to  door  in  the  said    of ,  and  was  found  begging  for  alms 

and  soliciting  charity  in  a  street,  highway  and  public  place  in  said ,to 

wit:  in  that  he 

Taken,  subscribed  and  sworn  to  before  me  this day  of « 

18  .. 


Court,  ) } 


No.  326. 

893.     Warrant  against  a  child  begging,  etc 


County  of 

In  the  name  of  the  people  of  the  state  of  New  Tork  :  To  any  peace  officer  of 
the  county  of 

Whereas,  complaint  has  this  day  been  made  by of  the of. 

,  in  the  county  of ,  on  oath,  before a justice  of  the 

said ,  that  on  the day  of 18  ..at  the of 

in  said  county,  one a  child  of  the  age  of years  was  found  begging  f<>r 

alms  and  soliciting  charity  from  door  to  door,  and  was  found  begging  for  alms 

and  soliciting  charity  in  a  street,  highway  and  public  place  in  said to  wit: 

against  the  peace  of  the  people  of  the  state  of  New  York  and  the  form 

of  the  statute  in  such  case  provided ; 

We  therefor  command  you  forthwith  to  take  the  body  of  the  said 

and  bring  h . .  before  the  said at  the ,  in   the  said of . . . 

,  with  this  warrant,  and  a  return  of  your  doings  thereon  indorsed,  to  be 

dealt  with  according  to  law.     Hereof  fail  not  at  your  peril. 

Witness  the  said at  the of in  the  county  aforesaid. 

the day  of 18 


Court,  t 


(Signature.) 

No  327. 

§  893.    Warrant  to  commit  a  child  found 
begging.    Plea,  Not  guilty. 


County  of 

In  the  name  of  the  people  of  the  state  of  New  York; 
To  any  sheriff,  constable,  marshal  or  policeman  in  the  county  of ,  vA 
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to  the  superintendent  and  principal  keeper  of  the  alms-house  of  the  said 
county,  greeting : 

Whereas,  on  the day  of ,18  . . , was  brought  before 

mi1, ,  a justice  of  the  peace  in  and  for  the and  county  of 

charged  on  the  oath  of which  oath  was  believed  by  me,  the  said  justice. 

with  being  a  child  of  the  age  of years  who  was,  on  the day  of. . 

,18  . .,  found  begging  for  alms  and  soliciting  charity  from  door  to  door 

in  said    of and  who  was  on  the  same  day  found  begging  for  alms 

and  soliciting  charity  in  a  street,  highway  and  public  place  in  said  city,  to  wit : 

And,  whereas,  the  said  justice,  immediately  and  before  any  further  proceedings 

wore  had.informed  the  said of  the  charge  against  him,  and  of  his  right  to  the 

aid   of  counsel  in  every  stage  of  the  proceeding  and  the  said  charge  was  then  and 

there  distinctly  read  and  stated  to  the  said ,who  then  and  there  pleaded  not 

guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge  Dy  the  said 
justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge,  and 
in  defense  thereof  and  on  behalf  of  said  person. 

And,  whereas,  the  said  testimony  was  given  and  evidence  was  had  in  the  pres- 
ence  and  hearing  of  the  said ,  he . . ,  the  said ,  having  previously 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
said was  guilty  of  the  aforesaid  charge,  and  the  said was  there- 
upon convicted  of  the  charge  aforesaid,  to  wit,  of  being  a  child  of  the  age  of  . . . 

years,  who  was ,  on  the day  of ,  18  . . ,  found  begging  for 

alius  and  soliciting  charity  from  door  to  door  in  said of ,  and 

who  was,  on  the  same  day,  found  begging  for  alms  and  soliciting  charity  in  a 
srreet,  highway  and  public  place  in  said  city,  to  wit : 

And  it  was  adjudged  and  determined  by  me  that  the  said should  be 

•committed  to  the  alms-house  of  the  said  county  of to  be  kept  and  em- 
ployed and  instructed  in  useful  labor  until  discharged  by  the  county  superinten- 
dent of  the  poor,  or  bound  out  as  an  apprentice  by  him  as  prescribed  by  special 
statutes. 

Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the  said into  the  custody  of 

the  said  superintendent  and  principal  keeper  of  the  said  alms-house.  And  you, 
the  said  superintendent  and  principal  keeper,  are  hereby  confmanded  to  receive 
the  said into  your  custody,  in  the  said  almshouse,  and  keep  h. . .  em- 
ployed and  instructed  in  useful  labor  until  discharged  by  the  county  superinten- 
dent of  the  poor,  or  bound  out  as  an  apprentice  by  him,  as  prescribed  by  special 
statutes. 

Given  under  my  hand  at  the of aforesaid,  this day  of 

,18  .. 


(Signature) 


No.  328. 


§  893.  Warrant  to  commit  a  child  found  begging. 
Plea,  Guilty. 

-• Court,....  ) 

County  of )°   ' 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriff,  constable,  marshal  or  policeman  in  the  county  of ,  an  d 

to  the  superintendent  and  principal  keeper  of  the  alms-house  of  the  said 
county,  greeting: 

Whereas,  on  the day  of ,  18  . , was  brought  before 

me, a  justice  of  the  peace  in  and  for  the and  county  of , 

,  charged  on  the  oath  of ,  which  oath  was  believed  by  me,  the 

said  justice,  with  being  a  child  of  the  age  of years,  who  was  on  the 

day  of 18  . ,  found  begging  for  alms,  and  soliciting  charity 

from  door  to  door  in  said of ,  and  who  was  on  the  same  day 

found  begging  for  alms  and  soliciting  charity  in  a  street,  highway  and  public 
place  in  said  city,  to  wit: 

And,  whereas,  the  said  justice  immediately  and  before  any  further  proceedings 
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were  had,  informed  the  said •  of  the  charge  against  h  ....  and  of 

h right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the 

said  charge  was  then  and  there  distinctly  read  and  stated  to  the  said , 

and  . .  he,  the  said ,  was  given  a  reasonable  time  to  send  for  and  ad- 
vise with  counsel;  And,  whereas,  he,  the  said did  then  and  there  plead 

guilty  to  the  said  charge,  and  in  the  presence  of  the  said  court. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  tbe 
said was  guilty  of  the  aforesaid  charge,  and  the  said was  there- 
upon convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  child  of  the  age  of 

years,  who  was,  on  the day  of 18  ..,  found  begging 

for  alms  and  soliciting  charity  from  door  to  door  in  said of 

and  who  was  on  the  same  day  found  begging  for  alms  and  soliciting  charity  in 
a  street,  highway  and  public  place  in  said  city,  to  wit: And  it  was  ad- 
judged and  determined  by  me  that  the  said  .  .* should  be  committed  to  the 

alms-house  of  said  county  of to  be  kept  employed  aud  instructed  in 

useful  labor  until  discharged  by  the  county  superintendent  of  the  poor,  or  bound 
out  as  an  apprentice  by  him  as  prescribed  by  special  statutes. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are 

commanded  forthwith  to  convey  and  deliver  the .  into  thee  ustody  of  the 

said  superintendent  and  principal  keeper  of  the  said  alms-house.  And  yon,  the 
said  superintendent  and  principal  keeper,  are  hereby  commanded  to  receive  the 

said into  your  custody,  in  the  said  alms-house,  and  keep  h .  employed  and 

instructed  in  useful  labor  until  discharged  by  the  county  superintendent  of  the 
poor,  or  bound  out  as  an  apprentice  by  him  as  prescribed  by  special  statutes. 

Given  under  my  hand,  at  the of aforesaid,  this day 

of ,18  . 

{Signature,) 


No.  329. 

§  899.  Subd.  1.  Affidavit  for  disorderly  person, 

Court,....  1      . 

County  of ,       JB&' 

,  of v . .  in  the  said of being  duly  sworn,  says. 

that  she  is  the  wife  of of  said ,  that  she  complains  of  her  sai<I 

husband  of  being  a  disorderly  person,  according  to  section  8V>y  of  the  Code  of 
Criminal  Procedure,  for  that  he  has  actually  abandoned  his  wife  and  children 
without  adequate  support,  and  has  left  them  in  danger  of  becoming  a  burden 
upon  the  public,  and  he  neglects  to  provide  for  them  according  to  hi*  mean4. 
Deponent  further  says  that  for  several  days  last  past  he  has  actually  abandoned 
his  family  without  adequate  support,  and  left  them  in  danger  ot  becoming  a 
burden  upon  the  public,  and  that  such  family  is  not  possessed  of  property  or  d 
the  means  of  obtaining  a  livelihood  without  the  aid  of  such  husband. 

Taken  and  sworn  to  this day  ) 

of ,18  . ,  before  me.  \ 

(Signature,) 


No.  330. 

§  809.  Subd.  1.  Warrant  for  disorderly  person. 

•• Court,....  I 

County  of ,        J  8S* 

In  the  name  of  the  people  of  the  state  of  New  York.     To  any  peace  officer  ii 
the  county  of : 

Whereas,  complaint,  and  on  oath,  has  this  day  been  duly  made  by 

of  the  of  ,  inthecountyof ,  before  me. 

a  justice of  the  said of  ,  that  on  the 

day  of 18    ,  at  the of in  said  county. 

and  for  several  days  last  past,  one was  and  is  a  disorderly  person,  for 

that  he  has  actually  abandoned  his  wife  and  children  without  adequate  support, 
and  has  left  his  wife  and  children  in  danger  of  becoming  a  burden  upon  tbe 
public;  and  has  neglected  to  provide  for  his  wife  and  children  according  to  hi* 
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weans,  against  tlie. peace  of  the  people  of  the  state  of  New  York  and  the  form 
cf  the  statute  in  such  case  provided. 

We,  therefore,  command  you  forthwith  to  apprehend  and  take  the  body  of  the 

said and  bring  him  before  the  said ,  at  the in  the 

said of ,  for  examination,  with  this  warrant  and  a  return  of 

your  doings  thereon  indorsed,  to  answer  the  said  complaint,  and  to  be  dealt  with 
according  to  law.     Hereof  fail  not  at  your  peril. 

Witness,  the  said  ,  at  the of ,  in  the  county 

aforesaid,  the day  of 18     . 

(Signature.) 

By  virtue  of  the.  within  warrant,  I  have  arrested  the  within  named 

and  now  have  him  before  the  magistrate  by  whom  this  warrant  was  issued. 

Dated ,18    . 

No.  331. 

§  880,  subd.  1,  2.     Recognizance  of  disorderly  person. 

POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,  1 
County  of J      * 

Be  it  remembered  that  on  this day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  of  the ,  in  said  county, 

and ,  both  of  the  same  place,  personally  came  before  me. , 

one  of  the  justices  of  the  peace  in  and  for  the ,  or  police  justice  of  tl  e 

said ,  and  severally  and  respectively  acknowledged  themselves  to  be  in- 
debted to  the  people  of  the  State  of  New  York,  in  the  sum  of hundred 

dollars  each,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and  tene- 
ments, to  the  use  of  the  said  people,  if  default  shall  be  made  in  the  conditions 
following,  viz: 

Whereat,  On  the day  of ,18  ...., did  make  com- 
plaint on  oath  before  the  said ,  one  of  the  justices  of  said ,  or 

police  justice  of  the ,  against ,  in  which  complaint  the  said . . . 

alleges  that  the  said ,  and  the  said  justice  having  caused  the 

said to  be  brought  before  him  and  examined  touching  the  offense  in 

said  complaint  alleged,  and  it  appearing  to  the  said  justice,  upon  such  examina- 
tion, by  the  confession  of  said , and  by  competent  testimony,  that  ... 

was  guilty  of  the  offense  in  said  complaint  alleged,  and  was  and  is  a  disorderly 
person,  and,  for  the  reasons  set  forth  in  said  complaint,  the  said  justice  did 

thereupon  require  the  said to  enter  into  a  recognizance  with . . .  

suret ,  approved  by  the  said  justice,  in  the  sum  of hundred  dollars, 

that  he  will  support  his  wife  and  children,  and  will  indemnify  tho 

against  their  becoming  within  one  year  chargeable  upon  the  public. 

Now,  therefore,  we  hereby  undertake  that  the  said will  support  his 

wife  and  children,  and  will  indemnify  the against  their  becoming  with- 
in one  year  chargeable  upon  the  public,  or  we  will  pay  to  the  people  of  the  State 
of  New  York  the  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before         \ 
me  this day  of ,18....  ) 


No.  332. 

§  899,  subd.  1-2.     Recognizance  for  support  of  wife  and  children 
of  disorderly  person  taken  after  commitment. 
POLICE  COURT  (OR  OTHER  COURT). 

STATE  OF  NEW  YORK,      )      . 
county  of J     * 

Be  It  remembered,  that  on  this day  of 18 
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of  the in  said  county,  and of  the  same  plaoe,  personally  cans 

before  us, and two  of  the  justices   of  the  peace  (or  police 

justices)  of  the  said county,  and  jointly  and  severally  acknowledged 

themselves  to  be  indebted  to  the  people  of  the  State  of  New  York,  in  the  sum  of 

hundred  dollars,  to  be  levied  of  their  respective  goods  and  chattels 

lands  and  tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made  u 
the  conditions  following: 

Mliereas, was  on  the day  of ,18  ....,  duly  con- 
victed before justice  of  the  peace  (or  police  justice)  of  said 

upon  the in  which  complaint  the  said alleges  that  the  said 

,and  the  said  justice  having  caused  the  said to  be  brought 

before  him  and  examined  touching  the  offense  in  said  complaint  alleged,  and  it 
appearing  to  the  said  justice,  upon  such  examination,  and  by  competent  testi- 
mony that was  guilty  of  the  offense  in  said  complaint  alleged,  and  wn 

aud  is  a  disorderly  person,  and,  for  the  reasons  set  forth  in  said  complaint,  tie 

said  justice  did  thereupon  require  the%aid toenterinto  a  refeognizaare 

with suret....in  the  sum  of...  hundred  dollars,  for  the  good  be- 
havior of  the  said for  the  space  of  one  year. 

Now.  therefore,  we  hereby  undertake  that  the  said will  be  of  good 

behavior  for  the  space  of  one  year  next  ensuing  the  date  hereof,  and  not  be 
guiliy  of  the  acts  set  forth  in  said  complaint,  or  we  will  pay  to  the  people  of  the 
State  of  New  York,  the  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before  me, ) 
.  .this day  of 18  . .         J 


No.  333. 


Commitment  in  default  of  sureties  to  keep  the  peace, 
CITY  OF  NEWBURGH,    \ 

COUNTY  OF  ORANGE,       ) 

To  any  Constable  or  other  Officer  of  the  Peace  of  said  County: 

Whereas,  Complaint  in  writing  and  on  oath  was  made  before  me,    

Recorder  of  said  City  of  Newburgh,  by that of bad 

threatened  to  do  h. .  bodily  harm,  to  wit and  that  he  was  in  fear  that  said 

would  do  h . .  bodily  harm  as  threatened  by  h . .  as  aforesaid,  and  whereas 

the  said was  this  day  brought  before  me  by  a  warrant  duly  issued  under 

my  hand,  and  it  having  appeared  to  me  by  said  complaint,  and  the  examination  of 

said (and  witnesses)  that  said had  made  such  threats,  and  that 

there  was  probable  cause  to  believe  that he  would  do  h . .  bodily  harm  as 

threatened,  /  did  therefore  require  the  said to  enter  into  a  recognizance 

with  sufficient  sureties  in  the  penalty  of ....  dollars,  conditioned  for  his  ap- 
pearance at  the  next  term  of  the  County  Court  to  be  held  in  said  County,  and 
not  to  depart  the  same  without  leave,  and  meanwhile  to  keep  the  peace  toward 

the  people  of  the  State  of  New  York,  and  particularly  towards  the  said 

and  the  said having  failed  or  refused,  and  still  failing  to  enter  into 

such  recognizance  and  to  find  such  sureties. 

You  are  therefore  hereby  commanded,  in  the  name  of  the  People  of  the  State 

of  New  York,  to  convey  the  said to  the  Common  Jail  of  the  County 

of  Orange,  the  keeper  whereof  is  hereby  required  to  detain  h. . . .  therein  for 

the  term  of    ,  at  hard  labor,  or  until he  shall  enter  into  such 

recognizance  as  aforesaid,  or  be  thence  discharged  according  to  law. 

Witness  my  hand  at  the  City  of  Newburgh,  aforesaid,  this day  of 

,  18  

C.  L.  Waring, 
Recorder  of  the  City  of  Newburgh. 
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No.  334. 

Recognizance  for  good  behavior  of  disorderly  person — taken  after  commit* 

ment. 
POLICE  COURT  (OR  OTHER  COURT). 
STATE  OF  NEW  YORK,  ) 

COUNTY  OF    J 

Be  it  remembered,  that  on  this  ...  day  of 18  of 

the in  said  county,  and   of  the  same  place,  personally  came 

before  us of  the  same and twoof  the  justices  of  the 

peace  [or  police  justices]  of  the  said and  county,  and  jointly  and  sever- 
ally acknowledged  themselves  to  be  indebted  to  the  people  of  the  State  of  New 

York,  in  manner  following,  in  the  sum  of hundred  dollars,  to  be  levied 

of  their  respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the 
said  people,  if  default  shall  be  made  in  the  condition  following: 

Whereas was  on  the '.  day  of 18  ....  duly  con- 
victed before justice  of  the  peace  (or  police  justice)  of  said 

upon  the  complaint  made  before  him,  of  the  offense  of  being  a  disorderly  person; 
for  that  the  said 

And  prior  to  such  conviction  the  said  justice  did  require  of  the  said 

that he  give  security  by  a  written  undertaking  with suret 

approved  by  him,  in  the  sum  of hundred  dollars  for  h  ... 

good  behavior  for  the  space  of  one  year;  and  not  giving  the  said  undertaking  the 

said was  by  the  said  justice  convicted  of  being  a  disorderly  person  as 

aforesaid,  and  a  record  of  said  conviction  was  duly  made  by  the  said  justice,  and 
signed  by  him  with  his  name  of  office,  and  filed  in  the  office  of  the  clerk  of  tlie 

county  of and  said was,  by  a  warrant  signed  by  the  said 

justice,  with  his  name  of  office,  committed  to  the  county  jail  of  the  said  county 

of for  the  term  of    at  hard  labor,  or  until  he  give  the  sail 

security  required  as  aforesaid,  and  still  remains  in  the  county  jail  of  said  county; 
and  application  having  been  made  to  us,  the  said  two  justices,  to  take  such  under- 
taking so  as  aforesaid  required  of  and  on  behalf  of  the  said 

Now,  therefore,  we  hereby  undertake  that  the  said will  be  of  good 

behavior  for  the  space  of  one  year  from  the  time  of  the  said  conviction,  and 

shall  not,  during  such  time,  be  guilty  of  any  of  the  acts he  was  so  as 

Aforesaid  convicted  of  beinsj  a  disorderlv  person,  or  we  will  pay  to  the  peo;  !e 
of  the  State  of  New  York,  the  said  sum  of hundred  dollars. 


Subscribed  and  acknowledged  before  us,  the 
day  and  year  first  above  written. 


Justices  of  the  Peace  (or  Police  Justice). 


No.  335. 


§  JH)2.  Certificate  of  Conviction — Disorderly  Person. 
I  certify  that  having  been  brought  l»efore  me  charged  with  being  a  dis- 

orderly person,  I  have  duly  examined  the  charge,  and  that  upon  his  own  con- 
fession in  my  presence,  (or  "  upon  the  testimony  of  etc.,  naming  the  wit- 
nesses), by  which  it  appears  that  lie  is  a  (pursuing  the  description  contained  in 
the  subdivision  of  section  8i):»,  which  inappropriate  to  the  case),  I  have  adjudged 
that  he  is  a  disorderly  person. 

Dated  at  the  town  (or  city)  of ,  the  day  of  , 

18.... 

Justice  of  the  peace  of  the  town 
of ,  (or  as  the  case  may  be.) 


No.  336. 


§  915.    Application  for  order  to  compel  the  support  of  poor  relative* 
To  the  Court  of  Sessions  of  the  county  of 


Of  Criminal  Procedure.  105 

We,  the  overseers  of  the  poor  of  the  town  of ,  in  the  county  of. . 

,  and  state  of  New  York,  respectfully  show  to  the  court  that  one 

is  an  indigent  person  and  without  the  means  of  necessary  support,  and  is  a. 

charge  upon  the  town  of ,  where  the  said resides;  that .... 

is  a  son  of  said ,  and  is  also  a  resident  of  the  same  place,  who,  although 

perfectly  able,  refuses  to  support  the  said or  to  contribute  thereto.  Your 

petitioners,  therefore,  pray  that  an  order  may  issue  out  of  this  court,  directed 

to  the  said ,  compelling  him,  the  said ,  to  provide  for  the  support 

and  maintenance  of  the  said forthwith. 

Dated  at this day  of ,  J8. . 


Overseers  of  the  poor  of  the  town  of. 


No.  337. 

§  915,    Notice  to  person  liable  to  support  relative. 

To 

Sir.— Please  to  take  notice  that  the  undersigned,  overseers  of  the  poor  of  the ' 

town  of ,  will  apply  to  the  county  court  of  the  county  of ,  at 

the  opening  of  court  on  the day  of ,  at  the  court-house  in  the 

county  of ,  for  an  order  compelling  you  to  support  and  maintain  one 

,  and  for  such  other  relief  as  may  be  Just. 

Dated  at this day  of ,18... 


Overseers  of  the  poor,  etc 


No.  888. 


§  016.    Order  compelling  relative  to  support  poor  person. 
COUNTY  COURT— County  of 

In  the  matter  of  the  application  of  the  } 

overseers  of  the  poor  in  behalf  of. . . 

a  poor  person. 

At  a  term  of  the  county  court  of  the  county  of ,  held  at  the  court- 
house in  and  for  the  county  of on  the day  of IS  .. 

Present — Hon *. , Judge  of county. 

On  reading  and  filing  the  application  of and ,  overseers  of  the 

poor  of county,  and  on  <lue  proof  of  the  service  of  notice  of  said  appli- 
cation upon ,  and  after  hearing  the  proofs  and  allegations  of  the  respec 

tive  parties,  it  is  hereby  ordered  that  the  said pay  to  the  said  overseers. 

the  weekly  sum  of dollars  each  and  every  week,  for  the  support  anl 

maintenance  of  the  said ,  so  long  as  he  shall  remain  and  be  a  charge 

upon  the  said  town  of as  aforesaid;  and  that  he  also  pay  to  said  over- 
seers the  sum  of dollars,  as  and  for  their  costs  and  expenses  in  procur- 
ing this  order. 


County  Judge. 


No.  339. 

§  027.    Complainst  against  apprentice  or  servant. 
EW  YORI 
County  of. 


STATE  OF  NEW  YORK,  1  M. 


,  being  duly  sworn,  says  that  he  resides  in  the  city  of..-. 

in    said  county  ;  that is  an  apprentice 

lawfully  bound  to  serve  him  as  prescribed  by  the  special  statutes  in  such  cases 

made  and  provided;  that  the  said willfully  absents  himself  from  duty 

without  the  consent  of  his  master,  and  refuses  to  serve  this  deponent  according 
to  his  duty. 
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Subscribed  and  sworn  before  ) 
me,  this day  of ..     ..,18...  J 


Justice  of  the  Peace  (or  other  officer  named  in  §  926). 


If  o.  339sw 

§931.  Complaint  against  Master. 
STATE  OP  NEW  YORK,  )      . 

County  of )    " 

being  duly  sworn,  says  that  he  resides  in  the of , 

in  said  county,  and  is  the  apprentice  [or  servant]  of  one ,  lawfully 

bound  to  him  to  service  as  prescribed  by  the  special  statutes  in  such  cases  made 
and  provided;  that  the  said is  guilty  of  cruelty  to  deponent  [or  mis- 
usage,  etc.  One  of  the  grounds  enumerated  in  section  980.  State  the  facta 
showing  the  tuth  of  such  charge.] 

Jurat. 


STATE  OF  NEW  YORK,  > 


Ifo.  339b.      n  _    ^ 

§  931.  Summons  to  Master. 


County  op. 

IN  THE  NAME  OF  THE  I^EOPLE  OF  THE  STATE  OF  NEW  YORK: 
To : 

Whereas,  complaint  has  been  made  this  day  to  me,  a  justice  of  the  peace  of 

the  town  of ,  in  said  county,  by against  you,  that  you  are 

guilty  of  cruelty  to ,  who  is  your  lawfully  bound  apprentice  [name 

the  ground  shown  in  the  complaint] ; 

You  are  hereby  summoned  to  appear  before  me,  at  my  office  in  the    

of in  said  county,  on  the day  of 18. . ,  at    

o'clock  in  the noon  of  said  day  to  answer  the  complaint  made  and  filed 

in  this  matter. 

Witness  the  said    ,  at  the    of ,  in  the  county  afore- 
said, the    day  of ,  18. .. 


Justice  of  the  Peace. 


Ifo.  339c* 

§  935.  Undertaking  for  Appearance. 
STATE  OF  NEW  YORK,  )      . 

County  of.  .   ) 

Whereas,  complaint  has  been  duly  made  to ,  a  justice  of  the  peace 

of  said  county  by that  one is  guilty  of  cruelty  to    

his  lawfully  bound  apprentice  under  a  contract  whereby has  received 

(or  is  entitled  to  receive)  a  sum  of  money  with  him  as  a  compensation  for  his 
instruction; 

And  whereas,  the  said has  been  brought  before  the  said  justice  on 

a  warrant  issued  on  such  complaint,  and  such  complaint  cannot  be  com- 
promised; 

Now,  therefore,  we,    ,  of  the of    in  said  couifty, 

by  occupation  a ,  and of  the in  said  county,  by 

occupation,  a  are  held  and  firmly  bound  unto  the  people  of  the 

state  of  New  York  in  the  sum  of    dollars,  for  the  payment  of,  which 

sum  wc  jointly  and  severally  bind  ourselves,  our  and  each  of  our  heirs,  execu- 
tors and  administrators  firmly  by  these  presents. 

The  condition  of  this  obligation  is  such  thnt  if  the  above  bounden 

appear  at  the  next  term  of  county  court  of  the  county  of ,  and  there 

render  himself  amenable  to  the  orders  and  process  of  the  court,  then  this  under- 
taking to  be  void;  otherwise  to  remain  in  full  force  and  effect. 

Dated  at ,  this day  of ,  18. .. 

(Acknowledgment  and  justification  clauses.) 
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If  o.  339d. 

§  937.  Form  of  Undertaking  under  Section 
935  can  readily  l>e  adapted  u>  the 
Requirements  of  this  Section. 


No.  340. 

§  928.  Warrant  for  arrest  of  apprentice. 
STATE  OF  NEW  YORK.  )       . 

County  of ( 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To  any  constable  [or  other  peace  officer]  of  the  county  [or  city]  of 

Whereas,  Complaint  1ms  been  this  day  made  to  me a  justice  of  the 

peace  of  the  town  [or  city]  of in  said  county  by against  one 

a  person  regularly  apprenticed  to  the  said according  to  lav. 

showing  that  the  said  . . . .' has  willfully  absented  himself  from  duty  and  re- 
fuses longer  to  serve  the  said 

Now  this  is  to  command  you  that  you  arrest  the  said and  forthwith 

have  him  before  me  at  my  office  in  the of on  the 

day 

Dated  at this day  of 18  . . 


Justice  of  the  Peace. 


No.  341, 


Notice  of  application  of  motion  to  have  case  sent 
from  Special  Sessions  to  Grand  Jury  under 
§57. 

To District  Attorney  of  the  County  of 

Take  notice,  that  on  the  day  of  ,  18      upon  the  complaint  of 

I  was  arrested  for  assault  in  the  third  degree  alleged  to  have  been  com* 

mitted  upon  the  person  of  the  said in  the  town  of Co.  N.  T. 

That a  justice  of  the  peace  of  the  town  of issued  the  warran4, 

and  I  was  brought  before  him  and  plead  not  guilty,  whereupon  the  case  wai 
adjourned  until  the  day  of  ,  18  \  meanwhile  I  am  held  to  bail 

upon  said  charge.  You  will  therefore  take  notice  that  the  charge  made  against 
me  is  assault  in  the  third  degree  of  which  the  justice  has  exclusive  jurisdiction 
as  provided  by  section  56  of  the  Code  of  Criminal  Procedure  and  that  I  shall 

apply  to  the  "County  Judge  of  the  County  of at  his  office  in 

N.  Y.  on  the         day  of  ,  18    ,  at        m.  for  a  certificate  that  it  is 

reasonable  that  such  charge  be  prosecuted  by  indictment,  and  fixing  the  sum  in 
which  I  shall  be  held  to  bail  to  appear  before  the  Grand  Jury  as  provided  by 
-Section  57  of  the  Code  of  Criminal  Procedure. 
Dated N.  Y.,  ,18    . 


Deft 
*Att»y. 


No.  342. 

Affidavit  on  motion  for  transfer  under  §  57. 

COURT  OF  SPECIAL  SESSIONS,  COUNTY. 

The  People  of  the  State  of  New  York, 
against 

STATE  OF  NEW  YORK,  / 

County  of ,    J 

of in  said  county  being  duly  sworn  says  he  is  the  defend- 
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ant  named  in  the  above  entitled  proceedings.  That  deponent  was  arrested 
herein  at  said on  the day  of ,  18  upon  a  war- 
rant issued  by ,  Esq.  a  justice  of  the  peace  of  the  town  of 

in  said  County  of (a  copy  of  which  warrant  is  hereto  annexed)  in 

which  warrant  deponent  was  charged  with  assault  in  the  third  degree  upon  the 

person  of  one That  under  said  warrant  deponent  was  on  said 

day  of  ,  arraigned   before  said  justice  and  entered  a  plea  of  "  not 

guilty  "  thereto,  and  asked  for  an  examination  thereunder  whereupon  such  ex- 
amination was  upon  consent  of  parties  hereto  adjourned  until  the day  of 

at  the  office  of  said  justice  at  which  time  witnesses  in  behalf  cf  the 

complainant  were  examined.  That  upon  such  examination  deponent  was  not 
examined  and  witnesses  in  behalf  of  deponent  were  not  produced  and  at  tbe 
conclusion  thereof  said  justice  held  deponent  for  trial  before  said  justice  under 

the  charge  stated  in  said  warrant,    and  fixed  the day  of  y  at  0 

o'clock  a.  m.  as  the  day  and  hour  for  such  trial. 

Deponent  further  says  that  he  is  advised  by his  counsel  herein  and 

verily  believes  that  the  offense  charged  against  him  herein  is  a  misdemeanor, 
and  that  upon  conviction  thereunder  deponent  could  be  subjected  to  imprison- 
ment for  a  term  of or  to  a  fine  of or  both,  and  that  deponent 

is  also  advised  by  his  said  counsel  and  verily  believes  that  this  proceeding  and 
any  trial  therein  involves  the  decision  of  very  important  questions  of  law  which 
decisions  should  be  made  by  a  judge  of  a  court  of  record  and  that  the  questions 
of  fact  to  be  presented  in  this  proceeding  and  upon  any  trial  hereof  should  be 
passed  upon  by  a  jury  of  disinterested  persons  and  persons  who  are  not  preju- 
diced against  deponent  from  ex  parte  statements  of  this  matter  from  the  com- 
plainant and  his  witnesses,  and  temporary  friends  of  complainant  whose  ill- 
feeling  toward  this  deponent  for  both  political  and  personal  reasons  are  obvious 
and  well  known  in  said  town  of 

That  by  reason  of  such  ex  parte  statements  and  such  ill-feeling  upon  the  part 
of  those  whom  deponent  is  informed  are  prosecuting  and  aiding  in  the  prosecu- 
tion of  this  matter,  popular  prejudice  and  ill-feeling  to  a  considerable  extent 

have  been  aroused  against  deponent  in  said  town  of and  that  from 

exaggerated  statements  as  to  the  injury  to  the  complainant  and  the 

indignity  to  the  complainant  deponent  verily  believes  that  he  cannot, 

and  is  advised  by  his  counsel  and  from  such  advise  verily  believes  that  he  can- 
not secure  either  a  fair  trial  herein  or  a  fair  and  unprejudiced  and  unbiased 

jury  herein'in  said  town  of or  in  the  court  in  which  this  matter  is 

pending  in  said  town.    Deponent  further  says  that  he  is  advised  by  his  said 

counsel Esq.,  who  resides  at ,  to  whom  he  has  fully  and  fairly 

stated  his  defense  in  this  proceeding  that  he  has  a  good  and  substantial  de- 
fense upon  the  merits  to  the  charge  stated  in  said  warrant  as  he  is  advised  by 
his  said  counsel  after  such  statement  made  as  aforesaid  and  as  deponent  verily 
believes. 

Deponent  further  says  that  he  is  advised  by  his  said  counsel  and  verily  be- 
lieves that  from  the  facts  aforesaid  and  from  the  testimony  adduced  on  said  ex- 
amination that  this  is  a  proper  case  to  be  presented  to  a  Grand  Jury  of  said 

county  of for  indictment  and  that  his  said  counsel  intends  in  good  faith 

in  behalf  of  deponent  to  make  application  to  the  County  Judge  oi 

County  or  to  a  Justice  of  the  Supreme  Court  for  a  certificate  from  such  County 
Judge  or  from  a  Justice  of  the  Supreme  Court  directing  that  all  proceedings 
herein  be  transferred  from  said  Special  Sessions,  and  that  the  charge  herein 
against  the  defendant  be  prosecuted  by  an  indictment  pursuant  to  the  law  and 
practice  in  such  cases  made  and  provided. 

Deponent  further  says  that  no  previous  application  has  been  made  for  the 
certificate  or  relief  now  asked  for. 

Further  deponent  saith  not. 
Sworn  to  before  me, 


.1 


,18 

Notary  Public. 
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No.  343. 

§  57  Order  granting  application  on  motion  under. 
<Jourt  of  Special  Sessions, 

Town  of ,  County 

The  People  of  the  State  or  New  York  ) 
Against  > 

Upon  the  annexed  affidavit, of ,  the  defendant  herein  verified 

and  notice  of  application  herefor.  returnable  at  this  time,  for  a  certificate  that  it 
is  reasonable  that  the  charge  against  the  defendant  for  assault  in  the  third  de- 
cree upon  the  person  of ,  be  prosecuted  by  indictment,  with  proof  of 

their  service  of  such  notice  upon  the  District  Attorney  of County,  and 

apon  hearing  in  support  of  such  application,  on  behalf  of  the  defendant,  and 
in  opposition  thereto,  and  due  deliberation  having  been  had  thereon. 

I  do  hereby  certify  that  it  is  reasonable  that  the  charge  against  the  defendan4, 
set  forth  in  the  complaint  and  warrant  herein  and  upon  which  he  has  t*vn 
arrested,  be  prosecuted  by  indictment,  and  I  do  hereby  order  that  the  defendant 

shall  give  bail   with  sufficient  sureties   in  the  sum  of dollars,  to  appear 

before  the  next  Grand  Jury  of  the  County  of 

It  is  further  ordered  that  upon  the  filing  of  this  certificate,  with  the  magistrate 
who  issued  said  warrant,  and  before  whom  the  said  proceedings  are  pending, 
and  upon  the  defendants  giving  hail  in   the  sura  herein  before  fixed,  to  appear 

before  the  grand  jury,  all  proceedings  herein  before  said  magistrate be  and 

the  same  are  hereby  stayed  and  the  said  magistrate  shall  within  the  time  required 

by  law  make  a  return  herein  to  the  district  attorney  of  the  County  of in 

accordance  with  the  provisions  of  sections  57  of  the  Code  of  Criminal  Procedure 
of  the  State  of  New  York. 

Dated 18  .. 


No.  344. 


Application  for  Habeas  Corpus. 
To  Hon 

The  petition  of respectfully  shows  that is  imprisoned  or 

restrained  in  h t  liberty  at by that  he  has  not 

been  committed  and  is  not  detained  by  virtue  of  any  judgemet  decree,  final  order, 
or  process  issued  by  a  court  or  judge  of  the  United  States,  in  a  case  where  such 
courts  or  judges  have  exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal  proceed- 
ings in  such  a  court;  nor  is  he  committed  or  detained  by  virtue  of  the  final 
judgment  or  decree  of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,  or 
the  final  order  of  such  a  tribunal  made  in  a  special  proceeding  instituted  for  an? 

cause  except  to  punish  h for  a  contempt;  or  by  virtue  of  an  execution  or 

other  process  issued  upon  such  a  judgment,  decree  or  final  order;  that  the  cause 
or  pretence  of  the  imprisonment  or  restraint according  to  the  best  know- 
ledge and  belief  of  your  petitioner,  is That  a  £opy  of  the  mandate  by 

virtue  of  which  such  imprisonment  or  restraint  is  claimed  to  be  made,  is  hereto 
annexed.    Wherefore  your  petitioner  prays  that  a  Habeas  Corpus  issue,  directed 

to  said commanding  .  .h that. .  h.   . .  .have  the  body  of  said 

by.  .h imprisoned  and  detained,  together  with  the  cause  of  such 

imprisonment  and  detention,  before at  the 

Dated  the day  of 18 

State  of  New  York  ) 
County  of J  M 

being  duly  sworn,  says,  that  he  has  heard  the  foregoing  petition  read 

and  knows  the  contents  thereof,  and  that  he  believes  it  to  be  true, 
Subscribed  and  sworn  to,  before  me,  I 
the day  of 18 J 
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No.  345. 

Writ  of  Habeas  Corpus. 
Iw  the  Name  of  the  People  of  the  State  of  New  Yobk. 
To 

We  command  you  that  you  have  the  body  of cause  of  such  imprison* 

ment  and  detention  by  whatsoever  name  the  said is  called  or  charged,  be- 
fore   at to  do  and  receive  what  shall  then  and  there  be  considered 

concerning  the  said and  have  you  then  there  this  writ. 

Witness  Hon one  of  the Court  of the day  of 

one  thousand  eight  hundred  and 

Clerk. 

Attorney. 

Endorsement  in  writ  of  Habeas  Corpus. 
The  People,  ex  Rel,  , 
Against 


Writ  of  Hebeas  Corpus. 


Attorney  for  Petitioner. 

Office  address, 

New  York. 

Post-office  address 

New  York. 
Allowed*  this day  of 18. . . 


No.  346. 


Application  by  district  attorney  for  writ  of  habeas  corpus 
to  bring  prisoner  to  testify. 
The  People 
against 


county,  ss: 

Being  duly  sworn,  says  that  he  is  the  district  attorney  of county, 

in  the  State  of  New  York,  and  that  said  action  is  brought  in  the  court  of in 

said  county,  and  is  triable  in  the  county  of ;  that  the  crime  charged  is 

burglary  in  the  third  degree.    That  the  said is  a  material  and  necessary 

witness  for  the  people  on  the  trial  of  this  action,  and  that  without  the  benefit  of 
his  testimony  he  cannot  safely  proceed  to  the  trial  of  said  action,  and  that  said 
trial  will  take  place  and  is  noticed  for  the day  of ,18  .. 

That  said is  now  a  prisoner,  and  is  now  confined  in  the 

penitentiary  at ,  N.  Y.   under  a  sentence  for  felony,  to  wit :  burglary 

in  the  third  degree. 

Sworn  to  before  me,  this day  of 18  .. 


Attorney  Public . 

County. 


No.  347. 
Writ  of  habeas  corpus  to  bring  prisoner  to  testify. 
The  People,  of  the  State  of  New  Yobk  ) 
ex  rel.  > 

To  the  superintendent  of  the penitentiary  at ,  N.  Y.,  greeting; 

We  command  you  that  you  have  the  body  of detained  in  our  peniten- 
tiary at ,  N.  Y.,  under  your  custody,  as  it  is  said,  under  safe  and  secure 

conduct  at  or  before  a  court  of  .......  to  be  held  in  and  for  the  county  of 

at  the  city  of N.  Y.,  in  the  court-house  therein  on  the day  of 

,18  . .,  at o'clock  in  the. . .  .noon,  to  testify  all  and  singular. 
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what  he  may  know  in  a  certain  action  now  pending  In  said  court,  then  and  ther* 

to  be  tried  between  the  people  of  the  State  of  New  York,  plaintiff,  and 

and ,  defendants. 

And immediately  after  the  said snail  %hen  and  there  have  given  his  testi- 
mony before  said  court  of in  the  said  action,  that  you  return  him  to  our 

laid  penitentiary  under  safe  and  secure  conduct,  and  have  you  then  and  there 
this  writ. 

Witness,  Hon ,  one  of  the  justices  of  the  supreme  court  of  the  State  of 

New  York,  at ,  N,  Y.,  this day  of ,18 


Clerk. 


District  Attorney, County. 

Endorsement— Allowed  this upon  the  application  of district  it* 

torney  of county. 


Justice  Sup.  Court* 


No.  348. 


§  618.    Affidavit  by  district  attorney  for  order  of  attendance 
of  witnesses  out  of  the  county. 

••••-...County,  ss: 

being  duly  sworn,  deposes  and  says  that  he  is  the  district  attorney  of 

,  New  York  State:  that  the  foregoing  witnesses  are  material  and  neces- 
sary upon  a  trial  to  be  held  at ,  at  the  next  term  of  the  supreme  court 

of county,  wherein  the  people  are  complainants  and is  de- 
fendant.   That  the  said  witnesses  are  as  follows:  

That  said  witnesses  reside  at and  are  out  of  the  County  of 

Sworn  to  before  me  this  ) 
....day  of ,  18...  ) 

DistrictlAttorney. 


Notary  Public,  County. 

Endorsement  on  subpoena. — It  is  hereby  ordered  that  the  within  named  wit- 
nesses   attend  at  the  time,  court  and  place,  and  in  the  action,  as  is  in 

said  subpoena  set  forth. 


Justice  Sup.  Court 


No.  349. 

I  510.  Order  declaring  defendant  an  habitual  criminal 

At  a  term  of  the  County  Court,  held  at  the  City  of ,  in  and  for  the 

county  of ,  commencing  on  the of ,  18. .. 

Present — County  Judge. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ) 

AOA1MST  (        ,18... 


The  defendant ,  having  been  duly  convicted,  at  the  present  term  of 

Court,  of  a  felony,  to  wit :  petit  larceny,  2d  offense,  and  he  having  been  sen- 
tenced by  said  Court  to  be  imprisoned  at  hard  labor  in  the  Albany  penitentiary 
for  the  term  of  four  years,  and  it  appearing  by  proper  evidence  to  the  satisfac- 
tion of  said  Court  that  before  such  conviction  the  said had  been  con- 
victed in  the  State  of  New  York  of  a  felony,  to  wit:  of  grand  larceny. 

\ow,  on  motion  of .,  District  Attorney  of  county,  Hi* 

ordered  that  the  said be  and  he  hereby  is,  in  addition  to  the  punish 

SBent  above  mentioned,  adjudged  to  be  an  "  Habitual  Criminal.* 
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STATE  OF  NEW  YORK,  1  __ . 

CoUNTYClEBK'B  OFFICE,  J  *** 

I, ,  clerk  of  the  County  of ,  and  of  the  Supreme  and  County 

Courts  therein,  which  are  courts  of  record,  do  hereby  certify  that  I  have  com- 
pared the  foregoing  copy  of  judgment  entered ,18.,  with  the  original 

thereof,  now  remaining  on  record  in  this  office;  and  that  the  same  is  a  correct 
copy  of  such  original,  and  of  the  whole  thereof. 

In  Witness  Wheukof,  I  have  hereunto  set  my  hand  and  affixed 

the  seal  of  said  County  and  Court,  at ,  this day 

of ,18.... 

,Clerk. 


No.  350. 

§  000.  Order  for  commitment  after  forfeiture  of  ball. 
[Name  of  Court.] 
STATE  OF  NEW  YORK,  \  MM  . 

County  of S  **" 

IN  THE  NAME  OF  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To  any  sheriff »  constable,  marshal  or  policeman  of  this  State : 

Whereas,  It  appears  to  the  satisfaction  of  the  court  that was  in* 

dieted  by  the  grand  jury  of  the  county  of on  the day  of 

...  .for  the  crime  of and  was  duly  recognized  to  appear  at  the  court  of 

held  in  and  for  the  county  of ,  at ,  on  the 

day  of 

And  Whereas,  It  also  appears  that  he  wholly  failed  and  made  default  in  ap- 
pearing; 

Now  this  is  to  command  you  forthwith  to  arrest  the  said and  to  de- 
liver his  body  to  the  sheriff  of  the  county  of ,  to  be  detained  until 

legally  discharged. 

Dated  at ,  this day  of 18  .. 


Police  Justice  (or  Justice  of  the  Peace), 


No.   351. 

S  363.  Challenge  to  the  panel 
CRIMINAL  TERM  OF  SUPREME  COURT— ....... \  County. 

THB  PEOPLE  OF  THE  STATE  OF  NEW  TOBX  ] 

against 


\ 


The  defendant, ,  hereby  challenges  the  panel  returned  for  pretest 

term  of  this  court,  on  the  following  grounds: 

First.  That  the  sheriff  of county  intentionally  omitted  to  summon 

>  of ,  who  was  regularly  drawn  as  a  juror  for  the  present  term 

of  this  court. 

Second.  [State  any  respect  in  which  the  drawing  and  return  of  the  jury  was 
not  according  to  the  forms  of  the  Code  of  Civil  Procedure,  whereby  the  defend- 
ant was  prejudiced.] 

Dated,  etc.  

Attorney  for  JJtfendanL 

No.  352. 

§003.  Warrant  to  commit  a  disorderly  person  for  not  giving  security  to  support 

his  w{fe  and  children,  etc. 

JUSTICES'  COURT  (OR  OTHER  COURT). 

8TATE  OF  NEW  YORK,  1 

County  op J  **' ' 

IN  THE  NAME  OF  TnE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
To 

Whereas,  On  the day  of was  brought  before  me, , 

one  of  the  justices  of  the  peace,  in  and  for  the and  county  of , 

and  police  justice  of  said  city,  charged  upon  the  complaint,  on  oath,  of 

with  haying  on day  of ,  at  the aforesaid,  been  a  dis* 

orderly  person,  for  that  the  said 

And,  whereas,  The  said  justice  immediately,  and  before  any  further  proceed* 
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ings  were  had,  informed  the  said of  the  charges  against  him  and  < 

right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  c! 

was  then  and  there  distinctly  read  and  stated  to  the  said ,  who  the 

there  pleaded  not  guilty  thereto  (or  if  he  pleads  guilty,  the  said 

thereupon  convicted  of  the  offense  aforesaid,  of  Being  a  disorderly  perse 

that  lie,  the  said at  the aforesaid,  on  the clay  of  . 

IS. .  did )  who  was  then  and  there  tried  upon  the  said  charce  by  th 

justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said  ch'argi 
in  defense  thereof,  and  on  behalf  of  the  said 

Andy  Whereas y  The  said  testimony  was  given  and  evidence  had  in  the 

ence  and  hearing  of  the  said he,  the  said having  prev: 

thereto  been  allowed  a  reasonable  time  to  send  for  and  advice  with  counsel 

And  Whcrean%  The  said  justice  did  thereupon  adjudge  and  determine  th 

said was  guilty  of  the  aforesaid  charge,  and  the  said was  I 

upon  duly  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  disorderly  p« 

hi  that  the  said at  the aforesaid  on  the  said c 

did 

And  Whereas,  Prior  to  such  conviction,  the  said was  required  U 

security  by  a  written  undertaking  with suret in  the  sum  of.. 

hundred  dollars;  that  he  would  support  his  wife  and  children,  and  wou! 

demnify  the against  their  becoming  within  one  year  chargeable 

the  public;  and  inasmuch  as  the  said did  not  give  the  said  undert; 

required  as  aforesaid,  the  said was  by  the  said  justice  convicted  of  1 

a  disorderly  person  as  aforesaid,  and  the  said  justice  having  duly  made  up 
signed  by  him  with  his  name  of  office,  and  immediately  filed  in  the  office  c 
clerk  of  the  county  of a  record  of  such  conviction  of  the  said ..  ■ 

These  are,  therefore,  to  command  you,  the  said  constable,  marshal  or  jx 

man,  forthwith  to  carry  and  deliver  the  said into  the  custody  o 

said  sheriff;  and  you,  the  said  sheriff,  are  hereby  commanded  to  receive  th< 

into  your  custody  in  the  county of  said  county,  and  I 

safely  keep  him  in  said  county  jail  for  the  term  of hard  labor,  or 

he  give  the  said  security  required  as  aforesaid. 

Given,  under  my  hand,  at  the :  aforesaid,  this  ....  day  of 


Justice  0/  the  Peace  (or  Police  Juttic 


No.  353. 

Information  for  wrongs  affecting  public  money 9, 1 
STATE  OF  NEW  YORK,  {      . 

County  ok J 

,  being  duly  Sworn,  deposes  and  says  that  he  resides  in  the 

of ;  that  one with  intent  to  defraud,  did  wrongfully  ob 

receive,  convert,  pay  out  and  dispose  of,  or  who,  with  like  intent,  by  will 

paying,  allowing  or  auditing  a  false  or  unjust  claim,  or  did  aid  or  abet 

in  wrongfully  obtaining,  receiving,  converting,  paying  out  or  disposing  of  mc 
funds,  credits  and  property  held  or  owned  by  this  State,  or  held  or  on 
officially  or  otherwise,  for  or  on  behalf  of  a  public  or  government  interest, 
municipal  or  other  public  corporation,  board,  officer,  agency  or  agent  of  a 
C'unty,  town,  village  and  civil  division,  subdivision,  department  or  portic 

this  State,  to  wit: by 

Subscribed  and  sworn  before  me,  ) 


this day  of  , 


No.  354. 

§  605.  Undertaking  of  bail  upon  recommitme 
COURT,) 

(  OUNTY  OK J  *S~ 

An  «>rder  having  been  made  on  the day  of 18   . .  bv  the 

of t  hat be  admitted  to  bail  in  the  sum  of "dollai 

an  action  pending  in  that  court  against  him  in  behalf  of  the  people  of  the 

•»f  New  York,  upon  an we defendant surety  of 

....  in  the.  county  of State  of  New  York,  by  occupation  a 

»  surety  of in  the  county  of State  of  New  York,  by 
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pation  a hereby  jointly  and  severally  undertake  that  the  above-named 

shall  appear  in  that  or  any  other  court  in  which  his  appearance  may  be 

lawfully  required  upon  that and  shall  at  all  times  render  himself 

amenable  to  its  orders  and  process,  and  appear  for  judgment  and  surrender 
himself  in  execution  thereof,  or  if  he  fail  to  perform  either  of  these  conditions, 

that  we  will  £ay  to  the  people  of  the  State  of  New  York,  the  sum  of 

dollars. 

Dated  at this day  of 18  . . 


In  the  presence  of 


Police  Justice  (or  Justice  of  the  Peace). 
(Justification  of  sureties  as  in  No.  117.) 

~lfo7366. 

§  68.  Albany  Special  Sessions.    Order  for  Bench  Warrant. 
At  a  court  of  special  sessions,  held  at  the  City  Hall,  in  the  city  of  Albany, 

on  the    (lay  of ,  18. . 

Present  —  Hon ,  Recorder. 

The  People  1 
r*.  y 


The  above  named  having  neglected  to  appear  before  this  court,  agreeably  to 

a  recognizance  given  by  him  to  appear  thereat.     Now,  on  motion  of , 

district  attorney,  it  is  ordered  that  a  warrant  issue  for  the  arrest  of  said 

,  directing  the  officer  executing  the  same  to  bring  the  said  . .     ... 

before  this  court,  if  th«j  court  he  then  in  session,  and  if  the  court  is  not  then  in 

session,  that  the  said  officer  commit  the  said   to  the  common  jail  of 

Albany  county,  there  to  remain  until  delivered  by  due  course  of  law. 


CITY  OF  ALBANY,       ) 
Conn*  of  Special  Sessions.  ) 


No.  366.  «,       • 

§68.  Bench  Warrant. 


To  the  sheriff  of  the  county  of  Albany,  the  constables  of  the  city  of  Albany, 
the  members  of  the  police  force  of  the  city  of  Albany,  and  to  the  special  offi- 
cers of  the  district  attorney  of  Albany  county,  and  to  each  of  you,  and  to  the 
keeper  of  the  common  jail  of  the  city  of  Albany  : 

The  people  of  the  state  of  New  York  command  you  take ,  who  was 

duly  recognized  pursuant  to  law,  to  appear  in  our  court  of  special  sessions  of 

the  city  of  Albany,  to  answer  to  a  complaint  for    triable  therein,  and 

who  has  neglected  to  appear  thereat,  agreeably  to  the  requirements  of  such 

recognizance,  and  forthwith  bring  h before  our  said  court,  at  the  City 

Hal':,  in  the  city  of  Albany,  in  said  county,  if  our  said  court  shall  be  at  the 
tiiuc  ot  such  arrest  in  se-s;on,  together  with  this  warrant;  but  if  the  said  court 

Ikj  not  in  session,  you  are  hereby  commanded  to  commit  the  said to 

the  common  jail  of  the  county  of  Albany,  there  to  remain  till  h . . . .   be  de- 
livered by  the  due  coarse  of  law. 

Witness :   Hon recorder  of  the  city  of  Albany,  at  the  City 

Hall,  in  the  city  of  Albany,  this    day  of 18. . 

,  Clerk. 


No.  367. 

§  148.  Information  for  Embezzlement. 

,  county  of ,  ss. : 

,  being  duly  sworn,  deposes  and  says:  That  he  resides  in  the 

of ;  that  on  or  about  the day  of  . . ,  18. . , 

at  the of    ,  in  said  county,  one    being  a  servant  or 

agent  of    and  not  an  apprentice,  nor  within  the  age  of  eighteen  years, 

did  feloniously  embezzle,  and  convert  to  his  own  use,  without  the  assent  of  the 
said the  property  of  the  said which  had  come  into  the  pos- 
session of  said    as  such  servant  or  agent  by 

Taken,  subscribed  and  sworn  to  before  ) 

me,  this day  of 18 . .    )  [Signature.] 

•  •••• t 

Justice  of  the  Peace. 
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§151.  Warrant  of  Commitment 
STATE  OF  NEW  YORK,  )      . 

County  of J    " 

In  the  name  of  the  people  of  the  State  of  New  York: 

To  any  sheriff,  constable,  etc. : 

Whereas has  this  day  been  duly  examined,  tried  and  convicted  be» 

fore  mo ,  one  of  the  justices  of  the  peace  of  the  town  of ,  in 

said  county,  upon  the  information  or  oath  of and  on  competent  testi- 
mony, of  having  been  intoxicated  in  a  public  place  in  said  town  of 

contrary  to  the  provisions  of  section  85  of  an  act  entitled  "An  act  to  revise  and 
consolidate  the  laws  regulating  the  sale  of  intoxicating  liquors,"  passed  April 
80,  1892; 

And  whereas,  upon  such  conviction,  he  was  adjudged  to  pay  a  fine  of 
dollars,  and dollars  costs,  and  in  default  thereof  to  be  com- 
mitted to  the    of  said  county  for  a  term  of days,  unless  the 

line  be  sooner  paid; 

You  are  hereby  commanded  forthwith  to  convey  and  deliver  the  said 

to  the  keeper  of  the  said And  you,  the  said  keeper  of 

........  are  hereby  commanded  to  receive  the  said into  your  custody. 

in  the  said and  him  there  safely  keep,  until  the  expiration  of  the  said 

days,  unless  the  fine  be  sooner  paid,  or be  thence  discharged 

in  due  course  of  law. 

Given  under  my  hand,  at ,  the day  of ,  18. . 


Justice  of  the  Peace. 


No.  869. 

§  151.  Return  of  Warrant 
8TATE  OP  NEW  YORK,  )      . 
County  of $     ' 

I, ,  hereby  certify  that  I  have  arrested  the  within ,  and 

have  him  in  my  custody  now  here,  as  I  am  within  commanded. 
Datedat ,this...     ...day  of    ,18.. 

Sheriff. 


No.  860* 

§  802.  Bench  Warrant. 
(In  case  of  misdemeanors,  add  to  the  body  in  No.  160,  the  following  clauie), 
"or,  if  he  requires  it,  that  you  take  him  before  any  magistrate  in  that  county, 
or  in  the  county  in  which  you  arrest  him,  that  he  may  give  bail  to  answer  the 
indictment." 


No.  361. 

§  344.  Application  for  the  Removal  of  an  Indictment. 

SUPREME  COURT  —  County  of 

The  People  of  the  State  of  New  York,  ) 


To  the  Supreme  Court: 

The  petition  of    respectfully  shows  that,  at  a  stated  term  of  tlie 

court  of  sessions,  held  in  and  for  the  county  of ,  in  said  8tate,  od  the 

: Monday  of ,  18. .,  (or  as  the  case  may  be),  an  indictment  wa* 

duly  presented  by  the  grand  jury  of  said  county  to  said  court  against  xcir 


116  Forms  to  the  Code 

petitioner,  wherein  your  petitioner  was  charged  with  having,  on  the    

dav  of ,  18...  at  the  of N.  Y.,  committed  the 

offense  of    ;  that  a  certified  copy  of  paid  indictment  is  annexed  to,  and 

made  part  of,  this  petition  (here  state  facts  showing  present  conditior.  cf  case), 

that  your  petitioner  has  fully  and  fairly  stated  the  case  to ,  his  counsel 

who  resides  at N.  Y..  and  that  he  has  a  good  and  substantial  defense 

~ipon  the  merits  of  said  indictment,  as  he  is  informed  by  said  counsel,  aftei 
such  statement  made  as  aforesaid,  and  verily  believes  to  be  true  (here  set  forth, 
with  clearness  and  particularity,  the  peculiar  facts  and  circumstances  which 
Tender  a  removal  expedient  and  proper,  under  either  subdivision  of  section  844}; 
that  no  prior  application  has  been  made  for  this  purpose. 

And  your  petitioner  will  ever  pray,  etc. 

Dated ,18.. 

[Signature.] 
STATE  OF  NEW  YORK, )      . 

County  of j 

,  the  petitioner  above  named,  being  duly  sworn,  says  that 

lie  has  heard  read  the  foregoing  petition,  subscribed  by  him,  and  knows  the 
contents  thereof,  and  that  the  same  is  true  to  his  own  knowledge,  except  as  to 
the  matters,  therein  stated  to  be  alleged  on  information  and  belief,  and,  as  to 
those  matters,  he  believes  it  to  be  true, 
fiworn  to  before  me,  this ) 
...  day  of  .  ..,18..     J 

[Signature.] 

No.  862. 

§  880.  Challenges  for  Actual  Bias. 
COURT  OF.  ,  Couhtyof 

The  People,  Etc.,  ' 
vs. 


The  above  named  defendant  challenges ,  a  juror  drawn  to  serve  on 

the  trial  of  this  indictment,  on  the  ground  that  there  exists,  on  the  part  of  such 
lurur.  such  a  state  of  mind,  in  reference  to  the  case,  or  to  this  defendant,  that 
he  can  not  try  the  issues  impartially  and  without  prejudice  to  the  substantial 
rights  of  this  defendant. 

Dated,  etc. 

Attorney  for  Defendant. 


.  No.  863* 

§  880.  Challenge  for  Implied  Bias. 

[Title  of  action  as  in  last  form.] 

The  above  named  defendant  hereby  challenges a  juror  to  serve  or 

the  trial  of  this  indictment,  on  the  following  grounds: 

[Here  state  one  or  more  of  the  causes  specified  in  section  877.] 

A  challenge  may  be  oral,  but  must  be  entered  upon  the  minutes  of  the  court 
Section  880. 


No.  864. 

Order  for  Removal  under  §  802. 

[Follow  No.  159  to  end,  and  add.] 

And  it  is  further  ordered,  that  the  sheriff  of  the  county  of [where 

defendant  is  imprisoned],  deliver  the  defendant  into  the  custody  of  the  sheriff 
of  the  county  of [to  which  the  action  is  removed]. 
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Ifo.  865* 

§  477.     Bench  Warrant 
The  bench  warrant  must  be  substantially  in  the  following  form: 
County  of  Albany  [or  as  the  case  may  be]. 

In  the  name  of  the  people  of  the  State  of  New  York — To  any  sheriff,  con- 
stable, marshal  or  policeman  in  this  state.     A.  B.  having  been  01 

r         ,     the     day  of  18    ,  duly  convicted  in  the  court  tf 

L8EAL.J  aeS8ion$  0f  tfe  county  of  Albany  [or  as  the  case  may  be],  of  the  crin* 
of  [designating  it  generally] . 
You  are  therefore  commanded,  forthwith  to  arrest  the  above-named  A.  B.. 
and  bring  him  before  that  court  for  judgment;  or  if  the  court  have  adjourned 
for  the  term,  you  are  to  deliver  him  into  the  custody  of  the  sheriff  of  the  county 
of  Albany  [or  as  the  case  may  be,  or  in  the  city  and  county  of  New  York,  to 
the  keeper  of  the  city  prison  of  the  city  of  New  York]. 

City  of  Albany  [or  as  the  case  may  be],  the day  of ,18.. 

By  order  of  the  court. 

E.  P.,  Clerk. 


No*  366* 

§  556.  Bail  Bond  on  Appeal 
Know  all  men  bt  thes  presents: 

A  verdict  of  conviction  having  been  rendered  on  the day  of , 

eighteen  hundred  aud  eighty ,  in  a  court  of of  the  county  of 

,  and  State  of  New  York,  held  by ,  a ,  whereby  the 

said    was  found  guilty  of  the  crime  of ,  and  the  siad 

having  been  sentenced  to  pay  a  fine  of dollars,  and  he  having  ap- 

r led  to  the  court  of of  said  county,  and  his  bail  having  been  tixt-d 
the  sum  of     dollars,  we,   defendant,  and  of 

.   ,  by  occupation ,  and ,  of .by  occupation 

sureties,  hereby  jointly  aud  severally  undertake  that  the  ab^ve-named 

shall  pay  the  said  fine,  or  such  part  of  it  as  the  said  court  of 

may  direct,  if  the  judgment  be  affirmed  or  modified,  or  the  appeal  be  dismiss^ 

(or  if  judgment  of  imprisonment  have  been  given,  that  the  said vill 

surrender  himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or 
modified,  or  upon  the  appeal  being  dismissed),  or  if  he  fail  to  perform  any  ot 
the  conditions,  that  we  will  pay  to  the  People  of  the  State  of  New  York  the 
sum  of dollars. 

Sealed  with  our  seals,  and  dated  this day  of ,  18. . 

County  of ,  ss.: 

being  duly  sworn, says,  that  he  is  a holder  io 

the  state  of  New  York,  and  resides  in  the  county  of ,  and  is  worth  the 

sum  of dollars,  over  and  above  all  debts  and  liabilities  and  property 

exempt  from  execution. 

Sworn  to  before  me  this day  of ,  18. . 

County  of ,  u.: 

On  this day  of in  the  year  18. . ,  before  me  personally 

came and to  me  known  to  be  the  individuals  described  in 

and  who  executed  the  foregoing  bond,  and  they  severally  acknow)* 

edged  that  they  executed  the  same. 
The  People  i 
against       > 

Bail  Bond  on  Appeal. 

I  approve  of  the  within  bond,  both  as  to  its  manner  and  form,  and  as  to  the 

sufficiency  of  the  sureties  therein. 
Dated ,  18.. 


118  Forms  to  the  Code 

If o.  867. 

§  568.  Bail  Before  Indictment. 

Ao  order  having  been  made  on  the day  of ,  eighteen  hun- 
dred and by  A.  B.,  a  justice  of  the  peace  of  the  town  of [or 

as  the  case  may  be],  that  C.  D.  be  held  to  answer  upon  a  charge  of  [stating 
briefly  the  nature  of  the  crime],  upon  which  he  has  been  duly  admitted  to  baa 
in  the  sum  of dollars. 

We  [0.  D.,  defendant,  if  the  defendant  join  in  the  undertaking],  of  [stating 
his  p'acc  of  residence  and  his  occupation],  and  £.  F.  and  G.  H.  [stating  place 
of  residence  and  occupation]  surety  or  sureties  [as  the  case  may  be],  lit  re  by 
undertake;  jointly  and  severally,  that  the  above-named  C.  D.  shall  appear  and 
answer  the  charge  above  mentioned,  in  whatever  court  it  may  be  piosecuted; 
a  ml  shall  at  all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court;  and,  if  convicted,  shall  appear  for  judgment,  and  render  himself  in 
execution  thereof;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we 

will  pay  to  the  people  of  the  State  of  New  York,  the  sum  of dollars, 

[inserting  the  sum  in  which  the  defendant  is  admitted  to  bail]. 

[Signature.] 


Ifo.  868.  rt  Ayvrt    „  , 

§  008.  Subpoena. 

In  the  name  of  the  people  of  the  State  of  New  York: 
To : 

You  are  hereby  commanded  to  appear  before  the  undersigned   a 

jus. ice  of  the  peace  of  the  town  of ,  at  his  office  in  said  town  on  the 

. .  day  of ,  18. . ,  at  o'clock,  . .  M.,  as  a  witness  in  a 

proceeding  then  and  there  pending  before  the  said  justice,  for  the  purpose  of 
investigating  whether  an  offense  has  been  committed. 

Dated  at,  etc., 


Justice  of  the  Peace 


Ifo-  869* 

g  668.  Oath  of  Commissioners. 

STATE  OP  NEW  YORK,  > 

Court  of ) 

The  People,  etc., 


1 


County  of ,  «.: 

,  counselor-at-law,  M.  D.,  and being  severally 

duly  sworn,  does  each  for  himself  say,*  that  he  will  faithfully  and  fairly  de- 
termine the  questions  referred  to  them,  and  make  a  just  and  true  report, 
according  to  the  best  of  his  understanding. 


Jurat. 


Ifo.  870* 

§  774.  Oath  to  Interpreter. 
You  solemnly  swear  that  you  will  truly  interpret  to  the  witness  the  oath  that 
shall  be  administered  to  him  upon  this  inquest,  and  shall  also  truly  interpret 
brtween  the  coroner,  the  jury  and  the  witness.    So  help  you  God. 
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Ifo.  371. 

g  781.  Warrant  of  Commitment  by  Coroner. 
STATE  OP  NEW  YORK,  )      . 

County  of J 

In  the  Dame  of  the  people  of  the  State  of  New  York: 
To  the  sheriff  of  . .     county: 

A  n  order  having  been  this  day  made  by  me  that be  held  to  answa 

to  the  court  of upon  a  charge  of    ; 

Ymi  are  commanded  to  receive  him  in  your  custody  and  detain  him,  until  he 
is  legally  discharged. 

Dated  at ,  this day  of ,18.. 

Coroner. 


Ifo.  378* 

§  792.  Subd.  3.  Information  for  Search  Warrant 

STATE  OF  NEW  YORK,  )      . 

County  of J    " 

,  l>eing  duly  sworn,  says  that  he  resides  in  the   of 

in  said  county;  that  the  following  property is  in  the  possession  of 

,  at with  the  intent  to  use  it  as  the  means  of  committing  a 

public  offense,  or  is  in  the  possession  of      ,  to  whom  said has 

delivered  it  for  the  purpose  of  concealing  it,  or  preventing  its  being  discovered; 
that  the  facts  upon  which  this  statement  is  made  are  as  follows: 

[Signature.] 
Jurat. 

The  affidavit  must  name  or  describe  the  person,  and  particularly  describe  the 
property,  and  the  place  to  be  searched.    Section  793. 


No.  37a. 

§  827.  Application  for  Requisition. 
STATE  OP  NEW  YORK, 

District  Attorhky's  Office,  ] 

Cot/hty ,18.. 

To  His  Excellency  the  Governor: 
Sir.— In  compliance  with  your  regulations,  I  have  the  honor  herewith  to 

make  application  for  a  requisition  upon  the  governor  of  the  State  of 

for who  stands in  this  county  for  the  crime  of and 

who,  as  appears  from  the  annexed  affidavit  of    who respon- 
sible person and  entitled  to  credit, fugitive  from  the  justice 

of  the  State. 

In  support  of  the  application,  I  enclose  herewith,  in  duplicate,  certified 
copies  of  the  indictment  against  the  said  and  original  affida- 
vits in  duplicate  alleging  the  facts  required  to  be  established,  and  respectfully 
certify: 

A.  That  the  full  name of  the  person for  whom  extradi- 
tion is  asked and  the  name  of  the  agent  whom  I  hereby  designate  si 

such  is    

B.  That  in  my  opinion  the  ends  of  public  justice  require  that  tht  swi 
be  brought  to  this  State  for  trial,  at  the  public  expense,  and  that  Ism 

willing  that  such  expense  be  a  county  charge. 

0.  That  I  have,  as  I  believe,  within  my  reach,  and  will  be  able  to  produce 
on  the  trial,  sufficient  evidence  to  insure  conviction. 
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D.  That  the  person named  above  as  agjent    and 

E  roper  person     to  t)e  so  designated,  and  I  certify  that he 
a  . .    no  private  interest  in  the  arrest  of  the  fugitive 

£.  No  other  application  has  been  made,  nor  has  any  requisition  been  issued 

for  th. .  person growing  out  of  the  transaction  set  out  in  the  present 

indictment. 

F.  I  believe  that  the  criminal named  . .   .    ...  now  under  arrest  in 

the  State  of awaiting  requisition. 

G.  That  this  application  is  not  made  for  the  purpose  of  enforcing  the  collec- 
tion of  a  debt,  or  for  any  private  purpose  whatever,  and  that  if  the  requisition 
applied  for  be  granted,  the  criminal  proceedings  shall  not  be  used  for  any  of 
said  obj  -els. 

I  am  informed  and  believe  that  the  said at  the  time he  fled 

therefrom resident  of  this  State. 

H.  That  all  the  papers  in  triplicate  herein  have  been  compared  with  each 
other,  and  are,  in  all  respects,  exact  counterparts. 

I.  That  the  defendant charged  wi  h  the  commission  of  a 

under    

J.  That more  than  one  year  has  elapsed  since  the  commission  of  the 

offense  charged  in  the  indictment    That  a  warrant  has  been  issued 

for  the  arrest  of  the  said and  triplicate  certified  copies  of  the  same, 

together  with  the  returns  thereto,  are  attached  to  this  application. 
I  am  sir,  very  respectfully  yours, 

District  Attorney. 


Ifo.  874. 

Voluntary  Surrender  and  Waiver  of  Requisition. 
STATE  OF  NEW  YORK,  ] 

County  op ,1 

Office  of  the  Sheriff,  f 

,N.Y.     J 

To  whom  it  may  concern,  greeting : 

Whereas,  by  virtue  of  a  requisition  heretofore  duly  made  upon  him  by  the 

governor  of  the  State  of    ,  accompanied  by  a  duly  certified  copy  of  an 

indictment  from  the  authorities  of  the  said  State  of charting  one 

with  having  committed  the  crime  of    in  the  said  last  men- 
tioned State,  his  excellency governor  of  the  State  of  New  York,  did 

on  the day  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and ,  duly  issue  and  transmit  his  certain  warrant  for  the 

arrest  of  the  said as  a  fugitive  from  the  justice  of  the  said  Stale  of 

to  the  superintendent,  or  any  inspector  of  police  of  New  York,  therein 

designating  one (the  agent  named  in  the  said  requisition  on  the  part 

of  the  said  State  of )  as  the  person  into  whose  custody  the  said 

might  be  lawfully  delivered  ; 

And  whereas,  thereafter  and  on  the day  of  in  the  }Tear 

aforesaid,  the  undersigned  was  duly  arrested  under  and  by  virtue  of  the  said 

-warrant  by a of  the  municipal  police  of  the  said  city  of  New 

York,  to  whom  the  said  warrant  had  been  d  ly  entrusted  for  execution,  and 
in  whose  cus  ody  the  undersigned  is  now  held  by  virtue  thereof; 

And  whereas/ the  undersigned  has  been  duly  informed  and  is  now  fully 
aware  that  before  he  may  be  lawfully  delivered  into  the  custody  of  the  said 

:is  such  agent  as  aforesaid,  it  is  his  right  and  privilege  under  the  laws 

of  the  State  of  New  York  (unless  such  right  and  privilege  be  waived),  to  be 

taken  l>ef ore  a  judge  of  the  supreme  court,    of  a  superior  city  court, 

or  the  presiding  judge  of  the  court  of  general  sessions  of  the  city  and  county 
of  New  Yo-  k,  who  would  thereupon  inform  him  of  the  cause  of  his  arrest,  the 
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nature  of  the  process,  and  instruct  him  that  if  he  claim  not  to  be  the  particular 
person  mentioned  in  said  requisition  and  the  indictment  and  warrant  annexed 
thereto  or  in  the  said  warrant  so  duly  issued  thereon,  he  may  have  a  writ  of 
habeas  corpus  upon  filing  an  affidavit  to  that  effect  ; 

Now,  therefore,  know  ye,  that  the  undersigned,  acknowledging  himself  lobe 
the  particular  person  in  the  said  requisition  and  the  indictment  and  warrant 
annexed  the  eto,  and  also  i.i  the  warrant  so  duly  issued  thereon,  mentionedand 

described  as does  hereby  voluntarily,  and  not  by  reason  of  any  thrau 

or  undue  influence  on  the  part  of  any  person  or  persons  whatsoever,  coa^oito 
waive,  and  does  hereby  waive,  his  right  to  be  taken  before  any  or  either  of 
such  judges  for  the  purposes  aforesaid. 

In  witness  whereof,  the  undersigned  has  to  his  consent  or  waiver  duly  sob* 

scribed  his  name  this day  of in  the  year  aforesaid. 

In  the  presence  of , 

,  the   officer  en- 
trusted with  the  execution  of 

the  warrant  of  the  governor 

of  this  State  herein,  and  .... 

a   counselor-at-law 

of  this  State. 


No.  875. 

Affidavit  under  Rule  2. 

To  comply  with  rule  2  as  to  requisition,  the  facts  should  be  set  forth  a* 
plicitly,  and  as  nearly  as  possible  in  manner  following: 
STATE  OF  NEW  YORK,  ) 

County  of  j 

John  Doe,  being  duly  sworn,  deposes  and  says,  that  a  warrant  for  the  arrest 
of  Richard  Roe,  charging  him,  the  sa  d  Richard  Roe,  with  gr<»nd  larceny  in 
the  second  degree,  has  been  issued;  that  a  triplicate  copy  of  said  warrant  and 
the  information  and  depositions  on  which  said  warrant  was  issued  are  licn:o 
annexed  (if  the  proceedings  are  founded  upon  an  indictment  and  affidavit*, 
those  facts  should  be  recited  instead  of  the  above),  that  the  facts  and  circum- 
stances respecting  the  commission  of  said  offense  are  correctly  stated  in  said 
information  and  depositions.  (All  after  the  last  parenthesis  may  be  omitted  if 
indictment  is  found.) 

Deponent  further  says,  upon  information  and  belief,  that  the  said  Richard 
Roe  is  now  under  criminal  arrest  and  held  in  custody  on  said  charge  by  the 

authorities  at ,  in  the  county  of .  in  the  State  of ;  that  the 

sources  of  his  information  and  belief  are  that  a  telegram  was  sent  to  the  chief 

of  police  at by ,  chief  of  police  in  the  village  of 

county  of ,  the  place  where  the  offense  was  committed,  requesting  the 

police  at to  arrest  said  Richard  Roe;  that  an  answer  thereto  has  been 

received  to-day  from  such  chief  of  police  at    stating  that  the  said  Richard 

Roe  had  been  arrested,  all  of  which  deponent  believes  to  be  true,  and  that  dis- 
ponent has  seen  the  telegrams  received  by  said 

Deponent  further  says  that  he  is  informed  and  believes  that  the  said  Richard 
Roe  has  fled  from  the  justice  of  this  State,  and  his  reasons  for  such  belief  are 
as  follows: 

That  the  said  Richard  Roe  left aforesaid  on  the  tenth  day  of  April, 

1887;  that  for  more  than  five  years  prior  thereto  he  had  been  a  resident  of 

aforesaid,  and  for  six  months  just  preceding  his  departure  he  had  been 

in  the  employ  of ;  that  on  the  said  tenth  day  of  April,  1887.  he 

told  deponent  that  he  desired  to  attend  a  show  which  was  then  exhibiting  in 

;  that  he  left  deponent's  store  in  said  village  about  three  o'clock  in  the 

afternoon  and  has  not  since  returned  to  said  village;  that  in  the  afternoon  of 
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that  day  deponent  made  inquiries  after  the  said  Richard  Roe  and  learned  flint 

instead  of  attending  said  show  he  had  taken  the  train  for in  said 

county,  to  which  point  his  baggage  had  that  day  been  checked  as  deponent 

learned;    that   he    thereupon   telegraphed   to and  found  that   said 

baggage  had  been  called  for;  that  deponent  found  upon  investigation  that  the 
said  Richard  Roe  had  sold  or  disposed  of  nearly  all  of  his  household  property; 

that  he  had  left  his  wife  in  aforesaid  utterly  destitute  of  money  or 

means  of  support,  and  had  told  her  that  he  was  going  to in  said  county 

to  look  for  a  situation  and  would  return  on  the  following  day;  that  deponent 
began  to  ascertain  the  whereabouts  of  the  said  Richard  Roe;  that  deponent 
next  heard  of  said  Roe  in then  in and  next  in ;  that  de- 
ponent's information  relative  to  his  whereabouts  was  obtained  through  detec- 
tives or  police  officers;  that  no  one  has  received  any  letter  or  word  from  said 

Richard  Roe  directly  since  leaving ;  that  at  the  time  of  his  flight  said 

Richard  Roe  was  by  occupation  a  shoemaker,  and  at  the  time  was  a  resident 

of  the  village  of ,  county  of ,  State  of and  was  such 

at  the  time  of  the  commission  of  the  alleged  crime;  that  he  was  married  twice 
and  was  divorced  from  his  first  wife;  that  the  said  Richard  Roe  was  quite 
largely  indebted;  that  he  had  money  in  his  hands  which  he  received  as  treas- 
urer of  the  Shoemakers'  Association;  that  he  purchased  clothing  the  day  of  his 

departure  on  representations  that  he  was  going  to aforesaid  to  look  for 

a  situation  and  would  return  on  the  following  day  when  he  would  pay  for  the 
same,  none  of  which  he  did;  that  as  to  his  previous  history,  its  main  features, 
so  far  as  known  to  deponent,  have  already  t>cen  stated  therein;  that  he  is  in 
the  State  of only  temporarily  (or  permanently,  as  the  case  may  be). 

Deponent,  therefore,  by  reason  of  the  facts  and  circumstances  set  forth  above, 
verily  believes  and  charges  the  fact  to  be  that  the  said  Richard  Roe  has  fled 

from  the  Slate  of    for  the  purpose  of  avoiding  arrest  for  the  crime 

with  which  he  is  charged;  that  he  is  a  fugitive  from  the  justice  of  this  State 
(the  following  should  be  added  if  it  is  true)  and  is  now  under  criminal  arrest  in 

the  State  of    and  held  in  said  State  to  await  his  extradition  to  and 

return  to  the  State  of 

JOHN  DOE. 
Subscribed  and  sworn  to,  this  ) 

lirst  day  of  June,  18. .  J 


Police  Justice  of  the 


No    376. 


§  858.    Undertaking  to  be  Given  by  Mother  of  Bastard 
to  Appear  at  the  County  Court. 
STATE  OF  NEW  YORK,  ) 

COUTHTOF    ) 

Whereas,  by  an  order  heretofore,  on  the day  of ,  18. ., 

duly  made  by and ,  justices  of  the  peace  of  the  county  of 

, ,  the  mother  of  a  bastard  child,  now  a  charge  upon  the  town 

of,  in  said  county  of  [or  against  said  county  of] ,  was  adjudged  to  pay 

the  superintendents  [or  overseers]  of  the  poor  of  said  county  [or  town]  of 

,  the  weekly  sum  of dollars  for  the  support  oi  said  child, 

unless  she  should  herself  support  the  same,  so  that  it  should  not  be  or  become 
a  public  charge; 

And,  whereas,  though  such  order  has  been  duly  served  upon  her,  she  has 
not  complied  therewith; 

Now,  therefore,  we, ,  of  the of ,  in  said  county, 

by  occupation  a and ,  of  the of     ,  in  said 

county,  by  occupation  a do  hereby,  jointly  and  severally  undertake 

to  pay  to  the  people  of  the  state  of  New  York,  the  sum  of dollars. 
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for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  by  these  presents: 

The  condition  of  this  obligation  is  such  that,  if  the  said shall  per- 
sonally appear  at  the  next  county  court  of  the  county  of to  answer 

the  matters  stated  in  the  above  mentioned  order,  and  obey  its  order  thereon, 
then  this  undertaking  to  be  void;  otherwise  to  remain  in  full  force  and  effect 

Dated  at ,  this day  of ,18.. 

In  presence  of 


Add  acknowledgment  and  justification  clauses. 


No.  877. 

§  866.  Warrant  for  Discharge  of  Putative  Father 
after  Commitment. 
STATE  OF  NEW  YORK,  ) 

County  of ,       f 

In  the  name  of  the  people  of  the  State  of  New  York: 

To  the  keeper  of  the  common  jail  of  the  county  of ,  greeting: 

Whereas was,  on  the  day  of ,  18. . ,  duly  com- 
mitted to  your  custody  on  a  warrant  issued  by  us  for  disobeying  an  order  of 
filiation,  whereby  he  w»s  adjudged  to  be  the  putative  father  of  a  Dastard  child, 

of  which was  then  supposed  to  be  pregnant; 

And,  whereas,  it  now  appears  that  the  said was  in  fact  not  preg- 
nant [or  was  married  before  delivery,  or  the  child  was  not  born  alive]; 

Now,  therefore,  you  are  hereby  commanded  to  discharge  the  said 

from  custody,  unless  he  is  there  lawfully  detained  on  some  other  warrant. 

Dated  at    ,  this day  of ,18.. 

» 

Justices  of  the  Peace. 


No.  878. 

§  889,  subd.  8.  Warrant  for  Dborderly  Person. 
STATE  OF  NEW  YORK,  > 

County  op J 

being  duly  sworn,  says  that  he  resides  in  the of 

in  said  county,  and  that is  a  disorderly  person  residing  in  said  county, 

for  the  reason  that  he  pretends  to  tell  fortunes  [or  where  lost  and  stolen  goods 
may  be  found],  to  the  end  that  he  *  may  extort  money,  in  that,  etc.  [here  de- 
scribe the  manner  of  operation,  etc. 

Jurat. 


No.  879. 

§899,  subd.  4. 
[Follow  last  form  down  to  *,  and  then  proceed.] 
keeps  a  bawdy  house  therein,  or  a  house  for  the  resort  of  prostitutes,  drunk- 
ards, tipplers,  gamesters,  habitual  criminals,  or  other  disorderly  persons,  ii 
the  town  of ,  in  said  county,  in  that,  etc.  [here  state  the  facts  and  cir- 
cumstances showing  the  nature  of  the  place  or  the  character  of  the  peraooi 
resorting  thereto.) 

Jurat. 

The  above  forms  may  be  adapted  to  the  subsequent  subdivisions  of  thw  **• 
lion. 
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No.  380. 

FORMS  AND  INSTRUCTIONS. 

CODE  OF   CRIMINAL   PROCEDURE. 

Part  6,  title  10.  Of  Criminal  Statistics. 

§  941.  Within  ten  days  after  the  adjournment  of  any  criminal  court  of  record 
In  this  state,  the  district  attorney  of  the  county  in  which  the  court  shall  be 
held,  must  furnish  to  the  clerk  of  the  court  such  a  description  of  the  offense 
committed  by  every  person  convicted  of  crime,  abridged  from  the  indictment, 
as  would  be  sufficient  to  maintain  the  averments  relating  to  such  offense,  or 
necessary  to  be  made  in  an  indictment  for  a  second  offense. 

§  942.  Within  twenty  days  after  the  adjournment  of  any  criminal  court  of 
record,  the  clerk  thereof  must  transmit  to  the  office  of  the  secretary  of  state, 
such  statement  furnished  by  the  district  attorney  of  all  convictions  had  at  such 
court. 

§  943.  Within  twenty  days  after  the  adjournment  or  any  criminal  court  of 
record,  the  clerk  thereof  must  also  transmit  to  the  office  of  the  secretary  of 
state,  a  duly  certified  statement  of  the  number  of  indictments  tried  at  such 
court,  specifying  the  number  for  each  separate  offense,  the  number  on  which 
convictions  were  had,  and  on  which  defendants  were  acquitted,  and  of  indict- 
ments against  persons  who  were  convicted  on  confession,  and  against  persons 
who  were  discharged  without  trial, 

§  944.  On  or  before  the  fifth  day  of  every  month,  the  clerk  of  each  county 
must  transmit  to  the  secretary  of  state,  copies  of  all  certificates  of  convictions 
made  by  any  court  of  special  sessions,  and  required  by  law  to  be  filed  with 
such  clerk,  and  which  have  been  filed  in  the  office  of  the  county  clerk  during 
the  previous  month. 

§  945.  A  report  must  be  made  by  the  sheriff  of  every  county  in  which  there 
is  a  city,  on  the  first  day  of  every  month  to  the  secretary  of  state,  of  the  num- 
ber of  persons  convicted  in  city  courts,  courts  of  special  sessions  and  police 
courts  (luring  the  preceding  month.  Such  reports  must  specify  the  crimes, 
the  whole  number  convicted,  the  sex.  age,  nativity,  and  whether  married  or 
single;  the  degree  of  education,  religious  instruction,  whether  parents  living 
or  dead,  temperate  or  intemperate,  and  whether  before  convicted  or  not  of 
any  crime. 

£  946.  Within  twenty  days  after  the  adjournment  of  any  criminal  court  of 
record,  the  sheriff  of  the  county  in  which  such  court  shall  be  held  must  report 
to  the  secretary  of  state,  the  name,  occupation,  age,  sex  and  native  country  of 
every  person  convicted  at  such  court  of  any  offense,  and  the  degree  of  instruc- 
tion which  each  person  so  convicted  has  received,  and  also  such  other  items  of 
information  in  relation  to  such  convicts  and  their  offenses,  as  the  secretary  of 
state  shall  require. 

§  947.  The  repoit  required  by  this  title  must  be  made  in  the  form  prescribed 
by  the  secretary  of  state. 

§  94$.  For  every  neglect  of  mn^istni'e,  clerk  or  sheriff  to  comply  with  the 
requirements  of  this  title,  he  forfeits  the  sum  of  fifty  dollars,  to  be  recovered 
In  a  civil  action,  in  the  name  of  the  people  of  this  state. 

§  949.  The  secretary  of  state  must  cause  this  title  to  be  published,  with  forms 
and  instructions  for  the  execution  of  the  duties  therein  prescribed,  and  to  be 
distributed  among  the  officers  therein  mentioned;  the  expense  of  which  must 
be  p.iid  by  the  Treasurer,  on  the  warrant  of  the  comptroller.  He  must  also 
annually  report  to  the  legislature  the  results  of  the  information  obtained  in 
pursuance  of  this  title. 
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To  District  Attorneys  : 

It  is  not  considered  necessary  to  issue  extended  instructions  or  forms  for  th? 
guidance  of  district  attorneys,  who  are  officers  learned  in  the  law— except  lo 
promote  uniformity  of  returns  from  county  clerks. 

The  duties  of  the  district  attorney  arise  under  section  941  of  title  10,  part  6 
of  the  Code  of  Criminal  Procedure,  and  are  not  directly  related  to  this  offic*. 
but  with  the  county  clerk  of  his  county.  The  county  clerk  is,  however! 
greatly  dependent  upon  the  district  attorney  of  his  county,  for  such  statements 
as  will  enable  such  county  clerk  to  promptly  make  an  intelligent  report  to  tLe 
secretary  of  state  as  to  convictions  in  crimiual  courts  of  record. 

By  section  941  of  the  Code  of  Criminal  Procedure,  the  duty  is  imposed  upon 
the  district  attorney  of  the  county  in  which  any  criminal  court  of  record  U 
held,  to  furnish,  Within  ten  days  after  the  adjournment  of  said  court,  io  the 
clerk  of  such  court,  such  a  description  of  the  offense  committed  by  even*  ]  er- 
son  convicted  of  crime,  abridged  from  the  indictment,  as  will  be  sufficient  to 
maintain  the  averments  relating  to  such  offense,  or  necessary  to  be  mbde  iu  :.n 
indictment  for  a  second  offense. 

The  object  of  the  law  is,  doubtless,  chiefly  to  furnish  evidence  which  will 
be  sufficient,  on  an  indictment  for  a  second  offense,  to  prove  the  facts  of  i 
prior  conviction.*  A  general  statement  that  the  defendant  was  convicted  « f. 
say  robbery,  or  any  other  similar  and  general  description  of  the  offense,  will 
not  prove  the  facts  necessary  to  be  established  on  the  trial  of  an  indict uu-nt 
for  a  second  or  subsequent  offense.  Such  an  indictment  must  aver  that  the 
defendant,  at  a  particular  court,  held  at  a  particular  time  and  place.  Mere 
persons  to  be  named,  was  convicted  of  a  specific-  offense,  to  wit,  of  rol.U-ry. 
first  (or  second)  degree,  which  must  be  stated  with  as  much  precision  and  cer- 
tainty, as  to  time,  place,  manner,  person  on  whom  committed,  and  with  nil 
the  legal  requisites  to  constitute  crime,  as  in  the  first  indictment.  Of  cour>e 
these  averments  must  be  sustained  by  proof  and  particulars;  and  the  descrip- 
tion  furnished  by  the  district  attorney  is  the  proof  which  the  law  intends  shot.M 
be  adduced.  This  is  done  to  promote  public  justice,  to  save  trouble  to  district 
attorneys,  or  their  successors  in  future  years,  and  to  avoid  the  large  expense  of 
procuring  exemplifications  of  records  of  conviction. 

These  general  remarks  will,  perhaps,  be  sufficient  to  guide  district  attorneys 
in  preparing  their  statements.  But  as  section  949  of  the  Code  of  Crim.  Pro- 
cedure requires  the  secretary  of  state  to  publish  forms  and  instructions  for  its 
execution,  such  forms  and  instructions  will  be  herein  presented.  To  furnish 
forms  for  all  cases  of  criminal  convictions  would  be  a  work  of  unnecessary 
labor  and  of  no  practical  utility.  All  that  can  be  done  is  to  give  general  direc- 
tions applicable  to  the  great  mass  of  cases,  and  a  few  instances  of  forms  to 
exemplify  the  instructions. 

Generally  speaking,  it  will  be  more  convenient,  and  more  likely  to  insure 
accuracy,  to  recite  the  charging  part  of  the  indictment,  omitting  only  the 
synonymous  words  which  it  sometimes  contains.  Thus,  in  a  case  of  fxrjury, 
where  the  indictment  necessarily  contains  special  averments,  the  statement 
of  conviction  may  be  in  the  following  form: 

John  Jackson,  having  been  indicted,  for  that,  at  a  circuit  of  the  supreme 

court,  held  at,  etc.,  in  and  for  the  county  of    ,  on  the     day  of 

18. .,  a  certain  issue  joined  in  the  supreme  court  between  Thomas 

Stiles,  plaintiff,  and  Rebecca  Stiles,  defendant,  in  an  action  for  divorce  (or  other 
civil  action),  came  on  to  be  tried  before  said  circuit  court  and  a  jury  of  the 
county  then  and  there  duly  impanelled  and  sworn;  and  that  the  said  John 
Jackson  was  then  and  there  produced  as  a  witness  by  and  on  behalf  of  the  said 
Thomas  Stiles,  and  was  then  and  there  duly  sworn,  according:  to  law,  etc.  (re- 
citing the  substantial  part  of  the  indictment);  and  having  been  duly  tried  hy 
a  jury,  and  found  guilty  of  the  offense  of  which  he  was  so  indicted,  to  wit, 
perjury  ;  he  is  thereupon  by  the  court  here  sentenced  to  imprisonment  in  the 
state  prison  at  Auburn  for years. 

A  similar  form  will  be  necessary  in  stating  convictions  for  duelling,  incett, 

*  See,  also,  sections  8,  9  and  10  of  article  first,  title  6,  chapter  2,  part  4  of  the  BetfMd 
Statutes. 
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rape,  and  many  other  crimes,  and  particularly  certain  misdemeanors,  in  which 
special  averments  are  necessary  to  describe  the  offense. 

There  are  some  cases  in  which  an  abbreviated  form  may  be  adopted,  of 
which  the  following  are  examples: 

Murder,  first  degree. — John  Jackson,  having  been  duly  tried  by  a  jury  and 
found  guilty  of  murder,  first  degree,  for  which  he  had  been  indicted,  in  feloni- 
ously killing  Thomas  Styles,  on  the day  of .,  at  the  town  of 

. .     . .    in  the  county  of ,  by  feloniously  shooting  the  said  Styles  with 

a  pistol  loaded  with  gunpowder  and  ball,  he  is  sentenced,  etc. 

Arson  in  tlie  first  degree. — James  Jackson,  having  been  duly  tried  by  a  jury, 
and  found  guilty  of  arson  in  the  first  degree,  for  which  he  had  been  indicted, 

in  willfully  and  feloniously  burning  in  the  night-time,  on  the day  of 

,  at  the  town  of ,  in  the  county  of ,  the  dwelling 

house  of  John  Styles,  in  which  there  was  at  the  time  a  human  being,  to  wit: 
Nancy  Styles;  he  is  sentenced  to  be  imprisoned,  etc. 

Manslaughter. — James  Williams,  having  been  duly  tried  by  a  jury,  and  found 
guilty  of  manslaughter  in  the  first  degree  [or  whatever  degree  was  found  by 

the  jury],  for  which  he  had  been  indicted,  in  killing  John  Doe,  on  the 

day  of at  the  town  of ,  in  the  county  of         ,  in  the 

heat  of  passion,  but  in  a  cruel  and  unusual  manner,  by  stabbing  him  with  a 
dangerous  weapon,  to  wit:  a  knife,  he  is  sentenced  to  imprisonment  in  the  state 
prison  at  Sing  Sing  for years. 

The  various  degrees  of  manslaughter  depend  so  much  on  the  circumstances 
of  each  case,  that,  as  a  general  rule,  the  form  of  reciting  the  charging  pr.rt  of 
the  indictment,  as  given  before  in  the  case  of  j/eijury,  had  better  be  adopted, 
as  there  will  be  much  less  liability  to  mistake. 

Raj*. — Jame-  Jackson,  having  been  duly  tried  by  a  jury,  and  found  guilty 
of  rnpe,  for  which  he  had  been  indicted,  in  carnally  and  unlawfully  knowing 

Julia  Jones,  a  female  child  under  the  age  of  ten  years,  on  the day  of 

,  at  the  town  of in  the  county  of ,  he  is  sentenced 

to  imprisonment  in  the  stale  prison  at  Dannemora  for years. 

Assault  in  first  degree.— James  Thomas,  having  been  duly  tried  bv  a  jury, 
and  found  guilty  of  shooting  a  pistol  loaded  with  gunpowder  and  ball  at 
William  Townsend,  on  the,  etc.,  at  the  town,  etc.,  with  intent  to  kill  the  said 
Townsend,  for  which  he  had  been  indicted,  he  is  sentenced,  etc. 

Grand  larceny,  second  dtgree. — John  Jackson,  having  been  duly  tried  by  a 
jury,  and  found  guilty  of  having,  on  the,  etc.,  at  the  town,  etc.,  feloniously 
taken  and  carried  away  one  gMldVatch  of  the  value  of  twenty  six  dollars,  the 
personal  property  of  William  Jones,  for  which  offense  he  has  been  indicted,  he 
is  sentenced  to  imprisonment,  etc. 

When  the  conviction  is  founded  on  a  plea  of  confession,  the  commencement 
of  the  forms  should  vary  from  those  before  given,  and  should  be  stated  thus: 

Joh:i  Jackson,  having  been  indicted   for  grand  larceny,  second  degree,  in 

having,  on  the .  * . . .,  at  the  town  of,  etc.,  feloniously  stolen,  taken 

and  carried  away  one  gold  watch  of  the  value  of  twenty-six  dollars,  the  per- 
sonal property  of  William  Jones,  and  on  l)eing  arraigned  upon  the  said  indict- 
ment, having  confessed  the  said  offense,  and  pleaded  guilty  to  said  indictment, 
he  is  sentenced,  etc. 

Where  there  are  several  counts  in  an  indictment,  intended  to  describe  the 
same  offense,  the  statement  of  the  crime  need  not  be  repeated  according  to  the 
formal  variations  in  the  different  counts,  but  should  be  stated  odcc  only,  ac- 
cording to  the  count  which  was  proved  on  the  trial. 

The  foregoing  instructions  are  addressed  more  particularly  to  district  attor- 
neys, although  the  same  will  be  useful  to  clerks  of  criminal  courts,  to  enable 
them  to  prepare  entries  of  judgments  if  that  duty  is  neglected  by  the  district 
attorney. 

To  County  Clerks: 

The  following  appear  to  be  the  only  instructions  necessary  to  be  given  to 

clerks  of  criminal  courts:  (See  §§  942  and  943,  Code  of  Criminal  Procedure.) 

Th*y  are  specially  requested  to  report  promptly  every  case  of  neglect  by  a 
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district  attorney,  to  furnish  them  with  the  statements  required  by  the  statute 
to  t>e  prepared  by  him. 

Every  judgment  must  be  entered  in  the  court  minutes  at  the  time  of  the  sen- 
tence, or  before  the  court  adjourns,  and  the  transcript  must  be  sent  within 
twenty  days  after  the  adjournment;  and  if  the  district  attorney  has  omitted  n 
prepare  the*  statements  of  the  offenses  upon  which  convictions  have  been  had, 
the  clerk  must  do  it  for  his  own  protection,  and  submit  them  to  the  court  be- 
fore entering  them  in  the  minutes. 

A  transcript  may  and  should  contain  all  the  convictions  had  at  the  same 
term  or  session  of  the  court.     The  following  will  be  the  form  of  the  caption: 

Transcript  of  the  entries  in  the  minutes  of  the  court  of  Oyer  and  Terminer 

or  general  sessions  of  the  peace,  held  at  the  court  house  in  the  town  of 

in  and  for  the  county  of ,  on  the day  of     ,  one  thousand 

eight   hundred   and   by  and  before  Hon.  ,  justice  of  the 

supreme  court  (or  Hon. ,  county  judge  of  said  county,  and  A.  B.  and 

C.  D.,  esquires,  justices  of  the  sessions  of  the  county,  of  all  convictions  for 
criminal  offenses  had  at  the  said  court,  and  of  the  sentences  thereon. 

It  is  important  that  the  title  of  the  court  and  the  names  of  the  judges  should 
be  given  in  full. 

The  minutes  of  the  judgment  or  conviction  and  of  the  sentence  are  then  ta 
be  copied  separately. 

The  minutes  of  the  (rial  are  not  required  by  law  to  be  furnished  to  (he  Secre- 
tary of  State,  and  are  of  no  official  use  to  him,  and  the  practice  of  svme  clerk*  of 
copying  out  th-  se  minutes  containing  the  names  of  jurors  and  witnesses  is  alto- 
gether irregular  and  un necessary. 

After  entering  all  the  convictions  and  sentences,  the  following  certificate 
should  be  added: 

I clerk  of  the  county  of ,  do  hereby  certifiy  that  the  fore- 
going is  a  true  and  correct  transcript  of  all  the  convictions  for  criminal  offenses 

had  at  the  court  of ,  held  in  and  for  the  said  county  on  the  

day  of 18. . ,  as  entered  in  the  minutes  of  said  court  kept  by  me,  as  the 

clerk  thereof,  and  of  the  sentences  thereon. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed  the 
seal  of  my  office,  at ,  the dav  of ,  18. . 

In  the  city  and  county  of  New  York,  the  clerks  of  the  criminal  courts  will. 
of  course,  describe  their  official  character  according  to  the  fact,  and  the  clerks 
of  certain  city  courts  in  Brooklyn  and  Buffalo,  will  also  use  their  peculiar  titles 
in  this  certificate. 

Under  section  943  of  the  Code  of  Criminal  Procedure,  it  is  also  required  of 
the  clerk  of  the  court  to  transmit  within  twenty  days,  to  the  office  of  the  sec- 
retary of  state,  the  statements  of  indictments  tried,  etc.  These  should  be  made 
under  this  caption. 

Statement  of  the  number  of  indictments  tried  at  the  court  of  oyer  and  term- 
iner, held  at  the  court  house  in  the  town  of in  and  for  the  county  of 

on  the day  of ,  in  the  year  one  thousand  eight  hun- 
dred and ,  by  and  before  Hon justice  of  supreme  court  of 

the judicial" district,  and  A.  B.  and  C.  D  .  justices  of  the  sessions  of 

the  said  county;  and  also  the  number  of  indictments  pending  in  the  said  court 
against  persons  who  were  discharged  during  the  session  of  the  said  court  with- 
out trial. 

The  whole  number  of  indictments  tried  at  the  said  court  was 

Of  which  one  was  for  murder,  first  degree,  in  which  the  defendant  was  found 
guilty  (or  was  acquitted). 

Three  for  grand  larceny,  first  degree,  in  two  of  which  the  defendants  were 
trie  I,  and  in  one  was  found  guilty  or  was  acquitted. 

Oiu>  for  assault,  first  degree,  in  which  the  defendant  was 

That  the  whole  number  in  which  convictions  were  had  was and  the 

whole  number  in  which  the  defendant  was  acquitted  was 

That  the  whole  number  of  indictments  on  which  persons  were  discharged 
without  trial  during  the  session  of  the  said  court  was 

Of  which was  for  assault,  second  degree. 

And  were  for  grand  larceny,  second  degree. 
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[Or,  and  that  no  person  was  discharged  at  the  said  court  without  trial] 

I, ,  clerk  of  the  county  of ,  and  clerk  of  the  court  of  oyer 

and  terminer,  held  in  and  for  the  county  of ,  on  the day  of 

,  188..,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct 

statement  of  the  number  of  indictments  tried  at  the  said  court,  and  of  the 
number  of  indictments  against  persons  who  were  discharged  at  the  said  court 
without  trial. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed 
the  seal  of  my  office,  at this day  of ,  l»w8. . 

This  form  will  be  varied  according  to  the  style  and  name  of  the  court, 
whether  of  general  sessions  of  the  peace,  oyer  and  terminer,  recorder's  court, 
in  certain  cities  named  in  Code  of  Criminal  Procedure,  or  oiherwise,  and  ac- 
cording to  the  official  title  of  the  clerk. 

In  case  of  convictions  on  plea  of  guilty  the  following  form  may  be  used: 

[Caption  as  in  case  of  foregoing  statement] 

There  were  also  two  persons  convicted  at  the  said  court  upon  their  own  con- 
fession and  plea  of  guilty,  one  of  whom  was  indicted  for ,  and  the 

other  for 

Convictions  in  Courts  of  Special  Sessions. 

By  section  944  of  the  Code  of  Criminal  Procedure,  county  clerks  are  required 
to  transmit  to  the  secretary  of  state  copies  of  all  certificates  of  convictions  by 
any  court  of  special  sessions  filed  with  them. 
The  following  will  be  the  form  of  such  returns: 
A  return  of  copies  of  all  certificates  of  convictions  made  by  courts  of  spe- 
cial sessions  in  the  county  of  ,  filed  with  the  county  clerk 

of  the  said  county,  since  the  transmission  by  him  of  any  transcripts 
of  criminal  convictions. 
The  certificates  are  then  to  be  copied  verbatim,  to  which  the  following  certi- 
ficate should  be  added: 

I,    ,  counly  clerk  of  the  county  of do  hereby  certify  that 

the  foregoing  are  true  and  correct  copies  of  all  certificates  of  convictions  made 
by  any  court  of  special  session,  and  hied  in  my  office  within  the  period  above 
specified. 

Given  under  my  hand  and  seal  of  office,  at this day  of 

,  i88.... 

The  reports  of  county  clerks  must  be  written  in  a  plain  hand,  so  that  no  mis- 
takes may  occur  in  the  filing  and  recording  thereof  in  the  office  of  the  secretary 
of  state.  Any  material  informality  in  said  reports  will  compel  the  secretary  of 
state  to  send  the  same  back  at  the  expense  of  the  county  clerks  for  amend- 
ment, and  the  penalty  may  be  enforced  as  if  the  same  had  never  been  trans- 
mitted. Hereafter  the  statistical  year  as  to  criminal  returns,  will  end  on  the 
81st  of  October,  so  as  to  give  the  necessary  time  to  the  secretary  of  state  to 
make  up  his  annual  report  to  the  legislature. 

The  transcripts  of  convictions  and  the  copies  of  certificates  must  be  on  sepa- 
rate sheets  of  paper,  and  should  be  enclosed  in  a  strong  envelop  or  wrapper, 
directed  to  the  secretary  of  state,  and  sent  by  mail  or  by  express  at  the  expense 
of  the  county  clerk.  The  fees  of  county  clerks  for  all  services  in  transmission 
of  transcripts  of  conviction  and  reports  upon  statistics  of  crime  to  the  secretary 
of  state,  arc  prescribed  by  the  Revised  Statutes  of  this  state. 

It  is  respectfully  suggested  to  county  clerks,  in  order  to  secure  prompt  and 
lull  returns  of  convictions  in  courts  of  special  sessions  (not  of  record)  before 
police  justices,  juttices  of  the  peace,  etc.,  that  a  circular  letter  sent  by  each 
county  clerk,  to  each  local  magistrate  in  his  county,  before  whom  any  convic- 
tions fn  special  sessions  may  be  had,  in  language  and  form  somewhat  as  in  the 
subjoined  letter,  may  conduce  to  favorable  results.  It  is  also  respectfully  sug- 
gested, that  county  clerks  inform  justices  of  the  peace,  when  administering  to 
them  the  oath  of  office,  or  when  meeting  them  at  courts,  or  elsewhere,  as  to 
their  duties  under  the  Code  of  Criminal  Procedure. 
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.,188. 


County  Clerk's  Office,  [ 

"B..J 


2b ,  Justice  of  the  Peace  (or  Police  Justice): 

Dear  Sir  —  The  Code  of  Criminal  Procedure  requires  the  county  clerk  to 
report  to  the  secretary  of  state  on  or  before  the  fifth  day  in  each  month,  ill 
certificates  of  convictions  made  by  any  court  of  special  sessions  (such  as  your 
court)  during  the  previous  month. 

Will  you  please  make  a  mouthly  statement  to  the  county  clerk  from  time  to 
time  as  to  all  such  convictious,  and  in  case  theie  have  been  no  conviction*  in 
your  court,  at  any  time  during  the  preceding  month,  then  please  make  and 
send  me  a  statement  to  that  effect,  over  your  official  signature. 

As  a  guide  in  preparing  certificates  of  convictions,  I  would  also  respectful)? 
suggest  that  law  stationers  and  law  blank  publishers  at  Albany,  Rochester,  Xew 
York  city  aud  elsewhere,  publish  blank  forms  which  will  aid  materially  in  mak- 
ing up  the  proper  form  of  certificates  of  convictions. 

Yours  respectfully, 

A.  B., 

County  Clerk. 

N.  B. — Justices  of  the  peace,  police  justices,  etc. ,  in  making  certificates  of  con 
viction,  will  observe  care  in  properly  describing  the  offense  as  defined  by  th< 
Code  of  Criminal  Procedure  now  in  force. 

The  following  blank  form  of  certificate  of  convention  in  justice's  courts 
etc.,  is  recommended  for  use  of  local  magistrates  in  reporting  convictions  ft 
county  clerks,  or  in  case  the  justice  has  no  blank  form,  he  may  write  out  th 
same  adapted  to  the  case. 

Certificate  of  Conviction  —  General. 

COURT  OF  SPECIAL  SESSIONS, 

County  of ,  Town  of 


TnE  People  of  the  State  of  New  York 
against 
John  Doe. 


The  above  named  John  Doe,  having  been  brought  before  John  Johnson 

Esq,,  a  justice  of  the  peace  of  the  town  of ,  and  forming  a  court  oi 

special  sessions,  charged  with Awl 

the  above  named  John  Doe,  having  thereupon  pleaded guilty  and  de 

manded  (or  failed  to  demand)  a  jury,  and  having  been  thereupon  duly  tried, 

and  upon  such  trial  duly  convicted I  have  adjudged 

that  he  be  imprisoned  in  the    county  jail days,  or  mi 

a  fine  of dollars,  and  be  imprisoned  until  it  be  paid,  not  exceeding 

days. 

Dated  at  the  said  town  of    the day  of    ,  188. . 


Justice  of  the  Pwtt. 
File  with  county  clerk. 

A  like  form  may  be  used  by  police  justices. 

To  Sheriffs:  It  will  be  noticed  by  the  provisions  contained  in  the  Code  cf 
Criminal  procedure,  §  946,  that  within  twenty  days  after  the  adjournment  cf 
any  criminal  court  of  record,  the  sheriff  in  the  county  in  which  such  court 
shall  have  been  held,  is  required  to  transmit  to  the  office  of  the  secretarr  d 
state,  certain  statistics  in  relation  to  persons  convicted  of  criminal  offense* 

The  fees  and  compensation  for  services  of  sheriffs  in  reporting  statistics  d 
crime  are  a  county  charge,  to  be  audited  by  board  of  supervisors. 

Section  949  of  the  said  Code  of  Criminal  Procedure  imposes  the  duty  up* 
the  secretary  of  state  to  issue  such  forms  of  instruction  as  he  may  deempw?* 
and  requisite  for  the  execution  of  the  duties  therein  prescribed. 

The  following  instructions  to  sheriffs  are  according  given: 
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First.  To  all  sheriffs  transmitting  reports  which  relate  only  to  persons  con- 
victed in  courts  of  record,  the  following  will  be  the  form  of  caption: 

Report  of  the  sheriff  of  the  county  of to  the  Secretary  of  State  of 

the  state  of  New  York,  respecting  the  persons  convicted  of  offenses  at  the 
court  of  general  sessions  of  the  peace  (or  at  the  oyer  and  terminer  or  any  othei 

court  of  record),  held  in  and  for  the  said  county,  on  the     day  of 

,  made  pursuant  to  section  946  of  the  Code  of  Criminal  Procedure. 

The  following  will  be  the  subjects  of  the  report: 

First.  You  will  state  the  name  of  the  convict,  and  if  he  or  she  has  two  or 
more  names  (or  alias),  you  will  state  them. 

Second.  The  crime  of  which  he  or  she  was  convicted,  at  the  court  held  in 
your  county,  such  as  perjury,  rape,  etc. 

Third.  His  or  her  occupation,  whether  a  mariner,  tradesman,  blacksmith, 
merchant,  lawyer,  tailoress,  and  the  like. 

Fourth.  Age  at  the  time  of  conviction,  and  sex. 

Fifth.  Is  he  or  she  married  or  single. 

Sixth.  His  or  her  native  country. 

Seventh.  The  degree  of  instruction  he  or  she  has  received;  whether  he  or 
she  can  read  and  write,  or  can  read  only,  or  whether  he  or  she  be  entirely  un- 
educated.    What  opportunities  he  or  she  has  had  of  religious  instruction. 

Eighth.  Whether  his  or  her  parents,  or  cither  of  them,  are  living,  and  which 
of  them. 

Ninth.  Whether  he  or  she  has  formerly  been  imprisoned  for  any  offense;  if 
any,  state  it. 

Tenth.  His  or  her  habits  in  respect  to  the  immoderate  use  of  ardent  spirits. 

Eleventh.  Any  other  fact  or  circumstance  in  his  or  her  condition,  habits  or 
circumstances  that  you  may  deem  useful  to  communicate. 

This  return  must  be  made  within  twenty  days  after  the  adjournment  of  every 
criminal  court  of  record  held  in  the  county,  and  according  to  the  annexed  tab- 
ular form  marked  A,  and  it  should  be  signed  by  the  sheriff  in  his  official  char- 
acter, and  dated  at  the  time  of  signature. 

The  opportunities  which  the  jailers  and  turnkeys  have  of  conversing  with 
the  prisoners  will  generally  enable  them  to  acquire  the  knowledge  necessary 
to  make  out  the  statements;  and  the  sheriff  should  instruct  them  accord- 
ingly, to  enable  them  to  do  so.  A  copy  of  this  pamphlet  should  be  kept 
in  the  jails  for  the  information  of  their  keepers.  Constables  'who  bring 
prisoners  to  the  jail  wiil  often  be  able  to  communicate  information  upon 
many  of  the  subjects.  The  friends  and  relatives,  also,  of  the  convict  may 
have  no  objection  to  do  the  same  ;  and  during  the  trial  of  the  cause,  the 
"witnesses  will  be  able  to  inform  the  sheriffs  generally  on  all  the  desired 
particulars. 

With  all  these  means  of  information,  the  results  will,  doubtless,  sometimes 
be  imperfect.  Still  they  are  ample,  and,  if  faithfully  improved,  the  returns 
will  be  almost  universally  full  and  accurate. 

Second.  To  the  sheriffs  named  in  section  945  of  the  Code  of  Criminal  Proce- 
dure, to  wit:  in  counties  in  which  a  city  (or  cities)  is  situated. 

In  said  section  945,  it  is  provided  that  the  sheriffs  of  the  respective 
counties  in  wlii*  h  incorporated  cities  are  situated,  shall  also  transmit  a  state- 
ment of  the  number  of  pers  >ns  convicted  in  courts  of  special  sessions,  city 
courts  and  police  courts  in  those  cities,  together  with  such  specifications  in 
each  case,  as  are  required  by  said  section.  Such  returns  must  be  regularly 
transmitted  to  the  office  c.f  the  secretary  of  state,  on  the  first  day  of  every 
month,  in  order  that  the  same  may  be  fully  entered  in  the  annual  report  re- 
quired from  this  office. 

This  duty,  it  will  be  seen,  relates  to  convictions  in  certain  minor  city 
courts,  courts  of  special  sessions  and  police  courts  held  in  the  various  cities 
of  the  state.  The  reports,  which  should  be  transmitted  to  this  office  on  the 
first  day  of  every  month,  will  be  in  tabular  form,  like  the  annexed,  marked 
fi.  The  form  should  be  printed  on  ruled  paper,  the  ruling  directly  opposite 
the  printed  matter  on  the  left  margin  of  the  report,  in  order  that  a  systematic 
report  may  be  had  from  all  the  sheriffs  alike. 
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(B.) 

Form  of  Report  Concerning  Persons  Convicted  at  Courts  of 
Special  Sessions. 

MEPO RTofthe  Sheriff  of  the  county  of  to  the  Secretary  of  State,  respecting  the 

persons  convicted  of  criminal  offences  at  the  Courts  of  Special  Sessions,  held  in  and 
for  the  city  of  tfor  the  month  of  ,  188  ,  pursuant  to  section  945,  Code  of 

'Criminal  Procedure. 


fWrite  the  offenses  in  this  beading, 
cliiHaifring  tbem  in  alphabetical 
order  .~\ 


Jiuniber  reported 

Ihilee. * 

1'viualea .... 

Under  15  years  of  age. , ... 
»om  IS  to  3 1  j tars  of  age  . 
Trum  El  to  2n  jL'uni  of  u>ce* 
Ironi  25  to  30  yeurn  of  nge. 
From  flO  to  40  yeura  of  age. 
From  40  to  Go  yearn  of  age. 
From  50  to  *iu  %VMtt  of  age. 
Over  <:(■■  rears  of  age  ,,.,,, 
V  nknown  age  ...    .    .....*„ 

Harried 

Hurried  and  bavin^ children 

fcmple. .  ♦ 

L  ii  known , 

Natives  of  United  States, . . . 

Jfulives  of  Ireland. ., , 

N .i 1 1 ^'<'s  of  Germans... ..... 

Katives  of  England  ..,...., 

A'uli  res  of  Scotland . 

Natives  of  France. , .. 

Ktitives  nf  Canada.  .„.._**■ 
Other  foreign  countries «... 

Luknown 

Can  read  and  write  ....  . . . , 

<'an  read  onlj  . .   ......... 

f-innnl  read  or  Write 

L'ntoown ♦......, 

IT nd  religions  instruction  ... 
Ri-ver  had  instruction...... 

Vnknown 

I'll  rents  living , . .  .  „ 

Falber  lit -itig.„,  ,,,,, 

fi»  -  n  1 1  g  r  living , ,  #  „ . . 

.Kirents  dead 

Luknown  .„.*,  ....*._*.... 
Before  eonvieted  ....  . , . .  „ 
Fever  before  convicted  . ... 

In  known. 

Tom perate ...»  ,. « ,  * 

Imemperate , ..,. .  ..»„ 

Unknown,  


-a 
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DO 
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Dated  at 


,188 


Sheriff  of  the  County  of 


O*   CbJLHLNaL  P&OCKDUBMm  1$ 

(C.) 
Form  op  Report  for  Collecting  Personal  Statistics, 

Court — of — ,  ) 

County  of J 

The  People  J 

**•  i  ....day  of.... 188.. 

Question — What  is  your  name  and  occupation  f 

Answer — 

Question — What  is  your  age  ? 

Answer — 

Question — Where  were  you  born  ? 

Answer- 
Question— Are  you  married  or  single  ? 

Answer — 

Question— What  religious  instruction  have  you  received,  and  in  what  religion 
denomination  have  you  received  it  ? 

Answer — 

Question—  What  education  have  you  received  ? 

Answer — 

Question — Are  your  parents  living  or  dead  ? 

Answer — 

Question — Are  you  temperate  or  intemperate  ? 

Answer — 

Question— Have  you  been  before  convicted,  or  not,  of  any  crime  ;  if  you  have 
of  what  crime  and  where  convicted  ? 

Answer— 


Justice. 

This  form  is  suggested  for  convenience  of  sheriffs  and  justices  of  peace,  etc., 
in  procuring  information  respecting  convictions  in  courts  of  special  sessions, 
ana  in  eliciting  the  information  indicated. 

The  Code  of  Criminal  Procedure,  in  section  948,  prescribes  a  penalty  for 
neglect  of  duty  upon  the  part  of  any  county  clerk,  or  sheriff,  or  magistrate, 
and  the  manner  of  enforcing  the  same,  which  the  secretary  of  state  sincerely 
hopes  there  may  be  no  occasion  to  enforce.  With  an  intelligent  and  prompt 
compliance  on  the  part  of  the  officials  charged  with  the  duty  of  making  re- 
ports upon  criminal  convictions  to  the  office  of  the  secretary  of  state,  whether 
in  courts  of  record  or  special  sessions,  it  is  believed  that  a  complete  and  valua- 
report  upon  criminal  statistics,  may  be  annually  made  from  this  office  to  the 
legislature. 

Respectfully  submitted, 

FREDERICK  COOK, 

Secretary  of  Skit*. 
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No.  882, 


Extradition. 


MEMORANDUM  RELATIVE  TO  APPLICATIONS  FOR  THE  EXTRA- 
DITION  PROM  FOREIGN  COUNTRIES  OF  FUGITIVES  FROM 
JUSTICE. 

DEPARTMENT  OF  STATE,  ) 

Washington,  October,  1892.  ) 

Extradition  will  only  be  asked  from  a  government  with  which  the  United 
States  has  an  extradition  treaty,  and  only  for  an  offense  specified  in  the  treaty. 

All  applications  for  requisitions  should  be  addressed  to  the  Secretary  of  State, 
a  compauied  by  the  necessary  papers  as  herein  stated.*  When  extradition  is 
s  mght  for  an  offense  within  the  jurisdiction  of  the  State  or  Territorial  courts, 
the  application  must  come  from  the  Governor  of  the  State  or  Territory.  When 
the  offense  is  against  the  United  States,  the  application  should  come  from  the 
Attorney-General. 

In  every  application  for  a  requisition  it  must  be  made  to  appear  that  one  of 
the  offenses  enumerated  in  the  extradition  treaty  between  the  L  nited  States  and 
the  government  from  which  extradition  is  sought  has  been  committed  within 
the  jurisdiction  of  the  United  States,  or  of  some  one  of  the  States  or  Terri- 
tories, and  that  the  person  charged  therewith  is  believed  to  have  sought  an 
asylum  or  has  been  found  within  the  dominions  of  such  foreign  government. 

The  extradition  treaties  of  the  United  States  ordinarily  provide  that  the  sur- 
render of  a  fugitive  shall  only  be  granted  ujwn  such  evidence  of  criminalty  as. 
according  to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged 
shall  be  Found,  would  justify  his  or  her  commitment  for  trial  if  the  crime"  or 
offeuse  had  been  there  committed. 

If  the  person  whose  extradition  is  desired  has  been  convicted  of  a  crime  or 
offense  and  escaped  thereafter,  a  duly  authenticated  copy  of  the  record  of  co» 
viction  and  sentence  of  the  c<  urt  is  ordinarily  sufficient. 

If  the  fugitive  has  not  been  convicted,  but  is  merely  charged  with  crime,  a 
duly  authenticated  copy  of  the  indictment  or  information,  if  any,  and  of  the 
warrant  of  arrest  and  return  thereto,  accompanied  by  a  copy  of  the  evidence 
upon  which  the  indictment  was  found,  or  the  warrant  of  arrest  issued,  or  by 
original  depositions  setting  forth  as  fully  as  possible  the  circumstances  of  the 
crime,  are  usually  necessary.  Many  of  our  treaties  require  the  production  of  a 
duly  authenticated  copy  of  the  warrant  of  arrest  in  this  country;  butan  indict- 
ment, information,  or  warrant  of  arrest  alone,  without  the  accompanying 
pr<>ofs,  is  not  ordinarily  sufficient.  It  is  desirable  to  make  out  as  strong  a  ease 
as  possible,  in  order  to* meet  the  contingencies  of  the  local  requirements  at  the 
place  of  arrest. 

If  the  extradition  of  the  fugitive  is  sought  for  several  offenses,  copies  of  the 
several  convictions,  indictments,  or  informations,  and  of  the  documents  in  sup- 
port of  each  should  be  furnished. 

Application  for  the  extradition  of  a  fugitive  should  state  his  full  name,  if 
known,  and  his  alias,  if  any.  the  offense  or  offenses  in  the  language  of  the 
treaty  upon  which  his  extradition  is  desired,  and  the  full  name  of  the  j>erson 
proposed  for  designation  by  the  President  to  receive  and  convey  the  prisoner  to 
the  United  S'ates. 

As  the  application  proper  is  desired  solely  by  the  Department  as  a  basis  for 
its  action,  and  is  retained  by  it,  it  is  not  necessary  that  it  should  be  attached  to 
the  evidence. 

Copies  of  the  record  of  conviction,  or  of  the  indictment,  or  information,  and 
of  the  warrant  of  arrest,  and  the  other  papers  and  documents  going  to  make 

•  The  only  exception  U  found  in  the  treaty  with  Mexico,  under  which,  in  the  m*e  <-t 
dined  committed  in  the  frontier  States  or  Territories,  requisitions  may  be  made  directly  bv 
th  proper  authorities  of  the  Bute  or  Territory.  (Article  3,  treaty  with  Mexico,  concluded 
December  11,  lb«l. 
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up  the  evidence  are  required  by  the  Department,  in  the  first  instance,  as  a  basis 
for  requesting  the  surrender  of  the  fugitive,  but  chiefly  in  order  that  they  rcay 
be  duly  authenticated  und«T  the  seal  of  the  Department,  so  as  to  make  tlicm 
recei\abli  as  evidence  where  the  fugitive  is  arretted,  upon  the  question  of  lis 
surrender. 

Copies  of  all  papers  going  to  make  up  the  evidence,  transmitted  as  herein 
required,  including  the  record  of  conviction,  or  the  indictment,  or  informa- 
tion, and  the  warrant  of  arrest,  must  be  duly  certified  and  then  autheftticavd 
under  the  great  seal  of  the  Slate  making  the  application  or  the  seal  of  thr 
Department  of  Justice,  as  the  case  nny  be:  and  this  Department  will  am  lit  n'i 
cate  the  seal  of  the  State  or  of  the  Department  of  Justice.  For  example,  if  a 
deposition  is  made  before  a  justice  of  the  peace,  the  official  character  of  ih 
justice  im  1  his  authority  to  administer  oaths  should  be  attested  by  the  cruiity 
clerk  or  other  superior  "  certifying  officer;  the  ccitificate  of  the  county  clerk 
should  be  authenticated  by  the  Governor  or  Secretary  of  State  under  the  sthl 
of  the  State,  and  the  latter  will  be  authenticated  by  this  Department.  If  uV.re 
is  bu*  one  authentication,  it  should  plainly  cover  all  the  papers  attache :. 

All  oft  hi*  p<f])€rs  herein  rnqvirtd  *'h  the  iray  of end-  nte  muxt  l>e  trahtinitt  0.  a 
(hip  'ir.if, .  one  copy  to  be  retained  in  the  tiles  of  the  Department,  and  the  other, 
duly  authenticated  by  the  Secretary  of  Suite,  will  be  returned  with  the  Pre*1- 
dent's  warrant,  for  the  use  of  the  agent  wiio  may  be  designated  to  r-ccivethe 
fugitive.  As  the  Governor  of  the  State,  or  the  Department  of  Justice.  al*o 
ordinarily  requires  a  copy,  jwosecuting  attorneys  shmtld  hare  all  ]mj)crs  mad'  in 
tripUciit  . 

V.y  the  practice  of  some  of  the  countries  with  which  the  United  States  las 
treaties,  in  oder  to  entitle  copes  of  depositions  to  be  received  in  evidence  the 
party  producing  them  is  required  to  declare  under  oa »h  that  they  arc  true  copies 
of  the  oiiirinal  depositions.  It  is  desirable,  therefore,  that  such  agent,  either 
fiom  a  comparison  of  the  copies  with  the  originals,  or  from  having  been  pres- 
ent at  the  attestations  of  the  copies,  should  be  prepared  to  make  such  disten- 
tion. When  the  original  depositions  are  forwarded,  such  declaration  is  doi 
required. 

Applications  by  telegraph  or  letter  are  frequently  made  to  this  Department 
for  its  intervention  to  obtain  the  provisional  arrest  and  detention  of  fugitives 
in  foreign  countries,  in  advance  of  the  presentation  of  the  formal  proofs  upon 
which  a  demand  for  their  extradition  may  be  based.  Such  applications  should 
state  specifically  the  name  of  the  fugitive,  the  offense  with  which  he  is  chained, 
the  circumstances  of  the  crime  as  fully  as  possible,  and  a  description  and 
identification  of  the  accused.  It  is  always  helpful  to  show  that  an  indictment 
has  l>een  found  or  a  warrant  of  arrest  has  been  issued  for  the  apprehension  of 
the  accused.  In  Great  Britain  the  practice  makes  it  essential  that  it  shall  appear 
that  a  warrant  of  arrest  has  been  issued  in  this  country.* 

(are  should  Ik?  taken  to  observe  the  provisions  of  the  particular  treaty  undVr 
which  extradition  is  sought,  and  to  comply  with  any  special  provisions '-un- 
tamed therein.  The  extradition  treaties  o*f  ihe  United  States  may  be  found  in 
the  several  volumes  of  the  Statutes  at  Large,  in  the  "  Revised  Statutes  of  the 
United  States  relating  to  the  District  of  Columbia  and  Post  Roads,  toceuVr 
with  Public  Treaties  in  force  on  the  1st  day  of  December,  1873,"  and  in  the 
volume  oi  Public  Treaties,  1887.  Copies  of  individual  treaties  will  be  furnished 
by  the  Department,  upon  application. 

If  the  offence  charged  be  a  violation  of  a  law  of  a  State  or  Territory,  the 
agent  :  uthoiized  by  the  President  to  receive  the  fugitive  will  be  required  t" 
deliver  him  to  the  authorities  of  such  State  or  Territory.  If  the  offeiw 
charged  be  a  violation  of  a  law  of  the  United  States,  the  agent  will  be  requimi 
to  deliver  the  fugitive  to  the  proper  authorities  of  the  United.  States  for  the 
judiei-d  district  having  jurisdiction  of  the  olfeuse. 

•  For  fuller  information  with  respect  to  procedure  in  cases  of  provlbional  arrest  wUbta 
British  jurisdiction,  te*i  Department's  memorandum  of  May,  1890. 
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Where  the  requisition  is  made  for  an  offense  against  the  laws  of  a  Statfi  or 
Territory,  the  expenses  attending  the  apprehension  and  delivery  of  the  fugitive 
must  be  borne  by  such  State  or  Territory.  Expenses  of  extradition  are  da- 
frayed  by  the  United  States  only  when  the  offense  is  against  its  own  laws. 

A  strict  compliance  with  these  requirements  may  save  much  delay  and  ex- 
pense to  the  party  seeking  the  extradition  of  a  fugitive  criminal. 


MEMORANDUM  RELATIVE  TO  THE  EXTRADITION  OF  FUGI- 
TIVES FROM  THE  UNITED  STATES  IN  BRITISH  JURISDIC- 
TION. 

DEPARTMENT  OF  STATE,         ) 
Washington.  May,  1890.  J 

Where  application  is  made  for  a  requisition  for  the  surrender  of  a  fugitive 
from  the  justice  of  the  United  States  in  British  jurisdiction,  it  must  be  made 
to  appear — 

1.  That  one  of  the  offenses  enumerated  in  the  treaties  between  the  United 
States  and  Great  Brita  n  has  been  committed  within  the  jurisdiction  of  the 
United  S'ates,  or  of  some  one  of  the  State*  or  Territories. 

2.  That  the  person  charged  with  the  offense  has  sought  an  asylum  or  beeu 
found  within  the  British  dominions. 

All  applications  for  requisitions  should  be  addressed  to  the  Secretary  of 
State,  and  forwarded  to  the  Department  of  State,  accompanied  with  the  neces- 
sary papers,  as  herein  stated,  and  must  furnish  the  full  name  of  the  person 
proposed  for  designation  by  the  President  to  receive  the  prisoner  and  convey 
him  to  the  United  States.  When  the  offense  is  within  the  jurisdiction  of  the 
State  courts,  the  application  must  come  from  the  Governor  of  i  he  Stjite.  When 
the  offense  is  against  the  United  States,  the  application  must  come  from  the 
Attorney  General  or  the  proper  executive  department. 

It  is  siipulated  in  the  treaties  with  Great  Britain  that  extradition  shall  only 
be  granted  on  such  evidence  of  criminalitv  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial  if  the  crime  or  offense  had  there  been 
committed. 

It  is  admissible  as  constituting  such  evidence  to  produce  a  properly  certified 
copy  of  an  indictment  found  against  the  fugitive  by  a  grand  jurv,  or  of  any 
information  made  before  an  examining  magistrate,  accompanied  by  one  or 
more  depositions  setting  forth  as  fully  as  possible  the  circumstances  of  the 
crime.     An  indictment  alone  has  b(  en  lield  to  be  insufficient. 

By  the  fourteenth  section  of  the  English  extradition  act  of  1870,  "deposi- 
tions nr«tatemcnt<*  on  oath,  taken  in  a  foreign  state,  and  copies  of  such  original 
depositions  or  Hatcinenis,  and  foreign  certificates  o.,  or  judicial  d  xumeiiis 
stating  the  fact  of  conviction,  may.  if  duly  authenticated,  be  received  in  evi- 
dence of  proceedings  under  this  act." 

The  fifuenth  section  of  the  same  act  provides  as  follows:  "  Foreign  war- 
rants and  depositions  or  statements  on  oath,  and  copies  thereof,  and  certificates 
of,  or  judictal  documents  st.iting  the  fact  of  a  conviction,  shall  be  deemed  duly 
authenticated  for  the  purposes  of  this  act  if  authenticated  in  manner  provided 
for  the  time  being  by  law.  or  authenticated  as  follows:  (1)  If  the  warrant  pur- 
ports to  be  signed  by  a  judge,  magistrate  or  officer  of  t lie  foreign  s  ate  where 
the  same  was  issued*:  (*J)  if  the  depositions  or  statements  or  the  copies  thereof 
purport  to  be  certified  under  the  hand  of  a  judge,  magistrate  or  officer  of  the 
foreign  state  where  the  same  were  taken  to  be  the  original  depositions  or  state- 
ments, or  to  be  true  copies  thereof,  a3  the  case  may  require;  and  (o)  if  the  cer- 
tificate of.  or  judicial  documents  Stating  the  fact  of  conviciion  purrorts  t»  be 
certified  by  a  judge,  magistrate,  or  officer  of  the  foreign  stale  where  the  con- 
viction took  place;  and  if  in  every  case  the  warrants,  depositions,  statements 
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copies,  certificates  and  judicial  documents  (as  the  case  may  be)  are  authenti- 
cated by  the  oath  of  some  witness  or  by  being  sealed  with  the  official  seal  of 
the  minister  of  justice,  or  some  other  minister  of  state;  and  all  courts  of  jus- 
tice, justices  and  magistrates,  shall  take  judicial  notice  of  such  official  seal,  and 
shall  admit  the  documents  so  authenticated  by  it  to  be  received  in  oidence 
without  further  proof." 

If  the  fugitive  be  charged  with  the  viola' ion  of  a  law  of  a  State  or  Territory, 
his  delivery  will  be  required  to  be  made  to  the  authorities  of  such  State  or  Ter- 
ritory. 

If  the  offense  charged  be  a  violation  of  a  law  of  the  United  8tates  (such  ai 
piracy,  murder  on  board  vessels  of  the  United  States,  or  in  arsenals  or  d  ck- 
yards,  etc.).  the  delivery  will  be  required  to  be  made  to  the  officers  or  authori- 
ties of  the  United  States. 

Where  the  requisition  is  made  for  an  offense  against  the  laws  of  a  State  or 
Territory,  the  expenses  attending  the  apprehension  and  delivery  of  the  fugitive 
must  be  borne  by  such  State  or  Territory.  Expenses  of  extradition  are  de- 
frayed by  the  United  States  only  where  the  offense  is  against  ha  own  laws. 

PROVISIONAL  ARREST. 

Applications  both  by  telegraph  and  by  letter,  are  frequently  made  to  this 
department  for  its  intervention  to  obtain  the  arrest  and  provisional  detention 
of  fugitives  from  justice  in  England,  Scotland,  or  Ireland  in  advance  of  the 
presentation  of  the  formal  proofs  upon  which  a  demand  for  their  extradiiii  a 
may  be  based.  In  such  cases  the  only  manner  in  which  the  department  can 
intervene  is  by  informing  the  Minister  of  the  United  States  in  London  of  the 
facts  and  instructing  him  to  take  the  necessary  measures.  This  the  Mincer 
does  by  authorizing  some  one  connected  with  the  legation  to  make  complaint 
on  oath  before  a  magistrate,  in  accordance  with  the  requirements  of  the  British 
extradition  act  of  1870.  The  form  of  this  complaint  is  hereto  annexed  as  ap- 
pendix 2.  Attention  is  invited  to  its  provisions,  and  especially  to  the  state- 
ment deponent  is  required  to  make  that  he  is  informed  and  believes  that  a  •  ar- 
rant has  beeu  issued  in  the  foreign  country  for  the  arrest  of  the  accused.  This 
department,  when  requested  to  intervene  in  such  a  case,  should  always  be 
enabled  to  inform  the  Minister  that  such  a  warrant  has  been  issued,  in  "order 
that  the  complaint  before  the  British  magistrate  may  be  made  in  due  form  and 
without  delay. 

ArFEXDix  1. 

The  tenth  article  of  the  treaty  between  the  United  States  and  Great  Britain, 
concluded  August  9,  1842.  provides  for  the  surrender  of  criminals  for  fh  mur- 
der. (2)  assault  with  intent  to  commit  murder,  (3)  piracy,  (4)  arson,  (5)  robbery, 
(G)  forgery   (?)  the  utterance  of  forged  paper. 

The  convention  concluded  July  29,  1889,  provides  for  extradition  for  the 
following  additional  offenses : 

1.  Manslaughter,  when  voluntary. 

2.  Counterfeiting  or  altering  money;  uttering  or  bringing  into  circulation 
counterfeit  or  altered  mo. icy. 

tf.  Embezzlement;  larceny;  receiving  any  money,  valuable  security  or  other 
property,  knowing  the  same  to  have  been  embezzled,  stolen  or  fraudulent]? 
obtained. 

4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee  or  director  or  membtr 
or  officer  of  any  company,  made  criminal  by  the  laws  of  both  countries. 

5.  Perjury,  or  subornation  of  perjury. 

6.  Rape;  abduction;  child-stealing;  kidnapping. 

7.  Burglary;  house-breaking  or  shop-breating. 

8.  Piracv  by  the  law  of  nations. 

9.  Revolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a  ship  on 
the  high  seas,  against  the  authority  of  the  master;  wrongfully  sinking  orde 
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shoving  a  vessel  at  sea,  or  attempting  to  do  so;  assaults  on  board  a  ship  on 
the  nigh  seas,  with  intent  to  do  grievous  bodily  harm. 

10.  Crimes  and  offenses  against  the  laws  of  both  countries  for  the  suppres- 
sion of  slavery  and  slave-trading. 

Extradition  is  also  to  take  place  for  participation  in  any  of  the  crimes  men- 
tioned in  this  convention  or  in  the  aforesaid  tenth  article,  provided  such  par- 
ticipation be  punishable  by  the  laws  of  both  countries. 

By  the  seventh  article  of  the  convention  of  1889,  it  is  stipulated  as  follows: 

"  The  provisions  of  the  said  tenth  article  (of  the  treaty  of  1842)  and  of  this 
conve  ti  m  shall  apply  to  persons  convicted  of  the  crimes  therein  respectively 
named  and  specified  whose  sentence  therefor  shall  not  have  been  executed." 

The  eighth  article  of  the  convention  of  1889,  U  as  follows: 

"The  present  convention  shall  not  apply  to  any  of  the  crimes  herein  specified 
which  shall  have  l>een  committed,  or  to  any  conviction  which  shall  have  been 
pronounced,  prior  to  the  date  at  which  the  convention  shall  come  into  force." 

The  ninth  article  provides  that  the  convention  M  shall  come  into  force  ten 
days  after  its  publication,  in  conformity  with  the  forms  prescribed  by  the  laws 
of  the  high  contracting  parties."  The  convention  was  proclaimed  both  in  the 
United  States  and  in  Great  Britain  March  25,  1890,  and  thus  came  into  force 
in  both  countries  April  4,  1890. 

Appendix  2. 

[Form  of  information  used  in  obtaining  provisional  warrant*  of  arrest  in  the 
United  Kingdom  of  Great  Britain  and  Ireland.] 

Metropolitan    )  The  Information  of , 

Police  District,  - 
to  icit :        ) 

of taken  on  oath  this day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  at  the  Bow  street  police  court, 

in  the  county  of  Middlesex,  and  within  the  Metropolitan  p  >lice  district,  before 
me,  the  undersigned,  one  of  the  magistrates  of  the  police  courts  of  the  metrop- 
olis sitting  at  the  police  court  aforesaid. 

Who  saith  that late  of ,  is  accused  [or  convicted]  of  the 

commission  of  the  crime  of within  the  jurisdiction  of ,  and 

now  suspected  of  being  in  the  United  Kingdom.  I  make  this  application  on 
behalf  of  the    government. 

I  produce    

I  am  informed  and  verily  believe  that  a  warrant ...  has  been  issued  in 

. . .  for  the  arrest  of  the  accused;  that  the  said  government  will  demand 

h extradition  in  due  course,  and  that  there  are  reasonable  grounds  for 

supposing  the  accused  may  escape  during  the  time  necessary  to  present  the 

diplomatic  requisition  for'h surrender,  and  I  therefore  pray  that  a 

provisional  warrant  may  issue  under  the  provisions  of  88  and  84  V.  c.52  s.  8. 

Sworn  before  me,  the  day  and  year  first  above  mentioned,  at  the  police  court 
aforesaid. 

Extradition  Forms 
L.  12. 

INFORMATION. 


STATE  OP  NEW  YORK,  ) 

Executive  Chamber,  £ 
The  following  rules  will  be  observed  by  the  Governor  of  the  State  of  New 
York  in  reference  to  applications  for  requisitions  on  governors  of  other  States 
and  Territories,  and  the  Chief  Justice  of  the  Supreme  Court  of  the  District  of 
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Columbia  (U.  S.  R.  S.,  §  5278;  R.  S.  relating  to  the  District  of  Columbia 
§  843). 

The  application  must  be  made  by  the  district  attorney  of  the  county  in  w Lick 
the  offense  was  committed,  and  must  be  in  duplicate  original  papers,  except 
indictments,  which  must  be  certified  copies. 

The  following  must  appear  by  the  certificate  of  the  district  attorney: 

A.  The  full  name  of  the  person  for  whom  extradition  is  asked,  together 
with  the  name  of  the  agent  proposed,  to  be  accurately  spelled,  in  Roman  capi- 
tal letters,  for  example:  JOHN  DOE. 

B.  That  in  his  opinion  the  ends  of  public  justice  require  that  the  alleged 
criminal  be  brought  to  this  State  for  trial,  at  the  public  expense,  and  that  he 
is  willing  that  such  expense  be  a  charge  on  the  county  in  which  the  crime  was 
committed. 

C.  That  he  believes  he  has  sufficient  evidence  to  secure  a  conviction  of  the 
fugitive. 

D.  That  the  person  named  as  agent  is  a  proper  person,  a  public  officer  (nam- 
ing his  official  position),  and  that  he  has  no  interest  in  the  arrest  of  the  fugi- 
tive. 

E.  If  there  has  been  any  former  application  for  a  requisition  for  the  same 
person  growing  out  of  the  same  transaction,  it  must  be  so  stated,  with  an  explana- 
tion of  the  reasons  for  a  second  request,  together  with  the  date  of  such  appli- 
cation, as  near  as  may  be. 

P.  If  the  fugitive  is  known  to  be  under  either  civil  or  crminal  arrest,  the 
fact  of  such  arrest  and  the  nature  of  the  proceedings  on  which  it  is  based  must 
be  stated. 

G.  That  the  application  is  not  made  for  the  purpose  of  enforcing  the  collec- 
tion of  a  debt,  or  for  any  private  purpose  whatever,  and  that  if  the  requisition 
applied  for  be  granted,  the  criminal  proceedings  shall  not  be  used  for  anj  of 
said  object*. 

H.  That  all  papers  in  duplicate  have  been  compared  with  each  other  and  are, 
in  all  respects,  exact  counterparts. 

I.  Whether  the  offense  charged  is  a  felony  or  a  misdemeanor,  with  a  concise 
definition  thereof,  and  a  particular  reference  to  the  statute,  giving  chapter,  title, 
article  pnge  and  section,  together  with  any  amendments  thereto,  denning  the 
offense  and  stating  the  punishment  therefor. 

J.  When  more  than  one  year  has  elapsed  since  the  commission  of  the  crime, 
a  full  explanation  must  be  given;  and  upon  an  application  where  no  indict- 
ment has  been  found,  the  reasons  therefor  must  be  stated. 

1.  In  cases  of  false  pretenses,  embezzlement  or  forgery,  and  all  offenses 
known  as  such  prior  to  the  enactment  of  the  Penal  Code,  the  affidavit  of  the 
principal  complaining  witness  or  informant  that  the  application  is  made  in  good 
faith,  for  the  sole  purpose  of  punishing  the  accused,  and  that  he  does  not  desire 
or  expect  to  use  the  prosecution  for  the  purpose  of  collecting  a  debt,  orforany 
private  purpose,  and  will  not  directly  or  indirectly  use  the  same  for  any  of  sail 
purposes. 

2.  Proof  by  affidavit  of  facts  and  circumstances  satisfying  the  Executive  that 
the  alleged  criminal  has  fled  from  the  justice  of  the  State,  and  is  in  the  Stale 
on  whose  Executive  the  demand  is  requested  to  be  made,  must  be  given.  No 
mere  unsupported  allegation  will  be  received  or  accepted  as  conclusive  upon 
this  point.  In  addition  to  the  facts  and  circumstances  required,  it  must  affirma- 
tively appear  what  the  occupation  of  the  accused  at  the  time  of  flight  was; 
whether  lie  was  a  iesideut  or  only  in  the  State  trans:ently;  whether  he  wi* 
married;  when  the  alleged  fugitive  left  tJe  State,  and  in  general  the  previous 
history  of  the  accused  so  far  as  it  can  be  ascertained  —  in  short,  the  affiant's 
yeasons  for  his  belief  that  the  accused  is  a  fugitive  from  justice,  and  whether  he 
is  in  the  surrendering  State  transiently,  or  making  it  his  residence,  and  his  occu- 
pation therein.  If  the  affidavit  be  not  made  by  the  district  attorney  or  some 
public  officer,  the  district  attorney  must  certify  that  the  affiant  is  a  respectable 
person  and  entitled  to  credit. 
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8.  If  an  indictment  has  been  found,  certified  copies,  in  duplicate,  must 
accompany  the  application. 

4.  Ir  an  indictment  has  not  been  found  the  facts  and  circuvistances  showing 
the  commission  of  the  crime  charged,  and  that  the  accused  perpetrated  the 
same,  must  be  shown  by  depositions  taken  before  a  magistrate  (&  notary  public 
is  not  a  magistrate  within  the  meaning  of  the  statutes)  in  support  of  an  in- 
formation which  must  always  be  furnished  in  such  case,  and  no  application 
will  be  received  or  considered  which  is  based  on  an  information  standing  by 
itself.  Conclusions  will  not  be  considered  except  in  connectiou  with  the  factt 
and  circumstances  from  which  they  are  drawn. 

5.  If  the  crime  of  forgery  is  charged,  an  atlidavit  of  the  person  whoso  name 
is  alleged  to  have  been  forged,  must^be  produced,  or  its  absence  satisfactorily 
explained. 

6.  If  the  crime  charged  is  seduction,  corroborative  evidence  must  be 
furnished  by  allidavit  of  one  or  more  witnesses  taken  before  a  magistrate 
whether  an  indictment  has  been  found  or  not. 

7.  Except  as  to  the  whereabouts  of  the  accused,  the  sources  of  information 
and  belief  stated,  must  be  given  and  the  reason  why  such  information  is  not 
verified  by  the  person  possessing  it  stated. 

8.  It  should  he  shown  that  a  warraut  has  been  issued,  and  duplicate  certified 
copies  of  the  same,  together  with  the  returns  thereto,  must  be  furnished  upon 
an  application. 

9.  lu  all  eases  of  extradition  where  the  fugitive  is  beyond  the  jurisdiction  of 
the  Uuited  States,  the  application  must.  inUie  first  instance,  be  presented  to 
the  Governor.  All  such  papers  must  be  presented  in  triplicate,  and  conform 
to  the  foregoing  rules.  The  triplicate  copies  must  each  be  certified  by  ihe 
mas/iatrate  an  1  must  each  contain  a  copy  of  the  information,  of  the  depositions 
in  support  thereof,  and  of  a  warrant  issued  thereon  against  the  accused  for  the 
offense  charged.  Triplicate  copies  of  all  papers  are  absolutely  necessary.  In 
foreiirn  countries  indictments  are  not  recognized  and  are  absolutely  useless. 

In  Canadian  extradition  each  of  the  three  sets  of  the  papers  required  must 
contain  one  of  the  three  triplicate  copies  of  the  information,  depositions  and 
one  of  the  three  triplicate  original  warrants  issued  thereupon;  also  each  origi 
nal  warrant  must  be  accompanied  by  a  copy  of  itself,  and  all  certified  in  the 
form  given  on  page  145,  sixth  Moafc's  English  Reports.  Follow  closely  the 
practice  given  in  this  volume,  pages  144-147. 

A  c  >py  of  tin  rules  governing  United  States  extradition  will  be  furnished  on 
application  to  the  State  Department  at  Washington. 

10  Applications  will  not  be  considered  unless  it  affirmatively  appears  that 
the  alleged  fugitive  was  in  this  State  at  the  time  of  the  commission  of  the 
offense.     Extraterritorial  crime  is  not  within  the  extradition  laws. 

11.  The  official  character  of  the  officer  taking  the  affidavits  or  depositions  and 
of  the  officer  who  issued  the  warrants  must  be  duly  certified. 

12.  The  district  attorney  asking  a  requisition  must,  within  six  mouths,  unless 
sooner  requested,  after  it  is  issued,  make  a  return,  accompanied  by  the  affidavit 
of  the  agent  named  therein,  fully  stating  all  proceedings  had  thereunder  and 
upon  the  information  or  indictment  on  which  the  same  was  based. 

l:J.  The  Governor  of  this  State  will  deliver  over  to  the  Executive  of  any 
other  State  or  Territory  persons  charged  therein  with  crime,  only  when  the  de- 
mand is  accompanied  by  documents  and  proofs  which  are  in  accordance  with 
the  extradition  laws. 

14.  Upon  the  renewal  of  an  application,  for  example:  on  the  ground  that  the 
fugitive  has  fled  to  another  State,  not  having  been  found  in  the  State  on  which 
the  first  was  granted,  new  papers  in  conformity  with  the  above  rules  must  be 
furnished. 

1").  All  rules  heretofore  issued  by  the  Executive,  in  the  matter  of  the  extra- 
dition  of  fugitives  from  justice,  are  hereby  abrogated. 

Appro ved  January  1,  1892. 

ROSWELL  P.  FLOWER. 

Governor. 
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Restoration  to  Citizenship. 

STATE  OF  NEW  YORK, 
Executive  Chamber, 
Albany,  October  12,  1885. 


\ 


Applications  for  restoration  to  citizenship  may  be  made  at  such  time  after 
discharge  from  imprisonment  as  the  Executive  shall  deem  reasonable,  under 
the  following  regulations: 

I.  All  applications  must  be  presented  by  petition,  which  should  be  written 
in  a  distinct  hand,  subscribed  and  sworn  to  by  the  applicant. 

II.  Give  full  name  and  alias  in  Roman  letters,  for  example.  JOHN  DOE. 

III.  The  petition  must  give  the  following  particulars  of  the  conviction: 
1.  The  place  and  count}'.  2.  The  crime.  3.  The  court.  4.  Name  of  judge  and 
district  attorney,  if  known.  5.  The  date  of  sentence.  6.  The  date  when  re- 
ceived in  prison.  7.  The  term.  8.  The  amount  of  reduction  of  Mrnteiu-!* 
earned  by  good  conduct.  9.  The  date  of  discharge.  10.  The  name  of  prisnu 
or  penitentiary.  11.  Place  of  residence  at  time  of  conviction.  12.  The  alia* 
given  on  conviction. 

IV.  The  petition  must  state  if  any  previous  application  has  been  made  for 
restoration. 

V.  The  certificate  of  prison  officials  upon  discharge  from  prison,  showing 
that  the  applicant  earned  reduction  of  sentence  for  good  conduct,  must  be  pro- 
duced, or  its  absence  satisfactorily  explained. 

VI.  A  certified  copy  of  the  sentence  or  record  of  conviction  must  be 
furnished. 

VII.  If  the  applicant  has  a  family,  the  petition  must  so  state. 

VIII.  The  petition  must  fully  give  the  history  and  occupation  of  the  appli- 
cant since  his  discharge  from  prison,  to  the  date  of  the  application. 

IX.  The  petition  must  be  accompanied  by  letters  from  reputable  persons  and 
employers,  if  any,  who  have  I  een  acquainted  with  the  applicant  since  his  dis- 
charge from  pris6n,  showing  that  he  has  lived  a  life  of  sobriety,  industry  and 
houesty,  and  that  if  he  has  a  family,  he  has  faithfully  cared  fbr  it  to  the  best 
of  his  ability. 

X.  Upon  the  renewal  of  an  application,  new  papers  in  conformity  with  tie 
above  must  be  furnished. 

XI.  If  the  applicant  has  been  convicted  of  an  offense  or  offenses  other  than 
that  fur  which  he  seeks  restoration,  he  must  so  state,  give  the  particulars  re- 
quired by  Rule  III  in  each,  and  comply  with  Rule  VI.  A  restoration  to  citi- 
zenship covers  only  the  particular  offense  therein  recited. 

XII.  By  reason  of  the  pressing  engagements  of  the  governor  during  the 
session  of  the  legislature,  and  for  thirty  days  thereafter,  no  application  will  I* 
considered  or  decided  during  that  period,  but  applications  will  be  received  at 
any  time,  and  considered  in  the  order  of  their  presentation,  after  the  period 
above  mentioned. 

XIII.  Applications  must  be  indorsed  with  the  name  and  post-office  address 
(with  street  and  number,  if  any,)  of  the  person  with  whom  correspondence 
may  be  had  concerning  the  restoration,  and  to  whom  the  writ,  if  granted,  may 
be  mailed. 

XIV.  Papers  must  be  separately  prepared  in  accordance  with  the  above  rules 
for  each  applicant  for  restoration. 

18... 

To  the  Governor  of  the  State  of  New  York: 

I  hereby  make  application  for  restoration  to  citizenship. 

Mv  full  name  is  [Give  name  and  alias  in  Roman  letters,  for  example, 

JOHN  DOE.     See  Rule  II] ;  the  name  I  gave  on  conviction  was 

;  I  was  convicted  in  the  county  of of  the  crime  of in 

the  court  of ,  Hon    ,  Judge,  presiding;  prosecuted  by 

district  attorney;  sentenced ,  18. . ;  received  in prison,  county 
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penitentiary ,  18. . ;  for  the  term  of    years months, 

line,  $•    . . ;  earned years, months, days  for  good 

conduct,  and  was  discharged  i herefrom   18..     (See  Hule  111)    1 

have  not  been  convicted  of  any  other  offense  except  as  follows  [If  convicted  of 
any  other  offense  or  offenses  give  particulars  as  required  by  Rule  XI]: 

I  made  a  previous  application  for  restoration  to  citizenship  on  or  about 

,  18. .     (See  Kule  IV.;    At  the  time  of  my  conviction  1  resided  at  (see 

Rule  111) 

My  history  and  occupation  from  the  date  of  my  discharge  from  prison  to  this 
date  have  been  as  follows  (see  Hule  VIII) 


Annexed  hereto  nnd  forming  a  part  of  this  application  is  my  certificate  of 
discharge  from  prison,  showing  that  I  earned  a  reduction  of  my  sentence  for 
good  conduct  therein  (see  Hule  V) 

and  letters  from  reputable  persons,  among  them  those  of  my  employers  since 
my  discharge  from  prison,  who  have  been  well  acquainted  with  me  since  that 
date,  showing  that  I  have  livid  a  life  of  sobriety,  industry  and  honesty  (see 
Hule  IX),  and  that  I  have  faithfully  cared  for  niy  family  to  the  best  of  my 
ability,  which  consists  of  the  following  persons:  (>ee  Hule  VII) 


Annexed  hereto  and  forming  a  part  of  this  application  is  a  certified  copy  of 
my  sentence  or  record  of  conviction.     (See  Rule  VI.) 

...    [Petitioner  sign  name  lure] 

STATE  OF > 

County  op   f 

being  duly  sworn,  says  that  the  foregoing  petition  is  true 

to  his  own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  <  n 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true.  (See 
Rule  I.) 

[Petitioner  sign  name  here.] 

No street, 

Subscribed   and  sworn  to  before  me,  ) 
this dayof 18..      J 

,18.. 

■ 

[Endorsement  on  back.] 
Rules  and  Application  for  Restoration  to  Citizenship  of 


Correspondence  may  be  had  with,  and  the  restoration,  if  granted,  may  be 
mailed  to 


No street, 

,  New  York. 
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Pardon  and  Commutations. 

STATE  OF  NEW  YORK,        ) 

Executive  Chamber,  I 

Albany,  January,  1892. ) 

RULES  GOVERNING  APPLICATIONS  FOR  PARDONS   AND  COMMUTATIONS  OP  SEN- 
TENCE. 

1.  All  applications  and  accompanying  documents  should  be  written  in  a  dis- 
tinct hand,  and  include  the  following  papers,  information  and  statements  pre- 
pared as  hereinafter  described. 

a.  Certified  copy  of  the  record  of  conviction. 

b.  The  full  name  of  the  person  for  whom  clemency  is  asked,  accurately 
spelled  in  Roman  Capital  letters,  f>r  example:  JOHN  DOE — and  the  alias  (if 
any),  under  which  he  may  have  been  convicted,  together  with  the  names  of 
any),  under  which  he  may  have  been  convicted,  together  with  the  names  of 
those  persons  (if  any)  charged  to  have  been  connected  with  the  same  offense, 
and  a  statement  as  to  whether  the  applicant  has  been  previously  convicted,  and 
if  so,  of  what  offense,  and  the  sentence  therefor.  . 

2.  Applications  must  be  indorsed  with  the  name  and  post-office  address  (with 
street  and  number,  if  any)  of  the  person  with  whom  correspondence  may  be 
had  concerning  the  pardon  or  commutation. 

3.  Applications  will  not  be  received  which  contain  the  names  of  more  than 
one  person  for  whom  clemency  is  asked.  « Papers  must  be  separately  prepared 
in  each  individual  case. 

4.  A  brief  statement  of  the  grounds  upon  which  the  application  is  based-a 
schedule  of  papers — the  facts  to  sustain  the  grounds  in  the  form  of  a  history  of 
the  case — a  brief  abstract  of  the  evidence  as  taken  upon  a  preliminary  examin- 
ation, or  before  a  coroner's  jury,  if  no  trial  was  had,  or  upon  the  trial,  and 
letters  from  responsible  persons  in  the  community  where  the  crime  was  com- 
mitted, must  be  furnished. 

5.  All  facts  relied  upon  to  sustain  any  allegation  as  a  ground  for  cleinencr 
(other  than  certificates  of  prison  officials,  which  are  only  furnished  at  the  re- 
quest of  the  governor),  must  be  proved  by  affidavit. 

6.  In  applications  based  upon  the  grounds  of  a  mistrial,  or  improper  convic- 
tion, the  allegations  must  be  sustained  by  such  reasons  and  evidence  as  would 
have  been  a  good  ground  for  a  new  trial,  and  in  applications  based  upon  the 
ground  of  newly  discovered  evidence,  the  evidence  must  be  such  as  would,  in 
all  probability,  have  produced  an  acquittal  on  a  second  trial;  and  where  the 
court  has  overruled  any  motion  for  a  new  trial,  based  upon  any  of  the  foregoing 
grounds,  such  questions  will  not  be  reconsidered,  except  on  the  recommendf- 
tion  of  the  judge  before  whom  such  motion  was  heard. 

7.  No  abstract  of  evidence  as  taken  on  a  preliminary  examination,  or  before 
a  coroner's  jury,  or  upon  a  trial,  twill  be  received  or  cons'dered  unless  it  be 
approved  by  the  judge  before  wh'>m  a  plea  of  guilty  was  entered,  or  who  pre- 
sided at  the  trial,  or  by  the  district  attorney  of  the  county  in  which  the  con- 
viction wras  had.  with  an  indorsement  that  it  is  in  all  respects  a  fair  statement 
of  the  case. 

8.  In  cases  other  than  capital,  where,  in  the  discretion  of  the  governor,  it  is 
necessary  to  tile  the  whole  evidence  as  taken  upon  the  trial,  it  must  be  aocom 
panied  by  a  brief  or  abstract  having  reference  to  the  original  pages,  and  in- 
dorsed by  one  of  the  court  officers  as  required  by  Rule  7. 

9.  No  application  that  has  been  refused  will  be  reconsidered,  unless  substan- 
tial grounds  for  reopening  the  case  are  formally  presented  in  writing  in  the 
manner  above  set  forth. 

10.  Under  the  statutes  of  the  state  of  New  York,  notice  is  not  required  to 
be  given  to  court  officers.  In  all  instances  such  officers  are  notified  from  the 
executive  chamber  of  the  application,  and  are  requested,  among  other  thines 
to  give  such  opinion  on  the  merits  of  the  application  as  they  may  deem  proper. 
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to  set  aside  indictment 151 
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for  new  trial 173 
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Abgumbnt. 

notice  of All 

AXTACHMENT. 

against  witness  disobeying  subpoena  In  special  sessions 287 

against  witness  disobeying  sabposna  in  polios  court . 237 

against  witness  in, generally 280 
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Attachment — Continued.  Form. 

return  to,  by  coroners 261 

for  disobeying  subpoena  as  for  contempt 23T 

(See  Bastardy;  Coroner's  Inquest;  Grand  Jury.) 

Authentication. 

of  statement 120 

of  testimony 121 

B. 
Bail. 

to  special  sessions 257 

certificate  denying  application  for 122,  163,  21ft 

id.,  granting  bail 113,  215 

by  police  officer 213 

notice  of  application  for  in  cities 21T 

justification   of 218 

after  indictment 221 

deposit  instead  of 222 

after  re-arrest 225 

application  for  remission  of  forfeiture 226 

order  remitting  forfeiture 227 

order  vacating  estreature  of 228 

undertaking  of 135 

order  allowing  or  disallowing 132,  219 

order  to  discbarge  prisoner  on  giving  bail 220 

order  for  recommitment  after  forfeiture  of  bail 350 

undertaking  of  bail  on  recommitment 225 

order  for  on  commitment 132 

bail  to  appear  before  justice Ut> 

deputation  to  arrest  by  surety 224 

complaint  on  estreated  bail 229 

complaint  on  estreated  baiL 229 

on  appeal 366 

before  indictment 887 

Bastardy  Proceedings. 

application  to  inquire  regarding  charge  of 280 

examination  of  mother  of,  before  birth 281 

after  birth 283 

warrant  of  arrest  of  father  of  bastard. 284,  282 

indorsement  to  be  made  on  warrant,  etc 285 

indorsement  to  be  made  where  warrant  is  executed  in  another  county..  2& 
undertaking  in  bastardy  case,  when   warrant  is  executed  in  another 

county 287 

similar  bond  to  special  sessions 289 

certificate  to  be  indorsed  on  warrant  on  discharge 28S 

subpoena  in 29»> 

order  of  filiation  in 291 

bond  on  appeal 29* 

warrant  to  seize  property  of  absconding  father  or  mother 3u"> 

warrant  of  commitment,  in 2iU 

of  discharge  in 2f  rt 

summons  to  mother  of  bastard  child 298,  299 

i       order  to  compel  mother  to  support 3i*> 

warrant  to  commit  mother  of  bastard 301 

warrant  to  commit  mother  for  refusing  to  disclose  name  of  father 297 

order  reducing  amount  directed  to  be  paid  by  father 302 

notice  by  superintendent  of  poor,  etc.,  of  motion  to  increase  amount 

named  in  order  of  filiation 303 

notice  to  overseers,  etc.,  to  reduce  amount 904 

notice  of  appeal  in,  from  order  of  filiation 3W 

subpoena  on  appeal 307 

Bench  Warrant. 

general  form 150,356,860,865 

indorsement  ou,  in  bailable  case 150 

indorsement  on,  in  taking  bail 865 

order  for 855 
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Bond.  Form. 

for  adjournment 192 

id.,  in  bastardy  case 287 

to  change  venue  in  libel  cases 24 

Bill  of  Exceptions. 

exceptions,  bill  of . 169 

notice  to  settle 170 

order  enlarging  time  to  settle 171 

settling  exceptions 172 

c. 

Calendar. 

of  prisoners  at  jail 4 

Certificate. 

Certificate  of  bail. 

of  execution  of  death-warrant 203 

of  judge  as  to  reasonable  doubt,  etc 210 

denying  application  of  bail 163,  216 

granting  application  for  bail 113,  215 

of  conviction 250 

to  be  added  to  mittimus 254 

to  be  indorsed  upon  warrant  upon  discharge  in  bastardy  case 296 

of  deposit  instead  of  bail 222 

of  surrender  of  bail 223 

county  clerk's  of  official  character  of  district  attorney 276 

of  magistrate  in  requisitions 278 

county  clerk's  of  magistrate's  official  character 279 

of  conviction  of  vagrant 322 

of  conviction  of  disorderly  person 335 

Challenge. 

to  panel , 851 

for  actual  bias 862 

for  implied  bias..... 868 

Citizenship. 

restoration  to •••••• 883 

Clerk.  County. 

certificate  to  be  attached  to  application  for  requisition 270,  279 

statement  of  convictions  by 355 

Commissioners. 

inquisition  of,  in  cases  of  insanity 190 

oath  of...  18C' 

Commission: 

affidavit  on  application,  to  examine  insane  defendant 186 

petition  for  commission  for 187 

order  appointing 189 

inquisition  of 189(a) 

notice  to  district  attorney  by 190 

Commit. 

order  to  commit 118,  133 

Commitment. 

form  of 118,188,  858 

order  for  commitment  without  bail 131 

for  further  examination 126 

of  fugitive  from  another  state 102 

on  charge  of  intoxication 253 

to  special  sessions 255 

in  default  of  sureties  to  keep  the  peace. 16,  333 

Complaint, 

against  apprentice  or  servant. 839 

upon  estreated  bail 229 

against  master 339a 

against  vagrant 308,808a 

Compromise  of  Misdemeanor. 

acknowlortorment  of  satisfaction  by  prosecutor ••««.,.«••  1A£S 
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Compromise  of  misdemeanor— Continued.  Form. 

order  for  discharge  on 241 

order  discharging  recognizance  on 242 

Conviction. 

certificate  of 250 

record  of,  by  court , 249 

id.,  no  request  regarding  trial 250 

clerks  statement  of  convictions 355 

Contempts.     (See  Attachment) 

Coronet*. 

statement  to  supervisors 2te 

subpoena  by   260 

oath  to  foreman  of  coroner's  jury 257 

of  other  jurors 258 

return  to  attachment  by  coroner 262 

warrant  of 261 

recognizance  of  witness  at  inquest 263 

warrant  of  commitment  by 266,  871 

inquest  of 254,  265 

testimony  taken  and  to  be  annexed 265 

Corporation: 

summons  on 243 

affidavit  of  serving  summons  on 243 

Criminal  Statistics,  356.  *    ' 

D. 

Death  Warrant. 

warrant,  death 177 

certificate  of  execution  of 202 

Demurrer. 

to  indictment l.vi 

Discharge. 

order  of,  when  defendant  is  in  jail 125 

for  want  of  evidence in 

on  compromise  of  crime 241 

Disorderly  Child. 

information  against , 313 

Disorderly  Person. 

complaint  against 3' -8a 

warrant  for £OT 

return  fo  warrant  against 330 

commitment  of &J5 

warrant  to  commit  for  not  giving  security  to  support  wife  and  children  352 
certificate  of  conviction 335 

District  Attorney. 

application  of,  to  governor  for  requisition 274,  275 

precept  to  oyer  and  terminer 1 

proclamation  on  precept 2 

notice  to,  of  execution,  commission  of  insanity 190 

statement  of  conviction  by  notice  to,  of  commitment  of  fugitive 103 

E. 

Execution. 

invitation  to  persons  to  be  present  at  execution 202 

Extradition . 88$ 

F. 

Filiation. 

order  of ....291,  295 
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Fugitive.  Form. 

warrant  of  arrest  of  fugitive  from  another  state • 101 

commitment  of  fugutive ,  102 

notice  to  district  attorney  of  commitment  of  fugitive »-.*•-•  ■  103 

notice  to  governor • ,  .    104 

G. 

GOVERNOR. 

district  attorney's  application  to,  for  requisition 

Grand  Jury. 

oat  h  of  witness  before 146 

oath  of  foreman 143 

oath  of  jurors 144,  145 

order  to  draw 140 

order  for  board  of  supervisors  to  draw   141 

indorsement  of  cierk  of  board  upon 142 

H. 

Habeas  Corpus. 

application  for 344,  346 

writof 345,  347 

I. 

Impeachment. 

articles  of 5 

summons  to  court  of ft 

oath  to  members  of  court 7 

writ  and  process  of  court 8 

Indictment. 

affidavit  for  removal  and  stay 157,  3f>l 

for  stay 160 

general  form  of  149 

affidavit,  to  set  aside  indictment 151 

order  setting  aside  indictment 152 

order  of  discharge,  if  new  indictment  be  not  found 153 

demurrer  to 154 

order  removing  to  another  court 9,  159 

against  corporation,  See  Crim.  Code,  §  681. 

Indorsement. 

indorsement  on  warrant  where  defendant  is  to  be  arrested  in  another 

county Ill 

to  be  made  on  statement  and  deposition  of  defendant  on  discharge  ....  124 

on  statement  and  deposition  where  crime  is  bailable 129 

on  statement  and  deposition  where  defendant  is  believed  to  be  guilty. .  127 

where  crime  is  bailable  and  bail  is  taken 129 

where  defendant  is  believed  to  be  guilty,  and  crime  is  not  bailable 128 

on  deposition  when  bail  not  taken 1-50 

to  be  made  on  warrant  in  bastardy  case  when  arrest  is  made  in  another 

county 286 

of  indictment 147 

when  no  bill  found    148 

Information. 

general  form  of 25 

for  false  pretenses 43 

for  misdemeanor  or  felony 44,  7S 

for  dog  fighting O-'t 

for  an  affray 2<i 

cruelty  to  animals  and  neglect 30 

for  bigamy 47 

for  assault  and  battery 29 
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Information— Continued.  Form. 

for  keeping  disorderly  house 41 

for  violat ing  city  ordinance* •  •  • 61 

for  breach  of  peace 48 

foi  assaulting  an  officer 34 

for  acts  tending  to  create  breach  of  peace 49 

for  pe  r j  ur y 82 

for  arson 27 

for  arson,  second  and  third  degrees 28 

for  refusing  aid  to  an  officer 88 

for  interfering  with  officer 68 

for  larceny 70 

for  burglary,  first  degree,  and  larceny 50 

for  larceny  from  the  person 71 

for  robbery,  first  degree 1*0 

for  burglary  and  larceny M 

for  receiving  stolen  goods 86 

for  libel 72 

for  assault  with  sharp  and  dangerous  weapon 46 

for  seduction 91 

for  forgery *> 

against  disorderly  person  under  §  899,  Code  Crim.  Proa ;  sabd.  1 329 

under  subd.  2 52 

under  subd.  3 53 

under  subd.  5 *4 

under  subd.  6 55 

under  subd.  7 56 

under  *  ubd.  8 57 

under  subd.  9 58 

against  habitual  criminal  under  Code  Crim.  Proa,  §  512,  subd.  1 59 

against  vagrant  under  Code  Crim.  Proa,  §  887,  subd.  1 3ns 

under  subd.  4 .310 

under  subd.  7 811 

under  subd.  8 309 

against  disorderly  child 40 

against  person  selling  chattels  under  Laws  1868,  chap.  280 92 

against  person  selling  material  left  for  manufacture,  under  L.  1881 93 

against  hghting  animals S3 

against  reckless  driving K# 

against  keeping  gambling  place 68 

against  keeping  place  for  fighting  dogs,  etc 42 

against  confining  milch  cows  in  crowded  inclosure.  under  Laws  of  1864.    35 

against  abandoning  maimed  creature  in  public  place. ...  62 

against  wrong  relating  to  public  moneys 353 

against  person  permitting  child  to  beg 60 

against  selling  mortgage,  personal  property 94 

against  setting  on  foot  fights  among  game  animals 39 

against  permitting  a  place  to  be  kept  for  fighting  dogs,  etc .,  under  Laws 

of  1867 37 

against  person  arrested  without  warrant  for  committing  felony 114 

against  public  intoxication 85 

for  assault  with  intent  to  ravish  a  woman  of  ten  years  and  over 32 

for  seizure  of  gambling  apparatus 67 

for  assault  with  intent  to  kill 30 

against  child  begging 314 

for  assault  with  intent  to  ravish  a  child &J 

for  killing  unborn  quick  child 61» 

for  rescuing  a  prisoner W* 

for  female  under  sixteen  in  house  of  prostitution S4 

for  search  warrant 268,269.  373 

against  truant  child 313 

•gainst  crime  of  mayhem 76 

lor  assault  with  intent  to  kill  with  firearms 31 

for  murder  with  design HI 

y       for  embezzlement     :*»57 
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Chformation— Continued.  Form. 

for  malicious  trespass 74 

for  overdriving,  etc 38 

for  manslaughter  first  degree 75 

for  allowing  disabled  animals  to  lie  in  highways 64 

for  carrying  creatures  in  a  cruel  manner 65 

for  murder  committed  in  commission  of  felony 80 

for  murder  committed  by  act  dangerous  to  others,  Laws  1876 79 

for  malicious  mischief,  Laws  1877 73 

inquests.     (See  Coroner.) 

NQUISITION. 

general  form  of 189 

of  commission  on  insane  person 185 

Insanity. 

inquisition  on  190 

order  of  court  when  jury  find  defendant  insane  before  trial 192 

order  of  court  when  person  is  acquitted  for 168 

order  of  court  when  person  is  found  insane  by  commission 191 

id.,  appointing  commission  in  caseof 189 

order  inquisition  of  commission  on 17S 

verdict  of  jury 1G7 

NTOXICATION. 

information  for  public  intoxication 85 

warrant  to  commit  for 253 

j. 

UDOMENT. 

of  court  of  special  sessions 248 

URY. 

order  directing  to  be  summoned 245 

uroks. 

oath  of 246 

rRAND   JlTRY. 

transfer  of  cases  to  from  special  sessions 341-343 

N. 

ew  Trial. 

order  granting 4ri0 

affidavit  for 173 

OTICE. 

to  settle  bill  of  exceptions 170 

to  district  attorney  of  motion  is  arrest  of  judgment 175 

notice  of  appeal  by  defendant 204 

id.,  by  people 205 

affidavit  for  publication  of  notice  of  appeal 200 

of  application  for  certificate  of  reasonable  doubt 2(H) 

of  argument 211 

by  superintendent  or  overseer  of  the  poor  that  application  will  be  to.   . 

increase  amount  in  bastardy  case .°>02 

to  reduce  amount 3')4 

of  appeal  from  order  of  filiation ?A*6 

to  district  attorney  of  execution  commission  in  case  of  insanity  (a) HO 

to  person  liable  to  support 3.17 

of  motion  for  removal  of  indictment 158 

of  inquisition  as  to  insane  convict 179 

of  application  for  bail  in  cities 217 

of  application  for  remission  of  forfeiture  of  bail 22ft 

of  application  to  send  case  to  grand  jury  from  special  sessions 241 


ot  interpreter 

Order: 

setting  aside  indictment 

removing  indictment 

to  bring  prisoner  sentenced  to  death,  before  the  cou 

to  remove  case  to  grand  jury  under  §  57,  Cr.  Code . 

for  attendance  of  witnesses  who  are  without  the  co 

of  discharge  if  new  indictment  be  not  found  

that  arrest  be  made  on  Sunday 

enlarging  time  to  settle  bill  of  exceptions 

on  publication  of  notice  of  appeal 

of  reversal  and  ordering  new  trial 

of  justice  as  to  notice  to  be  served  on  district  attor 
bail 

allowing  or  disallowing  bail 

to  discharge  prisoner  on  giving  bail 

order  for  recommitment  on  forfeiture  of  bail 

to  examine  witness  conditionally 

directing  jury  to  be  summoned 

of  filiation  in  bastardy 

to  comi>cl  mother  to  support  bastard  child 

reducing  amount  to  be  paid  by  father  of  bastard. . . . 

warrant  for  seizure  of  property  of  absconding  fathe; 

declaring  habitual  criminal 

of  court  when  prisoner  is  acquitted  on  ground  of  in 

order  of  court  appointing  commission  to  inquire  int 

when  com  mission  find  him  insane 

for  order  to  support  poor  relative 

compelling  relative  to  support 

on  application  removing  indictment 

order  granting  stay  on  removal  of  indictment 

to  commit 

for  sessions 

that  witness  give  security  for  his  appearance 

to  draw  grand  jury 

when  defendant  acquitted  on  the  ground  of  insanity 

Pardons  and  Commutations 

Plka: 

of  guilty 

of  demurrer 

of  guilty  of  lesser  crime 

of  not  guilty 

of  former  acquittal 

of  insanity 
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•bkcept:  Form# 

district  attorney's  precept  to  oyer  and  terminer 1 

proclamation  on ***         o 

return  to .."...!.!.!".!. !1!«I!^1"!!!".!I!"!!!". ".".".    3 

"RI80NER8! 

calender  of ,  at  jail 4 

order  of  court  when  prisoner  is  acquitted  on  ^und*  of  insanity/.. ..7.7. ".  168 

BOCLAMATION. 

on  district  attorney's  precept 2 

Publication; 

affidavit  for  publication  of  notice  of  appeal 206 

order  of 207 

affidavit  of  publication 208 

'beqnancy: 

inquisition  on 200 

inquiry  into  pregnancy  of  female  sentenced  to  death 193 

subpoena  of  district  attorney  in '. .  194 

oath  to  juror  in 194 

oath  of  challenged  juror 197 

oath  to  witness 19g 

oath  to  interpreter 199 

R. 

^cognizance: 

of  disorderly  person 330 

for  support  of  wife  and  children 331 

for  good  behavior  of  disorderly  person 332 

id.,  taken  after  commitment 33*2 

order  to  discharge,  on  settlement  In  misdemeanor 241 

by  witness  at  coroner's  inquest 263 

to  accompany  order  on  removal  of  indictment ] 02 

to  keep  the  peace In 

complaint  on  estreated  recognizance 229 

Lkmoval  of  Indictments. 

notice  of  motion  for  the  removal  of  an  indictment  from  court  of  ses- 
sions to  oyer  and  terminer 158 

application  for  removal  of  indictment  before  trial 157 

order  on  application  removing  indictment  from  sessions  to  oyer  and 

terminer 159 

recognizance  to  accompany  order  removing  indictment 162 

affidavit  to  obtain  order  for  stay 160 

order  granting  stay 161 

IBTURN. 

to  warrant  of  arrest 97,  859 

where  all  defendants  cannot  be  found 97 

when  magistrate  is  absent 98 

when  magistrate  has  gone  out  of  office 99 

against  disorderly  person 330 

to  warrant  for  felony 330 

to  service  of  subp<jena 235 

toattachment  of  coroner 262 

to  district  attorney's  precept 3 

by  sheriff  of  resisters 21 

Inquisition. 

rules  for  requisition 274 

district  attorney's  application  for 275 

affidavit  to  accompany 377,  875 

for  military  aid ........20,    22 

application  for 87S 

boT  Act. 

return  of  names  of  aiders  and  abettors  under  riot  act 28 

call  for  military  to  suppress 23 

20 
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s. 

Seahch  Warrant.  Fwrui 

information  for » 2tS8s  2$ 

search  warrant,  form  of 2fW 

return  to £7- 

in  ventory  and  affidavit  thereto 274 

receipt  for  property  taken  under £1 

Skckktaky  of  State. 

clerk's  statement  of  convictions  to 35 

Sheriff's 

return  to,  district  attorney's  precept 3 

proclamation  on  district  attorney's  precept 1 

calendar  of  prisoners  in  jail 4 

requisition  for  military  aid 2ty  22 

certificate  of  resisters 21 

criminal  statistics,  report  of 355 

Special  Verdict. 

form  of 1(35 

notice  of  argument  on 106 

Sum'cexa.  •  3$ 

of  justice  of  special  sessions 29) 

to  investigate  whether  or  not  crime  has  been  committed 232 

duces  tecum 234 

under  sect  ion  612 231,  88 

service  of,  return  to 25 

by  coroner 28* 

in  bastardy  case ft) 

subpoena  on  appeal  in  bastardy  case 307 

for  a  grand  jury 331 

ret  urn  to 23a 

proof  of  service  of 232 

in  commission  of  sanity  of  defendant 1S3 

Statement. 

statement  of  defendant,  general  form 119 

authentication  of 120 

of  questions  of  justice 115 

Stay. 

affidavit  for IS) 

order  granting 161 

certificate  for  on  appeal 210 

Summons. 

to  corporation 843 

affidavit  of  serving  on 243 

to  mother  of  bastard  child 288-48 

summons  to  parent  to  attend  examination 4 915 

to  master 839b 

to  court  for  trial  of  impeachments 6 

Surety. 

justification  of 2fl 

Surety  op  the  Peace. 

information  for  the  purpose  of  obtaining  surety  of  the  peace H 

examination  of  complaint  on  foregoing  information 1* 

warrant  of  arrest  on  against  person 12 

warrant  of  arrest  to  keep  the  peace  against  property $ 

recognizance  to  keep  the  peace 15 

warrant  of  commitment  where  prisoner  refuses  to  give  surety ** 

similar  warrant  where  offense  was  committed  in  presence  of  magistrate  A 
warrant  to  release  prisoner  commited  under  either  of  the  foregoing 

warrants tf 

discharge  for  want  of  evidence •i!!imi!!!i! ^ 
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T. 

kbtimobtt.                                                                                                Form, 
authentication  of • 121 

u. 

KDERTAKING. 

deputation  to  arrest  endorsed  on 224 

to  appear  before  magistrate  issuing  warrant  when  taken  in  another 

county 112 

to  grand  jury  in  case  triable  at  sessions 135 

of  witness  to  appear,  etc.,  without  sureties 130 

of  witness  to  appear  etc.,  with  sureties 137 

after  indictment 2*2i 

of  bail  on  recommitment 354 

to  special  sessions 110 

to  sessions  or  oyer  and  terminer 221 

to  be  taken  by  justice  in  bastardy  case,  etc 287,  289 

undertaking  of  parent,  master  of  guardian  or  vagrant  child 317,  316 

of  master  for  appearance 339c 

of  clerk  or  apprentice,  etc     339d 

to  be  ffiv' n  bv  mother  of  bastard,  etc 375 

to  keep  the  peace T 7. 16 

v. 

Taorant. 

information  against 806,  312 

warrant  against 312 

warrant  to  commit 323 

to  commit  on  plea  of  guilty 324 

after  trial,  plea  of  not  guilty 323 

engagement  of  parent,  master  or  guardian  of  vagrant  child 317 

undertaking  of  parent  of 316 

summons  to  parent  of 315 

certificate  of  conviction,  vagrant 322 

r*NIRE. 

for  jury  in  special  sessions 245 

rKKDICT. 

special 165 

insanity 167 

w. 

Paiyer. 

entry  of,  by  justice 120  201 

Warrant. 

warrant  of  arrest — general  form 0."> 

returns   on 97,  98,  99,  1 11 

proof  of  justice's  signature 1 10 

that  may  be  on  Sunday Vt 

after  escape  or  rescue 100 

for  fugitive  from  another  state 101 

bench  warrant 150 

warrant  for  disorderly  person 3o0 

return  to .* 330 

to  commit  child  under  sixteen  years,  plea  of  guilty 2.">2 

to  commit  child  under  sixteen  years,  plea  not  guilty 251 

to  commit  on  failure  to  give  undertaking  to  keep  the  peace 16,  17 

to  release  on  failure  of  giving  undertaking  to  keep  the  peace IS 

to  discharge  for  want  of  evidence 19 

under  laws  to  prevent  prize  fights  and  cruelty  to  animals  10S 

for  seizure  of  gaming  apparatus Iu5 

for  refusing  to  obey  subpoena 230 

for  habitual  criminal 107 

agaiust  vagrant 312 


/xxii  Index  to  Forms. 

Form. 

against  female  under  sixteen  living  in  house  of  prostitution 101 

to  commit  vagrant  child  having  parent,  guardian  or  matter;  plea  of 

guilty 90 

on  plea  of  not  guilty 819 

warrant  to  commit  vagrant  child,  having  no  parent,  guardian  or  matter 

on  plea  of  guilty 81 

to  commit  child  found  begging,  plea  of  guilty 328 

plea  of  not  guilty 827 

to  commit  a  vagrant  on  plea  of  guilty 324 

to  commit  vagrant  after  trial ;  plea  of  not  guilty 323 

to  commit  disorderly  person  for  not  giving  security  to  support  his  wife 

and  children 352 

to  commit  disorderly  person  for  not  giving  security  for  good  behavior. 

16%  833 

affidavit  proving  handwriting  of  justice  issuing  warrant. 110 

return  to 97 

commitment  on  warrant  for  felony.     (See  Commitment. ) 

permission  to  execute  in  another  county Ill 

of  arrest  for  midemeanor 109 

permission  to  execute  in  night-time & 

against  child  begging 326 

to  commit  person  intoxicated  in  public  place 253 

of  commitment  after  conviction 176 

death  warrant 177 

to  discharge  defendant  from  custody 19,  IS 

warrant  of  discharge  on  compromise S41 

coroner's  warrant 266 

of  commitment  by  coroner 368 

of  arrest  for  father  of  bastard 282,  284 

of  commitment  of  putative  father  in  bastardy  case 291 

of  discharge  in 296,  877 

to  commit  mother  of  bastard  child SOI 

to  commit  mother  for  refusing  to  disclose  name  of  father 3/7 

for  seizing  property  of  absconding  father 3fo 

undertaking  to  appear  before  magistrate  issuing  warrant  hi  another 

county US 

against  truant  child Sid 

of  arrest  of  apprentice 340 

to  keep  the  peace 12,  IS 

to  appear  at  court  of  sessions 876 

Witness. 

undertaking  of  to  appear  without  sureties 1% 

security  for  appearance  of  137 

order  that  witness  give  security 138 

commitment  of,  for  refusal 139 

affidavit  to  obtain  order  to  examine  conditionally 238 

order  to  examine 839 

affidavit  for  attendance  of  foreign  witness 848 

Wbft  and  Process. 

of  court  of  impeachment. I 
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11.  By  reason  of  the  pressing  engagements  of  the  governor  during  the  ses- 
sion of  the  legislature,  and  for  thirty  days  thereafter,  no  application  will  be 
considered  or  decided  during  that  period,  unless  it  be  one  which  by  reason  of 
the  nature  of  the  circumstances  surrounding  it,  cannot  be  delayed;  but  appli- 
cations will  be  received  as  usual. 

12.  No  applications  will  be  considered  in  cases  of  sentences  imposed  by 
courts  of  special  sessions,  or  sentences  to  imprisonment  for  a  term  which  does 
not  exceed  one  year,  exclusive  of  a  fine,  except  upon  the  sole  ground  of  ent  re 
innocence  of  the  offense  charged,  supported  by  the  papers  required  bv  Rule  8; 
and  only  on  this  ground  will  applications  for  clemency  be  considered:  in  cases 
of  inmates  of  houses  of  refuge  and  reformatories. 

18.  No  applications  will  be  considered  until  all  necessary  inquiries  are  made 
and  replies  received. 

14.  Applications  for  clemency  in  capital  cases  must  be  presented  at  least 
two  weeks  prior  to  the  date  set  for  execution. 

15.  All  applications  will  be  considered  in  the  order  of  their  presentation, 
unless  special  reasons  are  given  for  precedence;  and  counsel  will  not  be  heard 
in  their  support,  unless  the  circumstances  are  such  that  it  is  a  matter  of  imper- 
ative necessity,  and  it  is  requested  bv  the  Governor. 

16.  All  applications  and  communications  should  be  addressed  to  "  The  Gov- 
ernor of  the  State  of  New  York,  Albany,  N.  Y." 

17.  These  rules  will  be  waived  only  in  those  cases  wherein  their  enforce- 
ment would  work  manifest  injustice. 

ROSWELL  P.  FLOWER. 
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Abandoning.  Section. 

wife. 899 

child 899 

those  abandoning  family  are  disorderly  persons 899 

refusal  to  support  wife       899 

ABATEMENT. 

of  nuisance 9"3 

court  may  authorize,  on  conviction      953 

Absent  and  Absentee 

from  the  State,  effect  of,  on  statute  of  limitations 143 

time  of ,  not  reckoned 143 

trial  may  proceed  in  absence  of  defendant  in  misdemeanor 297 

when  ground  for  a  new  trial 4*15 

Abolition. 

of  writ  of  error 515 

of  writs  for  removal  of  indictments 843 

Acceptation. 

usual  acceptation  of  words  and  phrases  to  prevail 282 

if  intelligible  charge  is  sufficient       2S2 

Accident 

to  juror,  effect  of 430 

Accommodation. 

for  courts  of  general  sessions 55 

for  courts  of  special  sessions 55 

for  juries 423 

expense  of,  for  juries 423 

of  juries  must  include  food,   etc 424 

Accomplice. 

conditional  examination  of,  may  be  had 216 

must  be  corroborated  to  convict , 399 

corroboration  necessary  399 

amount  of  corroboration  necessary  a  question  for  jury      399 

extent  of  corroboration  required       399" 

Account. 

k»-eper  of  prison  must 913 

overseer  of  poor  must -— 925 

Accounts. 

of  coroner,  how  audited • 788 
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Accused.  Section 

not  to  be  restricted  unduly 10 

entitled  to  speedy   trial 8 

to  be  allowed  counsel 8 

may  produce  witnesses 8 

not  to  be  prosecuted  a  second  time 9 

Acq  r  ITT  A  L. 

no  prosecution  after 9 

former  trial,  effect  of        V 

pendency  of  former  trial       9 

effect  of  illegal  verdict        9 

must  have  been  put  in  jeopardy       9 

when,  acquittal  bars  9 

conviction  for  assault  not  a  bar  to  another  offense  y 

no  n°w  trial  after  conviction 9 

in  another  state  or  county,  a  bar 139-140 

former,  a  bar  when 340-341 

ac  juittal  on  ground  of  variance       340 

on  defective  indictment       341 

on  reasonable  doubt 447 

verdict  of,  U  final 447 

general  verdict  of 449 

judgment  and  proceedings  thereon 432 

on  ground  of  insanity,  effect  of 454 

Action. 

when  commenced 143 

jurisdiction  of . : 133-140 

crime  committed  in  one  state  not  recognized  in  another         133 

county  jurisdiction       134 

crime  committed  on  county  lines 13-"> 

on  board  vessel  or  boat 13»i 

time  for  commencing 141-144 

no  limitation  in  murder  cases       141 

nor  in  cases  of  nuisance 142 

on  forfeiture  of  bail .".1*5 

Adjouknment.     (See  Courts.) 

Admittance. 

officer  must  first  demand 175,  176,  178 

if  refused  may  break  door,  etc 175,  176,  178 

breaking  out       176 

Advehse  Party. 

may  challenge  juror  in  civil  action 577 

Advice. 

grand  jury  may  ask,  of  court 262 

district  attorney  may  advise  grand  jury 262 

court  may  advise  jury  to  acquit 410 

jury  are  bound  by  it 410 

may  direct  acquittal       410 

Affidavit. 

showing  handwriting  of  justice 157 

of  facts  to  obtain  search  warrant 793 

on  motion  for  new  trial subd.  7,  465 

on  justification  of  sureties 572 


Index  to  Criminal  Cods.  iii 

Affidavit— Continued.  Section. 

for  conditional  examination 622 

what  affidavit  should  state       622 

on  application  for  commission 639 

affidavit  on,  need  not  state  nature  of  evidence       639 

must  state  nature  of  crime  charged       639 

not  necessary  to  be  entitled 6S3 

omission  of  name  in  affidavit        683 

on  appeal,  special  sessions 751 

iu  special  proceedings,  how  entitled 951 

Affinity. 

challenge  of  juror  for 377 

relationship        377 

consanguinity       377 

Affirmance. 

on  appeal  without  argument. 539 

may  be  taken  on  default. 539 

lOokavatino  or  Mitigating  Circumstances. 

inquiry  into  before  sentence 483 

affidavit  of       488 

lObeement  of  Jury. 

disagreement,  effect  of 428 

not  to  be  coerced        428 

effect  of  coercion       428 

discharge  discretionary      ••••    428 

lID. 

officer  may  command 169 

may  command  bystander        169 

lLbany  City  and  County. 

impeachments  to  be  tried  in 17 

special  sessions  of---  68 

bench  warrant  in 68 

recorder  or  county  judge  to  hold  special  sessions  of 69,  70 

associate  justice  in  special  sessions  of 69,  71 

number  of  officers  in  special  sessions  of 71 

clerk  of  special  sessions  of ~ 72 

court  of  special  sessions,  when  and  where  held  in 73 

LMKNDMENT. 

of  indictment 293 

at  common  law,  etc.        ••••  29S 

changing  of  name  in,  allowed       293 

when  amended  or  set  aside       293 

trial  to  proceed  after 294 

verdict  after 295 

of  challenge 365,  381 

of  bill  of  exceptions,  how  allowed 458,  461 

service  of,  in 458 

time  may  be  enlarged  to  serve 460 

omission  to  serve  within  time  prescribed 461 

lngry  Words. 

magistrate  being  present 93 

abusive  language       ••••••••••• 98 
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Angry  word? — Continued.                                                                        Section, 
security  to  keep  peace  required 91 

Animals. 

cruelty  to,  a  misdemeanor ( suhd.  27,    51 

racing  of ! subd.  &,   5ft 

Annual  Re  pout. 

of  pardons  by  governor,  etc t®4 

AXSWKK. 

defendant  to  have  reasonable  time  for 311 

of  defendant  to  indictment 312 

Appeals  Generally. 

when  and  how  taken 515,  519,  522 

no  appeal  before  filing  judgment  roll       517 

when  no  appeal  lies  515 

writs  of  error  and  certiorari  abolished 515 

designation  of  parties  to 516 

title  of  action  in 518 

appeal  to  supreme  court  by  defendant 517 

appeal  to  supreme  court  by  people 51$ 

to  court  of  appeals 517,  519 

criminal  cases  preferred        519 

a  matter  of  right 520 

must  be  taken  in  one*year 521 

district  attorney  must  have  notice 528 

by  people,  notice  to  defend 524 

publication  of  notice  of 524 

by  publication  when  perfected 525 

does  not  operate  as  stay,  when 52ft 

stay  of  proceedings,  how  obtained 527 

probable  cause  of  error      527 

exceptions  insufficient       527 

certificate  of  the  judge,  how  obtained 527 

not  to  be  granted  in  certain  cases 529 

must  be  on  notice  to  district  attorney 529 

effect  of  stay  * 500 

suspension  of  sentence  on  stay  531 

clerk  to  transmit  papers  to  appellate  court 532 

what  papers  to  be  transmitted  to  appellate  court 553 

dismissal  of 533 

dismissal  for  what  irregularity 533 

notice  of  motion  for  dismissal  oi 533 

for  want  of  return 53* 

time  to  make  return  enlarged 534 

failure  to  furnish  papers  on  argument  of 53$ 

Appeals  to  Court  of  Sessions  from  Special  Sessions. 

allowed  to  court  of  sessions "49 

for  what  causes  allowed To"* 

exceptions  to  evidence       T-jO 

how  tak'-n 751 

affidavit  for 751 

allowance  by  judge Jj2 

how  allowed 752 

defendant  in  custody 753 

discharge  of,  upon  undertaking 753 

stay  of  proceedings 753 

u ndertaking  to  be  tiled 754 

affidavit  and  allowance  of 755 

return,  when  and  how  made 756 

compelling  return 757 

argument,  how  brought  on 759 

amended  return ' 75ft 
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Appeals  to  Court  of  Sessions,  etc.— Continued.  Section. 

notice  of  argument 7~>0 

dismissal 700 

return  to  be  served  on  district  attorney TCI 

failure  to  serve 7*51 

hearing  of  argument '. 702 

argument  on  default 702 

affirmance  by  default 762 

technical  errors  disregarded 764 

judgment  how  rendered 764 

new  trial  may  be  ordered 764 

judgment  of  affirmance,  order  on 766 

judgment  on  affirmance  to  be  executed 765 

of  reversal,  order  on 767 

new  trial,  order  on •. 768 

must  be  had  in  court  of  sessions 768 

how  carried  into  effect 769 

appeal  from,  to  supreme  court 770 

bail  on 770 

judgment  in  supreme  court,  final 771 

carried  into  effect  as  if  prosecuted  by  indictment. . : 772 

Appeals  to  Sessions  in  Bastardy  Cases. 

who  mayappeal  and  in  what  cases 861 

how  taken 862 

effect  of  giving  bond       862 

magistrate  to  transmit  papers  to  sessions 863 

hearing,  how  had 864 

effect  of  appeal       864 

court  may  affirm,  reverse  or  modify  order 866 

adjournment  of  hearing,  when  had 865 

undertaking  on 8G5 

how  discharged  and  when 866 

order  on  affirmance  by  sessions 867 

contents  of  order 867 

proceeding  on  affirmance 868 

undertaking,  when  forfeited 809,  870 

costs  of  appeal,  how  paid,  etc 873,  874 

subsequent  proceedings  and  rights  of  parties 875-880 

Appeal  to  Supreme  Court. 

when  allowed 517 

when  people  may 518 

matter  of  right 520 

must  betaken  within  one  year 521 

how  taken 522 

when  taken  by  publication ...  524 

stay  of  proceedings,  etc 527,  528,  520 

effect  of  stay 530 

return  to  be  filed 532 

transmitting  papers,  etc * 532 

from  court  of  session 770 

judgment  on,  and  right  of  defendant 771 

Appeal  to  Court  of  Appeals. 

in  what  cases  generally 510 

matter  of  right 520 

must  be  within  one  year 521 

how  taken 522-525 

stay  of  proceedings 528-529 

effect  of  stay 530 

transmitting  papers  to 532 

Dismissal  of  Appeal 

for  what  cause  d ismissed 533 

for  want  of  return 534 

10 
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Bail  upon  appeal  Section. 

When  allowed 555 

may  be  bailed  after  conviction      555 

on  appeal        555 

when  matter  of  right 555 

of  discretion 555 

nature  of,  after  conviction 556 

who  may  take 583 

application  for,  on  notice 584 

qualifications  for  bail  and  how  put  in 585 

Argument  of  appeal. 

how  brought  on  in  supreme  court 53."> 

criminal  cases  preferred       535 

must  be  noticed        535 

in  court  of  appeals,  how  brought  on 536 

notice  of  argument,  to  whom  given 537 

to  be  served  counsel 537 

papers  on,  by  whom  furnished 538 

effect  of  failure  to  furnish 538 

number  of  counsel  heard  on 54u 

defendant  to  close 510 

affirmance  by  default 539 

reversal  by  default 539 

defendant  need  not  be  present 541 

Judgment  on  appeal. 

how  given 542 

formal  defects  unimportant       542 

must  be  actual  prejudice       542 

illegal  evidence        542 

overruling  challenges       542 

want  of  arraignment       542 

erroneous  judgment  may  be  corrected 543 

may  affirm,  reverse  or  modify 543 

new  trial  or  reversal 543 

how  to  proceed  on  new  trial 544 

defendant  to  be  discharged,  when 545 

unless  new  trial  ordered 545 

proceedings  on  affirmance  of  judgment 546 

on  corrected  judgment 546 

judgment  on  default  may  be  retained  ten  days 547 

remittitur  of  judgment,  how  obtained 547 

jurisdiction  ceases  after  remittitur  to  court  below 541* 

Appeal  from  judgment  of  outlawry  for  treason. 

how  authorized 822 

may  be  taken  in  person  or  by  counsel 823 

how  taken 82i 

effect  of  reversal  of  judgment 834 

when  taken 822 

no  other  proceeding  allowed 82S 

Appeakanck. 

of  prisoner  by  counsel,  when 297 

in  person  when 2y7 

consequence  of  default 209 

of  witnesses 215,216 

of  person  bound  to  keep  the  peace 94 

consequence  of  failure 94 

of  corporation  to  answer 681 

order  of,  in  cases  of  outlawry 816 

to  receive  judgment  of  outlawry gig 
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Ajtel^ant.  Section. 

designation 516 

must  furnish  papers  on  appeal 53S 

must  argue  appeal  on  default 539 

"  Application. 

for  new  trial,  when  made 466 

for  bail  in  cases  of  felony 560 

number  of  for  bail 563-565 

on  appeal,  notice  of 584 

on  forfeiture  of  bail  for  remission, 598 

notice  to  district  attorney 598 

when  granted,  on  what  terms 51*8 

for  conditional   examination 622 

affidavit  should  state  what       622 

lor  commission  made,  must  state  what 639 

where  and  how  made 640-641 

notice  to  district  attorney,  when  required t'42 

for  pardon,  how  made 695- 

allowance  of  appeal  from  special  sessions 7">1 

for  judgment  of  outlawry,  how  made 814 

to  institute  proceedings  against  apprentices 927-940 

Argument. 

before  jury,  how  made 388 

must  state  facts  to  be  proved  only         388 

on  special  verdict,  how  brought  on  441 

of  appeal,  how  brought  on 535 

notice  of,  how  made 535 

may  be  served  on  counsel,  when 537 

appellant  must  furnish  papers 538 

dismissal  of,  when  allowed 538 

affirmance  without  argument,  in  what  cases 539 

reversal  by  default,  when 539 

number  of  counsel  allowed 540 

capital  offense,  two  allowed 540 

in  other  cases,  one 540 

defendant  to  close 540 

defendant  need  not  to  be  present  at  argument 541 

nor  on  motion  to  quash       31& 

Armed  men. 

may  be  dispersed,  by  whom 106 

proceedings  against,  how  taken 107-110 

Arraignment. 

when  necessary,  where  made 296 

no  particular  form  necessary        296 

for  felony  prisoner  must  be  present 297 

for  misdemeanor,  need  not  be  present 297 

appearance  by  counsel,  when  sufficient 308 

how  made 309 

erroneous  name,  how  corrected 310 

misnomer,  when  available  310 

alias  dictus  310 

time  allowed  to  plead 311 

bench  warrant  may  be  issued,  when 299»  475 

for  judgment 480 

prisoner  to  be  interrogated       480 
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Arraignment— Continued.  Section. 

in  capital  cases • 480 

of  corporation,  how  made, 661 

Array. 

challenge  to,  not  allowed  to  grand  jury...  238 

n<>  challenge  to  array 23" 

AiiRKsr. 

<k*tinitio:i  of '. 1C7 

Oenenil  Piort'si'ona. 

defined 10? 

by  whom  made l'j1* 

nil  charge  of  felony  when  made 1*" 

mi^l» ■iiit-Miior  when  made 17') 

how  made jTL 

actual  touch  not  necessary 171 

ollher  must  state  his  authority  if  required 173 

must  show  warrant 1T3 

may  use  nere***ary  force 174 

what  amount  of  force 174 

may  break  outer  iloor,  when ". •  •  •  i*ji 

but'  not  without  warrant i7"> 

inav  h berate  person  aiding  when  required 17* 

breaking  nut ■••    •    •  17'S 

(1)    Win- mitt  tifttrrrttt. 

to  win  mi  directed i-;* 

when  to  is<*ue  on  information  and  belief        149 

in  what  ca*es  to  issue l.V» 

imM  he  reasonably  certain        pi 

just  ground  i»f  suspicion  enough         1*'» 

need  not  set  forth  circumstances       i"'» 

form  of l.M 

what  to  eiMiiain I.VJ 

amount  of  certainty  necessary       '"2 

time  an  1    nl:iei«         V'l 

what  oiiiissioiiH  allowed        1-V.» 

ll«>W  d.rei'ted  and    executed l.V.-1-Vi 

must  be  properly  directed        1  '•> 

liow  executed  in  another  county 1"»''» 

indorsement  of,  hnw  made * 1.V7 

proceedings   on ].►> 

oMieer  may  carry  a  prisoner  through  several  counties 1»12 

freedom  from  arrest  in  such  ease~ lu> 

('2)    Witlnmt  it'<irr<int  hit  jit-an-  njficcr. 

by  peace  otlicer  when  allowed ITT 

when  magistrate  may  arrest         ITT 

must  be  within  his  jurisdiction        177 

for  crime  committed  in  his  presence 177 

i     for  felony,  reasonable  suspicion  of 177 

©tlieer  imiv  break  outer  door,  when 17"5 

*ut  suspicion  of  felony,  may  arrest 177,  179 

may  arrest  at  night  wheu 176 

must  show  authority  if  required 180 

may  command  a  bystander  to  aid 181 

magistrate  may  arrest  for  a  crime  committed  in  his  presence... 18*2 

by  private  person 183 
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lkkkst — Continued. 
Without  warrant  by  peace  officer — Continued.  Section. 

may  .arrest  a  felon         183 

on  reasonable  ground  of  suspicion        183 

any  person  may  arrest  a  felon    "     183 

(3)   Without  warrant  by  private  person. 

in  what  cases  allowed 183 

for  felony  when 183 

not  after  affray  is  over         1 83 

may  arrest  felon         183 

any  person  may       1S3 

not  so  in  case  of  misdemeanor       183 

reasonable  ground  of  suspicion        183 

must  si  ate  cause  of  arrest 184 

must  not  delay  to  arraign  prisoner 185 

Recapture  of  criminal. 

after  escape,  etc '. 18*5 

wherever  found In* 

may  break  outer  door  or  window 187 

Arrest  by  coroner. 

when  allowed 78<> 

how  made 780-7*4 

form  of  warrant 781 

Arrest  nf  rioters. 

when  authorized 10\ 

Arrest  of  habitual  criminals. 

when  authorized 512 

how  made 512 

not  entitled  to  jury  trial        ft  12 

always  liable  to  search ft  14 

examination  of  female        ."i!4 

previous  character  of,  on 513 

On  bench  warrant. 

failure  to  appear  for  arraignment,  etc 200 

form  of 801 

how  issued  and  by  whom 3«H) 

before  convict  ion 578,  57*> 

By  sureties  on  bail. 

when  allowed 591 

may  authorize  third  person 501 

how  made 501 

Arrest  after  bail. 

on  bench  warrants 200-3«>3 

on  failure  to  appear 200-303,  475-47i> 

before  conviction 57ft 

in  cert  ai  n  cases 570 

in  another  county *'**l 

fugitives  from  justice  how  arrested 8-J7 

outlaws,  how «SSS->!»2 

vagrants,  how  arrested     894 

disorderly  persons,  how  arrested 900 

.it  rest  of  Judgment.    (See  Judgment.) 
kticles  of  Impeachment.    (See  Impeachment) 

sSAULT. 

special  sessions  have  jurisdiction  of. subd.  2,    50 

in  presence  of  court 93 

security  required  for ., • 93 
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Attachment.    (See  Contempt.) 

Attempt.  Section. 

verdict  of  attempt  to  commit  crime 444 

when  allowed 444 

attempt  to  commit  burglary       444 

B. 

Bail. — General  Provisions. 

how  defined 551 

Sower  to  take          551 
y  oyer  and  terminer 22 

by  sessions 39 

offenses  not  bailable 552 

not  a  matter  of  right       553 

of  discretion  in  other  cases 553 

a  matter  of  right  in  case  of  misdemeanor 553 

on  appeal 555 

may  be  bailed  after  conviction      555 

(1)  Before  conviction* 

when  bail  may  be  taken 552-554 

nature  of  bail 555 

(2)  After  conviction. 

nature  of  bail 056 

may  be  bailed       556 

on  appeal       666 

on  appeal,  matter  of  right  when  fine  only 556 

matter  of  discretion  when  all  other  cases    556 

only  allowed  when  stay  of  proceedings 556 

not  allowed  in  capital  cases 556 

on  appeal  from  judgment  for  fine,  nature  of 556 

id.,  from  judgment  of  imprisonment,  nature  of 556 

who  may  take 583 

notice  of  application  for,  may  be  required 5£i 

qualifications  of,  and  how  taken 5& 

(8)  Before  examination. 

on  charge  of  misdemeanor 159 

examination  waived lto 

prisoner  may  elect 190 

when  adjournment  had 192 

on  commitment 210 

form  of ,  on 210 

order  for,  on  commitment 212 

of  witnesses,  how  taken  and  when 215 

who  may  take  bail 550 

undertakings  required  to  be  returned 221 

refusal  of  witness  to  give  undertaking 21* 

security  for  infants  and  married  women 217 

(4)  Before  indictment 

what  officers  or  courts  may  take 557-55? 

time  of  taking  by  magistrate 559 

must  be  on  notice  in  cities 500>  571 

form  of  order  granting  or  denying  by  court 561 

form  of  order  by  magistrate 562 

number  of  applications  for  allowed 5*3 

res  ad  judicata         5fi> 

violation  of  last  section,  how  punished 564 
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Bail— Continued. 

Before  indictment — Continued. 

may  be  revoked 564 

decision  of  trial  court  final 566 

must  be  taken  by  officer  granting  order  unless  otherwise  ordered 567 

form  of  undertaking 568 

qualifications  of  bail 560 

an  attorney  cannot  be  surety       569 

justification  of  sureties 570, 571 

notice  of  justification 570 

in  cities 571 

notice  may  be  waived 571 

justification  by  affidavit  necessary 572 

sureties  may  be  examined  on  oath 573 

examination  to  be  reduced  to  writing  and  subscribed 573 

other  testimony  may  be  received  if  necessary 574 

proceedings  may  be  adjourned 574 

magistrate  must  make  order 575 

form  of 575 

order,  affidavits,  and  undertaking  to  be  filed 575 

on  allowance  of,  defendant  discharged 576 

order  for,  form  of 576 

if  disallowed,  defendant  detained  in  custody 577 

(5)  After  indictment,  before  conviction. 

defendant  discharged  for  want  of  Jurisdiction 404 

for  misdemeanor,  on  arrest  by  bench  warrant 578 

in  cases  of  felony 579,  580 

who  may  take 580 

how  put  in,  form  of  undertaking 581 

qualifications  of 582 

justification  of 582 

(6)  Deposit  instead  of  bail.  586—589 

when  and  how  made 586 

discharge  upon  making.    . 586 

when  made,  bail  discharged 587 

bail  may  be  given  after  deposit. 588 

deposit,  how  applied  in  certain  case 589 

re-commitment  after 599-606 

(7)  Surrender  by  bail  590-592 

sureties  may  surrender,  when  and  how 590 

may  arrest  him  at  any  place  in  the  state 591 

or  at  any  time 591 

proceedings  on  surrender 592 

notice  to  district  attorney,  how  given 592 

deposit  return,  how  made 592 

(8)  Forfeiture  of  bail.  593-598 

on  failure  to  appear  for  arraignment  by  accused 299 

on  failure  to  appear  f«>r  judgment  by  accused 475 

generally  how  ordered 593 

forfeiture,  how  discharged 594 

effect  of  forfeiture       594 

action  to  enforce 595 

deposit,  how  disposed  of 596 

remission  of  forfeiture 597 

application  for 598 

costs  and  expenses  on 598 

must  declare  forfeiture  promptly        593 

discharge  of  bail,  when        593 

when  not  released        593 

forfeited,  when        593 

must  always  be  at  hand 593 
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3  ai  l.  — Continued. 

Forfeiture  of  bail — Continued.  Section. 

.:i  special  sessions 739 

remission  of 740 

in  bastardy  cases S$l-*^6 

disorderly  persons 905 

(9)  Exoneration  of  bail 

on  discharge  of  defendant E5 

want  of  jurisdiction 4i»> 

when  facts  constitute  no  crime 408 

af tor  conviction 4"»3 

on  arrest  of  judgment 470 

on  reversal  on  appeal 545 

on  surrender 591 

on  commitment  of  insane  defendant 660 

on  the  dismissal  of  charges 670 

on  discharge  of  fugitive  from  justice 834 

(10)  Recommitment  after.  599-606 

how  and  when  ordered 599 

contents  of  order 600 

defendant  may  be  arrested  in  any  county 001 

proceedings  on  arrest C02,  COS 

new  bail COS,  604 

form  of,  qualifications  of  sureties 006,  606 

**AB. 

impeachment  not  bar  to  indictment 131 

conviction  or  acquittal  in  another  State. * 139 

second  offense        139 

conviction  or  acquittal  in  another  county 140 

arrest  of  judgment  for  want  of  evidence 470 

compromising  crimes 665 

dismissing  action,  when  a  bar 673 

Bastards. 

definition  of 838-886 

who  liable  for  support  of 839 

superintendent  of  the  poor,  must  apply 810 

jurisdiction  of  justice        W0 

overseer  of  poor        W0 

regular  application  necessary        840 

examination  of  mother  on  oath .841 

warrant  against  father  and  examination 841 

officer  issuing  warrant  designated  "  magistrate  " 843 

supposed  father  designated  *'  defendant" £42 

warrant  when  to  be  served  in  another  county 843 

magistrate  must  indorse  warrant 843 

arrest  of  defendant  in  another  county 844 

undertaking  by  defendant,  when  given 844 

character  or  bond        844 

when  adjournment  does  not  discharge  sureties         84t 

to  be  discharged  on  giving  undertaking 845 

or  be  brought  before  magistrate 844 

undertaking  and  warrant  to  be  returned  to  magistrate  issuing  warrant,  815 

examination  by  two  magistrates 848 

mother  to  be  examined  on  oath 843 

aajoui  nment  of  examination  on  request  of  defendant,  when 849 

tin visrtaking  on  Adjournment,  form  of 849 
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8artabds — Continued.  Section. 

magistrate  must  determine  father  on  hearing  and  grant  order 850 

ad  judication  a  bar        ' 850 

order  of  filiation,  its  contents 850 

costs  to  bo  certified  by  magistrates 850 

proceedings  to  be  reduced  to  writing  by  magistrates 850 

if  defendant  adjudged  father  he  must  pay  costs  and  give  undertaking. .  851 

contents  of  undertaking 851 

defendant  to  be  discharged,  when 852 

to  be  committed  to  jail,  when 852 

defendant  to  remain  in  custody  of  officer,  when 853 

proceedings  on  return  of  security  taken  out  of  the  county 854 

examination  may  be  had  in  defendant's  absence,  when 855 

order  of  filiation 855 

mother  may  be  compelled  to  disclose  name  of  father Sob" 

if  she  refuses,  how  punished S56 

mother  having  property  must  support 857 

may  be  committed  on  refusal 858 

may  give  undertaking S58 

amount  of  support  may  be  reduced  on  application 859 

or  increased  by  court  of  sessions 859 

property  of  parents  charged,  when 860 

Appeals  in  bastardy  cases. 

appeal  from  order  of  filiation  and  in  what  cases 861 

appeal,  how  taken 862 

magistrates  must  transmit  papers 863 

manner  of  hearing  appeal 804 

effect  of  appeal       864 

order  may  be  affirmed,  vacated  or  modified 865 

may  adjourn  hearing  till  birth 865 

defendant  to  be  discharged,  when 866 

order  of  court  on  affirmance 867 

effect  of  defendant's  failure  to  give  undertaking 868 

must  be  committed 868 

undertaking,  when  forfeited 869 

voluntary  departure        869 

appearance  of  mother  at  sessions 870 

order  against  mother,  when  granted 871 

mother  how  affected  by  order  of  affirmance 872 

by  modification  of  order 872 

costs  of  appeal,  how  paid 873,  874 

vacation  of  order  of  filiation 875 

effect  of 875 

when  to  proceed  anew 876 

circumstances  of  parents  to  be  examined  into 877 

when  parents  to  be  discharged 878 

notice  to  be  given  on  discharge 879 

must  be  discharged  by  court 880 

"Enforcement  of  undertaking  in. 

how  and  by  whom 881 

in  whose  name  prosecuted 882 

measure  of  damages  and  evidence  of 883 

burden  of  proof       883 

money  recovered  l>ack       883 

when  new  action  brought 884 

subsequent  breach  of  undertaking 884 

costs,  how  recovered 885 

taxablecosts       885 

Action  against  executors,  etc 886 
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Bawdy-house-keepers.                                                                          Section- 
are  disorderly  persons # gga 

Bench  Warrant. 

Albany  special  sessions $ 

may  issue  on  arraignment !i!. "....... .......!  299 

how  and  by  whom  maybe  issued ......... 300 

form  of,  in  felony ..........!!.....!.  301 

in  misdemeanors '.'.'.'..'..'.'..'.'.......  3U2 

how  to  be  indorsed  on  taking  of  bail !..!!...!..!!..!!!...  303 

how  served <$± 

proceedings  on,  when  defendant  brought  before  magistrate  of  another 

county $$ 

defendant  on  bail  may  be  committed,  or  until  he  give  increased  bail       306 

committal,  how  enforced '*"  917 

may  issue  for  arrest  of  bailed  defendant  on  judgment !!!....!...!.!  475 

may  issue  into  one  or  more  counties 47rt 

form  of .!.!!.!.!!..!....  477 

how  served 47$ 

arrest  on Y......  .......  479 

bail  on,  before  conviction ..."  subis  554 

when  crime  charged  is  misdemeanor * '  * '5^ 

felony ...........  b^ 

who  may  take  bail ^ 

form  of,  on [[ .Ml-m 

Bias. 

challenging  grand  juror  for ^9 

to  trial  juror !..*.*.*!.'."!!!  876 

actual  bias *....".!.*!!!!!!!  876 

implied  bias ......!..!.  376 

impartiality  necessary       !!!!!!!!!!!  876 

bias  and  opinion  formed  *#  ,\ .".","."."" ","  376 

hypothetical  opinion .* ..".*..* ...,  376 

hostile  feelings !!!!!!!!!!!!  376 

opinion  of  guilt  or  innocence *.".*.  1 !! I*.!!'.  S76 

discussing  the  case        .... !.".".".  .7.!  876 

Bill  of  Exceptions. 

when  allowed,  in  what  cases 455 

all  proceedings  should  be  included .......WW*  455 

challenge  may  be  reviewed       1 !!!!!!!!! !  445 

irrelevant  evidence        !!!!!!!!  455 

by  whom  settled  and  how  filed 4^5*  437  45$ 

how  amended .*....'  45< 

settlement  of \[  453*  4^ 

time  for,  may  be  enlarged,  when \\\      ]  4$; 

effect  of  not  serving 461 

id.,  amendments  to 461 

Brooklyn. 

special  sessions  of 60 

city  court  of "..*.".*  ..26J    27 

Buffalo. 

superior  court  of 28,  29     3<1 

Bystanders. 

arrest  for  breach  of  the  peace  by Igl 

or  crime  committed  in  presence  of ] !!!••••  18* 
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Bystanders — Continued.  Section. 

nr  for  felony. .   183 

but  not  after  the  affray  is  over 183 

may  arrest  a  felon 183 

ground  of  suspicion  not  enough 183 

any  person  may  arrest  a  felon 184 

duty  of,  how  to  make  arrest 185 

C. 

Certificates  Generally. 

certificate  of  bail 210 

of  enforcement  of  death  warrant 508 

how  signed 508 

proceedings  on  appeal,  capital  case 527 

of  judgment  on  appeal 547-549 

regarding  guilt  of  corporation 679 

certificate  to  remove  cause  to  grand  jury  from  special  sessions       57 

Cf  conviction. 

in  special  sessions 721 

form  of,  in 721-722 

time  within  which  to  be  filed 723 

certificate  conclusive 724 

authority  of 725 

regarding  disorderly  persons - 902 

of  conviction  of 902 

Of  reasonable  doubt 527-531 

whether  judgment  should  stand  or  not 527,  528 

probable  cause  of  error       527 

operates  as  a  stay  of  proceedings,  when 528 

on  appeal  in  case  of  felony 529 

granted  on  notice,  when 529 

effect  of  stay  in  such  cases 530-531 

Certiorari. 

writs  of  abolished  and  appeal  substituted. 515 

Challenge.    (See  Grand  Juror.) 

to  array  not  allowed 288 

causes  of  discharge  of  penal 288 

ground  of  challenge 289 

challenge,  how  tried 240 

to  individual  juror,  allowed 237 

for  what  causes 239 

minor,  alien,  or  insane 239 

prosecutor  against  defendant 239 

witness  for  prosecution 239 

for  bias 239 

may  be  oral ;  entered  on  minutes. 240 

to  be  tried  by  the  court 240 

court  must  allow  or  disallow 241 

decision  to  be  entered  by  clerk 241 

effect  of  allowance 242, 243 

Challenge.    (See  Trial  Juror. ) 

kinds  of.  enumerated 359 

to  individual  juror S.">9 

number  of  peremptory  challenges  allowed       373 

in  joint  trials       300 


xvi  Index  to  Criminal  Gods. 

Challenge— Continued  Section. 

may  waive  right        36t 

what  irregularity  is  material       .'i0» 

sufficient  grounds  3*3 

time  of  drawing       .  863 

must  be  before  jurors  are  sworn 333 

answer  need  not  be  verified 863 

withdrawing  challenge       3G3 

cannot  be  alternative        .# 861 

verification  of  challenge        S63 

objection  must  be  taken  promptly       369 

and  before  the  juror  is  sworn        ,%& 

matter  of  discretion  with  court        871 

relationship     m 877 

how  tried        .'. 883 

defendants  tried  together  cannot  sever. $*} 

to  the  panel,  defined &>1 

upon  what  founded 3$J 

intentional  omission  of  sheriff  in  summoning  jurors  drawn,  effect  of . ..  3& 

must  be  taken,  when a>> 

how  taken .*XJ 

exception  to  challenge,  how  made  and  Uied 3G4-3»3 

withdrawal  of  exception  allowed  and  amendment  of 3»'w> 

denial  of,  how  made  and  tried 3>>> 

who  may  be  examined  on  trial  of &7 

if  allowed,  jury  discharged ot$ 

if  disallowed,  jury  impaneled .t :ti< 

defendant  to  be  informed  of  his  right  to 3to 

must  be  taken  promptly        -v. a® 

may  be  taken  by  people  or  defendant,  kinds  of .'70 

must  be  made  before  juror  is  sworn        . . .. :J70,  371 

court  may  set  aside  juror - ."71 

peremptory,  defined .172 

number  allowed,  capital  cases 373 

other  cases 373 

for  cause  defined 374 

general  causes  of,  enumerated. . . .  •     575 

for  conviction  of  felony «     . .      375 

for  want  of  qualifications  prescribe.*- 275 

particular  causes  of  challenge olo 

defendant's  bail       376 

impartiality  necessary        ^7$ 

bias  and  opinion        374 

implied  bias  defined 37|> 

consanguinity  or  affinity :'77 

relationship       , «m7 

grand  juror 377 

trial  juror 377 

conscientious  scruples  and  other  cause 377 

actual  bias,  grounds  for ... :'~*$ 

exemption  from  service  on  a  jury • 37.* 

causes  of,  how  stated 3S0 

.    must  be  entered 3^> 

exceptions  and  denial  thereof 3S1 

manner  of 3^1 

how  tried &2 

effect  of  allowance ...  ~ 3*J 

•»uror  may  be  examined  on  as  witness 3>3 

oouud  to  answer  questions  asked.. 3£3 

other  witnesses  may  be  examined  if  required 3S4 

rules  of  evidence  same  as  in  other  cases 3.*« 

order  of  taking;  first  by  people 385,  $6 
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Challenge  —  Continued  Section. 

exceptions  in 455 

minutes  of 485 

in  courts  of  special  sessions 707 

Charge  to  Grand  Jury. 

requisites  of 248 

Charge  to  Trial  Jury.     (See  Jury.) 
Child. 

when  evidence  of,  under  twelve  years  of  age  may  be  taken 882 

City. 

recorder  of,  may  hold  special  sessions 63 

mayor  of,  to  preside  at  public  meetings 101 

(See  Mayor.) 

City  Courts. 

of  cities  generally 11,  33,  34,  85,    36 

(See,  also,  Courts.) 
City  Judge  of  New  York  City. 

powers  and  duties  of 53,  55,  616 

Civil  Death. 

of  defendant,  when 8H- 

legal  effect  of 819 

(See  Penal  Code,  section  710.) 

Civil  Rights. 

when  forfeited 81S 

restored  on,  reversal  of  judgment 824 

Clerk. 

of  police  court  excepted,  from  impeach  met V2 

of  oyer  and  terminer  in  sessions,  duties  of 25,  47 

removal  of,  in  justices  court 132 

of  grand  jury,  duties  of,  how  appointed 250 

may  arraign  prisoners 809 

also  give  notice  of  bail 405 

verdict  of  jury  to  be  recorded  by 451 

to  issue  bench  warrant  in  certain  cases 300,  476 

must  enter  judgment  of  conviction 485 

to  prepare  and  file  judgment-rolls 485 

to  receive  notice  of  appeal 522 

may  issue  subpoenas  for  defendant  in  blank 61 1 

a  return  on  commission  must  be  filed  by 654 

must  furnish  copies  of  papers 656 

of  Court  of  Appeals,  duties  of 532 

of  court  of  impeachments,  duties  of 15,  16,  18,    20 

Code  of  Civil  Procedure. 

affecting  Buffalo  Superior  Court 30 

trial  jury  formed  according  to 358 

challenge  affected  by 362 

competency  governed  by 375 

affecting  contempt 619 

oath  of  referee  affected  by 658 

Code  of  Criminal  Procedure. 

title  of 1 

divisions  of 2 

not  retroactive  in  its  effect  unless  so  declared 054 

meaning  of  terms  used  in 958-961 

how  construed 963 

to  take  effect  when 963 
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Commission.  Section. 

\»  hen  granted 636,  637 

does  not  apply  lo  commission  to  examine  as  to  sanity        636 

definition  of 638 

based  on  what  facts 639 

need  not  state  nature  of  evidence 639 

materiality  of  witness  must  be  alleged      639 

when  to  be  made  and  how  in  court 640 

when  made  out  of  court 641 

not  ice  of  application 642 

order  granted 643 

stay  of  trial  for * 644 

settlement  of  interrogatories 645 

cross-interrogatories 646 

cnuracter  of  interrogatories 647,  618 

return  of 649 

how  executed  650 

copy  of  section  650  to  be  annexed  to 651 

how  returned 652 

by  assent 653 

when  and   how  filed 654 

when  returned  by  mail , . . .    655 

must  be  open  for  inspection 656 

may  be  read  in  evidence 657 

objections  thereto 657 

COMMISSIONERS   OF   CHARITY,   ETC. 

duties  and  powers  of 873,  881,        910 

in  New  York  city 881 

duties  as  to  poor  persons 914,  915, 924 

duties  as  to  apprentices 939 

Commitment. 

examination  of  defendant  on 193 

form  of 192 

Common  Council  of  Cities. 

duties  of 78 

Common  Pleas.  (See  Courts.) 

Compensation. 

of  members  and  clerks  of  impeachment  courts 20 

of  police  justices 78 

of  clerk  of  police  courts 206 

of  witnesses  in  criminal  cases 394 

of  commissioners 656 

none  to  witnesses,  and  jurors  in  special  sessions 731 

of  coroners  defined 790 

officers  returning  fugitives  from  justice 337 

Complaint.    (See  Information.) 

Complainant. 

in  special  proceeding  defined .. 950 

Compromise  of  Crimes. 

misdemeanor  may  be  compromised  when 663 

compromise  effected  only  by  permission 664 

order  of  court  for 664 

payment  of  costs  on 664 

is  b*r  to  future  prosecution  when 665 

no  crimes  can  be  otherwise  compromised 664 

for  compounding  felony 664 
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Conditional,  Examination.  Section . 

of  witness  for  the  people 219 

when  may  be  had  and  how 8,  620,  621 

application  for,    affidavit  to  contain    what 622 

where  to  be  made 623,  624 

notice  of  application 625 

order  for,  what  to  contain 625 

may  direct  manner  of  taking 626 

examination  on  order  for,  district  attorney  absent 627 

when  not  to  be  had 628 

testimony,  how  taken 629 

deposition  how,  by  whom  and  when  filed 630 

when  may  be  read  in  evidence 031 

when  to  be  excluded 632 

what  objection  may  be  taken  on  reading 633 

attendance  of  witness  may  be  enforced  by  subpoena 634 

disobedience  of  witness  on,  how  punished 619,  635 

probable  absence  of  witness       621 

infirm  witness 621 

evidence  of  continued  absence 631 

affidavit  should  state  what 622 

certainty  of  non-attendance 622 

materiality  of  evidence 622 

deposition  must  be  read  to  witness 629 

defective  certificate 632 

when  deposition  suppressed 632 

refusal  of  witness  to  answer 632 

deposition  to  be  read  in  evidence ...  657 

CONFESSION. 

of  defendant  may  be  given  in  evidence  when 395 

when  made  under  influence  of  fear ■ 395 

not  sufficient  alone,  to  convict 395 

of   vagrant 891 

by  disorderly  person  sufficient  to  convict  without  corroboration 901 

statement  after  crime        395 

silence  of  prisoner,  affect  of        395 

confession  of  marriage  in  bigamy       395 

in  misdemeanor       .  T 395 

confession  of  co-defendant        395 

parol  confession        395 

statement  made  not  under  arrest       395 

when  suspected       oi«3 

when  not  admissible       395 

custody  of  prisoner  excludes        395 

lawf uf  arrest,  effect  of       395 

evidence  of  confession  395 

confession  on  promise       395 

previous  promise        395 

on  threats        395 

on  favor 895 

by  fraud 895 

by  artifice 395 

evidence  growing  out  of  confession 895 

collateral  facts 395 

additional  proof 395 

declarations  of  prisoner. , 895 

involuntary  statement 895 


xx  Index  to  Criminal  Codk. 

Consanguinity. 

cause  of  challenge • 877 

Conscientious  Scruples. 

against  capital  punishment 877 

exemption  from  jury  service  therefor 871 

Consent. 

of  defendant  for  jury  to  take  exhibits 125 

of  district  attorney 428 

Conspiracy. 

evidence  of 898 

overt  act  necessary 898 

Constable. 

is  peace  officer 154 

may  execute  warrant  of  arrest 155 

may  execute  bench  warrant 901,  477 

may  search  habitual  criminals  without  warrant 514 

may  serve  subpoena 014 

to  summon  jurors 70S 

may  execute  judgment ?25 

or  warrant  of  coroner 7*1 

or  search  warrant  71*1 

may  arrest  fugitive  from  justice 89 

or  father  of  bastard  child Wl 

or  vagrant $90 

or  disorderly  person  OT) 

or  master  or  apprentice 928 

Contempt. 

juror  in  contempt,  when 213 

second  application  for  stay,  effect  of 350 

disobedience  of  subpoena,  how  punished 619 

conditional  examination 635 

in  special  sessions 7^9 

in  special  proceedings 838 

Conviction. 

no  second  prosecution  after,  acquittal 9 

former  trial,  effect  of        9 

autrefois  convict       9 

illegal  verdict        9 

must  be  put  in  jeopardy       9 

conviction  in  special  sessions       9 

when  not  a  bar       9 

no  new  trial  after  acquittal       9 

cannot  be  retried  after  sentence       9 

after  reversal       9 

after  disagreement  of  jury      9 

on  arrest  of  judgment       9 

conviction  on  one  count       9 

on  defective  Indictment       9 

court  of  sessions  may  review,  of  disorderly  persons 88 

of  felony,  ground  of  challenge .. 375 
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Conviction— Continued.  Section. 

of  habitual  criminal,  effect  of 510,  513 

of  master  of  vessel,  when  remitted 674 

of  disorderly  person 901,  902 

on  confession,  when  allowed 395 

statement  after  crime       395 

silence  of  prisoner.        (See  Confession.) 31*5 

for  treason,  evidence  of 390 

on  testimony  of  accomplice 399 

corroboration  of        399 

credibility  of,  for  jury  to  decide       399 

co-defendant's  evidence       399 

extent  of  corroboration  required       399 

when  evidence  insufficient,  court  may  advise  jury  to  acquit 410 

for  crime  included  in  crime  charged  in  indictment 445 

verdict  of,  may  be  reconsidered,  when 447 

in  special  sessions 724 

COKONEUS   INQUEST. 

it  is  a  judicial  proceeding       778 

when  to  summon  jury 773 

number  of 773 

how  sworn T/4 

witnesses  to  be  subpoenaed 775 

physician  or  surgeon 775 

prisoner  cannot  cross-examine 775 

who  may  be  present  at  inquest       775 

compelling  witnesses  to  attend ; 77«) 

effect  of  disobedience 770 

verdict  of  jury 777 

testimony  to  be  filed 778 

the  duties  of  coroners       778 

defendant  arrested  before  inquisition  filed 779 

warrant  of  arrest 780 

form  of  warrant 781 

how  executed 782 

after  arrest 7s3 

clerk  of  court  to  furnish  papers,  etc 784 

coroner  to  deliver  money,  etc.,  to  county  treasurer 785 

how  disposed  of,  by  treasurer 780,  787 

statement  by  coroners  to  supervisors 788 

police  justirt*»  may  act  in  New  York  city 789 

compensat  ion  of  coroners 790 

Co  hpo  n  AT  ion. 

included  in  term  person 

proceedings  against 075,  082 

information  against 075 

summons  to  be  issued  against,  on  information 075 

id.,  form  of 076 

when  and  how  served 077 

examination  of  charge 078 

certificate  of  magistrate 079 

proceedings  theron  by  grand  jury 0S0 

indictment  against 080,  081 

piea  to  id.,  how  put  in 335.  081 

conviction  and  punishment  of 081 

fine  on,  how  collected 08t 

COHROBORATION. 

of  testimony  of  accomplice,  when  required 899 

(See  Accomplice  and  Conviction,  and  notes  thereto.) 
17 
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Costs.  Sectir 

on  forfeiture  of  bail t 

on  compromise  of  crime,  how  settled t 

prosecutor  may  be  compelled  to  pay 1 

or  be  committed 1 

in  bastardy  cases i 

Counsel  for  Dependant. 

matter  of  right  in  all  cases 

time  to  send  for,  allowed  if  desired ] 

may  be  present  at  examination 2 

may  inspect  deposition \ 

may  plead  to  indictment  for  misdemeanor 5 

not  so  in  felony  cases 2 

assignment  of,  by  court  in  certain  cases £ 

when  ground  for  challenge < 

must  sum  up  first < 

may  consent  to  discharge  of  jury  in  certain  cases 4 

when  notice  of  appeal  may  be  served  on * 

notice  of  argument,  when -; 

number  allowed  on  argument I 

entitled  to  closing  argument * 

for  indicted  corporation 681,  f 

may  be  present  on  inquiry  into  insanity t 

Counsel  for  People. 

maybe  present  at  examination  before  magistrate 5 

may  inspect  depositions 5 

when  ground  of  challenge J 

(See  District  Attorney.) 

County. 

Fulton  and  Hamilton  deemed  one 

County  Clerk. 

duties  of 25,  47,  72,230, 5 

County  Courts.  (See  Courts.) 

County  Jail. 

grand  jury  to  have  free  access  to,  at  all  times \ 

sheriff  to  commit  prisoner  to i 

keeper  of,  to  return  list  of  disorderly  persons  to  court  of  sessions K 

County  Judge. 

may  designate  justices  of  sessions 

and  terms  of  courts  of  sessions 

may  order  out  military 1 

inquire  as  to  sanity  of  convict  by \ 

to  be  present  at  execution  of  convict 5 

to  sign  certificate  of  death I 

County  Treasurer.     (See  Treasurer.) 

Courts,  Generally. 

of  original  criminal  jurisdiction 

of  record 

judges  of,  how  removed 

when  grand  jury  to  be  drawn  for 225,  2 

misdescription  of  title  of  court 2 

may  order  additional  grand  jurors  in  certain  cases 2 

how  drawn 2 

in  certain  counties  may  be  summoned  from  bystanders 2 

may  order  new  grand  jury,  when 2 

must  appoint  foreman 2 

must  charge  srrand  jury 2 

must  advise  grand  jury 2 
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Coubts,  Geihsbally— Continued.  Section. 

indictments  must  be  presented  to 212 

may  allow  amendments  of  indictments,  when 29* 

change  of  name  allowed       293 

when  may  be  set  aside  or  amended       293 

may  set  aside  indictment  on  motion 313 

may  allow  demurrer  to  indictment 316 

may  allow  plea  to  be  withdrawn  at  discretion 337 

may  remove  indictment,  when 344 

may  allow  challenges,  when 359 

may  advise  jury  to  acquit 410 

jury  bound  by  advice 410 

absence  of  proof  of  guilt       410 

may  compromise  crimes 663 

may  dismiss  actions 667 

direct  acquittal       410 

to  decide  all  questions  of  law  except  in  libel  cases 417,  418,  419 

may  discharge  sick  juror  when 416 

may  adjourn  while  jury  is  out  as  to  other  business •  •  •  •  • 431 

must  give  judgment  on  special  verdict 442 

may  grant  new  trial  463 

may  arrest  judgment  in  certain  cases 467 

pronouncing  judgment  by,  unless  cause  be  shown 482 

may  suspend  judgment       482 

( 1 )  Court*  of  Impeachment 

jurisdiction  of 12 

how  constituted  and  powers  of 13-fit 

trial  proceedings  in 118-127 

judgment  by 128 

effect  of 129 

president  of  senate  impeached 13° 

does  not  bar  indictment 131 

(2)  Courts  of  Oyer  and  Terminer. 

in  each  county  except  Pulton  and  Hamiltou 21 

jurisdiction  of 22 

organization  and  powers  of 22-24 

grand  jury  for 225 

removal  of  indictment  from 344 

when  may  grant  new  trial 465 

(3)  City  Courts. 

general  powers  of 33-36 

(a)  Of  Brooklyn. 

jurisdiction  and  organization  of 26,    27 

(b)  Of  Buffalo.     (Superior.) 

jurisdiction  and  organization  of 28,     30 

(c)  Of  Ulica — Recorders. 

jurisdiction  and  powers  of 31,    32 

{(1)  Of  Oswego — Recorders. 
jurisdiction  and  powers  of 31,    32 

(e)  Of  Hudson — Mayors. 
jurisdiction  and  powers  of 31,    32 

(4)  Court*  of  Spssions  excepting  New  York. 

original  criminal  jurisdiction  thereof 11 

one  in  each  county  excepting  Fulton  and  Hamilton 37 

jurisdiction  limited 37 

classified 38 

jurisdiction  defined , 39 

may  transfer  indictments  to  oyer  and  tern imer 40,  41 
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(4)  Court  of  Sessions  excepting  New  Fori— Continued.  Section. 

by  whom  held 43 

justice  of  sessions  in,  how  appointed 43 

county  judge  disqualified  when 14 

when  and  where  held 45 

jurors  at 46 

countyclerk,  clerk  of 47 

,  except  in  New  York 47 

process,  how  tested  during  court 4S 

compensation  of  justice 49 

persons  giving  security  to  keep  peace 89 

grand  jury  in  sessions 22fi 

may  grant  new  trial  in  certain  cases 4tf> 

indictment  in,  maybe  removed  when 344 

new  trials  only  in  cases  enumerated  in  section  465 443 

judgments  of,  reviewable  on  appeal  only 515 

may  order  conditional  examination  when 824 

also  on  commission 641 

appeals  from  special  sessions  heard 74tf 

may  grant  stay  on 753 

may  affirm  or  reverse  conviction,  order  new  trial  or  modify 764 

new  trial  to  be  had  in  sessions 76d 

may  hear  appeals  in  bastardy  cases 861 

jurisdiction  regarding  disorderly  persons 908,909 

may  compel  support  of  poor  persons 915 

absconding  parent,  property  of 923 

apprentices  subject  to 938,  WO 

term  '•  sessions,"  includes  general  sessions 961 

1)  Court  of  General  Sessions  in  New  York  city. 

jurisdiction  and  organization  thereof 50-54 

case  may  be  removed  after  arraignment       51 

may  continue  sessions  and  conclude  case      54 

(a)  Court  of  Common  Pleas,  New  York 
jurisdiction  and  powers  of 53, 597,  740 

(3)  Courts  of  S]>ecial  Sessions  excepting  New  York  and  Albany. 

jurisdiction,  constitution  and  powers  of 50-63 

not  courts  of  record  when 11 

in  New  York  city 64, 741 

( j)  In  New  York  city. 

jurisdiction  and  powers  of 64-67 

proceedings  in ••••...    741 

trial  on  defendant's  request 742 

may  try  without  jury       748 

must  expressly  waive  jury      748 

jury  demanded 743 

trial  before  court  without  jury 744 

clerk  must  issue  subpoenas 745 

and  enter  proceedings  of  court 745 

fines  to  be  paid  to  clerk 746 

clerk  must  render  account  to  whom 746 

certain  fines  to  be  paid  sheriff 7tf 

sheriff  must  report  to  comptroller 747 
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Ihvceedings  in  Special  Sessions  generally — Continued.  Section, 

no  transcript  of  conviction  to  be  filed 748 

evidence  of,  minutes  conclusive 748 

<6)  In  city  of  Albany 

jurisdiction  and  powers  of 68-73 

clerk  of  Albany  county  is  clerk  of 72 

(c)  Proceedings  in  Special  Sessions  generally. 

charge  to  be  read  to  defendant,  he  must  plead 699 

plea,  and  how  put  in 7u0 

issue,  how  tried 701,  702 

jury,  how  summoned 703 

returning  list  of  jury 704 

failure  to  return  jury  list,  and  punishment 709 

proceedings  on  drawing  jurors 705,  700 

challenges 707 

talesmen,  when  and  how  ordered 70S 

jury  how  constituted : 710 

oath  of  jurors 711 

trial,  how  conducted 712,  713 

verdict,  how  delivered  and  entry  thereof 714 

discharge  of  jury  without  verdict,  when 715 

re-trial  in  such  cases 716 

judgment  of  fine  and  imprisonment  on  conviction 718 

extent  of  imprisonment  718 

acquittal,  proceedings  on 719 

prosecutor  may  be  ordered  to  pay  costs 719 

judgment  for  costs  against  prosecutor 720 

conviction,  certificate  of,  form 721,  722 

to  be  filed  in  the  clerk's  office  when 723 

conclusive  evidence  of  facts  recited  therein 7i!4 

judgment,  by  whom  executed 7-5 

fine,  by  whom  received  and  how  applied 726,  727 

punishment  for  neglect  to  pay  fine  by  magistrate 7-8 

waiver  of  right  to  jury       #. 701 

must  be  an  express  waiver       ' 701 

effect  of  election 701 

infant  may  waive        701 

must  elect       702 

must  have  jury  of  six  '   . 706 

jurisdiction  of  special  sessions       701 

contents  of  record  of  conviction        717 

pronouncing  sentence       717 

subpoena  by  court 729 

disobedience  of,  by  witness 729 

Jurors  punished  for  non-attendance  when 730 

fees  not  allowed 731 

preliminary  examination  dispensed  with 732 

who  must  have  custody  of  prisoner 733 

form  of  commitment 734 

by  whom  executed 735 

defendant  may  be  admitted  to  bail 736 

bail,  how  and  by  whom  taken 737 
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Fbookedingb  in  Special  Sessions  Generally— Continued.  Section. 

form  of  undertaking.  *  % .  * . ; 73B 

when  forfeited 73* 

forfeiture,  bow  remitted 7& 

(d)  Appeals  from  Special  Sessions. 
general  practice  on 740*772 

(7)  Police  Courts. 

jurisdiction  of 74 

how  constituted 75-7$ 

(8)  County  Courts. 

and  sessions  to  be  hfewl  at  same  place 46 

may  remit  forfeiture  o£  deposit  or  undertaking 597 

county  court  of  county  of  New  York  may  remit 740 

(9)  Court,  Supreme. 

impeachment  and  removal  of  justice  of,  when 12 

oyer  and  terminer  to  be  held  by  justice  of 23 

militia  subject  to,  when Ill 

general  term  of,  may  remove  justices  when 132 

justice  of,  is  a  magistrate 147 

may  remove  indictment  for  cause 3W 

when  indictment  to  be  tried  at  circuit       34$ 

how  venire  changed       346 

when  fair  trial  cannot  be  had       344 

facts  and  circumstances  to  be  set  forth      314 

prisoner  must  make  clear  case        346 

on  appeal,  preference  given  to  criminal  cases       535 

must  be  noticed       533 

may  stay  trial  to  app.7  for  removal 347 

court  must  indorse  ae&teion  on  papers  presented 34$ 

must  cause  papers  on  stay  to  be  filed 346 

second  application  cot  allowed 349 

proceedings  on  removal  of  indictment  to  other  court 35; 

duty  on  inquiry  as  to  sanity  of  convict 496 

may  issue  warrant  for  arrest  of  person  sentenced  to  death  after  time 

fixed  for  execution  has  passed,  when 503 

defendant  to  be  brought  before  general  term  on  warrant 503 

proceedings  thereon 5M 

appeals  to,  by  defendant  when  allowed 517 

appeals  to,  by  people  when  allowed 51$ 

appeals  from,  to  court  of  appeals  generally 519 

all  appeals  matter  of  richt  strictly 520 

appeals  in,  when  to  be  taken 521 

how  taken 522,  b'£ 

appeal  by  people  does  not  stay  proceedings 536 

certificate  of  reasonaMe  doubt  operates  as  stay 527,  528 

stay  to  be  grained  on  notice  only 529 

effect  of  stay 630,  531 

papers,  where  filed 632 

appeal  to,  how  brought  to  argument  and  where 535 

notice  of  argument  in,  to  whom  given 637 

appellant  to" furnish  papers  in,  on  appeal 638 

proceedings  therein  on  appeal 638,  610 

defendant  need  not  be  present  on  argument  of  appeal 541 

judsment,  how  rendered 643-549 

baif  may  be  taken  by,  when 650-659 

proceedings  on  taking  bail b***-JTi 

may  decree  conditional  examination 620 

and  issue  commission 634 

additional  powers  of  on  appeal 770,  7& 
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(10)  Court  of  Appeals.  Section. 

in  what  cases  allowed 519 

section  527  does  not  apply  to  court  of  appeals        527 

number  of  counsel  allowed 540 

general  practice  on-  appeal  to 520-532 

dismissal  of  appeal  to 533,  534 

argument  on  appeal  in,  etc 536-541 

judgment  on  appeal  in 542-549 

may  cause  convict  to  be  brought  before  it  when  the  time  of  his  execu- 
tion has  passed 503 

/RIME. 

how  punished 3 

how  prosecuted 4,  5 

cannot  be  twice  put  in  jeopardy 9 

must  have  been  put  in  jeopardy      9 

Criminal  Action. 

definition  of 5 

party  prosecuting,  plaintiff 6 

party  defending,  defendant 7 

rights  of  defendant 8 

entitled  to  a  speedy  trial 8 

entitled  to  counsel 8 

may  produce  witnesses 8 

may  cross-examine  witnesses  of  people 8 

cannot  be  compelled  to  testify 10 

must  answer  in  certain  cases       10 

ordinary  rules  of  evidence  apply       10 

may  decline   to  answer       10 

what  courts  have  criminal  iurisdiction 11 

(a)  Limitations  of 142* 

in  murder  cases 141 

when  defendant  is  absent  from  state 14  J 

when  deemed  commenced 144 

(b)  Jurisdiction  of  courts  in. 

over  persons  leaving  state  to  commit  crime  .„ 133 

over  crimes  committed  in  two  counties 134 

on  or  near  boundary  of  counties 135 

onboard  vessel,  etc 136,  137 

vessel  136 

steamboat       .' 136 

canal      136 

railroad  train 137 

libel  in  newspaper 138 

over  crime  within  foreign  jurisdiction 139 

within  jurisdiction  of  another  county 140 

when  conviction  a  bar  in  another  place 140 

(c)  Removal  of  criminal  actions. 

practice  on 343-353 

(d)  Appeals  in.    (See  Appeals. ) 

Criminal,  Habitual.    (See  Habitual  Criminal.) 
Criminal  Statistics.    (See  Statistics.) 
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Cruelty  to  Animals.                                                                          Section, 
character  of  the  offense.... 56,57 

Custody. 

retaking  after  escape  or  rescue  from 188 

discharge  from,  on  bail 1£ 

commitment  to,  on  examination 2Ce 

of  witness,  when  detained  in *i$ 

defendant  in,  may  be  brought  in  for  arraignment i16 

on  bail  may  be  committed  to  actual,  when &« 

discharge  from,  on  setting  aside  indictment,  when C17 

detention  in  like  case 31$ 

discharge  from,  on  allowance  of  demurrer 328,  S3 

on  removal  of  indictment,  follows  jurisdiction. 3K 

discharge  from,  on  discharge  of  jury 404,  4TM 

after  verdict 452,4V- 

on  defense  of  insanity,  how  committed 454 

on  arrest  of  judgment,  or  want  of  evidence  to  convict 470 

D. 

Dangerous  or  Deadly  Weapons. 

carrying  of  and  right  of  search  for 512,  514 

Death. 

when  deposition  of  dead  witness  may  be  read 8 

warrant  for  execution  of  convict  condemned  to 491 

effect  of  death  of  sureties  on  bail bW 

coronors'  inquests  on  sudden 773 

civil  death,  when 819 

Death  Penalty. 

conscientious  scruples  against  enforcing 377 

how  enforced 491-5to 

Decision. 

defendant  may  except  to,  of  law 419,  4>5 

of  judge  when  final 563,  566 

Default. 

effect  of  on  appeal 541 

in  special  sessions 762 

Defendant. 

definition  of 7 

entitled  to  speedy  and  public  trial 8 

to  counsel  and  to  produce  witnesses 8 

to  be  confronted  by  and  to  cross-examine  witnesses 8 

to  defend  in  person 8 

need  not  criminate  himself lo 

to  be  brought  before  magistrate 165 

not  to  be  unnecessarily  restrained .M,  172 

entitled  to  bail 550-5$ 

time  to  prepare  for  trial 3?T 

to  be  informed  of  cause  of  arrest l8S 

to  every  reasonable  doubt ;&* 

to  testify  in  his  own  behalf SB 

to  take  exceptions  on  trial ] 456 

to  new  trial,  when 40 

presence  of  at  trial £1 

to  appeal 517 

when  time  of  execution  of  death  penalty  has  passed,  practice & 

judgment  for  second  offense       [[[ 510 
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Section. 

to  be  habitual  criminal 510 

to  have  subpoenas  issued  in  his  behalf 611 

when  he  refuses  to  plead,  practice 342 

Definitions. 

action,  criminal 5 

appellant 516 

bail,  admission  to  and  taking  of 550-558 

bias,  actual 376 

bias,  implied 376 

complainant,  special  proceedings 050 

criminal,  habitual 510 

challenge  for  cause 370 

challenge  to  panel 3tfl 

defendant 7,  950 

judgment,  motion  in  arrest  of 467 

magistrate 146,  959 

magistrate  in  bastardy  case 842 

peace  officer 154,  960 

prison 506 

new  trial 462 

respondent 516 

sessions,  court  of 961 

signature,  mark 958 

verdict,   special 438 

verdict,  general ..'  427 

DEGREE8. 

of  crime,  verdict  in 444 

Demurrer. 

time  to 322 

grounds  of 323 

how  put  in  and  form  of 324 

when  heard 325 

judgment  on,  to  be  entered  how 326 

when  final 327 

re-submission  after  allowance  of 327 

proceeding  after  allowance  of 327-329 

pleading  after  disallowance  of,  effect  of  failure  to  plead  over 330 

what  objections  must  be  taken  by 331 

effect  of  joining  several  misdemeanors        323 

misjoinder  of  counts       323 

judgment  on  demurrer  not  reviewable  before  judgment       517 

even  if  both  parties  agree  to  it       517 

Deposit. 

deposit  instead  of  bail,  (See  Bail.) 

Depositions. 

when  on  information  and  belief       149 

when  evidence  to  be  read  at  trial •  ••  •  v» •      8 

before  magistrate        !.**»  204,  203 

form  and  mode  of  authentication 204.  20,* 

how  kept  and  inspected 2J*» 

copies  for  defendant 206 

disposition  of 221 

irregularities,  how  waived 148 

(See  Conditional  Examination.) 
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Discharge.  Section. 

of  defendant  on  appeal 545 

on  dismissal  of  action 670 

on  acquittal 452 

of  jury  when  without  jurisdiction 40* 

when  no  crime  committed 40S 

on  failure  to  agree 425,  71$ 

Dmmibsal. 

of  appeal 533,  534 

of  charge  hy  grand  jury 27o 

criminal  action  when  dismissed 667,  tit$ 

order  for  dismissal 671 

Dismissal  or  Action. 

for  want  of  prosecution  or  otherwise 667-673 

D18OBDKHLY  Persons. 

convictions  of  how  reviewable 39 

proceedings  and  practice  against  generally 800-013 

DlSQU  A  LI  FIC  ATION. 

of  justice  of  sessions  when  allowed 43 

of  county  judge 44 

District- Attorney. 

must  inform  court  of  breach  of  undertaking 98 

must  act  in  case  of  riot 115 

must  advise  grand  jury 2$2 

must  attend  grand  jury 2£> 

must  have  access  to  grand  jury 264 

may  be  present  at  examinations  before  magistrate  2U3 

may  inspect  depositions  taken 205 

may  not  be  present  when  grand  jury  vote 264 

can  issue  bench  warrants 68,  3C*> 

must  arraign  prisoners 3fl9 

shall  act  on  application  to  remove  indictments 346 

shall  open  cause  on  trial 3p8 

shall  attend  on  commission  of  insanity 4f»7 

may  consent  that  jury  be  discharged 43* 

must  have  notice  of  return  of  jury  to  court 427 

may  consent  tliat  jury  take  exhibits 425 

must  apply  for  warrant  on  death  sentence 503 

must  sign  certificate  of  execution 508 

must  act  when  stay  of  proceedings  is  applied  for 529 

also  when  bail  in  cities  is  applied  for 560,  571 

also  regarding  bail  on  appeal 584 

may  waive  notice  of  application  for  bail 571 

may  examine  sureties  on  oath 573 

must  have  notice  of  conviction  of  habitual  criminal 611 

must  have  notice  of  appeal 523 

must  have  notice  of  application  for  stay 529 

must  have  notice  of  surrender  of  bail '. 502 

may  bring  action  on  forfeited  undertaking 597 

may  issue  subocenas 600,  610 

of  application  for  conditional  examination 62$ 

commission 642,  645 

may  move  for  dismissal  of  action . (HI 

must  act  on  appeal  from  special  sessions 750-7© 

must  apply  for  judgment  of  outlawry 814 

must  act  regarding  fugitives  from  justice 833 

must  enforce  bastardy  proceedings 881 

must  furnish  criminal  statistics 041 
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Poor. 

when  outer  door,  etc.,  maybe  broken 175,  178,  71*9 

Dor  1st. 

when  jury  may  convict  of  lowest  degree 390 

reasonable  doubt  effect  of :589 

certificate  of,  an  appeal 527,  5^8 

Due  Process  of  Law. 

definition  of       ....  3 

Duelling. 

jurisdiction  of  offense  of 133 

E. 

Election. 

defendant  must  elect  to  be  tried  at  special  session 211 

also  when  tried  separately 391 

Entry  op  Judgment 

(See  Judgment.) 
Error. 

writs  of  and  certiorari  abolished '. 515 

disregard  of  technical,  on  appeal 542 

effect  of,  in  pleadings  or  other  proceedings 684 

Escape. 

duty  of  officer  regarding  attempted 174 

escaping  prisoner,  when,  how  and  where  retaken 186,  187 

Evidence. 

before  magistrate,  how  taken  and  authenticated 204 

receivable  by  grand  jury,  character  of 255,  256 

not  bound  to  hear  defendants,  but  may  do  so 257 

indictment  should  be  found  on  legal  evidence 258 

what  evidence  necessary       258 

on  trial  of  challenge  ordinary  rules  of,  prevail 384 

rules  of,  in  civil  cases  prevail 392 

cross-examination       393 

rules  same  as  in  civil  cases 892 

same  rules  of  evidence        393 

credibility  of  prisoner       893 

bad  character        393 

confession  when  receivable  as  and  effect  of 395 

not  sufficient  alone  to  convict 395 

statement  after  crime        395 

parol  confession  395 

statem«.it  made  under  arrest        395 

when  suspected        395 

by  artifice       395 

additional  proof       395 

confession  to  police  officer       395 

what  not  a  threat        395 

statement  under  oath         395 

when  not  deemed  a  confession  3% 

statement  before  coroner       395 

when  confession  inadmissible      395 

what  insufficient  corroboration         395 

evidence  on  trial  for  treason 396 

overt  act  must  be  alleged 396 

of  conspiracy 398 
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E  vi  pence  —  Continued.  Section. 

of  accomplice,  effect  of 39{> 

evidence  closed,  court  may  advise  acquittal 410 

evidence  of  juror  how  taken 413 

papers  and  exhibits,  also  notes  of  testimony 425,  4*2t> 

verdict  against 465 

cumulative,  elf  eel  of 4fi5 

of  character  of  habitual  criminal 51* 

certified  copy  of  deposition  as  evidence 631,  C-"7 

when  not  allowed 632,  633 

Examination,  Conditional. 

(See  Conditional  Examination.) 

Examination  on  Commission. 

(See  Commission.) 
examination  before  magistrate  of  prosecutor  and  his  witness 148,  149 

Examination  befoiie  Magistrate  of  defendant. 

magistrate  must  inform,  of  nature  of  charge 1*# 

also  of  right  to  counsel 18* 

must  allow  time  for  and  send  for  counsel li# 

must  wait  a  reasonable  time  for lft) 

examination  to  be  completed  when 1'.  1 

adjournments  of,  how  had , lf'l 

form  of  commitment 183 

depositions  to  be  read  when 194 

witnesses  to  be  subpoenaed  by  magistrate 194 

must  be  examined  in  defendant's  presence ....    185 

must  have  defendant  present 185 

deposition  evidence 194 

deposition  not  evidence 194 

defendant  may  cross-examine 195 

statemeut  by  defendant 196 

when  admissible  196 

when  not  admissible 196 

may  cross  examine 195 

prisoner  may  have  witnesses 194 

refusal  to  sign 204 

committing  magistrate  may  discharge     " 207 

but  not  after  taking  bail       207 

waiver  of  statement  bv  defendant 197 

how  taken " 198,  W9 

statement  to  be  reduced  to  writing  and  authenticated 2»'0 

witness  of  defendant  to  be  examined l^l 

no  others  to  be  present,  when 202 

must  be  kept  separate,  when -03 

public  may  be  excluded,  when 203 

testimony  to  be  reduced  to  writing  and  authenticated 204 

deposit  ions,  how  taken  and  kept 205 

public  must  not  inspect 21*5 

defendant  may  h:ive  copy 206 

defendant  discharged,  when  and  how 207 

committing  magistrate  may  discharge       207 

but  not  after  taking  bail       207 

indorsement  of  discharge,  how  made 207 

defendant  to  be  committed,  when  and  how 20ft 

indorsement  of  committal,  how  made 206 

form  of,  crime  not  bailable 209 

need  not  be  under  seal       2W 

prisoner  to  be  present       , , , 20S 


Index  to  Cbiminal  Code.  xxxiii 

Examination  before  Magistrate  of  Defendant — Continued.     Section* 

may  commit  for  perjury       208 

must  show  probable  cause  of  guilt       208 

defendant  to  choose  how  he  will  be  tried 211 

proceedings  thereon 211 

when  cannot  elect       211 

election  must  be  unequivocal       211 

simple  plea  of  not  guilty  not  enough       21 1 

waiver  must  be  express        21i 

waiver  must  appear  on  theininutes       702 

election  waives  all  jurisdictional  questions       211 

onler  for  bail  on  commitment 212 

form  of  commitment 213,  214 

witnesses  may  be  bound  to  appear  by  undertaking 215 

security  for  appearance  of  witness  and  how  given 216 

infants  ami  married  women  may  give  security 217 

must  be  committed  for  refusal 21ri 

effect  of  witness*  inability  to  give  security 218 

disposition ,     statement  and  papers  by  magistrate 221 

Exceptions. 

to  challenge 304,  365,  381 

on  trial  of  indictment 419,  455 

what  allowed  and  in  what  cases 419,  455 

bill  of,  by  whom  settled  and  filed 456 

must  be  settled  at  trial  or  point  noted  in  writing 457 

how  settled  after  trial  and  when 458,  459 

notice  of,  to  be  served  on  district  attorney,  when 458 

who  may  serve  amendments  and  when 458 

time  to  prepare  enlarged,  how 460 

effect  of  not  serving  exceptions  or  amendments 461 

exception  to  challenge  and  denial  thereof 881 

Execution. 

(a)  Criminal  judgment,  except  of  death. 

how  enforced 486 

commitment  of  defendant 487 

judgment  of  imprisonment,  how  enforced 488 

duty  of  sheriff 488,489,490 

(b)  Execution  of  death  penalty. 

when,  how  and  by  whom  enforced 491-509 

(See  Death  Penalty.) 

(c)  Miscellaneous  provisions  regarding. 

of  judgment  against  habitual  criminal 510-512 

of  judgment  from  appellate  court 546 

of  corrected  judgment 546 

of  stay  on  judgment 526,  527,  528 

Exemption. 

from  jury  duty,  effect  of 37ft 

Exhibits. 

what  jury  may  consider 425 

Exoneration  of  Bail.     (See  Bail.) 

Expenses. 

of  accommodating  jury 423,  424 

of  accommodations  for  court  and  officers  in  sessions 55 

for  poor  witnesses 616 

Extradition 827-835 
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F. 

Fact.  Section. 

jury  sole  judges  of,  in  all  cases 419,  42Q 

jury  must  find  conclusions  of 438,  448 

Father.     (See  Parent.) 

Fee*. 

police  justice  not  to  retain,  for  his  own  use 7$ 

of  clerk  for  copies  of  depositions,  how  fixed 206 

of  witnesses  are  unchanged 3^ 

of  i*>or  witnesses,  how  allowed rtltf 

in  special  sessions  not  allowed  to  witnesses  or  jurors 731 

Felony. 

arrest  on  charge  of,  proceedings  on ]5g 

arrest  may  be  made  in  night-time,  when 170 

arrest  may  be  made  without  warrant,  when 177 

arre*t  on  suspicion  of,  how  made 1T9 

defendant  must  be  present  on  arraignment  for .'  097 

convict  ion  for,  ground  of  challenge 33 

separate  trials  on  joint  indictment,  when  allowed &1 

bail  on  charge  of  discretionary 55J 

bail,  bow  granted  on 5o7 

bail,  after  indictment  for « *  579  WU 

bail  for,  in  cities,  notice  required  to  district  attorney 5tf0, 571 

id.,  form  of 581 

id.,  qualification  and  justification  of  sureties 5J2 

cannot  compromise fttt 

crime  committed  with  intent  to  commit 063 

dismissal  of  action  for,  effect  of 673 

Female. 

pregnancy  of  convict  and  proceedings  therein 600-502 

Filiation.     (See  Bastards.) 

Fine. 

judgment  for,  may  direct  imprisonment  and  fix  amount. 484.  718 

execution  of  judgment  imposing,  how  made 487,  4SS 

when  deposit  to  he  applied  to  payment  of 589 

against  corporation,  collection  of,  how  made 682 

extent  of,  in  special  sessions 484,  717,  718 

to  whom  paid  and  how 72ft,  727 

Foreign  Conviction  or  Acquittal. 

bar  to  indictment,  when 189,  140 

Foreign  Vessel. 

convict  ion  of  master  of,  punishment  may  be  remitted 674 

Foreman.     (See  Grand  Jury.) 

of  trial  jury  to  announce  verdict. 435 

Forfeiture. 

on  conviction  of  outlawry 818 

(See  Bail.) 

FoROERY. 

how  indicted  when  instrument  is  destroyed 290 

Former  Conviction  or  Acquittal. 

bar  to  second  prosecution,  when 9 

elf cct  of  former  trial       9 

must  have  been  put  In  jeopardy       9 

when  acquitted  of  one  offense,  not  a  bar  '     9 


xxxv  Index  to  Criminal  Code. 

Section. 

former  acquittal 9 

when  a  bar 9 

when  not  a  bar 9 

no  new  trial  after  acquittal 9 

arrest  of  judgment 9 

conviction  on  one  count 9 

on  defective  indictment 9 

must  be  pleaded ...     882 

what  is  a  valid  acquittal 841 

must  be  put  in  jeopardy 332 

acquittal  not  always  a  bar 382 

when  not  put  in  jeopardy 832 

acquittal  on  defective  indictment 882 

effect  of  arrest  of  judgment 832 

plea  of  not  guilty  does  not  iuclude &tt) 

evidence  of,  not  receivable  under  plea  of  not  guilty &J9 

what  deemed 340,  2541 

form  of  verdict  on  plea  of 4:>T 

motion  for  arrest  of  judgment  on  verdict 467-471 

judgment  on  special  verdict  on  plea  of,  how  given 442 

plea  of  former  acquittal  and  not  guilty  may  be  joined 832 

Former  Verdict.     (See  Verdict. ) 

Fo::ms.    (For  additional  forms  see  Indkx  to  Forms.  ) 

affidavit  on  application  for  conditional  examination 622 

id.  for  commission 639 

id.  for  allowance  of  appeal  from  special  sessions 751 

on  return  of  search  warrant 805 

allowance  of  id.  from  special  sessions 752 

arraignments 308,  309 

bench  warrant  for  felony 301 

for  misdemeanor , . .  302 

for  bailable  crime 803 

after  conviction 477 

certificate  of  taking  bail 210 

of  execution,  of  death  penalty 508 

of  conviction,  special  sessions 721,  722 

of  conviction,  of  vagrant 891 

of  conviction,  of  disorderly  person -902 

challenge  to  panel 363 

commitment  for  examination 193 

to  answor 213,  214 

in  special  sessions 734 

deposition  before  magistrate 204 

discharge  by  magistrate 207 

depositions*  on  conditional  examination 629 

indictments 276 

indorsement  on  warrant 156 

on  indictments 268 

on  bench  warrant 303 

on  bastardy  warrant 843 

inquisitions 498,  501 

impeachment,  judgment  on 128 

notice  of  appeal 522 

of  appeal  to  court  of  sessions  in  bastardy  case 862 

of  application  for  bail 571 


xxx vi  Index  to  Criminal  Code. 

Forms — Continued,                                                                                      Section- 
oath  of  foreman  of  grand  Jury 245 

oath  of  grand  jurors 246 

after  impaneling 247 

of  jury,  special  sessions 711 

of  officer  in  charge  of  trial  jury 414,  421 

of  officer  in  charge  of  jury  special  sessions 713 

order  for  hail  hy  magistrate 502 

hy  court 5*51 

in  bailable  case 212 

when  not  bailable 209 

of  commitment 20$ 

for  discharge  on  bail 576 

for  recommitment 600,  603 

for  commitment  of  insane  prisoner 659 

for  conditional  examination 625,  62$ 

for  order  of  filiation &"><) 

for  commission 645 

for  compromise  of  crime 664 

pleas  in  special  sessions 7(0 

pleas  to  indictment 334 

report  of  criminal  statistics 941,  943,  94.%  947 

search  warrant 797,  801 

statement  of   prisoner 198,200 

sul»p<L'iias 612,  613 

in  New  York  special  sessions..! 745 

summons  against  corporations 629 

verdict,  general  or  special 437,438 

of  coroner' 8  jury 714 

undertaking  on  bond  of  witness 215,  216 

for  bail 56H 

after  indictment  brought    581 

on   appeal 6S5 

on  recommitment  of  defendant 605 

iu  special  sessions 738 

cm  appeal  from  special  sessions 753 

in  behalf  of  disorderly  person 901 

undertakings  in  bastardy  proceedings 844,  849,851 

warrant  of  arrest  by  coroner 781 

by  magistrate 151,  152 

in   bastardy  case 841 

for  enforcement  of  death  penalty 491 

Fortune  Tellers. 

disorderly  persons 899 

Fugitive*  from  another  State  or  Territory, 

to  be  delivered  up  on  demand  of  executive  of  other  State .\ .  827 

magistrate  may  issue  warrant  against 82* 

any  proceedings  thereon 829 

when  to  be  committed  and  for  what  time...  $30 

admission  of,   to  bail  when 831 

notice  of  arrestof,  to  be  given  and  to  whom 832 

notice  to  executive  of  other  State  of  arrest  of,  how  given 853 

discharged,  when 834 

conditions  of  obtaining  requisition 827 

must  demand  fugitive  promptly       82? 

proof  that  a  party  is  a  fugitive  ,    828 

party  held  for  crime  in  this  State       828 

contents  of  affidavit       829 

proof  required      830 

what  can  be  raised  on  habeas  corpus       827 

constructive  presence         827 

enticed  into  State  by  fraud .-. 827 
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Fulton  ant>  Hamilton.                                                                     Section, 
deemed  one  county 21 

G. 
Gamblers. 

are  disorderly  persons 899 

Genesee  County. 

provisions  relating  to  grand  jurors  in .,    .  330,233 

Gospel.     (See  Ministers  of) 

Governor. 

duty  of,  when  process  is  resisted 105 

proclamation  of  insurrection  by 115 

may  order  out  military 116 

may  revoke  proclamation 117 

dut ies  of,  in  regard  to  execution  of  death  penalty 403-602 

duties  of,  regarding  reprieves,  commutations  and  pardons 692-695 

Grand  J  try. 

definition  of 223 

number  of 224 

for  what  courts  drawn 225,  226,  227 

order  for 225,  226,  227 

misdescription  in 228 

mode  of  selecting  jurors 229 

when  sixteen  do  not  appear 230 

manner  of  designating  additional 231,  232,  233 

manner  of  summoning  additional 234 

manner  of  designating  additional,  in  certain  counties 233 

when   summoned   for  same  court 235 

when  more  than  sulhcient  number  attends 230 

who  may  challenge  an  individual  juror 237 

no  challenge  to  array 238 

causes  of  discharge  of  panel 238 

challenge  to  individual  juror,  causes 239 

challenges,  how  made  and  tried 240 

error  to  swear  twenty-four        224 

twelve  must  coucur 268 

may  have  two  grand  juries 285 

no  challenge  to  array 288 

what  sufficient  ground 288 

juror  to  be  sworn  and  examined 240 

challenge,  how  tried 240 

challenges  must  be  allowed  or  disallowed 241 

effect  of  allowance  to  individual 242 

misdemeanor  to  take  part  after  discharge 243 

foreman  appointed  by  court 244 

oath  of  foreman,  form  of 245 

of  other  jurors 246,  247 

charge  of  court  to 248 

retirement  to  private  room 249 

clerk,  how  appointed,  his  duties 250 

discharge  of  jury,  when 251 

power  and  duty  of 252 

foreman  to  administer  oath  to  witnesses 253. 

18 
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Or  and  Jury. — Continued.  Section. 

indictment,  defined 254 

evidence  receivable  by,  character  of 2-V> 

can  receive  none  but  legal  evidence 2otf 

not  bound  to  hear  evidence  for  defendant,  but  may 257 

may  require  production  of  witnesses  for  defendant 257 

when  indictment  should  be  found  by 25* 

juror  must  declare  his  own  knowledge,  when 259 

must  inquire  into  cases  of  persons  imprisoned,  and  not  indicted 2ft) 

VI.,  management  of  public  prisons 2W 

id.,  misconduct  of  public  officers 2»Ki 

entitled  to  free  access  to  public  prisons  and  records 2til 

may  ask  advice  of  judge  or  district-attorney 2*>2 

may  require  district-attorney  to  attend 203 

must  allow  district-attorney  to  appear  before  them  except  when  a  vote 

is  being  taken 2t>4 

jurors  must  keep  proceedings  secret 265 

may  disclose  testimony  in  court 266 

cannot  be  questioned  for  acts  except  for  perjury  in  certain  cases 207 

Guilty. 

plea  of : 332 

has  same  effect  as  verdict  of  guilty       471 

plea  of,  must  be  put  in  personally 335 

plea  by  corporation  may  be  by  counsel 335 

plea  of,  may  be  withdrawn,  when 337 

general  verdict  of,  its  effect 437 

H. 

Habitual  Criminals. 

who  may  be  adjudged 510 

in  what  cases,  so  adjudged 510 

not  entitled  jury  trial        512 

general  practice  in  proceedings  against 510-514 

Hanging.     (See  Death  Penalty.) 

Higher  Grade  of  Crime. 

practice  regarding 400-401 

Hudson,  Mayor's  Court  or.    (See  Court.) 

I. 

Illness. 

of  juror  during  trial,  effect  of 416 

of  witness  when  deposition  allowed 621-423 

Impeachment.    (See  Court,  subd.  1.) 

Imprisonment. 

how  to  enforce  judgment  of 487 

cannot  exceed  six  months  in  special  session 717 

as  affecting  number  of  peremptory  challenges 373 

Indictment. 

judgment  of  impeachment  does  not  bar 13t 

crime  committed  out  of  state  indictable  in  any  county 133 

crime  committed  in  different  counties  in  tha  state. . .       134 

county  jurisdiction       134 

cases  of  larceny        • 134 

committed  on  boundary  line  or  near  same 135 

committed  on  steamboat,  indictable  where 136 

on  steamboat       136 

on  vessel 136 
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Isdictm  ext— Continued.                                                                           Section- 
on  canal        13£ 

committed  on  railway  train,  indictable  where 137 

for  libel  in  newspaper,  indictable  where 13S 

conviction  in  another  state  a  bar,  when * 1:19 

in  another  county,  when  a  bar 140 

when  to  be  found 141 

for  murder,  no  limitation 141 

other  offense  than  murder  within  five  years      142 

when  defendant  resides  out  of  state 143 

when  deemed  found 144 

what  crimes  to  be  prosecuted  by 4,  222 

definition  of 254 

when  it  should  be  found 258 

twelve  jurors  must  concur 26S 

must  be  endorsed  and  signed  by  foreman 268 

initials  sufficient       268 

names  of  witnesses  to  be  endorsed  thereon 271 

foreman  must  present  indictment 272 

must  be  filed  with  clerk  by  foreman 272 

becomes  public  record 272 

is  first  pleading 274 

what  to  contain 275 

should  follow  statute       275 

need  not  be  in  same  words      275 

must  aver  facts        275 

form  of 277 

.fictitious  name 277 

must  charge  but  one  crime  generally 278 

distinct  misdemeanors  may  be  joined       278 

separate  counts 279 

may  charge  use  of  different  means       279 

what  sufficient  allegation        278 

may  charge  a  felony  in  different  ways        279 

one  count  may  refer  to  another       279 

court  may  compel  election       279 

single  crime  may  be  charged  differently       279 

what  counts  may  be  joined       270 

when  judgment  will  be  arrested       467 

time  of  offense  need  not  be  exact 28*) 

what  sufficient  as  to  time       280 

misdescription  of  person 281 

constructiom  of  language 282 

sound  sense  will  prevail       282 

words  of  statute  need  not  be  strictly  followed 283 

equivalent  words  admissible 283 

cont ra  formam  statutorum 283 

sufficiency  of,  how  determined 284 

a  charge  enough,  if  intelligent 284 

must  be  stated  with  certainty 284 

time  and  place 284 

persons  known  by  different  names 2h4 

arson 275 

assault 275 

burglary 275 

test  of  sufficiency 273 

requisites  prescribed 275 

when  sufficient 275 

in  words  of  statute 275 

counts 275 

surplusage 275 

destruction  of  property 275 

diluting  milk 275 

excise  law 275 
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Indictment— Continued.  Section 

fighting  animals 275 

jorcible  entry 275 

fraudulently  conveying  property 275 

omnicide 215 

voting 275 

precedent -76 

e&>entials 276 

aliiih 277 

full  name 277 

election 27$ 

improperly  joined. .   279 

remedy 2,9 

defective  counts 279 

time,  material  ingredient 2x) 

variance 2m 

amendment 281 

mutter  of  form 2m 

arraignment lV> 

intention  of  code 25'  { 

provisions  constitutional lltf 

variance  in  name i***3 

variance  in  time 293 

joint  indictment 293 

perjury  in  verifying  bank  report 201 

conspiracy 275 

cruelty  to  animal 275 

forgery 275 

larceny 275 

misdemeanor 275 

murder.   275 

violation  of  excise  law 275 

mutilated  records 275 

manslaughter. 275 

nuisance 275 

perjury 291 

receiving  stolen  goods 275 

second  offenses 275 

presumptions  of  law  need  not  be  stated 28* 

nor  matters  of  which  judicial  notice  is  taken 2*6 

formal  defects  do  not  invalidate,  when 285 

indictment  should  state  facts  only 2£>> 

when  court  will  take  judicial  notice 2t$ 

how  judgment  should  be  pleaded 2tf7 

jurisdiction  of  facts  must  be  shown. 287 

private  statute,  how  pleaded 2*8 

court  will  take  judicial  notice,  when 2nJ 

how  drawn  for  a  charge  of  libel 289 

for  forgery,  how 291 

for  perjury  or  subornation  of  perjury,  how 291 

facts  sufficient 291 

against  several  defendants 293 

one  or  more  may  be  convicted  or  acquitted. 293 

indictment  of  corporation 881 

(a)  Amendment  of  indictment. 

when  amendment  allowed.. 293 

verdict  and  judgment  after  amendment S94,  295 

(b)  Arraignment  op  Defendant. 

practice  and  proceedings  thereon S8M>2 

defendant  must  be  present  when  arraigned  for  felony 297 

for  misdemeanor,  may  appear  by  counsel 297 
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Arraignment  of  Defendant.— Continued.  Section. 

when  defendant  must  be  in  court 29S 

defendant  must  be  informed  of  right  to  counsel  on 308 

how  made 309 

time  allowed  to  answer 311 

how  to  answer 312 

failure  to  arraign        296 

arraignment  waived 290 

(?)  Setting  aside  Indictment. 
practice  and  proceedings  regarding 313-320 

(d)  Demurrer  to. 

for  proceedings  and  practice.    (See  Demurrer.) 

(e)  Removal  of  Indictments,  before  Trial. 

when  and  how  removed.  343-353 

(/)  (General  provisions  regarding.) 

errors  in  pleading  do  not  invalidate   (JS+ 

compromise  after  indictment 6il3,  0t'4 

dismissal  of    GC»7 

when  not  found  at  next  term,  effect  of (Wi7 

if  not  brought  to  trial  promptly,. G(JS 

motion  for  arrest  of  judgment 467 

on  defects  in 4(57 

indictment  against  several,  what  verdict  rendered 446 

Inferior  Courts. 

special  sessions  and  police  courts  are  when 11 

Information. 

definition  of 145 

allegations  in        145 

on  belief       149 

magistrate  must  act  upon 148 

for  search  warrant 7i-3 

for  warrant  in  bastardy  case 841 

against  vagrant 8')0 

against  disorderly  person '.00 

against  masters,  servants  and  apprentices 027 

of  threatened  crime 84 

Innocence 

presumption  of 389 

Inquests.     (See  Coroner. ) 

Insanity. 

of  witness,  evidence  how  taken 8 

when  ground  of  challenging  jury 239 

plea  of,  how  put  in 336 

must  be  affirmatively  established      * .. 336 

when  defendant  to  be  acquitted  on  ground  of 454 

disposition  of  prisoner  in  such  case 454 

when  ground  of  modifying  judgment 481 

inquiry  relating  to  sanity  of  prisoner  before,  during  or  after  trial  .  .658-6^2 
commission  to  examine  witnesses  on,  not  allowed       630 

Insurrection. 

(See  Governor.) 

Intent. 

to  commit  felony subd.  3,  663 

Interpreters. 

in  general  and  special  session!  New  York 55,  65 

Intoxication. 

of  employees  on  railroads,  etc 56 

Irregularity 

ground  of  dismissing  appeal  when 533 

in  drawing  jurors 238 
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Issue  of  Fact.                                                                                          Section, 
practice  and  proceedings  regarding 354*357 

J. 
Jail. 

§rand  jury  may  inspect • •••• • 861 
elivery,  by  what  courts 22 

Judgment. 

On  impeachment  trial* 126-128 

Motion  in  arrest  of,  when  made 467-469 

what  included  in 467 

variance 467 

mistakes  of  court 467 

motion,  how  made 469 

irregularity  of 467 

limitation  of  time 469 

lack  of  formal  arraignment  no  ground     ' 467 

motion  for  arrest,  when  made  and  how 4$ 

court  may  grant  without  motion 468 

effect  of  arrest  of  judgment       470 

defendant  when  to  be  held  on 470 

when  to  be  discharged 470 

suspension  of 470a.  470b 

time  for  pronouncing,  how  appointed 471, 472 

defendant,  how  brought  before  court 474 

in  felony  defendant  must  be  present  for 47*3 

in  misdemeanor  need  not  be 473 

how  brought  up  for,  when  on  bail 47.*) 

bench  warrant,  to  issue  when 476 

form  of ......  477 

service  of 47^  479 

(c)  Arraignment  of  defendant  for .* 450 

may  show  cause  against 4<1 

otherwise  to  be  pronounced 4£j 

court  may  suspend       * 470& 

circumstances  in  aggravation  or  mitigation  of ."."..."...  483 

judgment  of  fine 4S4 

judgment  roll 4Si 

\d)  Execution  of.    (See  Execution) 48G-4P0 

e)  Appeals  jrom.  (See  Appeals) 515-5*> 

judgment  of  default  on  appeal 539 

of  affirmance  by  when 539 

(/)  Judgment  upon  appeal. 
practice  and  proceedings  thereon 542-549 

(g)  General  provision  for. 

how  pleaded  generally 2S7 

on  special  verdict  and  on  plea  of  former  conviction 442 

on  an  informal  verdict 449 

motion  for  new  trial  must  be  made  before 466 

of  outlawry         818,  819 

effect  of  reversal   of 824 

in  special  sessions 717 

extent  and  character  of 717 

Judgment  Roll. 

how  made  up 485 

Judicial  Notice. 

matters  of,  need  not  be  stated 2S6 

of  private  statute 2b* 
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Jugglers.                      *                                                                         Section, 
are  disorderly  persons 809 

Jurisdiction. 
(a)  Of  Criminal  Courts.    (See  Courts) 

(6)  When  and  how  to  object  to 823  331 

(c)  Local  jurisdiction  of  public  offenses 133-140 

of  libel  against  new  paper 138 

of  code 1 

concurrent  jurisdiction 139 

defendant  when  discharged  for  want  of 403 

facts  of,  to  be  shown 287 

of  offense  on  board  cars 136,  137 

of  offense  near  boundary 135 

committed  in  several  counties J34,  140 

persons  leaving  state  to  commit  crime 133 

Juror.     (See  Challenge.) 

may  declare  his  knowledge  on  trial 413 

when  to  be  sworn  as  witness 413 

must  not  express  an  opinion 415 

may  be  discharged  when  sick 410 

JUBY. 

trial,  jury  how  formed 358 

court  to  "charge 388 

polling  of 450 

court  may  discharge  for  want  of 402,  403 

duty  of  officers  as  to 412 

knowledge  of 413 

charge  to 420 

disobedience  of  admonition  of  court        415 

to  decide  when 421 

conduct  of,  after  cause  submitted ......423  432 

court  may  discharge  before  verdict,  when 428 

separation  without  leave 465 

exclusive  judges  of  fact 410,  420 

may  view  premises 411 

must  receive  law  from  court 41U 

accommodations  for 423 

mis-direction  of.  by  court 465 

ground  of,  new  trial 465 

verdict  by  lot,  effect  of 465 

in  court  of  sessions 45,  46 

of  physicians  (see  Physicians) 500,  501 

Justices. 

of  supreme  court  may  grant  stay,  etc 347 

courts  of,  when  of  record 11 

of  justices'  courts 11,  132 

clerks  of 132 

of  peace  not  subject  to  impeachment 12 

may  hold  special  sessions 62 

of  peace  how  removed f 132 

Justification.    (SeeBaiL) 570-577 

K. 
Kings  County. 

city  court  of  Brooklyn ••••••••..••••••••.•••••••••    20 

L. 

Lake. 

crises  committed  on ••••••••'•••••••••••••••••••••••••••••••••  136 
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Law.  Section. 

effect  of  verdict  contrary  to 405 

court  to  determine  except  in  libel  cases 417-419 

Lawful  Resistance. 

by  whom  and  how  made 79-81 

Leaving  State. 

with  criminal  intent 133 

Legislature. 

governor  must  report  pardons  to., 694 

may  pardon  traitors 093 

Libel. 

in  newspaper 138 

indictment  for,  form  of. 289 

jury  judges  of  law  and  fact  in  41$ 

no  special  verdict  in  cases  of 436 

Licenses. 

how  revoked 39 

Lieutenant-Go  vebnob. 

duties  of 13, 14,  118,  1 19 

may  be  impeached ••••* 130 

Limitation,    ifit**  1  limitation  uf  Aeliuiis.)        /  *~     / 

Lunatic. 

relatives  of 914 

committee  of,  duties  of 39 

Lotteries. 

violating  laws  in  relation  to 56 

M. 

Magistrates. 

defined  and  enumerated 146  147,  959 

exempted  from  liability,  when 157 

inability  of ,  to  act 164 

crime  in  presence  of,  effect  of 182 

cannot  arrest  after  offense  is  over      182 

not  beyond  jurisdiction       182 

may  arrest  disorderly  person 182 

proceedings  before,  on  arrest  how  conducted 188 

must  allow  counsel  if  desired ....!....  189 

must  send  officer,  for  if  requested :.............  189 

examination  by,  how  conducted !.  1 !  1 ..!..!.  190 

unless  bail  given  by  defendant !!!!!!!!!".".  190 

must  complete  examination  at  one  session  except  for  cause.'. ... .......  191 

cannot  adjourn  more  than  two  days ."**."*.*/.*.*....  191 

must  have  prisoner  consent        1 1  ".".*.*.*.*."....  191 

may  commit  on  adjournment  or  discharge !!!!!!!.."..!..  192 

must  read  deposition  and  examine  witnesses !!!!"!!!..!!  194 

must  issue  subpoenas  for  either  party .1 ! ! ! !  1 !  1" ... ..  19* 

must  inform  defendant  of  his  right  to  make  statement. !.[[ 198 

prisoner's  statement  under  arrest        lllll 196 

must  make  note  of  defendant's  waiver  in  minutes  ....""* 1<H 

statement  to  be  in  writing  and  signed «"i  «jl 

may  exclude  public \\[ lw* gg 

may  discharge  defendant,  when  and  how V.W. 201 

when  to  commit "  * " gg 

order  for  commitment,  form  of ....'. gg 

may  take  bail,  when •••^•1111 SO 
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Magistrates— Continued.  Section. 

commitment  not  under  seal. 208 

must  show  probable  guilt 208 

must  t>e  properly  directed 208 

what  must  be  stated 208 

must  inform  defendant  of  his  rights  on  trial 211 

the  election  of  trial  must  be  certain 211 

simple  plea  of  not  guilty  insufficient 211 

waiver  must  be  express 211 

waiver  covers  all  jurisdictional  questions 211 

order  for  bail  on  commitment,  form  of 212 

must  make  commitment . .  213 

form  of 214 

may  compel  witness  to  give  undertaking  when,  how  given 215 

may  require  security  for  appearance,  when 216 

from  infants,  when 217 

may  commit  for  refusal  to  give  security 218 

conditional  examination  by  court  of  witness,  when 219 

must  return  depositions  to  court,  when  and  how 221 

may  examine  habitual  criminal,  when 514 

with  or  without  warrant 514 

who  may  take  bail  and  how 550 

defendant  held  to  answer  must  give  bail 557,  558 

may  examine  bail  on  oath  as  to  sureties 578 

may  receive  other  testimony  if  desired 574 

must  make  order  granting  or  refusing  in  all  cases 575 

form  of  order  allowing 576 

may  issue  subpoenas 608 

disposal  of  stolen  property  by,  when  and  how 685,  687 

term,  signifies  what 147,959 

Mark. 

included  in  term  signature,  when 958 

Marshal. 

is  peace  officer,  when 154 

Masters.  Apprentices  and  Servants. 

practice  and  proceedings  regarding 927-940 

Material  Witness.    (See  Witness.) 

Matrimony. 

child  born  out  of 888 

Matter  of  Right. 

appeals,  when 520 

bail  on  appeal,  when 558,555 

when  not 558 

Mayor  of  City. 

to  preserve  order  at  public  meetings ••.....• 101 

Mayor's  Courts.    (See  Courts.) 

Measure  of  Damages. 

in  bastard  case •••••••••••••••••••••••••• 888 

Mileage. 

of  justice  of  sessions 49 
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MlLITABY.  g^i^ 

when  governor  may  call  out 10$ 

when  and  how  called  out,  and  by  whom ...  !iii-H5 

Minister  of  Gospel. 

minister  of  gospel  to  be  present  on  execution  of  death  penalty 507 

Minutes 

of  grand  jury  to  be  kept 250 

of  challenge  in  judgment-roll 485 

Misconduct  in  Office. 

grand  jury  may  inquire  into 260 

of  juror,  ground  for  new  trial 465 

Misdemeanor. 

jurisdiction  of  special  sessions  in  cases  of 56,  57 

arrest  for  and  how  made 159 

bail  on,  how  taken 15P 

arrest  in  night-time  for,  when  allowed    170 

bench  warrant  for 302 

second  application  for  removal  of  indictment  for,  effect  of 350 

judgment  on,  may  be  in  absence  of  defendant,  when 473 

five  convictions  for  habitual  criminal 510 

bail  on,  before  conviction,  matter  of  right 553 

may  be  compromised,  when  and  how 6£> 

dismissal  of  action  a  bar,  when 673 

Mistakes. 

in  pleadings  and  proceedings,  effect  of 681 

Mitigating  Circumstances. 

inquiry  by  court  before  judgment 4^8 

Money. 

may  be  deposited  instead  of  bail 586 

Motion. 

to  dismiss  appeal,  how  made 633,  534 

in  arrest  of  judgment.     (See  Judgment.) 
Murder. 

no  limitation  regarding 141 

prosecution  for,  when  commenced 141 

on  charge  of,  bail  not  allowed 55:i 

N. 
Name. 

of  defendant  to  be  specified  in  warrant W 

of  witnesses  to  be  indorsed  on  indictment 271 

fictitious,  in  indictment,  effect  of  and  how  corrected 277 

Newspaper. 

libel  against !•** 

New  Trials.  m 

oyers  and  terminer  may  grant subd.   i,    -- 

court  of  sessions  may  grant subd.  14,    3^ 

on  special  verdict •**» 

who  may  grant ^ 

in  what  cases *&> 

effect  of  granting «« 

when  application  for,  to  be  made  before  judgment 4W> 

granted  hy  appellate  court,  when 543 

effect  of  granting,  id 462,  544 

in  special  sessions.     (See  Special  Sessions.) 

New  York  City. 

application  for  commission  in,  how  made W| 

disposal  of  property  stolen  in J»i 

police  justices  in,  may  act  as  coroners,  when. iW 

commissioners  of  charities  in • ••  *M* 

New  York  Special  Sessions.    (See  Courts.) 
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Xu;i!T-time.  Section, 

arrest  for  felony  may  be  made  in 17<> 

for  misdemeanor,  when  allowed  in 170 

Soiilk  Prosequi. 

abolished  by  code 672 

*TOT  4rUILTT. 

plea  of 332 

evidence  receivable  under  plea  of 339 

id.,  former  conviction,  etc.,  not  admissible  under  plea  of 339 

when  defendant  ref uses  to  plead 330,  342 

verdict  of,  general,  effect  of 437 

plea  of,  by  corporation <JS1 

omission  to  enter,  effect  of        342 

Kotice  of  Appeal. 

form  of    522 

service  of 522,  523 

id.,  on  district  attorney, 503 

by  people  served  on  defendant 524 

publication  of,  when  and  how  made 524 

affidavit  of  publication  of,  by  whom  made 525 

when  filed  completes  appeal 5i\5 

service  of,  on  counsel 537 

Notice  of  Argument 

on  special  verdict,  how  made 441 

in  supreme  court 535 

requisites  of 535,  536 

service  of 537 

in  court  of  appeals 536 

may  be  served  on  counsel  for  defendant 537 

Nuisance. 

abatement  of,  on  conviction 953 

O. 
Oath. 

of  members  of  court  of  impeachment,  how  administered 18 

of  police  justice,  how  taken 76 

officers,  on  retirement  of  jury,  must  be  sworn 421 

of  commissioners  to  inquire  into  sanity,  character  of 658 

term  includes  affirmation  957 

Officer. 

peace,  powers  and  privileges  of,  on  arrest 163 

public,  not  to  act  after  impeachment 129 

crime  committed  on,  no  compromise  of 663 

Orleans  County. 

grand  jurors,  how  chosen  in 230,  233 

0*i\VE«o,     (See  Courts.) 

Outlawry  of  Persons  Convicted  for  Treason. 

practice  and  proceedings  regarding 814-826 

Overseers  of  Poor.     (See  Dastard.) 

<  nVNER. 

delivery  to,  of  stolen  property 686,  6S8 

Oyer  and  Terminer.    (See Courts.) 
Oysters. 

unlawfully  removing,  a  misdemeanor.. ...._. •  • 66 
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Prison.  Section. 

duties  of  grand  jury  regarding MO,  261 

definition  of...... 506 

keepers  of 908 

Prisoner. 

escaped,  may  be  retaken 186 

may  break  door  to  recapture '. . .  187 

Private  Statute. 

pleaded  in  indictment  by  title  and  date 288 

Prize  Fighting. 

statute  regarding 183 

Proceedings. 

against  corporations,  how  commenced 675 

against  fugitives  from  justice,  how  begun 827 

against  father  of  bastards.     (See  Bastards. ) 

Proclamation  by  Governor.     (See  Governor. ) 

Proof. 

on  confession  of  defendant 395 

of  treason,  what  required £«6 

of  conspiracy,  overt  act  necessary 3& 

Property. 

taken  on  search  warrant,  receipt  for §03 

to  be  delivered  to  magistrate,  when &* 

inventory  of,  taken  on  warrant,  how 805 

escheat  of,  conviction  of  treason 818 

Property  Stolen  or  embezzled. 

disposal  of,  practice  regarding 685-601 

Prosecution. 

no  second  prosecution  after  acquittal M     9 

Prosecutor. 

to  pay  costs  when - 719 

in  special  proceedings,  how  designated 950 

Prostitute. 

vagrant,  when — ^ 

Public  Meetings. 

mayor  to  preside  at jj|J 

police  to  attend 101 

Public  Trial. 

right  of  defendant  to    *     & 

Punishment.  q 

only  on  conviction * 

regarding  master  of  foreign  vessel ™4 

Q. 

Quick  with  Child. 

when  female  convict  is • jjOJ 

proceeding  regarding----  W1 

R. 

Railroad. 

crime  on  **■ 

Reasonable  Doubt.    • 

defendant  entitled  to «w 

regarding  degree  of  crime 390 

certificate  of,  on  appeal 88rt,  5» 

Receipt. 

for  deposit  in  lieu  of  bail • 5w 

for  property  taken  under  search  warrant • ft* 
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Recommitment  of  Defendant.  Section. 

practice  regarding • 59JMXXJ 

Reconsideration  of  Verdict 447,  448 

(See  Verdict.) 
Recorders 

of  New  York,  powers  of 53,    55 

in  cities 63,  111 

(See  Courts.) 
Recording  Verdict. 

clerk  to  enter 451 

Relatives  of  Poor  Persons.    (See  Poor  Persons.) 

Remission  of  Forfeiture. 

generally 597 

Removal  of  Criminal  Action 343-353 

(See  Criminal  Action.) 

Reprieves,  Commutations  and  Pardons. 

general  provisions  aud  practice 092-01)8 

Rescue. 

whenallowed 180,  1JS7 

Resistance. 

when  lawful  resistance  may  be  made 7-> 

party  in  danger  may  make W) 

extent  of S'» 

when  by  other  parties «sl 

to  process 102-117 

Right. 

appeals  as  matter  of [»*^0 

bail  as  matter  of O.VJ 

defendants 8 

Rules  of  Evidence. 

same  as  in  civil  cases 302 

s. 

Salary. 

of  police  justices 78 

Scruples,  Conscientious. 

grounds  of  challenge 377 

Search. 

of  premises  of  habitual  criminal,  how  made 514 

Search  Warrant. 

definition  of 791 

grounds  for  issuing 792 

when  to  be  issued  and  how 793 

examination  before  issuing,  character  of 794 

depositions  to  be  taking  before  magistrate  7i>4 

what  to  contain 7'.)5 

when  to  issue  warrant 796 

form  of  warrant 797 

service  of,  by  whom  made 798 

outer  door  may  be  broken,  etc. ,  upon,  when 799,  800 

may  be  served  in  night,  when 801 

within  what  time  to  be  executed  and  returned 802 

receipt  to  be  given  for  property  taken  on  search 803 

property  delivered  to  magistrate,  how  disposed  of 804 

return  of  warrant 805 

fonn  of  return  of 805 

invento:  y,   how  made 805 
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Search  Warrant— Continued.  Section. 

copy  to  be  delivered,  to  whom so& 

proceedings  where  contest  is  made 807,  809 

restoration  of  property  taken  on,  when  made 809 

papers  to  be  sent  to  court  of  sessions,  when 810 

misdemeanor  to  sue  out,  maliciously  811 

misdemeanor  to  execute,  with  undue  severity s]* 

person  of  prisoner  may  be  searched,  when 813 

what  constitutes  a  valid  process         792 

in  cases  of  felony       792 

officer  may  break  in      ' 799 

Second  Prosecution. 

not  allowed  for  same  crime 0 

tf*cuRiTY  to  Keep  the  Peace. 

information  to  magistrate  of  threatened  crime 84 

examination  of  complainant,  by  magistrate,  how  made 85 

warrant  of  arrest,  when  to  issue  and  how 86 

proceedings  where  complaint  is  contested 87 

prisoner  discharged,  when 88 

prisoner  may  be  required  to  give  undertaking,  when   89 

undertaking,  its  contents S9 

if  given,  prisoner  to  be  discharged 90 

if  not  given,  prisoner  to  be  committed  and  facts  stated 90 

person  committed  may  be  discharged,  when 91 

undertaking  to  be  sent  to  court  of  sessions,  next  convening  92 

assault  or  threat  in  presence  of  court,  security  may  be  required !<$ 

persons  bound  must  appear  at  sessions,  effect  of  failure 94 

to  be  discharged  if  complainant  does  not  appear 95 

proceedings  when  both  parties  appear,  how  conducted *.«► 

how  broken  and  effect  thereof  97 

how  prosecuted  and  by  whom :* 

except  as  herein  prescribed,  not  required 99 

must  be  on  information        si 

when  issued     ' .-5 

what  cases  will  be  held  to  sureties $ 

what  mittimus  must  state 11... ......  90 

need  not  name  crime !!!...  90 

must  commit  on  refusal 90 

Seizure  of  Property. 

of  parent  of  bastard  absconding 850 

for  support  of  deserted  children. "..*.!!!". 921-925 

Senate  and  Senators. 

as  court  of  impeachment ...•.....••••• 14-16,  130 

Service. 

of  subpoena 614.  615 

out  of  county #\  " ......  ...    61$ 

of  notice  of  appeal. • .11!!!!!!.*.*...  5-3 

of  warrant  of  arrest ••••••••••••  \\[ [ ]..] \ . . . !  155 

of  bench  warrant •  •••.. ..II I !!!!!!..  476 

Sessions  Court  op.    (See  Courts.) 

Settlement.     (See  Exceptions.) 

Sheriff. 

duty  cf  in  Albany  special  sessions. 
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Sheriff.— Continued.  Section. 

may  execute  warrant  to  keep  the  peace,  when 86 

resistance  to  process,  powers  and  duties  of 102 

may  apply  to  governor  for  aid,  when 105 

unlawful    assemblages  to  be  dispersed 106 

may  order  out  militia  if  necessary Ill 

warrant  of  arrest  may  be  directed  to 151 

is  a  peace  officer  by  law 154 

warrants  by  certain  judges  to 155 

warrants  by  other  magistrates 156 

commitment  to,  on  examination  when 193,  214 

to  summon  additional  grand  jurors  when 230-232 

id. ,  how  to  proceed 234 

bench  warrant  to 301,477 

intentional  omission  to  summon  jurors,  effect  of 362 

must  provide  accommodation  for  jury 423,424 

execution  of  judgment  by 486-488 

powers  of,  on  execution 490 

duty  when  convict  is  insane 496 

id.,  pregnant  female  convict 500 

may  search  habitual  criminal  when 514 

may  subpoena 614 

when  stolen  property  comes  into  his  possession,  duty  regarding 686 

to  execute  judgment  of  special  sessions  when 725 

form  of  coroner's  warrant 781 

search  warrants  to  be  executed  by  him 791 

bastardy  warrants  id 841 

to  arrest  vagrants 890 

id.,  disorderly  persons 900 

to  furnish  report  to  secretary  of  state  of  number  of  convictions 945,  946 

criminal  statistics,  his  duty  regarding 946 

neglect  to  furnish,  effect  of 948 

Special  Proceedings. 

parties  to,  how  designated 950 

this  Code  applicable  to 951 

entitling  affidavits  in 951 

jurist!  iction  and  powers  of  court  in 9^2 

Special  Term. 

supreme  court  may  remove  indictment 346 

Statement  of  Defendant. 

provisions  regarding 196-200 

must  be  informed  of  his  right       i 196 

cannot  be  made  to  criminate        196 

prisoner's  testimony       196 

(See  Defendant.) 

Statistics,  Criminal. 

district  attorney  to  furnish  statements  to  clerk,  when 941 

clerk  must  transmit  id. ,  to  secretary  of  state 942 

clerk  must  also  send  additional  statement 643 

must  send  copies  special  sessions  conviction 94ft 

secretary  of  slate,  duty  of 945 

additional  report,  its  contents 946 

form  of  reports  required 946 

neglect  to  report,  penalty  for 944 

regarding  provisions  to  be  published  by  secretary  of  state 946 

Stay  op  Proceedings. 

on  application  for  removal  of  action  how  granted 347 

section  495  docs  not  apply  to 495 

on  appeal,  nature  of  bail 555,  556 

appeal  by  people  does  not  operate  as,  effect  of , 526 

19 
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Section. 

on  appeal,  how  obtained  and  of  whom 527-028 

certificate  of  reasonable  doubt,  effect  of 027-030 

on  conviction  of  felony,  notice  necessary 529 

of  trial,  when  commission  issues '. 614 

on  judgment  of  special  sessions,  effect  of 753 

STENOGRAPHERS. 

in  New  York  general  and  special  sessions 55,   05 

Stipulation. 

confession  made  on,  not  evidence 396 

Sr.  Lawrence  County. 

additional  grand  jurors  in,  how  chosen 230,  233 

Stolen  Property. 

disposal  of,  by  officers  how  made 685-091 

Subornation  of  Perjury.     (See  Perjury.) 

Subpoena. 

definition  of 607 

who  may  issue 608 

by  district  attorney,  when 600,  610 

clerk  must  issue  for  defendant  in  blank 611 

form  of 612 

for  books  and  papers 613 

by  whom  ami  how  served 614,  615 

out  of  county,  requisites  of 61$ 

disobedience  to,  how  punished 619,  635 

on  conditional  examination 634 

in  courts  of  special  sessions 729 

by  coroner,  effect  of 775,  776 

Simmons. 

form  of.  against  corporation 675-677 

against  master,  etc 931 

Sunday. 

arrest  on •• ••• W 

Sureties.     (See  Bail. 

Surrender.     (See  Bail.) 

of  fugitive 827-884 

Suicide. 

coroner's  inquest  in 77* 

Superintendent  op  thb  Poor. 

powers  of • ^6 

T. 

Technical  Errors.  m- 

disregarded "° 

Testimony.  ^ 

when  allowed  in  rebuttal vja-  JJ* 

regarding  treason ™  j~j 

conspiracy,  character  of 5j5 

of  accomplice,  effect  of JJJ 

what  jury  may  consider,  notes  of *~ 

exceptions  to,  etc J? 

on  new  trial,  how  taken 2J 

before  coroner ' 

Threats.                                                                                            '  «~ 

confession  on 

Time.  m 

when  persons  bound  to  keep  peace  must  appear * 

how  stated  in  indictment,  decree  of  certainty gj 

to  prepare  for  trial  allowed  defendant • 

to  serve  exceptions  may  be  enlarged  by  order Jjj 

id.,  as  to  amendments —« 

to  be  appointed  for  pronouncing  judbnunt  by  court «* 
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Timk—  Con  tinned.  Section. 

id.,  at  least  two  days  after  verdict 472 

of  executing  death  penalty,  when 492 

id.,  to  be  certified  by  whom 508 

of  clerk  to  make  return  on  appeal 632 

Time  of  Commencing  Criminal  Actions.    (See  Limitation  of  Actions.) 

Treason. 

no  conviction  for,  except  on  testimony  of  two  witnesses  to  overt  act. .  396 

proof  of  different  treasons  not  sufficient 890 

proof  of,  must  correspond  with  allegation  strictly  397 

judgment  of,  outlawry  of  defendant  upon  conviction 814-826 

Treasurer,  County. 

to  receive  deposit  instead  of  bail,  when 586 

to  give  certificate  of  deposit  in  all  cases 586 

to  apply  deposit  if  forfeited  by  defendant  589 

to  pay  expenses  of  poor  witnesses,  when  616 

to  receive  money,  etc. .  from  corouer  785 

how  to  dispose  of  coroner's  receipts 786,  787 

to  receive  money  in  bastardy  cases,  from  whom 881 

id.,  except  in  New  York 881 

Trial. 

defendant  entitled  to  speedy,  always 8 

mode  of 354 

issue  of  fact  defined 354 

id.,  how  tried 355 

entitled  to  time  to  prepare  for  trial 357 

in  absence  of  defendant,  when  trial  may  proceed 356 

on  charge  of  felony  defendant  must  be  present 356 

on  appeal  person  need  not  be  present       356 

motion  to  quash        •. 356 

changing  place  of 343-353 

(a)  Formation  of  jury. 

challenges  defined 859 

when  t  here  are  several  defendants 860 

number  of.  allowed        360 

challenges  to  panel  defined 361 

may  waive  rights  of        361 

challenge,  upon  what  founded 362 

what  irregularity  is  material        362 

what  sufficient  ground 862 

effect  of  withdrawing 865 

how  and  when  taken 363 

exception  may  be  taken,  how  tried 364 

verification  of  challenge 363 

proceedings  on  challenge 865 

amendment  of,  when  allowed 305 

denial  of,  how  made  and  trial  thereof 30ft 

who  may  l>e  examined  thereon 367 

if  allowed,  jury  to  be  discharged 368 

if  disallowed,  jury  to  be  impaneled 368 

defendant  to  be  informed  of  right  of,  to  individual  juror 309 

objection  must  be  made  promptly       309 

before  juror  is  sworn        360 

but  must  have  been  actually  sworn  or  waived       309 

kinds  of. . : :  370 

when  to  be  taken 371 

discretionary,  when        371 

peremptory,  defined 872 
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Trial.— Continued.  Election. 

Format  i  on  of  a  jury — Continued. 

number  of,  qualified 373 

for  causf ,  kinds 374 

IT  round  of 374 

how  tried        382 

time  of  trial     # 371 

general  causes  of 37-1 

particular  causes  of 37»5 

impartiality  necessary       37»l 

bias  and  opinion  formed       37»> 

reading  newspapers       376 

Order  of  procedure  on. 

hypothetical  opinion       S7rt 

opinion  of  guilt  or  innocence       S7»» 

impressions  formed       37»> 

discussing  case        37*5 

implied  bias  grounds  of,  for 3  " 

relationship       77 

conscientious  scruples       37 

when  may  be  taken -m  t 

actual  bias  and  when  to  bo  taken 37$ 

exemption  not  ground  of o7> 

causes  of,  how  stated  in 3#> 

exceptions  to  and  denial  thereof *! 

how  tried,  if  denied &2 

juror  may  be  examined  as  witness  on £3 

rules  of  evidence  on,  how  regulated 3S4 

order  of  taking  evidence 385,  336 

jury,  how  formed 3*7 

to  be  sworn  before  hearing  cause 3s7 

prosecution  to  open $** 

defense  to  follow 3y* 

either  party  may  offer  rebuttal  evidence 38S 

summing  up  and  judge's  charge  to  jury 388 

innocence  presumed 339 

reasonable  doubt 389,  3*0 

joint  and  separate  trial 3vl 

order  of  trial        391 

may  demand  separate  trials       391 

rules  of  evidence  same  as  in  civil  cases ••  392 

Id.,  except  as  otherwise  prescribed 392 

defendant  may  testify  for  himself 3$ 

id.,  refusal  creates  no  presumption  against  him 383 

cross-examination       .'. 3$ 

under  same  rules  of  evidence 393 

credibility  of  prisoner 393 

bad  character 393 

compensation  of  witnesses 394 

confession  by  defendant 396 

statement  after  crime       895 

parol  confession       395 

statement  made  under  arrest        995 

when  suspected        895 

when  not  admissible       396 

lawful  arrest,  effect  of       •...•...  895 

evidence  of  confession        395 

voluntary  confession      396 
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a'rial— Continued.  Section. 

Order  of  procedure  on — Continued. 

on  favor       395 

by  fraud       395 

by  artifice       395 

additional  proof       395 

declarations  of  prisoner       395 

involuntary  statement       395 

treason,  evidence  of 396 

two  witnesses  to  overt  act  required 396 

proof  must  correspond  to  indictment,  strictly 397 

conspiracy,  evidence  on  trial  of,  what  required 398 

no  conviction  on  unsupported  evidence  of  accomplice,  can  be  had . .  399 

caution  regarding       399 

corroboration  necessary       399 

jury  to  determine  credibility       399 

extent  of  corroboration  required  399 

question  of  law       f 99 

to  whom  corroboration  does  not  apply  899 

when  corroboration  not  direct       399 

higher  crime  proved,  effect  of 400 

proceeding  in  such  case,  new  indictment  may  be  had 401 

where  jurisdiction  fails,  effect  of 402 

where  facts  charged  constitute  no  defense,  defendant  discharged 4»fc! 

proceedings  in  such  case 403 

crime  committed  out  of  state,  how  punished 403 

id.,  in  another  county,  how  regarded 404 

notice  to  district  attorney  of  proper  county,  how  given 405 

defendant  discharged,  when 406 

if  arrested,  proceedings  on 407 

proceedings  on  discharge  of  jury 408,  409 

court  may  direct  acquittal  in  certain  cases 410 

absence  of  proof  of  guilt       410 

direct  acquittal       410 

cannot  direct  verdict  of  guilty     410 

jury  bound  by  direction  in  such  case 410 

jury  may  view  place  of  crime,  when  and  how 411 

juror  may  be  witness  on  trial,  when 413 

must  declare  his  knowledge  in  all  cases 413 

jurors  may  separate,  when 414 

duty  of  officer  in  charge .* 414 

jurors  not  to  converse,  when 415 

duty  of  court  to  instruct  as  to  not  conversing 415 

juror  incapacitated  by  sicknsss,  effect  of 416 

court  must  decide  all  questions  of  law 417 

except  in  libel  cases 41S 

right  of  defendant  to  except,  effect  of 41'.* 

jury  must  receive  law  from  court 419 

charge  to  jury,  form  of 420 

exclusive  judges  of  fact 420 

court  must  so  charge  them  if  requested 420 

may  decide  in  court  or  retire  for  deliberation 421 

effect  of  separation       421 

defendant  on  bail  may  be  committed,  when 422 

(c)  After  cause  is  submitted  tojuri\ 

iury,  how  cared  for ". 423,  424 

board  and  lodging 424 

may  take  exhibits  on  consent 426 

use  of  law  books  by  jury      425 

may  take  papers  used  in  case  and  their  own  notes 426 
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Trial.—  Continued-  Secttn. 

After  Cause  is  Submitted  to  Jubt.  —Continued. 

may  ask  information 427 

prisoner  must  be  present 427 

defendant's  counsel  must  be  present       427 

must  come  into  court  for        427 

waiver  of  irregularity       427 

jury  when  discharged  before  agreement,  when 428 

effect  of  separation        421 

discharge  ditcretionary        42$ 

reason  for  discharge  must  be  stated 429 

second  trial  after  discharge,  how  concluded 430 

court  may  adjourn  as  to  other  business 4$i 

final  adjournment  discharges 452 

(d)  Verdict.     (See  Verdict.) 433-4.H 

discharge  after  acquittal,  when  granted 4.>2 

proceedings  on  conviction  general  or  special  verdict 4i> 

insanity,  acquittal  on  fact  to  be  stated 4-">4 

may  be  committed  to  asylum,  when 4H 

(e)  Exceptions 455-tfl 

(/)  New  trial 4ffi-W6 

Undertaking.  U. 

to  secure  peace,  form  of 92 

when  deemed  broken 97 

on  changeof  venue  in  libel  cases,  how  given 138 

to  secure  appearance  of  witness,  form  of 216 

by  infants  when 217 

for  appearance  in  bastardy  proceedings,  when  required $44 

on  conviction,  form  of Sol 

by  disorderly  person,  when  given yOl 

how  forfeited 904 

how  prosecuted 905 

new  one  may  be  required,  when 90$ 

Undertaking  of  Bail.    (See  Bail.) 

Utica. 

recorder's  court  ©f 81,    32 

Undkr-Siieriff. 

powers  and  duties 154*  508 

Vagrants.  V. 

classified  and  defined BS7 

proceedings  and  practice  regarding.  .* 88S-8&* 

Variance. 

in  proof  and  indictment 452 

Verdict. 

court  mav  direct  verdict  of  acquittal 410 

jury  may  discharge  before 428 

reason  of  must  he  stated 429 

effect  of.  not  appealing  when  called , 433 

must  be  rendered  in  presence  of  defendant,  when 434 

may  be  rendered  when  absent,  when 434 

how  taken 435 

may  be  general  or  special 436 

(a)  General  verdict. 

definition  of 437 

of  former  conviction  or  acquittal 437 

proceeding*  upon  general,  of  conviction 453 

when  more  than  one  degree  charged 444 

may  convict  of  lesser 444 

may  convict  of  attempt 444 

may  convict  of  any  offense  included 44a 

indictment  against  several 446 

acquit  as  to  some  and  convict  others 446 

jury  may  reconsider  when 447,  448 
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Gbnebal  Verdict. — Continued.  Section. 

judgment  on  informal  verdict ........  44tt 

polling  jury  on 450 

recording 451 

effect  of  separation       421 

discharge  discretionary        428 

in  felony  defendant  must  be  present        434 

effect  of  verdict  of  guilty        436 

includes  highest  sentence       437 

where  there  is  doubt  as  to  degree,  should  convict  of  lesser  offense 444 

when  acquittal  of  all  higher  degrees       437 

when  juror  may  dissent  from  verdict       450 

must  be  polled  before  verdict  is  recorded        450 

form  of  polling 450 

objections  to  form       450 

discharge  of  defendant  after  acquittal,  how  granted 452 

when  defendant  remanded  on  general  verdict  against  him 453 

of  acquittal  for  insanity  how  given 454 

id.,  jury  to  state  the  fact  with  verdict 454 

court  may  commit  defendant  to  state  lunatic  asylum,  when 454 

contrary  to  law,  new  trial  for,  on  order 465 

former,  not  to  be  mentioned  on  new  trial 464 

clearly  against  evidence 465 

by  lot,  new  trial  for 465 

lawful,  erroneous  judgment  on,  may  be  corrected  on  appeal 543 

in  special  sessions  not  cause  for  appeal,  when 750 

of  coroner's  jury,  how  given 777 

(b)  Special  verdict 

definition  of 438 

how  rendered 439 

need  not  be  formal 440 

how  brought  to  argument,  and  when 441 

judgment  thereon 442 

defective,  when 448 

defendant  remanded  on  special  verdict,  when 458 

must  contain  all  facts 488 

when  null  and  void 438 

irregularity  of  special  verdict 488 

must  find  on  all  the  issues 488 

must  decide  all  questions  of  fact 488 

special  verdict,  how  brought  to  argument 441 

omitting  fact 448 

Vessel. 

crime  committed  on 186 

Villages. 

police  and  police  justices..  74-78 

W. 

Warrant  op  Arrest. 

by  whom  issued 146,  147 

practice  and  proceedings  on  generally 146-166 

(See  Arrest.) 

Witness  oh  Witnesses. 

right  of  defendant  to  produce 8 

may  cross-examine  hostile 8 

testimony  of  deceased  witness 8 

depositions  of 194 

defendant  may  confront 195 

witnesses  may  be  kept  apart 202 

testimony  of,  to  l>e  reduced  to  writing 204 

and  authenticated 204 

undertaking  may  be  required  of 215-217 

(a)  Conditional  examination  of 219,620,  621 

by  the  people 219 

general  practice  and  proceedings  regarding 620-685 

witness  may  be  challenged  as  juror 289 
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Conditional  examination  of  witness — Continued.  Section. 

indictment  to  be  indorsed  by  names  of 271 

may  testify  in  his  own  behalf  when 393 

compensation   of        394 

witness  ont  of  the  state 636.637 

(b)  Compelling  attendance  of. 

general  practice  and  proceedings  regarding 607-619 

(c)  Examination  of,  on  commission. 

general  practice  regarding 638-657 

(d)  Miscellaneous  provisions  regarding. 

on  coroner's  inquest 775 

compelling  attendance  of,  on 776 

mother  of  bastard  may  be (56 

of  execution  of  death  penalty,  who 507 

subpoena  for 608,  6u9 

for  grand  Jury 609 

form  of  subpoena  for 612 

for  poor  people,  how  paid 616,  617 

out  of  county,  how  compelled  to  attend 618 

disobedience,  how  punished 619 

Wokds. 

construction  of,  in  indictments 282 

construction  In  this  code 968-961 

Writ  of  Error  and  Certiorari  Abolished  bt  Cods 51! 

Year. 

appeal  to  be  taken  in  one  year $ 
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